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Maternity Leave For Female Employees 

Conditions for applications, etc. 
23{ 1) Every employee who: 
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(a) is currently employed and has been in the employment of her employer for a 
total of at least 20 weeks in the 52 weeks immediately preceding the day on 
which the requested leave is to commence. 

(b) submits to her employer an application in writing for leave under this section at 
least four weeks before the day specified by her in the application as the day on 
which she intends to commence the leave; and 

(c) provides her employer with a certificate of a qualified medical practitioner 
certifying that she is pregnant and specifying the estimated date of birth; 

shall be granted by her employer maternity leave from her employment with the employer 
in accordance with subsection (3) . 

(2) Notwithstanding subsection (1), an employer shall grant to an employee 
maternity leave from her employment with the employer in accordance with subsection 
(3) if the employee meets the requirements of clause (1)(a) and provides her employer 
with a certificate of a duly qualified medical practitioner: 

(a) certifying that the employee is pregnant, specifying the estimated date of birth 
and certifying that there are bona fide medical reasons that requ ire the employee 
to cease work immediately; or 

(b) certifying that the employee was pregnant and that her pregnancy terminated on 
a specified date, not more than 14 days prior to the date of the certificate, due 
to a miscarriage or a stillbirth . 

(3) The maternity leave to which an employee is entitled pursuant to subsections (1) 
and (2) shall consist of a period not exceeding 18 weeks commencing at any time during 
the period of 12 weeks immediately preceding the estimated date of birth. 

(4) Where: 

(a) an employee has faHed to comply with clause (1 )(b) but is otheJWise entitled to 
maternity leave pursuant to subsection (1); and 

(b) the employee has not provided heremployerwith a certificate of a duly qualified 
medica! practitioner certifying that there are bona fide medical reasons that 
require the employee to cease work immediately; 

the employee shall be granted by her employer maternity leave from her employment 
with the employer in accordance with subsection (5). 

(5) The maternity leave to which an employee is entitled pursuant to subsection (4) 
shall consist of a period not exceeding 14 weeks commencing at any time during the 
period of eight weeks immediately preceding the estimated date of birth . 

(6) Notwithstanding subsections (3) and (5) , where the actual date of birth is later 
than the estimated date of birth. the employee is entitled to not less than six weeks' leave 
after the actual date of birth. 

{7l Where an employee to whom maternity leave has been granted in accordance with 
this section and her employer agree that the portion of the leave that foUows the actual 
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date of birth should be a period of less than six weeks, the employer may permit the 
employee to resume her employment at the expiration of a period agreed to by them. 

Further period of leave 
24 Where an employee who has been granted maternity leave by her employer 
pursuant to section 23: 

(a) is unable, for bona fide medical reasons, to return to her employment after the 
expiration of the maternity leave; and 

(b) provides her employer with a certificate of a qualified medical practitioner stating 
that. for bona fide medical reasons, she is not able to return to her employment 
at that time; 

the employer shall grant to her any further period of leave, not exceeding six weeks, that 
is requested by her. 

Employer may require commencement of matern ity leave 
25(1) Where the pregnancy of an employee WOUld unreasonably interiere with the 
performance of the employee's duties, her employer may, if no opportunity exists to 
modify her duties or reassign her to another job with no loss of wages or benefits, require 
her to commence maternity leave not more than 13 weeks prior to the estimated date of 
birth. 

(2) Where an employer requires an employee to commence maternity leave 
pursuant to subsection (1). the provisions of this Part apply mutatis mutandis to that 
maternity leave, 

(3) In any prosecution alleging a violation of subsection (1) the onus shall be upon 
the employer to prove that the pregnancy of the employee would unreasonably intertere 
with her duties and that no opportunity exists to modify the employee's duties or to 
reassign the employee to another job. 

Reinstatement after maternity leave 
26(1) An employer who has granted maternity leave to an employee pursuant to this 
Part shal!, at the expiration of the leave, reinstate the employee in the position occupied 
by the employee at the time the leave commenced, or in a comparable position, with no 
loss of accrued seniority or benefits or reduction in wages. 

(2) For the purposes of seniority and rights of recall, being on maternity leave does 
not constitute a break in service, and seniority and rights of recal! continue to accrue 
while an employee is taking maternity leave. 

(3) Subjectto subsection (4) , an employee is entitled to continue participating in any 
benefit plan that is prescribed in the regulations for the purposes of this subsection while 
taking maternity leave if the employee pays contributions required by the plan. 

(4) A benefit plan that does not permit the participation of employees in accordance 
with subsection (3) must be amended to permit that participation not Jater than three 
years after the day on which this section comes into force. 

Employer not to dismiss pregnant employee; magistrate may order employer to 
comply 
27(1) No employer shall dismiss, layoff, suspend or otherwise discriminate against an 
employee by reason of the fact that she: 

(a) is pregnant; 

Adjudicator's Decision. 29 July 2015 +Page 10of34+ T. F. (Ted) Koskie, 8 .St., J.D. 



Appeet of Wage Assessment No. 6882 

(b) is temporarily disabled because of pregnancy; or 

(c) has applied for maternity leave in accordance with this Part. 

(2) In any prosecution alleging a violation of subsection (1) the onus shall be upon 
the employer to prove that the employee was dismissed, laid off, suspended or otherwise 
discriminated against for good and sufficient cause. 

(3) Where an employer is convicted of failure to comply with any provision of this 
Part, the convicting judge may, in addition to any other penalty imposed for the offence, 
order the employer to allow forthwith the employee such maternity leave as the employer 
ought to have granted to the employee or, if the conviction is for failing to reinstate an 
employee in her former employment after the employee has, pursuant to this Part, been 
granted leave, the convicting judge may order the employer to reinstate the employee 
in her employment under the same terms and conditions in which she was formerly 
employed and may further order the employer to pay to the employee her wages 
retroactive to such date as the convicting judge deems that the employee ought to have 
been reinstated in her former employment under the terms of this Part. 

Notice to employer of intention to resume employment 
28(1) An employee to whom maternity leave has been granted pursuant to this Part 
and who intends to resume her employment with her employer after the date of birth 
shan, at least four weeks prior to the day on which she intends to resume her 
employment, notify her employer of her intention to do so. 

(2) No employer is required to allow an employee to whom maternity leave has been 
granted pursuant to this Part to resume her employment until after the employee has 
complied with subsection (1). 

Annua l holiday to which employee is entltled 
30(1) Every employee to whom this Act applies is entitled: 

(a) subject to clause (b), to an annual holiday of three weeks after each year of 
employment with anyone employer; 

{b} to an annual holiday of four weeks after the completion of ten years of 
employment with one employer and after the completion of each subsequent 
year of employment with that employer. 

Remuneration payable to employee in respect of annual holiday 
33{1) An employee is entitled to receive annual holiday pay in the following amounts: 

(a) if the employee is entitled to an annual holiday pursuant to clause 30(1)(a), three 
fifty-seconds of the employee's total wages for the year of employment 
immediately preceding the entitlement to the annual holiday; 

(b) if the employee is entitled to an annual holiday pursuant to clause 30(1 )(b), four 
fifty-seconds of the employee's total wages for the year of employment 
immediately preceding the entitlement to the annual holiday. 

(1.1) With respect to an employee who is entitled to an annual holiday pursuant to 
section 30 but who does not take that annual holiday, the employer shall pay to the 
employee the employee's annual holiday pay not later than 11 months after the day on 
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which the employee becomes entitled to the annual holiday. 

(2) Where an employee takes his holiday in one continuous period, the annual 
holiday pay payable to the employee shall be paid to the employee by his employer 
during the period of fourteen days immediately preceding the commencement of the 
holiday period. 

(3) Where an employee has given his employer notice under clause (c) of 
subsection (1) of section 31 that he desires to take his annual holiday in a manner other 
than in one continuous period , the annual holiday pay payable to the employee in respect 
of each of the several portions in which the employee desires to take his holidays shalt 
be paid to the employee by his employer during the period of fourteen days immediately 
preceding the commencement of each portion of the holiday respectively. 

(4) Where an employee has scheduled a period as an annual holiday at a time 
agreed to by the employer and the employer does not permit the employee to take the 
annual holiday as scheduled , the employer shall reimburse the employee for any 
monetary loss suffered by the employee as a result of the cancellation or postponement 
of the annual holiday. 

Wage assessment 
60 

(2) The director may issue a wage assessment 

(a) against an employer where the director has knowledge or has reason to believe 
or suspects that an employer has failed or is likely to fail to pay wages as 
required by this Act: 

Hearing by adjud icator 
62 .1{1) An adjudicator who is selected pursuant to subsection 62(5) shall conduct a 
hearing of the appeal. 

(2) Subject to any regulations made pursuant to section 84 , the adjudicator may 
determine the procedures by which the hearing is to be conducted. 

(3) An adjudicator is not bound by the rules of faw concerning evidence and may 
accept any evidence that the adjudicator considers appropriate. 

{4} An adjudicator may adjourn the hearing of an appeal from time to time and for 
any period that the adjudicator considers necessary. 

(5) Notwithstanding that a person who is directly affected by a hearing is neither 
present nor represented at the hearing, where notice of the hearing has been given to 
the person pursuant to subsection 62(5), the adjudicator may proceed with the hearing 
and make any decision as though that person were present. 

(6) The Arbitration Act, 1992 does not apply to adjudications conducted pursuant to 
this Act. 

Power of minister's representatIve to determine amount of wages payable 
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68(1) Where a duly authorized representative of the minister finds that an employer 
has failed to pay to an employee any wages payable under this Act or under a contract 
of seNice, the representative may determine the amount of the wages that the employer 
has failed to pay to the employee and, if the amount is agreed to in writing by the 
employer and the employee, the employer shall within seven days pay that sum to the 
director who shall pay it to the employee. 

(2) An employer who makes payment in accordance with subsection (1) is not liable 
to prosecution for failure to pay those wages to the employee. 

Effect of Act on other Acts, agreements, contracts and customs 
72(1) Nothing in this Act or in any order or regulation made under this Act affects any 
provision in any Act, agreement or contract of service or any custom insofar as it ensures 
to any employee more favourable conditions, more favourable hours of work or a more 
favourable rate of wages than the conditions, the hours of work or the rate of wages 
provided for by this Act or by any such order or regulation. 

(2) Where any provision in this Act or in any order or regulation made under this Act 
requires the payment of wages at the rate of time and one-half, no provision in any Act, 
agreement or contract of service, and no custom, shall be deemed to be more favourable 
than the provision in this Act or in the order or regulation jf it provides for the payment of 
wages at a rate less than the rate of time and one-half. 

(3) Any provision in any Act, agreement or contract of service or any custom that is 
less favourable to an employee than the provision of this Act or any order or regulation 
made under this Act is superseded by this Act or any order or regulation made under this 
Act insofar as it affects that employee. 

Agreements not to deprive employees of benefits of Act 
75(1) No agreement, whether heretofore or hereafter entered into. has any force or 
effect if it deprives an employee of any right, power, privilege or other benefit provided 
by this Act. 

(2) This Act applies to agreements made in or out of Saskatchewan with respect to 
service or labour periormed in Saskatchewan. 

2. THE TRADE UNION ACT 

[42J The relevant provisions of The Trade Union Act, (the "TUA") are as follows: 

Powers of arbitration board, binding effect of findings of, etc. 
25(1) All differences between the parties to a collective bargaining agreement or 
persons bound by the collective bargaining agreement or on whose behalf the collective 
bargaining agreement was entered into respecting its meaning, application or alleged 
violation, including a question as to whether a matter is arbitrable, are to be settled by 
arbitration after exhausting any grievance procedure established by the collective 
bargaining agreement. 
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3. COLLECTIVE BARGAINING AGREEMENT 

[43] The relevanl provisions of Ihe CSA are as follows: 

5.05 An Employee on a graduated return to work program or light duty (Le. modified 
workltraining) will be paid their regular rate of pay for up to seventeen (17) 
weeks. 

After seventeen (17) weeks the Employee will be paid the rate applicable to the 
work they are medically fit to perform. If applicable, the balance of an 
Employee's rate, up to the amount paid by the WeB or Group Insurance 
Company rate structure will be paid by Workers' Compensation or the Group 
Insurance Company. 

Upon medical release to full duties, the Employee wilt return to their previous 
classification and rate. 

ARTICLE 15 

GRIEVANCE PROCEDURE 

15.01 Definition and Recognition of a Grievance 

a. Any complaint. disagreement or difference of opinion between the Parties 
respecting the interpretation, application , operation or alleged violation of the 
Collective Agreement, including any dispute with regard 10 discipline or 
discharge, shan be considered to be a grievance. 

b. Any such complaint, disagreement or difference of opinion will be recognized as 
a grievance by fonowing the grievance procedure. 

15.02 Grievance Procedure 

a. Informal Slep: 

As an informal step, the Employee is encouraged to make an earnest and constructive 
effort to resolve ttle grievance directly with the Supervisor to whom he reports. If the 
Employee so chooses, he can be accompanied by a Shop Steward of their choice. 

b. Step One: 

AI this slep, notice in writing of the grievance must be filed with the Employee's 
Supervisor, within fifteen (1S) calendar days after the occurrence of the alleged 
grievance, or of the date on which the Employee first has knowledge of it. 

The notice in writing shalf briefly but clearly describe the nature of the incident or 
occurrence which gave rise to the grievance and it shall clearly state the provision of the 
Agreement which has been violated. To assist the Employee and the process , the 
Employee shall use the standard from provided for this purpose. 

Any meeting between the Parties atthis step must involve the Employee, Shop Steward 
and Supervisor. 
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The Supervisor will make an earnest and constructive effort to answer the grievance in 
writing within ten (10) calendar days. 

c. Step Two: 

In the event that a resolution of the grievance, satisfactory to the Union and the 
Company, does not result at Step One, the Shop Steward and the Union Staff 
Representative shall agree to meet with Management to discuss the grievance within ten 
(1 0) calendar days from the date the grievance was referred to Slep Two. 

All answers to Step Two of the grievance procedure shall be in writing, and given within 
ten (10) calendar days of the Step Two meeting. If the grievance is not resolved, then , 
at the request of either Party, the grievance may be referred to arbitration. 

d. Step Three - Mediation 

Within fifteen (15) calendar days foUowing the Step Two answer, by mutual agreement, 
the Parties may choose Grievance Mediation as the next step to resolve the dispute. The 
Mediator will be arranged through the Department of Labour. 

e. Step Four - Arbitration: 

Within fifteen (15) calendar days foHowing the Step Two answer, or within seven (7) 
calendar days fonowing an unsatisfactory result in Step Three, the Parties will jointly 
notify one Arbitrator selected from the following list: 

1. Ken Norman 
2. Bill Campbell 

Selection of an Arbitrator for the first arbitration shall be in alphabetical order until an 
Arbitrator is found. Subsequent arbitration will be done on a rotating basis. If none of the 
Arbitrators listed above are available, then an appointment shall be made by the Minister 
of Labour in the Province of SK. 

The Arbitrators referred to in this Article do not have the authority to amend, mOdify, alter 
or in any way change this Collective Agreement. 

Once an Arbitrator has been selected or appointed, the Arbitrator shaH convene a 
hearing. consider the submission of the Parties, and render his decision which shall be 
final and binding upon the Parties. 

Each Party shaH bear the costs of their representatives, and half the cost of the Arbitrator 
and any off-site facilities, if required. 

f. Time Limits: 

Saturdays, Sundays and Statutory Holidays shall be excluded in determining the time 
within which any step is to be taken under the foregoing provisions of this Article. 

Any and all time limits fixed by this Article may be extended by mutual agreement 
between the Company and Union. 

If a grievance is not advanced through the Steps of the Grievance Procedure within the 
specified time limits, the grievance shan be deemed to be abandoned and all rights of 
recourse to the Grievance Procedure shall be at an end. The abandonment of a 
grievance under this Article shall not prejudice future cases of a similar nature. 

15.03 Union and Company Policy or Group Grievance 
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Hoogendoorn v. Greening Metal Products and Screening Equipment 
Co. (supra) 

Bradley v. Ottawa Professional Fire Fighters Association (supra) 

36. In my opinion, the notice and standing issues dealt with in the Hoogendoorn and 
Bradley decisions are, in reality, an explanation of the obligations an Arbitration Board 
has to observe its duty of fairness and the rules of natural justice. In a decision in a case 
between United Food and Commercial Workers, Local 1400 and Westfa!r Foods ltd .. 
with respect to all Real Canadian Superstores and all Real Canadian Wholesale Clubs 
in the Province of Saskatchewan, dated August 19, 2002, a three-person board , 
comprised of Stan Grimley, Albert Tholl and Ted Priel. made the following comment at 
page 9 of its decision: 

"In both the Hoogendoorn and Bradley decisions, the statutory 
bargaining agent for the employee took a position contrary to the 
employee's interests and those interests were clearly the focus of the 
proceedings. It is apparent that the Supreme Court of Canada, in the 
Hoogendoorn decision, distinguishes between two situations. The first 
situation is where employees may be generally affected by an 
interpretation of the Collective Agreement which is binding upon all 
members of the bargaining unit In that kind of a Situation , some of the 
employees may be positively affected and others may be negatively 
affected. In that kind of a situation , no notice need be given. In the 
second circumstance, where the focus of the hearing is the rights of 
certain employees but it is dear that those employees? interests will not 
be represented by the statutory bargaining agent of the employees and 
the outcome of the hearing will be binding upon those employees, 
obviously, notice should be given to the employees and they should be 
afforded standing at the hearing. In our opinion, not to give notice to 
those employees would be to deny them the basic fairness and natural 
justice to which they are entitled. Put another way. where the focus of 
the hearing is the rights of the replacement workers employed by the 
Employer after the strike , and those employees may be adversely 
affected (terminated) by the result of the grievance arbitration in which 
the employees' certified collective bargaining agent actively opposes the 
employee's interests, natural justice demands that notice be given to the 
employees and that the employees be granted standing at the hearing." 

37. The participation In a grievance arbitration by someone other than the union and 
the employer was further considered in the case of Mississauga Hospital and Practical 
Nurses Federation of Ontario (1998), 70 LAC. (4th) 366, where, at page 371, the 
learned Arbitrator stated as follows: 

"Arbitration is essentially a private process, involving an employer and 
the union as the deSignated bargaining agent for the employees in the 
bargaining unit. Nonetheless, it has been recognized for some decades 
that others may be or are entitled to be granted the right to participate 
in arbitration proceedings. A third party must demonstrate that its rights 
would be adversely affected by, or it has a substantial interest in, the 
proceedings. A grant of legal standing depends upon showing more 
than some interest in the outcome or some indirect impact. A third party 
granted standing is entitled to participate fully, including calling evidence 
and questioning the witnesses calted by other parties. " 

38 . In the Mississauga case, an outside union, CUPE, Local 3546, sought intervenor 
status in a case involving Mississauga Hospital and the Practical Nurses Federation of 
Ontario. The employer and PNFO did not oppose the application provided CUPE was 
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[53] I therefore grant the Union intervenor status. I rule the Union is entitled to 

participate fully in the Appeal , including calling evidence and questioning the witnesses 

called by other parties. 

2. DEFERENCE 

[54] Doepker says that I do not have jurisdiction to decide this Appeal. In brief, it 

says it says this because the essential nature of the complaint involves the 

interpretation and application of the eSA. 

[55] Doepker first refers me to section 25 of the TUA. Doepker says this provision 

mandates settlement of all differences between Doepker and the Union through the 

grievance/arbitration procedures set out in the CSA. 

[56) Doepker then referred me to various decisions. 11 Doepker relies upon same to 

submit that: 

.. . [T]he jurisdiction of the adjudicator depends of what legislation or document must be 
interpreted in order to determine the matter at issue. In determining jurisdiction, the 
adjudicator must determine first, what the essential nature of the dispute is. Then, what 
document must be interpreted to determine the issue. If the matter involves an 
interpretation of the coUective bargaining agreement, then the arbitrator under section 
25 of the TUA will have jurisdiction. If the matter involves an interpretation of the LSA, 
then the adjudicator under the LSA will have concurrent jurisdiction with the arbitrator. 

[57] Doepker then referred me to Regina Police Assn. Inc. v Regina (City) Board of 

Commissioners12 for the proposition that in determining the essential nature of the 

dispute, I must proceed based on the facts surrounding the dispute between the 

partles, and not based on how we may frame the legal issues. In this regard, Doepker 

maintains: 

11 Dominion Bridge v Routledge, (1999) 177 Sask R 114, /1999J SJ No 215 (QL) (Sask 
CAl; Loblaws Inc. (c.o.b. Real Canadian Superstore) v Saskatchewan (Labour 
Standards, Director). 2012 SKQB 124, [2012] SJ No. 199; Brown v Westfair Foods Ltd., 
2002 SKQB, 218 Sask R 196 

11 [2000J 1 SCR 360, 2000 SCR 14 
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[61] The Director referred me to Loblaws Inc. v The Director of Labour Standards." 

There, Rothery, J. reviewed the law regarding jurisdiction of a Labour Standards 

adjudicator for an employee whose employment is subject to a CBA that provides for 

arbitration to resolve disputes. In that case, the wage assessment was issued to 

address pay in lieu of notice. Both the LSA and the CBA there had provisions 

regarding pay in lieu of notice. 

[62] The Director says, as a result, it was possible the adjudicator and the arbitrator 

to have concurrent jurisdiction. He submitted the test of jurisdiction hinges on the 

essential element of the dispute and referred me to the decision of Vancise, J.A. in 

Dominion Bridge vRoutledge. 13 Therein , he said: 

(26) When one employs the modern theory of interpretation described by Driedger 
and considers the statute as a whole the legislature in my opinion intended that 
workplace disputes involving minimum labour standards, even in the collective 
bargaining context, are primarily disputes about legislatively enshrined standards and 
negotiated employment terms. 

{27] Fundamentally, the essential nature of this complaint is a labour standards 
violation and not a dispute arising out of the collective agreement dealing with the 
interpretation, application or violation of the collective agreement as contemplated by s. 
25. While it arose in the context of the workplace and in a unionized setting governed 
by a collective bargaining agreement. the issue fundamentally involves the interpretation 
of The labour Standards Act. 

[63] The Director concludes that since my interpretation of subsection 25(1), with the 

applicability of subsection 27(t), could conclude the LSA provides greater benefit than 

Article 5.05 of the CBA, I should have jurisdiction. 

[641 Doepker does not disagree that it is possible for me to have concurrent 

jurisdiction. However, it says that can only happen jf the essential nature of the dispute 

involves a breach of the LSA. Saying the matter depends on the facts of the case, 

Doepker submits this matter ~a ligns" more with Loblaws than Dom;nion Bridge and 

)l 2012 SKQ8 124 

)3 (1999) 177 Sask. R. 114 (CA) 
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argues: 

The Court in Loblaws found that the CSA provided greater protection than the LSA and 
accordingly there was no breach of the LSA. As discussed above, section 25 does not 
deal with wage rates to be applied to accommodated pregnant employees. Accordingly, 
there can be no breach of the LSA and accordingly, the adjudicator lacks jurisdiction. 

[65] The Union submits that I have jurisdiction to hear this Appeal. It argues: 

IWje agree with the Director's position that the nub of the issue before the 
Adjudicator is the interpretation of section 2S( 1) of the LSA, not the interpretation or 
application of Article 5.05. The question is whether section 25(1) places a pOSitive 
obligation on the employer to pay a pregnant employee reassigned to another job their 
pre-reassignment rate of pay, as asserted by the Oirector. 

In addition , the Director and Employer are at odds over the interpretation of section 
25(1). Generally. we adopt and agree with the submissions of the Director on that issue. 

We submit. however, that the Officer's decision is overbroad in so far as it purports to 
declare Article 5.05 of the CoUective Agreement null and void . 

[66] While I have little difficulty with the manner in which Doepker suggests I ought 

to analyze the jurisdiction issue, I cannot agree with its conclusions. I prefer those of 

the Director and the Union. 

[67] I will first deal with the essential nature of the dispute. I do not agree it is simply 

wages. It IS also a question of my interpretation of and detennlnation whether 

subsection 25(1), with the applicability of subsection 27(1), could conclude the LSA 

provides greater benefit than Article 5.05 of the CSA 

[68] Second, I will address the CSA. I do not agree the complaint simply falls within 

Article 5.05 of the CSA. The uncontroverted evidence shows: 

a) Doepker met or exceed the requirements of Article 5.05; and 

b) the Union was of the view a grievance would not be successful. 

[69] Third, I will address the LSA. I cannot accept that no argument exists that the 
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LSA contains provisions that deal with the wage to be paid to a pregnant employee. 

This will depend a good deal on my interpretation of the words "if no opportunity exists 

to modify her duties or reassign her to another job with no loss of wages or benefits" 

in section 25(1). 

[70] I therefore rule I have jurisdiction to hear and determine this Appeal. 

C. CONCLUDING ANALYSIS 

1. LSA AND CBA 

[71] Doepker submits that, to decide what section 25(1) ofthe LSA means, its words 

are to be read in their entire context, in their grammatical and ordinary sense, 

harmoniously with the scheme and object of the LSA and the intention of the 

Legislature. I accept this as the proper rule of statutory interpretation. For sake of 

ease, I break this test into two components-reading the words and scheme, object and 

intention. 

[72] Doepker first addresses the second component-scheme, object and intention. 

It says: 

. {TJhe Legislature intended to provide minimum standards by which employers are 
bound , to ensure fair and equitable working conditions that balance the competing needs 
of employees and employers. 

It then references several authorities I~ that discuss the "idea of minimum standards." 

I note these authorities speak of the LSA ensuring employees have minimum benefits 

and an expedited means of enforcing same. However, they do not speak of the 

broader context of balancing those rights with the needs of employers. I am not aware 

of any authority that supports that broader context and do not accept it with this 

I< Ko!odziejskiv Auto Electric Service Ltd. (1999), 177 SaskR 197, para 27; Dominion 
Bridge, supra, footnote 11, para 24; 
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component of the test. 

[73] At the outset, Doepker speaks of minimum standards only in general terms. The 

Director focuses more on the issue in this Appeal. It says: 

We are of the opinion that the dispute in this case involves standards that are 
fundamental to the Act and the Division's administration of the Act. At stake is the policy 
objective of ensuring that a pregnant woman's salary is maintained. 

I agree with this characterization. 

[74J I will now address the first component of the test-reading the words. It is helpful 

again to set them out. Section 25(1) of the LSA reads: 

25(1) Where the pregnancy of an employee would unreasonably interfere with the 
performance of the employee's duties, her employer may, if no opportunity exists to 
mOdify her duties or reassign her to another job with no loss of wages or benefits. require 
her to commence maternity leave not more than 13 weeks prior to the estimated date of 
birth. 

[75J Doepker submits section 25(1) of the LSA, read in its grammatical and ordinary 

sense, is an enabling provision to an employer. It says it allows the employer to require 

a pregnant woman to commence maternity leave early, if: 

a) her pregnancy would unreasonably inteliere with the performance of her duties; 

and 

b) there is no opportunity to accommodate her to another job with no loss of wage 

or benefits. 

Doepker submits the section gives the employer a power. It does not define a right of 

the employee. 

[76J Doepker submits that section 25(3) of the LSA supports its position. It reads: 
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25(3) In any prosecution alleging a violation of subsection (1) the onus shan be upon 
the employer to prove that the pregnancy of the employee would unreasonably intenere 
with her duties and that no opportunity exists to mOdify the employee's duties or to 
reassign the employee to another job. 

It says: 

The only way to logically apply section 25(3) is if the employer used its discretionary 
power without the conditions precedent present. If section 25(1) imposed the positive 
obligation that Labour Standards claims and that certain accommodations are violations 
of section 25(1), there would be no way to apply section 25(3). If the accommodation 
itself is the ·violation" referred to in section 25(3) , then employer would never be able to 
prove that ~no opportunity exists to modify the employee's duties or to reassign the 
employee to another job" and there would be no need for section 25(3). The legislature 
included section 25(3) as the due diligence clause, that if an employer is going to require 
a pregnancy employee to commence maternity early. it must be able to prove the 
conditions precedent existed. 

[77] Doepker references several authorities 15 to support its position that its argument 

simply restates well established common law principles. I am not persuaded these 

authorities are helpful to Doepker. I say this principally because they refer to the broad 

notion of the duty to accommodate. They neither relate specifically to a statute such 

as the LSA, nor to issues such as gender and pregnancy. 

[78J On the other hand, the Director made the following submission concerning the 

first component of the test: 

It hinges on the requirement of "with no loss of wages or benefits" applying to aU 
pregnant employees who have their duties modified or are reassigned because of 
pregnancy. Section 25(1) would permit an employer to require an employee to 
commence maternity leave only if there was no other option. If a pregnant employee 
could be accommodated in a lower paying position, it would be an absurd interpretation 
of subsection 25(1) that the employer could opt to require the employee to commence 
maternity leave rather than be reassigned to a lower paying position . Arguably, 
subsection 25( 1) presumes that an accommodation of a pregnant employee will be with 
no loss of wages or benefits. This interpretation is supported by the overall purpose and 
intent of the Act which is to protect employees. 

I ~ Barbara G. Humphrey's Human Resources Guide to the Duty to Accommodate 
(Aurora: Canada Law Book Inc., 2002): Kevin O. MacNeill's The Duty to Accommodate 
in Employment (Aurora: Canada Law Book Inc, 2003): Advance Engineered Products 
Ltd. v. Advance Employees' Assn., [2007J S.l.AA. No. 14, 160 LAC. (4th) 289 
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[79J The Director submits section 27(1) of the LSA supports his position. It reads: 

27(1) No employer shall dismiss, layoff, suspend or otherwise discriminate against an 
employee by reason of the fact that she: 

(a) is pregnant 

(b) is temporarily disabled because of pregnancy, or 

(c) Has applied for maternity leave on accordance with this Part. 

He says: 

As well, it may be arguable that subsection 27(1) can be relied upon to require an 
employer to maintain a pregnant employee's wages or benefits if she is reassigned to 
another job because of her pregnancy. 

The prohibition in that subsection is not limited to specific circumstances given the words 
"or otherwise discriminate against". Arguably the intent of those words is broad enough 
to cover any circumstance that results in discrimination. 

[80J Doepker disagrees wrth the Director's section 27(1) argument. In essence, it 

says: 

Article 5.05 has been found by the SHRC to not discriminate against pregnant 
employees, as it treats pregnant employees in the same manner as it treats all other 
employees. There is no basis to claim that discrimination in this case and as a result, 
section 27 has no applicability. 

[81] The Director submits its pOSition is further supported by the Supreme Court of 

Canada decision in Machtinger and Lefebre v. HOJ Industn"es Ltd., 16 where the Court 

said : 

{A]n interpretation of the Act which encourages employers to comply with the minimum 
requirements of the Act, and so extends its protection to as many employees as 
pOSSible, is to be favoured over one that does not. 

and section 10 of The Interpretation Act, 1995, which states: 

"(1992), 91 DLR. (4th) 491 (S.C.C.) 
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Every enactment shall be interpreted as being remedial and shall be given the fair. large 
and liberal construction and interpretation that best ensure the attainment of its objects. 

[82] The Union adopted and agreed with the Director's submissions concerning the 

meaning of section 25(1) of the LSA 

[831 I have difficulty with Doepker's argument concerning the first component of the 

test. In my view, the flaw in its argument stems from its view of the second component 

of the test. Section 25(1) is not a balancing provision. It is not one of giving discretion 

andlor power to the employer. The object of the LSA is to provide minimum standards 

by which employers are bound. The object of section 25(1) is to ensure a pregnant 

woman's salary is maintained. Read in that light, the Director's submission appeals to 

me and I accept it. 

[84] I do not see Doepker's argument concerning section 27(1) to be helpful to it. No 

argument is being made that Article 5.05 is discriminatory. It is arguable that 

subsection 27(1) can be relied upon to require an employer to maintain a pregnant 

employee's wages or benefits. However, I do not believe it is necessary for me to so 

rule. 

[85] The Director argues: 

The Act provides greater protection in this matter than the Collective Bargaining 
Agreement. We rely on section 75 of the Act which prohibits any agreement from 
depriving an employee from any right or benefit of the Act. 

[86] On this pOint, the Union submits: 

We submit .. . [it) is overbroad ... to declare Article 5.05 of the Collective Agreement 
null and void. Article 5.05 is not a restrictive provision. It exists to provide a benefit to 
at! employees who need job accommodation in a lower-paying position. !t delays any 
reduction in their wages for 17 weeks. Article 5.05, therefore, is a form of 
accommodation and is meant to provide employees with greater benefits than those to 
which they would be entitled under human rights law, as the duty to accommodate does 
not require an employer to provide an employee receiving job accommodation with 
higher pay and benefits than those of an employee who is doing the same work but not 
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VI. NOTICE 

The parties are hereby notified of their right to appeal this decision pursuant to section 
4-6 of The Saskatchewan Employment Act, 5.5. 2013, c. 5-15.1 (as amended), which 
reads as follows: 

4-8(1) An employer, employee or corporate director who is directly affected by a 
decision of an adjudicator on an appeal or hearing pursuant to Part 11 may appeal the 
decision to the board on a question of law. 

(2) A person who is directly affected by a decision of an adjudicator on an appeal 
pursuant to Part III may appeal the decision to the board on a question of law. 

(3) A person who intends to appeal pursuant to this section shall: 

(al file a notice of appeal with the board within 15 business days after the 
date of service of the decision of the adjudicator; and 

(b) serve the notice of appeal on all persons mentioned in clause 4 4(1 )(b) 
who received the notice setting the appeal or hearing. 

(4) The record of an appeal is to consist of the following: 

(a) in the case of an appeal or hearing pursuant to Part II , the wage 
assessment or the notice of hearing; 

(b) in the case of an appeal pursuant to Part III , any written decision of an 
occupational health officer or the director of occupational health and safety 
respecting the matter that is the subject of the appeal ; 

(cl the notice of appeal filed with the director of employment standards 
pursuant to Part II orwith the director of occupational health and safety pursuant 
to Part Ill, as the case may be; 

(d) any exhibits filed before the adjudicator; 

(e) the written decision of the adjudicator; 

(f) the notice of appeal to the board ; 

(g) any other material that the board may require to properly consider the 
appeal. 

(5) The commencement of an appeal pursuant to this section does not stay the 
effect of the decision or order being appealed unless the board orders otherwise. 

(6) The board may: 

(a) affirm, amend or cancel the decision or order of the adjudicator; or 

(b) remit the matter back to the adjudicator for amendment of the 
adjudicator's decision or order with any directions that the board considers 
appropriate. 
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