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Vote - Final offer vote - Voters' list - Board determines employees who are 
involved in the strike - Section 45(3) of The Trade Union Act - Determines 
employees who engaged in picketing or were excused from picketing are 
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the strike and not entitled to vote - Other employees also ineligible to vote 
as not being involved in the strike due to their being on long term disability, 
workers compensation, annual holidays or leave of absence - Board 
considers impact of amendments to s. 45. 

The Trade Union Act, s. 45. 

REASONS FOR DECISION 

Background: 

[1] Hotel Employees and Restaurant Employees Union, Local 41 (the "Union") is 

certified as the bargaining agent for a unit of employees of the Ramada Hotel, located at 1818 

Victoria Avenue, Regina, Saskatchewan. 

[2] There was some confusion as to the actual Employer in this application. The 

application was filed by Ramada Hotels of Saskatchewan. Counsel for the Employer suggested 

the proper name of the Employer should be The Ramada Hotel and Convention Centre, Regina 

Saskatchewan. A corporate search of the operation of the hotel showed it to be 607637 

Saskatchewan Ltd. Regardless of who may be the proper employer, we have utilized the name 

of Ramada Hotels of Saskatchewan as the Employer for the purposes of this decision and any 

Orders made by the Board in relation thereto. If it is demonstrated that another entity should 

have been the Applicant, and hence subject to any Orders the Board may make, the Board has 
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the authority to correct any defect or error pursuant to s. 19 of The Trade Union Act, R.S.S. 

1978, c.T-17, the "Acf'. For ease of reference, we have referred to the Applicant in this matter 

as the "Employer". 

[3] On July 5, 2012, the Employer applied by letter to the Minister of Labour Relations 

and Workplace Safety, pursuant to s. 45 of the Act, for the appointment of a special mediator to 

investigate and meet with any of the parties. Coincident with that application, the Employer filed 

with the Board an application for the Board to conduct a "final offer" vote in accordance with s. 45 

of the Act. 

[4] By letter dated July 10, 2012, the Minister of Labour Relations and Workplace 

Safety appointed Doug Forseth, Executive Director of the Labour Relations and Mediation 

Division of Saskatchewan Labour as special mediator pursuant to s. 45 of the Act. 

[5] By letter dated July 12, 2012, Mr. Forseth, pursuant to s. 45(1.1)(b) of the Act, 

recommended that the Board conduct a vote on the final offer from the Employer. In his letter, 

Mr. Forseth noted " ... there is a fundamental disagreement between the parties as to the 

employees who should be eligible to vote." Mr. Forseth in his letter recommended "that a vote 

be conducted on the final offer from the Ramada Regina Hotel to its employees who are 

members of UNITE HERE, Local 41 in accordance with s. 45." 

[6] The Board held a hearing on July 17, 2012 to hear submissions from the parties 

relating to the composition of the voter's list. At the conclusion of that hearing, the Board 

ordered that a vote be conducted among certain employees of the Employer on Friday, July 20, 

2012 at the offices of the Board at 1600 - 1920 Broad Street. 

[7] The Board, in its oral decision on July 17, 2012, identified classes of employees 

who were "involved in the strike" so as to be eligible to vote on the final offer. Mr. Fred Bayer, 

Board Registrar, was appointed as the Agent of the Board for the purposes of conducting the 

vote and working with the parties to determine a voters list in accordance with the determination 

by the Board as to eligibility. 

[8] These are the Reasons for those decisions. 
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Facts: 

[9] As noted above, the Union represents the employees of the Employer. On June 

1, 2012, the Union provided strike notice to the Employer advising that strike action would 

commence at 7:00 AM on June 4, 2012. The strike commenced on June 4, 2012 at 7:00 AM in 

accord with the strike notice. 

[10] On June 1, 2012, the Employer provided a "final offer" to the Union. At the 

hearing of this matter, both parties agreed that there was no issue between them and that the 

document provided to the Board by the Employer and marked as Exhibit "B" to its application 

was that "final offer" which was made in accordance with s. 45 of the Act. The Board has 

accordingly accepted that document as the Employer's "final offer". 

[11] At the hearing, the Employer provided the Board with a list of employees which 

the Employer had segregated into three (3) distinct groups. These were grouped under the 

headings "Picketing Staff as of July 14, 2012", "Back to Work Staff as of July 14, 2012" and "Stay 

at home Staff as of July 14, 2012". 

[12] This list of Employees was prepared by Mr. Terry Grof, General Manager of the 

Employer. He acknowledged that his categorization was based upon his own criteria as to what 

the status of the various employees was. He testified that the lists were prepared initially from 

payroll records and modified by the Employer's bookkeeper and himself. 

[13] Mr. Grof testified that the three (3) classifications were defined by him as: 

"Active" - means employees who picketed fairly regularly (fairly regularly was 
based upon his own interpretation of those words) 

"Back to Work" - those employees who received a pay cheque from the Employer 
since the beginning of the strike. He acknowledged that this could include 
people who had received a payout of their holiday pay and people who had been 
picketing in the past. 

"At home" - those employees that had not been observed picketing fairly 
regularly and who were not back to work. 

The three lists are attached to this decision as Appendix "A". 
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[141 Mr. Grof also testified that he was unaware of whether or not any of the "stay at 

home" employees had replaced their employment at the Ramada. He also testified that some of 

the "stay at home" employees could have been active on the picket line without his knowledge. 

Mr. Grof also testified that some of the "stay at home" employees were on long term disability or 

workers' compensation, and some may be on holidays or annual leave. 

[15) The Board Agent met with the parties counsel and communicated with them 

concerning the development of a voter's list based upon the Board's direction in this matter and 

was successful in reaching agreement on a voter's list to have the vote proceed as directed on 

Friday, July 20, 2012. 

Relevant statutory provisions: 

[16] Relevant provisions of the Act are as follows: 

2(k.1) "strike" means any of the following actions taken by employees: 

(i) a cessation of work or a refusal to work or to continue to work by 
employees acting in combination or in concert or in accordance with a common 
understanding; or 

(ii) other concerted activity on the part of employees in relation to 
their work that is designed to restrict or limit output or the effective delivery of 
services; 

45(1) Where a strike has continued for 30 days:{PRIVATE} 

(a) the trade union; 

(b) the employer; or 

(c) any employees of the employer involved in the strike where those 
employees represent at least 25% of the bargaining unit or 100 
employees, whichever is less; 

may apply to the minister for the appointment of a special mediator pursuant to 
section 23.1. 

(1.1) A special mediator appointed for the purposes of subsection (1), in 
addition to the powers conferred by section 23.1, may: 

(a) investigate and meet with any or all of the parties to a labour-
management dispute; and 
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(b) if the special mediator considers it advisable, recommend that the 
board conduct a vote among the striking employees to determine whether 
a majority of the employees voting, whose ballots are not spoiled, are in 
favour of accepting the employer's final offer and returning to work. 

(2) On the recommendation of a special mediator pursuant to clause (1.1)(b), 
the board shall conduct the vote recommended, and subsection 11 (8) applies, with 
any necessary modification, to the vote. 

(3) Every employee who is involved in the strike and who has not secured 
permanent employment elsewhere is entitled to vote for the purpose of this section. 

(4) No more than one vote in respect of the same strike shall be held or 
conducted under this section. 

(5) Where, pursuant to this section, employees have voted to accept an 
employer's final offer and to return to work, the employer shall not withdraw that 
offer. 

Union's arguments: 

[17] Counsel for the Union argued that only union members who were supporting the 

strike, in the sense that they were no longer working for the Employer, should be entitled to vote 

on the Employer's final offer. 

Employer's arguments: 

[18] Counsel for the Employer argued that all employees should be considered as 

being involved in the strike and should, therefore, be entitled to vote on the final offer. 

Analysis: 

[19] Section 45 has only been interpreted by the Board in two (2) previous decisions. 

The first interpretation of this provision was put forward by Chairman Dennis Ball1 in Reg Jessup 

and G. Wayne Hanna v. Saskatchewan Government Employees Union and Government of 

Saskatchewan2 (hereinafter "Jessup"). In that decision, the Board, while declining to order a 

vote on the final offer, established the first interpretation of s. 45 of the Act. 

[20] At p. 53, the Board interprets the use of the words "involved in the strike" as set 

out in s. 45(3) of the Act. 

1 Now Mr. Justice Ball of the Court of Queen's Bench for Saskatchewan 
2 [1986] Feb. Sask. Labour Rep. 48, LRB File Nos.: 373-85 & 375-85 decision dated December 12, 1985. 
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Section 45 is directed not at employees in the appropriate unit who are affected 
by the collective bargaining, but at employees "involved in the strike". 

In the Board's opinion, to say that only employees who have actually withdrawn 
their services are "involved in the strike" (which is the interpretation urged upon 
the Board by the Union) would be to give that phrase an unduly restricted 
meaning. On the other hand, it does not necessarily follow that in every case 
every employee in the bargaining unit is involved in a strike. 

In the Board's opinion anyone who has contributed to a strike in some tangible 
way is "involved" in it within the meaning of Section 45 of The Trade Union Act. 
The contribution may be made in any number of ways, ranging from a continued 
or intermittent withdrawal of services, to a refusal to work overtime, to a special 
financial contribution over and above regular union dues which are intended to 
finance the strike. However, employees who have not contributed to or 
supported the strike in some measurable way and who have continued, without 
interruption to perform the same services in the same manner for the same net 
wages and benefits as they did before the bargaining commenced are neither 
striking employees within the meaning of subsection (1) of Section 45, or 
"involved in the strike" within the meaning of subsection (3) of Section 45, and no 
one receiving their services could perceive them to be either "striking" or 
"involved in a strike". At most, they are affected by the strike and interested in its 
outcome. 

[21] Following this decision, the Legislature amended s. 45 by inserting the current 

provisions of ss. 45(1.1) and ss. 45(2). In addition, s. 45(1) was amended to require that the 

special mediator referenced in s. 45(1.1) be appointed. In that same piece of amending 

legislation, a definition of the word "strike" was added to the Act. 

[22] Those amendments played a significant part in the second decision of the Board 

which dealt with s. 45. In Doug Forseth, as special mediator, v. Saskatchewan Joint Board, 

Retail, Wholesale and Department Store Union, and 617400 carrying on business as Albert 

Street Garden Markef (hereinafter referred to as "Forseth"), Vice-Chairperson Matkowski, 

writing for the Board read s. 45(3) of the Act in conjunction with the new definition of strike in s. 

2(k.1) of the Act as follows at paragraph 11: 

When the Board reads s. 45(3) of the Act in conjunction with s. 2(k. 1) of the Act, 
every employee who is involved in the strike as at the date of the application is 
entitled to vote on the employer's final offer. To rule otherwise would mean that 
a group of individuals, who had not endorsed the union's concerted activity, could 
vote to possibly curtail the union's concerted activity. In the Board's view, this 
would not be a reasonable, correct or fair result. 
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In Forseth, supra, at paragraph 10, the Board rules that: 

employees who were not supporting the strike and who crossed the picket line 
and worked for the Employer as at the date of this application should not be 
allowed to vote on the Employer's final offer. 

[24] As noted by Mr. Forseth in his letter to the Board in this matter (see paragraph 5 

above), there was a fundamental difference in the interpretation placed upon the wording of s. 45 

by the Employer and the Union. However, as will be seen from the following analysis, the 

legislature's intention is clear with respect to the interpretation of Section 45. 

[25] The Employer's position is understandable. When a strike vote is taken, all 

members of the bargaining unit are, presumably, entitled to vote for or against that action. When 

a contract is ratified following successful collective bargaining, all members are entitled to vote to 

accept or reject that new contract. Why, then, in the circumstances of s. 45 should there be a 

difference in the constituency who is entitled to vote on acceptance or rejection of that final offer. 

The easy answer to that question is that that is what the legislature intended when it enacted s. 

45 of the Act. 

[26] However, that simplistic answer requires some further analysis. Different 

terminology is used throughout s. 45 to create different constituencies (or groups of employees 

empowered to act under the various provisions). Section 45(1) of the Act provides that "any 

employees of the employer involved in the strike" (emphasis added) may seek a final offer 

vote4
. This would include all employees since it is not the employees involved in the strike, but 

those employees of an employer involved in the strike. Presumably, but without making any 

ruling with respect to the interpretation of that provision, that provision would allow any 

employee, whether picketing, supporting, or who had crossed the picket line, to make an 

application for the appointment of a special mediator and for a final offer vote. 

[27] Then, in subsection 45(1.1 )(b) the legislature empowers the special mediator to 

recommend "that the board conduct a vote among the striking employees ... ". This provision, 

could be interpreted in at least two ways, that is that it is intended to include all employees (as 

3 [2005] CanLlI 63025 (SK LRB), LRB File No.: 179-05 
4 Assuming, of course, that they meet the other criteria set out in the Act 
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per subsection (1)), or that "striking employees" means only those "involved in the strike" as per 

subsection 45(3). 

[28] Subsection 45(3), on the other hand, is an express direction by the Legislature 

that only employees "involved in the strike" are entitled to vote. Therefore, we are of the opinion 

that subsection 45(1.1 )(b) must be qualified by subsection (3) of the Act since the only 

employees eligible to vote are those "involved in the strike" and hence are the only employees 

eligible to be considered "to determine whether a majority of the employees voting ... are in 

favour ... " as set out in subsection 45(1.1 )(b). 

[29] The Board in Forseth did not make this analysis, relying upon the change in 

added definition of strike to reach its conclusion. Nevertheless, the end result is the same 

insofar as the governing provision of the Act remains subsection 45(3) insofar as this application 

is concerned. 

[30] The definition of "strike"S added to the act, defines two activities as constituting a 

strike. The first is a "cessation of work or a refusal to work or to continue to work". The second 

is "other concerted activity of the part of employees ... designed to restrict or limit output or 

effective delivery of services". 

[31] When the strike vote was taken, all employees in the bargaining unit had the 

opportunity to make their choice. The result was that strike action was authorized and the 

required strike notice given by the Union to the Employer. Once the strike commenced on June 

4, 2012, some employees chose not to support the strike and not be involved in it by crossing 

the picket line and returning to their employment. Others, as the strike continued also made that 

choice. However, once that choice was made, by virtue of the fact that they had returned to their 

former position, and were, therefore, by not ceasing work, refusing to work, or refusing to 

continue to work, they were no longer striking. Nor were they (or at least there was no evidence 

of such) engaged in other concerted activities ... designed to restrict or limit output of effective 

delivery of services. In short, they had ceased to strike. Since they had ceased to strike, they 

cannot logically, therefore, be included in the subset of employees who continued to strike or 

were "involved in the strike". 
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[32] There are other subsets of employees who are also not involved in the strike 

insofar as they have either never began to strike, or who have ceased to strike. These include 

employees who have been on long term disability for a considerable period of time or those who 

have been in receipt of workers' compensation benefits as a result of a workplace injury, and 

thus cannot be seen to have ceased work, refused to work, or refused to continue to work. 

Similarly, they cannot be seen as being "engaged in other concerted activities ... designed to 

restrict or limit output of effective delivery of services". 

[33] Another group is those employees who have requested and have been granted 

leave, either long term or have gone on holidays during the strike. These activities do not place 

them within the definition of those persons who are on strike since they, too, cannot be seen to 

have ceased work, refused to work, or refused to continue to work. Similarly, they cannot be 

seen as being "engaged in other concerted activities ... designed to restrict or limit output of 

effective delivery of services". 

[34] Another group would be those who have abandoned their employment and their 

interest in the strike activity by virtue of failing to respond to a call in to work, but who have also 

not participated in picketing activity nor have been excused from picketing by the Union. These 

employees had, based upon the evidence provided, abandoned their employment and hence 

would no longer have any interest or involvement in the strike since they to cannot be seen to 

have ceased work, refused to work, or refused to continue to work. Similarly, they cannot be 

seen as being "engaged in other concerted activities ... designed to restrict or limit output of 

effective delivery of services". These employees were identified as those being on the 

Employer's "no show" list. 

[35] Reference to the definition of "strike" also resolves any potential conflict between 

the use of the words "striking employees" used in subsection 45(1.1 )(b) and "involved in the 

strike" as used in subsection 45(3). 

[36] It is interesting to note that another requirement of eligibility to vote on a final offer 

is that the employee must not have "secured permanent employment elsewhere". While this 

provision does not play a large role in this case, it may be of interest in future cases, particularly 

in cases such as this which involve a large number of employees who work less than full time 

5 See s. 2(k.1) of the Act 
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hours. In some cases, the evidence established that many employees had jobs elsewhere and 

worked for the Employer only on certain days (such as weekends) or for shifts during the week. 

Many employees were banquet employees who would work only as needed. At some point in 

time, the Board will undoubtedly have to determine if this provision would be applicable to say an 

employee who worked ten (10) hours per week, who, during the strike, found replacement work 

for these ten (10) hours. Would that constitute securing "permanent employment"? 

[37] 

1. 

2. 

3. 

For these reasons, the Board rules as follows: 

that those employees identified as "Picketing Staff as of July 14, 2012" 
are "involved in the strike' and therefore eligible to vote on the Employer's 
final offer; 

that those employees identified as "Back to Work Staff as of July 14, 
2012" are not 'involved in the strike' and are therefore ineligible to vote on 
the Employer's final offer; 

that with respect to the employees identified as "Stay at Home Staff as of 
July 14, 2012" that: 

(a) Any person who has engaged in picketing at any time or who has 
been excused from picketing by the Union is "involved in the 
strike' and therefore eligible to vote on the Employer's final offer. 

(b) Any persons who are on long term disability or receiving workers' 
compensation benefits are not "involved in the strike" and are 
therefore ineligible to vote on the Employer's final offer. 

(c) Persons who have failed to either picket or return to work and who 
are on the Employer's "no show" list are not "involved in the strike" 
and are therefore ineligible to vote on the Employer's final offer. 

(d) Persons who quit or were fired prior to June 4, 2012 are not 
"involved in the strike" and are therefore ineligible to vote on the 
Employer's final offer. 

(e) Any other persons not included in the categories (a)-(d) above 
shall be entitled to vote. However, their vote will be double 
enveloped and shall not be counted unless they are statistically 
relevant to the result and only following a determination by this 
panel that the person whose vote is to be counted is "involved in 
the strike". 

4. that Mr. Fred Bayer, Board Registrar, is appointed as the Agent of the 
Board to meet with the parties to develop a voter's list based upon the 
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above classifications and to conduct a vote of those persons eligible to 
vote in accordance with the Board's standard practice, such vote to be 
conducted at the offices of the Board (1600 - 1920 Broad St., Regina, 
Saskatchewan) on Friday, July 20, 2012 in accordance with s. 45 of the 
Act and any other relevant provision of the Act and the Regulations. 

5. that the vote will be counted, in the presence of a scrutineer from the 
Union and the Employer immediately following the close of the poll on 
Friday, July 20, 2012 and the result made known to the Board and to the 
parties. If the result of the vote is inconclusive and the double enveloped 
votes may affect the outcome, a further hearing to determine the eligibility 
to vote of those persons whose vote was double enveloped will be heard, 
as soon as practicable, by this panel of the Board who shall be seized 
with the matter. 

[38] The vote of the eligible employees was conducted by the Board, as scheduled, on 

July 20, 2012. The results of the vote were, as follows: 

No. of Eligible Voters 66 
No. of Votes for Accepting the Final Offer 3 
No. of Votes against the accepting the final offer 47 
No. of Spoiled Ballots 0 
No. of Ballots Cast 52 
No. of Employees Not Voting 14 

[39] The results of the employee vote rendered the double enveloped ballots 

statistically irrelevant to the result and they were, therefore, not opened or counted. 

[40] The ballots shall be retained by the Board Agent for at least three (3) days after 

July 20, 2012. Should there be no objection to the vote filed with the Board within that period 

pursuant to s. 29 of the Regulations and Forms of the Labour Relations Board, 6 the ballots shall 

be destroyed. 

DATED at Regina, Saskatchewan, this 23rd day of July, 2012. 

6 Saskatchewan Regulations 163/72 as amended. 

LABOUR RELATIONS BOARD 

"K~ii~efh G. Love, Q.C. 
/~hairperson 
;/ 
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Back to Work Staff as of July 14th, 2012 
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