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Practice and Procedure —~ Application fo dismiss alleging that Construction
Workers Union, (CLAC} Local 151 a “Company- Dominated Organization” —
Applicant Unions file multiple applications with Board for determination that
Construction Workers Union, Local 151, is a "“Company-Dominated”
Organization — Applicant Employers and Unions apply for summary
dismissal alleging that application, along with particulars provided by Board
Order, do not show an arguable case and Board should exercise its
discretion granted under s. 18(p) to dismiss applications — Board considers
previous jurisprudence and submissions of parties along with applications,



replies and particulars provided - Board determines that the applications do
not disclose and arguable case - Applications allowed for summary
dismissal.

Practice and Procedure - Applicant Unions file applications that allege
Construction Workers Union, Local 151, is “Company-Dominated”
organization — Applications filed by Unions last minute without any
particulars and, in one case, failing to name the person who it is alleged is
responsible for domination of the Union — Failure to provide particulars with
application when the Applicants knew, or should have known, Board Orders
requiring particulars to be ordered result in applications being summarily
dismissed.

Practice and Procedure — Applicant Unions file applications that allege that
Construction Workers Union, Local 151, is a “Company-Dominated”
Organization — One application fails to provide information allowing the
Board to determine who it is alleged is responsible for domination of Union —
Applications allowed for summary dismissal.

Summary Dismissal — Board considers factors to be considered with respect
to applications for summary dismissal — Where applications do not make
other than general allegations of breach of a provision of the Act and fail to
provide any particulars as to the allegations respecting the Applicant
Employers, alleging only that the Applicant Union is dominated by a person
or persons unknown to them — Applications allowed for summary dismissal.

Practice and Procedure — Board considers application pursuant to s. 18(b) of
the Act for an Order directing production of documents or things — Board
determines that application premature and declines to make requested
Order.

Practice and Procedure — Board considers application for Production of
Documents and Things - Section 18(b} — Application dismissed as
premature.

The Trade Union Act, ss. 2(e}, {j) and (I}, 18(b), (p) and (q).

REASONS FOR DECISION

Background:

Kenneth G. Love, Q.C., Chairperson: On July 27, 2010, August 18, 2010,% and

August 27% 2010, the Construction Workers Union, Local 151 {(hereinafter "CLAC") applied to the
Saskatchewan Labour Relations Board (the "Board”) to become the certified bargaining agent
pursuant to The Construction Industry Labour Relations Act (the "CILRA") and The Trade Union

See: LRB File Nos. 097-10 & 098-10,
See: LRB File Nos. 116-10 & 117-10.
See; LRB File No, 134-10.



Act, R.§.8. 18978, ¢.T-17 (the "Act’) to represent various units of employees involving five (5)
different employers in Saskatchewan.

[2] Various trade unions filed applications during the period August 4, 2010 through to
the hearing date claiming that CLAC was a “company dominated” organization as defined in
Section 2(e) of the Act. If successful in such applications, CLAC would be ineligible to be
certified, or could be stripped of their representative rights, by the Board on the basis that they
would not satisfy the definition of a “trade union” pursuant to s. 2(l) of the Act. The Applicant
Unions included the Saskatchewan Regional Council of Carpenters, Drywall, Millwrights and
Allied Workers (The United Brotherhood of Carpenters and Joiners of America, Local 1985 and
United Brotherhood of Carpenters and Joiners of America, Millwrights Union, Local 1021)%, the
International Brotherhood of Electrical Workers, Local 529%, the Saskatchewan Provincial Building
Trades Council’, Saskatchewan Joint Board, Retail, Wholesale and Department Store Union® and
Saskatchewan Government and General Employees' Union®.

[3] In addition to claiming that CLLAC was a "company dominated” organization, the
Applicant Unions also sought standing to participate in each of the certification applications filed
by CLAC. No decision has been rendered regarding the participation of the Applicant Unions with
respect to their applications to intervene in the certification applications, and these Reasons for

Decision do not relate to those applications.

[4] All of the “company-dominated” applications filed by the Applicant Unions were
essentially the same and contained the following allegation but did not set forth the factual basis
upon which the allegation was based:

The applicant within alleges Construction Workers Union (CLAC), Local 151 is a
company dominated organization in that it is an organization the formation or
administration of which an employer or employer's agent has dominated,
interfered with and/or coniributed support to.

See: LRB File Nos. 097-10, 088-10, 116-10, 117-10 & 134-10.

See: LRB File Nos. 103-10, 104-10, 141-10, 142-10 & 151-10 filed by Carpenters/Millwrights.
See; LRB File Nos. 107-10, 108-10, 138-10, 140-10 & 152-10 filed by IBEW, Local 529,
See: LRB File Nos. 121-10 & 124-10 filed by Building Trades Council.

See: LRB File Nos, 122-10 & 125-10 filed by RWDSU.

See: LRB File Nos. 123-10, 126-10, 211-10, 212-10 & 213-10 filed by SGEU.

W @~ O Ao



[51 In CLAC’s Replies to the "company-dominated” applications filed by the Applicant
Unions, CLAC asked the Board to summarily dismiss each of the said applications on the basis
that, absent particularized facts, the applications failed to raise a prima facie case. For the
reasons that follow, the Board has determined that the applications and other materials filed in
response to a request for particulars do not give rise to an arguable case and the applications by

the Respondent Unions are dismissed.

[6] In response to the “company-dominated” applications filed by the Applicant
Unions, two (2) of the affected employers, namely Tercon Industrial Works Ltd. and Westwood
Electric Ltd. (the "Respondent Employers"), sought particulars directly from the Applicant Unions.
Not receiving such particulars, the Respondent Employers sought the assistance of the Executive
Officer of the Board for an Order directing the Applicant Unions to state and particularize the facts
upon which they intended to rely on, at least, the facts upon which they intended to rely with
respect to the involvement of the Respondent Employers, if any, in “dominating” CLAC, as alleged

by the applicant trade unions.

[71 In accordance with the Executive Officer's usual practice and the authority
delegated to that office by the Board, the Executive Officer convened a conference call with all of
the above captioned parties participating through counsel. In addition, counsel on behalf of the
International Union of Bricklayers and Allied Craftworkers, Local 01 participated in the conference

call with the Executive Officer,

[8] Having heard from the parties, the Executive Officer issued the following Order on
September 21, 2010 with respect to the "company-dominated” applications involving Tercon
Industrial Works |td.:

THE LABCUR RELATIONS BOARD, pursuant to Section 18(a) of The Trade Union
Act, HEREBY ORDERS:

1) That the Applicants shall, on or before October 8, 2010, provide the Employer
with particulars of its allegation that the Employer has engaged in the
domination of the Respondent contrary to the provisions of the Trade Union Act,
which aflegations are set out in applications to the Board:

a) LRB File No. 103-10, Application by Saskafchewan Regional Council of
Carpenters, Drywall, Millwrights and Allied Workers dated August 4, 2010;

b) LRB File No. 108-10, Application by International Brotherhood of Efectrical
Workers, Local 529 dated August 6, 2010,




c) LRB File No. 121-10, Application by Saskatchewan Provincial Building
Trades Council dated August 20, 2010;

d) LRB File No. 122-10, Application by Saskatchewan Joint Board, Retail,
Wholesale and Department Store Union dated August 20, 2010;

e} LRB File No. 123-10, Application by Saskatchewan Government and
General Employees Union dated August 20, 2010;

2) Particulars shall include all facts within the knowledge of the Applicants which
shall include times, dates, places and the manner in which the Employer has
engaged in domination of the Respondent. The particulars shall also provide
specifics of the matters or events that lead the Applicants to the conclusion that
the Employer has engaged in domination of the Respondent in contravention of
the Trade Union Act,

3) Upon particulars being provided, the Employer shall have untif October 22, 2010
to fife its Reply to the within applications.

4) Further, upon particulars having been provided, the Respondent shaff have until
October 22, 2010 to file an Amended Reply to the within applications.

8) Failing provision of particuiars as ordered, or in the event that the particulars
provided are inadeguate, the Board Registrar js hereby directed to refer the
applications to an in camera panel of the Board for a summary dismissal of the
applications pursuant to ss. 18(p) and {q) of the Trade Union Act,

[9] Similarly, the Executive Officer issued the following Order dated September 21,
2010 with respect to the “company-dominated” applications involving Westwood Electric Ltd.:

THE LABOUR RELATIONS BOARD, pursuant to Section 18(a) of The Trade Union
Act HEREBY ORDERS:

1) That the Applicants shall, on or before October 8, 2010, provide the Employer
with particulars of its allegation that the Employer has engaged in the
domination of the Respondent contrary to the provisions of the Trade Union Act,
which allegations are sef out in applications to the Board:

a) LRB File No. 104-10, Application by Saskalchewan Regional Council of
Carpenters, Drywall, Millwrights and Allied Workers dated August 4, 2010;

b) LRB File No. 107-10, Application by International Brotherhaod of Electrical
Workers, Local 529 dated August 6, 2010;

¢) LRB File No. 124-10, Application by Saskatchewan Provincial Building
Trades Council daled August 20, 2010;

d} LRB File No. 125-10, Application by Saskafchewan Joint Board, Retail,
Wholesale and Department Store Union dated August 20, 2010;

e) LRB File No. 126-10, Application by Saskatchewan Government and
General Employees Union dated August 20, 2018;

2) Particulars shall include all facts within the knowledge of the Applicants which
shall include times, dafes, places and the manner in which the Employer has
engaged in domination of the Respondent. The particulars shall also provide
specifics of the matters or events that lead the Applicants to the conclusion that



the Employer has engaged in domination of the Respondent in contravention of
the Trade Union Act.

3} Upon particulars being provided, the Employer shall have until October 22, 2010
fo file its Reply to the within applications.

4) Further, upon particulars having been provided, the Respondent shafl have until
October 22, 2010 to file an Amended Reply to the within applications.

5) Failing provision of particulars as ordered, or in the svent that the pariiculars
provided are inadequate, the Board Registrar is hereby directed fo refer the
applicalions to an in camera pane! of the Board for a summary dismissal of the
applications pursuant to ss. 18(p) and (g) of the Trade Unian Act.

[10] In response to the Executive Officer's Orders, two (2) things happened. Firstly,
particulars were produced by some of the applicant trade unions. For example, one (1} set of
particulars was produced concurrently by the Saskatchewan Regional Council of Carpenters,
Drywall, Millwrights and Allied Workers (The United Brotherhood of Carpenters and Joiners of
America, Local 1985 and United Brotherhood of Carpenters and Joiners of America, Millwrights
Union, Local 1021) and the International Brotherhood of Electrical Workers, Local 529. Similarly,
another set of particulars was produced concurrently by the Saskatchewan Provincial Building
Trades Council and the Saskatchewan Joint Board, Retail, Wholesale and Department Store

Union.

[11] Secondly, all of the Applicant Unions made application to the Board to review and
set aside the Orders of the Executive Officer. The applications to review the Executive Officer's
Orders were joined and heard on October 28, 2010 in Regina, Saskatchewan. In Reasons for
Decision'® dated November 10, 2010, the Board upheld the Executive Officer's Orders making
one minor change to the Order to more properly reflect the Board's established procedure for
summary dismissal. The Board Order issued in respect of the challenge to the Executive Officer's

Order was as follows;

1) That the Applicants shall, on or before October 8, 2010, provide the Employer
with particulars of its allegation that the Employer has engaged in the
domination of the Respondent contrary to the provisions of the Trade Union Act,
which allegations are set out in applications to the Board:

a) LRB File No. 104-10, Application by Saskatchewan Regional Council of
Carpenters, Drywall, Millwrights and Allied Workers dated August 4, 2010;

b) LRB File No. 107-10, Application by International Brotherhood of Elecirical
Workers, Local 529 dated August 6, 2010;

1o LRB File Nos. 162-10, 163-10 & 163-10.



¢) LRB File No. 124-10, Application by Saskalchewan Provincial Building
Trades Council dated August 20, 2010;

d) LRB File No. 125-10, Application by Saskatchewan Joint Board, Retail,
Wholesale and Department Store Union dated August 20, 2010;

e) LRB File No. 126-10, Application by Saskatchewan Government and
General Employees Union dated August 20, 2010;

2) Particulars shall include aff facts within the knowledge of the Applicants which
shall include times, dates, places and the manner in which the Employer has
engaged in domination of the Respondent. The particulars shall also provide
specifics of the matters or events that lead the Applicants to the conciusion that
the Employer has engaged in domination of the Respondent in contravention of
the Trade Union Act.

3} Upon particulars being provided, the Employer shall have until October 22, 2010
fo file its Reply to the within applications.

4} Further, upon particulars having been provided, the Respondent shall have until
Cctober 22, 2010 fo file an Amended Reply to the within applications.

5) Failing provision of particulars as ordered, the Board registrar is hereby
directed fo refer the application fo an in camera pane! of the Board for
determination as to whether or not the option exists for summary dismissal
pursuant to ss. 18(p) and (q} of The Trade Union Act in accordance with the
procedure established by this Board in Beverly Soles v. Canadian Union of
Public Employees, Local 4777, {2006] Sask. L.R.B.R. 413, LRB File No. 085-
06.

[12] Following the provisions of particulars by the Respondent Unions, all of the
Applicant Employers joined with CLAC in filing applications with the Board for Summary Dismissal
of the “company dominated” applications. Rather than deal with these applications in the Board's
usual fashion which is to have an in camera panel of the Board determine if, based upon the
material filed with the Board, the application raises an arguable case which should proceed to
hearing by the Board. In the normal case, if the in camera panel determined that the application
did not raise an arguable case, then the parties would be permitted the opportunity to file
additional materials to supplement their case. Those materials would then again be considered
by an in camera panel who would again determine if based upon this additional information an
arguable case was raised. If the answer to that question was no, then the application would, in

most instances, be summarily dismissed by the Board.

[13] Hearings for LRB File Nos. 116 -10, 139-10 & 141-10 had been scheduled by the
Board to be heard on December 2 and 3, 2010 in Saskatoon. Similarly, LRB File Nos. 097-10,
198-10, 103-10, 104-10, 107-10, 108-10, 121-123-10 &124-126-10 were scheduled to be heard
on December 6 - 8, 2010 in Saskatoon. Since the scheduling of those hearings, the Board had
received additional applications regarding CLAC being a “company dominated” organization as



well as additional applications for summary dismissal of those applications. As a resulf, the
Chairperson of the Board wrote, on November 17, 2010, to all the counsel involved in the various
applications to advise that in order to facilitate hearing of these matiers in a timely and efficient
manner that the Board would proceed to hear the various applications in the following order
commencing on December 2, 2010.

1. Commencing at 8:30 AM on December 2, 2010, at our hearing room in
Saskatoon (10" Floor of the Sturdy Stone Building), the Board will hear and
consider all of the applications made for summary dismissal of the various
applications that the Construction Workers Union, Local 151 is a ‘company
dominated organization™. For the purpose of this hearing, afl of the applications
for summary dismissal will be joined and heard together. If necessary, this
hearing will continue on December 3, 6, 7 & 8.

2. Dependent upon the outcome of thal hearing, the Board will, if necessary,
praceed to hear and determine the applications that the Construction Workers
Union, Local 151 is a "company dominated organization”, For the purpose of this
hearing, all of these applications will also be joined and heard together. If
possible, this hearing will continue on December 3, 6, 7 & 8, at the discretion of
the Board,

3, Dependent upon the outcome of that hearing, the Board will, if necessary,
proceed fo hear and determine the applications for cerdification of the various
Employers. Prior to the commencement of those hearings, the Board will hear
submissions and make a determination regarding the applications for intervenaor
status in respect of the cerification applications. All of the applications for
intervenor status will be joined and heard together prior to the commencement of
the first certification application hearing. The certification hearings will be then
heard consecutively, in the order they were filed with the Board.

Preliminary Matters:

[14] At the outset of the hearing on December 2, 2010, Mr. Plaxton, Ms, Saxberg and
Mr. Kowalchuk requested the Board adjourn the hearing. Both Mr. Plaxton and Ms. Saxberg were
in attendance at the hearing, but Mr. Kowalchuk was unable to attend and made his request for an
adjournment by email to the Board Registrar dated December 1, 2010. Mr. Plaxton made
additional applications at the commencement of the hearing, but it was not necessary, in the final
analysis to deal with those requests other than his application for Production of Documents and
Things'* which had been previously filed on October 22, 2010 and November 2, 2010, with the
Board in relation to the “company dominated” organization applications which he had filed on
behalf of his clients.

" LRB File Nos. 173-10, 174-10, 179-10, 180-10 & 181-10.



[15] All counsel seeking an adjournment made similar arguments. They argued that
they had been prejudiced by the Chairperson’s decision as outlined in the letter of November 17,
2010 to deal with the applications regarding “company domination” as a group as a preliminary
matter rather than having one of the applications for certification proceed as a “test case" which
would include a challenge by the proposed intervenors in those applications to the proposed

certification as well as a challenge that CLAC was a "company dominated” organization.

[16] The also argued that the scheduling of the applications had been done without their
input, nor had a scheduling conference been convened by the Board, something which several of
the parties had requested. Mr. Kowalchuk argued that the failure by the Board to schedule a case
management conference “resulted in a refusal to schedule the matters in a way that follows the

principles of natural justice.”

[17] The parties argued that they did not know if they had intervenor status in the main
certification applications as yet, and, as a result, they were disadvantaged in not knowing what

case they should prepare and what witnesses they may be required to call.

[18] S.G.E.U,, through its counsel, took the unusual position that it would not be
attorning to the jurisdiction of the Board in respect of the matters which the Board proposed to
deal with. Nevertheless, S.G.E.U. counsel participated fully in the application for adjournment and

the subsequent hearing before the Board.

[19] Counsel on behalf of the various employers and CLAC opposed the requested
adjournment. They argued that the various applications needed fo be dealt with in a timely
fashion so as employees and the employers and CLAC would know the outcome of the
applications for certification in respect of these employers. They argued that the request for an
adjournment was part of a grand strategy on behalf of the Respondent Unions to delay and

frustrate the Board's processes.

[20] They argued that there was no reason to adjourn the cases regarding Mr. Plaxton's
clients as those matters had been scheduled by the Board for some time to commence on
December 2, 2010. They argued the Board should make use of the time allowed on the schedule
to at least deal with those matters, but should also keep the dates available in the following week

for the hearings to continue if necessary.
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[21] Mr. Seiferling proposed that, if necessary, the hearings invoiving Ms. Saxberg and
Mr. Kowalchuk's clients should be adjourned to the following week when they were originally
scheduled, alternatively, the Board could provide those parties the ability to file written
submissions regarding the hearings regarding the cases scheduled to be heard on December 2
and 3, 2010.

[22] Counsel for the Applicant Employers and CLAC argued that there was no need for
witnesses to be called as the test for summary dismissal was well known and no evidence was
required, only argument respecting whether or not an arguable case existed on the face of the

materials filed.

[23] In reply, the Respondent Unions' counsels argued that, even though the
Chairperson's letter was dated November 17, 2010, that they had not received delivery of the
letter until November 22, 2010. Ms. Saxberg argued that both she and Mr. Kowalchuk were in-
house counsel and had limited resources to prepare for the hearing on short notice. She also

objected to proceeding only on the matters originally scheduled, involving Mr. Plaxton’s clients.

Decision on Adjournment:

[24] The Board considered the request for an adjournment. Cn consideration, the
Board was of the view that the adjournment should not be granted with respect to clients
represented by Mr, Plaxton. The matters involving Mr. Plaxton's clients (LRB File Nos. 116-10,
117-10, 139-10, 140-10, 141-10 & 142-10) had been scheduled for some considerable time as
had the matters involving Mr. Seiferling's clients, Tercon Industrial Works Ltd. & Westwood
Electric Ltd., which were scheduled for the following week.

[25] Nevertheless, in response to concerns raised by Ms, Saxberg and Mr. Kowalchuk
regarding their not having been a part of the earlier cases involving Mr. Plaxton's clients, the
Board offered Ms. Saxberg, and through her to Mr. Kowalchuk, the option of adjourning their
cases sine die awaiting the outcome of the cases involving Mr. Plaxton's clients, or alternatively,

adjourning the matters which they were involved in until the foliowing week.

[26] During the course of considering the options presented to them, Ms. Saxberg

requested a short recess to discuss the matter with Mr. Plaxton and to confer, by telephone with
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Mr. Kowalchuk. That short recess resulted in meetings between all of the counsel present.
Ultimately, the Board adjourned until after the lunch break to allow the parties to continue to

consult among themselves.

[27] As a result of consultation between counsel, the parties agreed and jointly
recommended that the hearings be adjourned to 9:00 AM on Monday, December 6, 2010 in
Saskatoon. At that time it was agreed that all of the applications for summary dismissal would be
dealt with.

summary dismissal, Mr. Plaxton’s application for Production of Documents and Things pursuant to

Secondly, following the conclusion of the hearings regarding the applications for

section 18(b) of the Act would be considered.

[28] The Board was also advised that the Canadian Union of Public Employees, Local
1975 (“CUPE"), Local 01 Saskatchewan of the International Union of Bricklayers and Allied
Craftworkers and the International Union of Bricklayers and Allied Craftworkers (BAC) (the
“Bricklayers"} also wished to file applications alleging that CLAC was a “company dominated”
organization. Leave was granted to those unions to file such applications.

[29] As a result of those joint submissions, the matters were adjourned until Monday,
December 6, 2010 at 9:00 AM.

Facts:

[30] As noted above, there were five (5) applications for certification filed by CLAC to
certify each of the Applicant Employers. Those applications were as follows:

LRB File No. Applicant Respondent | Application Dated Filed
Union Employer Type
097 -10 CLAC Tercon Certification 2010.07.27
098-10 CLAC Westwood Certification 2010.07.27
116-10 CLAC Canonbie Certification 2010.08.18
117-10 CLAC Wilbros Certification 2010.08.18
134-10 CLAC Pyramid Certification 2010.08.27
[31] Following these applications being filed, as noted above, the Respondent Unions

filed applications alleging that CLAC was a "company dominated”. organization. All of these
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applications, regardless of which of the Respondent Union filed the application, and regardless of
the employer involved (with one exception that we will deal with later) set forth in paragraph 6 of

its application, the following:

The applicant submits that the following facts in support of the allegation that the
said labour organization is a company dominated organization:

(a) The applicant within alleges Construction Workers Union (CLAC), Local 151
is a company dominated organization in that it is an organization the formation or
administration of which an employer or employer's agent has dominated,
interfered with and/or contributed support to.

[32] In the applications filed by Mr. Kowalchuk and Ms. Saxberg on behalf of their

clients, a further allegation was contained in paragraph 6 of the application, being:

(b) The applicant within alleges Construction Workers Union (CLAGC), Local 151
and its parent body (CLAC) is not a labour organization nor frade union within the
meaning of the Trade Union Act nor the C.I.L.R.A.

[33] The Respondent Union's response to the Order for Particulars made by the Board
also varied. Mr. Plaxton in respect of his clients provided one form of response and Mr.
Kowalchuk and Ms. Saxberg provided another. As those responses are fairly lengthy, | have not
reproduced them in the body of this decision, but rather have attached a representative copy of
those particulars and aitached them to these reasons for decision as Appendix "A" (Mr. Plaxton’s

particulars) and Appendix “B” (Mr. Kowalchuk and Ms. Saxberg’s particulars).

[34] In Mr. Plaxton’s particulars, the first eight (8) paragraphs make no allegations nor
provide any facts, but are by way of background to the particulars provided. Paragraph 9 sets
forth 28 points (items (a) to (bb)) which the Carpenter/Millwright and IBEW provided in support of

their application.

[35] Mr. Kowalchuk’s and Ms. Saxberg's particulars attach a report by the Canadian
Labour Congress, February 2008 which "provides a general overview of a significant aspect of the
basis for our applications in this matter”. Thereafter, the particulars make reference to provisions
of certain collective agreements, as well as arguments that CLAC is “inherently, ideologically and

historically company dominated and/or not a trade union.”
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[36] Neither of the forms of particulars was provided by way of a sworn document. In
each case, the particulars provided are over the signature of respective counsel, not as a statutory

declaration by their clients.

[37] With one exception, each of the various applications which allege that CLAC is a
“company dominated” organization names in paragraph 3 of those applications one of the
Applicant Employers as the "employer who is alleged to dominate or to have dominated the labour
organization designated in paragraph 4 of this application”. The one exception is the application
filed at the hearing by the Bricklayers which application does not name any “employer who is
alleged to dominate or to have dominated the labour organization designated in paragraph 4 of

this application™',

[38] It should be noted that the applications in LRB File Nos. 199-10, 200-10, 201-10,
202-10, 203-10'3, 204-10 & 205-10" were filed with the Board on December 3, 2010, that is, after
the initial hearing in respect of this matter, but prior to the hearing held on December 6 and 7,
2010. CLAC applied for summary dismissal of all of these applications.

[39] LRB File Nos. 208-10 8 207-10 were filed by the Bricklayers at the commencement
of the hearing on December 6, 2007. The Board accepted these applications and they were dealt
with at the hearing. Verbal applications for summary dismissal were made by CLAC and the
affected employers, which applications were also accepted and dealt with by the Board at that
hearing.

[40] Applications in regard to LRB File Nos. 211-10, 212-10 & 213-10 were filed by
SGEU after the hearing on December 13, 2010.

[41] Each of the various applications names in paragraph 4 of that application as "the

labour organization which is alleged to be a company dominated organization” as CLAC.

[42] CLAC filed a reply to the various applications that it was a “company dominated”
organization. In that reply regarding the Canonbie application (LRB File No. 116-10), CLAC

stated the following facts which it intended to rely upon in the proceedings:

:2 LRB File Nos. 206-10 & 207-10.
13 Filed by CUPE.
4 Filed by SGEU, NOTICE OF APPLICATION FOR DISCLOSURE AND PRODUCTION OF DOCUMENTS AND THINGS.
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(a) Local 151 was formed in August 1984 and has been in existence since that
time. In June 2010 Local 151 changed its named [sic] from the
Consiruction Workers Association, Local 157 to the Construction Workers
Union, Local 1571,

(b) Local 151 is affiliated with the Christian Labour Association of Canada,
whose affiliated locals have been recognized and certified by Labour
Relations Boards in multiple jurisdictions across Canada.

(c) Local 151's formation was not dominated or interfered with by Canonbie,
Canonbie's agents, or by any other employer or employer's agent.,

(d) Local 151 is independently administered and is not dominated or interfered
with by Canonbie, Canonbie’s agents, or by any other employer or
employer's agent.

(e) Neither Canonbie, Canonbie’s agent, nor any other employer or employer's
agents have contributed financial or other support to Local 151.

(ff The Board has already determined that Local 151 is not a "company
dominated organization". Attached and marked as Exhibit "A" to this reply
is a copy of the Board's decision in Construction Workers Association
(CLAC), Local 151 v. Salem Industries Canada Limited (Board File No. 033-
86 and 044-86) in which the Board held that it had "no hesitation in finding”
that Local 151 was not a company dominated organization. Both before
and after this decision, the Board has repeatedly certified Local 151 as the
bargaining agent for units of employees in Saskatchewan.

(g) The questions of whether Local 151 is a company dominated organization
has already been defermined by the Board.

(h) Local 151 has the substantial support of employees of Canonbie. Local
151 is ready, willing, able and interested in representing those employees.
The Applicant has not has not raised any particulars to supports [sic] its
bare allegation of Local 151 being a company dominated organization. The
Application should be dismissed summarily so as not to delay Local 151
from representing employees who have indicated their substantial support
for Local 151.

[43] This Reply was filed prior to the provision of particulars as noted above. CLAC
also filed a separate request for dismissal of the “company dominated” organization applications

in addition to the reguest contained within their Reply.

Arguments of the Parties Re: Summary Dismissal
Applicants’' Arguments:

[44] All of the Applicants Employers argued that the applications, even with the
particulars provided by the Respondent Unions (in some cases) were inadequate and were

fundamentally defective and flawed. They argued that based upon the Board's decision in Re:
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Sofes™ that the Board had established a two part test to determine whether to summarily dismiss

an application:

(a) Has the applicant established an arguabie case?

(b) If not, is this an appropriate case to summarily dismiss the
applicant's application without an oral hearing?

[45] The Applicant Union and Employers cited numerous authorities in support of their
position that the applications and written materials (particulars) provided by the Respendent
Unions (in some cases) were insufficient insofar as they provide reasonable clarity and
particularity of the case to be met.'® They argued that the Respondent Unions should have
provided specific details of the facts whereby CLAC was dominated by the Applicant Employers,

“including a chronology of events, times, dates and any witnesses” to support the allegations.”

[46] Relying upon the Board's decision in P.A. Bottlers Ltd.”™ they maintained that the
Respondent Unions had an obligation to state “with some precision the nature of the accusations
which are being made" in order that the persons accused of the alleged activity has the capacity
to know the case which is being made, but also to cloth the Board with “the capacity to provide a

fair hearing to the respondents.”

[47] They argued in respect of the second element of the test for summary dismissal
that the Board should not exercise its discretion to allow the applications to proceed should the

Board find that there was no arguable case before it.

[48] The Applicant Union and Applicant Employers argued that for the Respondent
Unions to succeed on their applications, that the application and written materials filed in support

must allege facts that could establish that there is a labour organization:

1 Beverly Sofes v. Canadian Union of Public Employees, Local 4777, [2006] Sask. L.R.B.R. 413, LRB File No.
085-08.
1 Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Watergroup Companies Ing.,
Vv [1992] 1% Quarter Sask. Labour Rep. 68, LRBE File Na. 011-92.
Virginia McRae Jackson and Jacoline Shepard v. CAW-Canada and Air Canada Jazz and Edwin F. Snow v.

Seafarers' Intemational Union of Canada and Seabase [2004] CIRB No. 290 at para 50, as quoled in Sofes,
supra, al para 37 as well as Re: PCL Construction Holdings Ltd. v. U.B. C.J.A., Local 1885, [2002] Sask,

18 L.R.B.R. 120, LRB File No, 192-01 at para 48.
P.A. Botilers Ltd ofa P.A. Beverage Sales and Sascan Beverages v. U.F.C.W., Local 1400, [1997] Sask.
L.R.B.R. 249, LRB File No. 017-97 at para. 6.
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(i) the formation or administration of which an employer or
employer’s agent has dominated or interfered with; or
(i) to which an employer or employer's agent has contributed

financial support.

[49] The Applicant Union and Employers argued that a critical issue with respect to the
determination of whether a labour organization was "company dominated” is “whether the fitness

of the Union to represent the employees in the present case is impaired”.™

[50] The Applicant Union and Employers also argued that as noted in the Wal-Mart
decision®® a Union's history before the Board was significant to determine whether or not it may be
“company dominated”. The Applicant Union and Employers cited C.U.P.E. v. Bo-Peep Co-
operative Day Care Centre®’ which was cited in Wal-Mart in support of that position.

[51] The Applicant Union and Employers argued that the particulars which were
supplied raise matters which are not an indicia of a “company dominated” organization, citing as
examples the fact that it had established voluntary recognition agreements with some of the
Employers or how employees were dispatched to jobsites by them. It cited in support of its
position the Board's decision in Construction Workers Association, Local 191 v. Salem

Industries®

[52] It also cited examples of alleged facts which they asserted were not germane to the
Board's determination of whether a labour organization is “‘company dominated”. They further
suggested that the Respondent Unions had brought forward matters which asserted that the
Respondent Unions were more "effective unions than Local 151" matters which were not relevant

to the Board's determination of company domination.

[63] CLAC and the Applicant Employers also noted that much of the purported
particulars had no relationship to the Employers named in the Respondent Applicants’
applications. Specifically they argued that in the Wal-Mart, supra, case the Union there argued

" See: United Food and Commercial Workers, Local 1400 v. Wal-Mart Canada Corp. at Weybum, Sk.,

operating as Wal-Mart, Wal-Mart Canada, Sam's Club and Sam's Cluby Canada, ef al., [2008] Sask. L.R.B.R.
951, 2008 CanLll 64399, LRE File Nos. 069-04, 122-04 and 124-04 to 130-04 (inclusive) at para, 199.
Supra, Note 12.

4 [1979] Feb. Sask. Labour Rep. 44, LRB File No. 189-78.

z [1986] June Sask. Labour Rep. 69, at 70.

20



17

that "the allegations are as against the UFCW national organization in Ontario and not against the

Union Local 1400, the applicant in the present case.”

[54] The Applicant Union and Applicant Employers argued that the onus fell upon the
Respondent Unions in their applications to allege sufficient facts to give rise to an arguable case
that CLAC was a "company dominated” organization. They argued that the Respondent Unions

had failed to meet this onus.

[65] Finally, CLAC and the Employers suggested the Board should consider the long-
standing antipathy of other Unions towards CLAC and its affiliated local unicns. It referenced the
report of the Canadian Labour Congress filed by Mr. Kowalchuk and Ms. Saxberg as an
ilustration of the level of antipathy towards CLAC et al. They also cited references to that
antipathy by the Alberta Board in Re TNL industrial Contractors Ltd.*®

[66] Additional authorities were cited by the Applicant Union and Employers which have
not been referenced during this brief recitation of their arguments, but which may be referenced in

the following Reasons for Decision.

Respondent Union's Arguments:

[57] Mr. Kowalchuk began his argument on behalf of his clients by referring the Board
to the Supreme Court of Canada decision in S.£./.U., Local 333 v. Nipawin District Staff Nursing
Association®. He argued that this decision, at pp. 391 established that the test for whether a

Union was a “company dominated” organization was set out in that decision when the Gourt says:

.1 find it difficult to accept that contention. Section 2(e) of the Trade Union Act
defines “company dominated organization” as a labour organization dominated
by “an” employer. The proscribed domination need not be that of the employer
whose employees are seeking to organize it. A labour organization is a company
dominated organization if any employer or employer's agent dominates it or
interferes with it or contributes financially or other support to it, except as permifted
by the Act...

[58] He argued that neither CLAC nor the Applicant Employers had filed anything that
suggested that the test established by the Supreme Court in that decision has changed. He

argued that the applications for summary dismissal were based on the wrong principles of law.

23

. [1896] Alta L.R.B.R. 497.
4 [1975] 1 8.C.R. 382, 1973 CanLll 181 (S.C.C.}.
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[591 He argued that CLAC was a “sweetheart Union” to the Applicant Employers. He
cited in support a decision of the Ontario l.abour Relations Board (“OLRB"* which was quoted in
a later OLRB decision, United Steelworkers of America v. J.P. Murphy Inc.?>. He argued that this
decision was authority for the proposition that it was up to CLAC and the Applicant Employers to
prove that CLAC was not a "company dominated” organization rather than the Respondent

Unions having to prove that to be the case.

[60] He also argued that the Board must accept the applications and materials filed as
being true for the purposes of this application. He argued that if that were done, then the Board

must conclude that CLAC is a “company dominated” organization.

611 He argued that CLAC was derived from a Dutch reform religious sect who began to
represent employees. He argued that they constantly refined their constitution to obtain
recognition as a trade union. He argued that in essence, that this was not a labour organization,
but was, rather, a religious organization and that it would be unconstitutional to certify a religious

organization as a trade union.

[62] He argued that the Applicant Employers are seeking through voluntary recognition
to deny craft unions the right to represent their respective craftspeople. He argued that they were

collaborating with CLAC, as an instrument of the employers, to destroy traditional craft unions.

[631 He argued that it was bad public policy to mix religion and trade unions. He argued
that Christian beliefs foreclosed or excluded persons of other religious beliefs from becoming

members and having the benefit of collective bargaining with that employer.

[64] He argued that an organization which includes religious tenets does not meet the
criteria set out by the International Labour Organization ('ILO") in respect of freedom of

association.

[65] He argued that CLAC did not meet the definition of being a trade union. He argued
that CLAGC did not meet the test of “social unionism” in that it did not represent its members

% National Dry Company Ltd. [1880] OLRB Rep. Aug. 1217
* [1695] O.L.R.D. No. 4480.
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properly, did not strike very often, and co-operated with management. He suggested that CLAC
and Employers other than the Applicant Employers have been found guilty of manipulating
collective agreement dates to avoid open periods sc as to disallow traditional unions from being

able to mount organizing drives,

[66] He argued that the form of representation by CLAC was at issue in this proceeding
as noted by the Canadian Labour Congress in the materials filed as particulars by Mr. Kowalchuk
and Ms. Saxberg. That representation, he argued, was below the standard necessary for CLAC to
be a “labour organization”. He further advised that it was his intention to raise these issues, in any

event, when the application for certification was being considered by the Board.

[67] Mr. Kowalchuk also argued that his clients should not be prejudiced with respect to
its application for intervenor status in any way as a result of the Board's decision with respect to
this matter. He voiced concern that the Board should take care to insure that the matters were

dealt with independently.

[68] Mr. Kowalchuk postulated on behalf of his clients that the Board should consider
the questions he has raised in his application in the following fashion. First, he argued, the Board
should consider whether or not CLAC is a "trade union”. Thereafter, he argued the Board should

turn to the question of whether CLAC is a company dominated organization.

[69] He argued that the Board should take a "principled view” of the requirements which
should be met for a labour organization to meet the test of being a “trade union”. He cited this as

an opportunity for the Board to see if CLAC can meet this test.

[70] Mr. Plaxton, on behalf of the clients he represents argued that the applications for
summary dismissal of their "company dominated" applications were premature on all fronts. He
argued that CLAC and the Applicant Employers were seeking to “simply get rid of the
applications”. He acknowledged that the only question which the Board should consider was

whether or not the applications and materials provided as particulars disclosed an arguable case.

[71] He argued that by seeking summary dismissal, CLAC and the Applicant Employers
were attempting to do an end run on the allegations that CLAC was a “company dominated’

organization. He argued that the Respondent Unions did not have sufficient information available
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to them regarding the domination of CLAC and that they required the production requested by his
application for production of Documents and Things®.

[72] He argued that CLAC and the Applicant Employers had "missed a step”, insofar as
they had not provided sufficient grounds with respect to their applications for summary dismissal.
In support of this assertion, he referenced paragraph 43 of the Board's decision regarding the
review of the Executive Officer's order for production of particulars.®® He argued that the requests

for summary dismissal were too general in nature.

[73] He argued that CLAC and the Applicant Employers could have made application
for further and better particulars rather than seeking summary dismissal. In making the summary
dismissal application, he argued they were attempting to “leap frog" the whole issue. He
suggested that it was normal during the course of litigation that it may be necessary to provide

additional facts or particulars regarding allegations as they arise.

[74] He argued that the Board should adopt as the test for whether an arguable case
exists, the principles adopted by the Courts in respect to when a statement of claim should be
struck out as disclosing “no reasonable cause of action”. In support of this position, he referenced
several Court decisions, including the decision of the Supreme Court of Canada in Canada v. Inuit

Tapirisat of Canada®.

[75] He also cited the Board's decisions in Re: Dishaw® and Re: Peterson’ as

examples of the Board's past practice with respect to applications for summary dismissal.

[76] He argued that the process adopted by the Board in relation to these files was
backwards. He argued that the Board normally processed files in a chronological fashion, that is,

first in — first out.

& LRB File Nos 173-10, 174-10, 178-10, 180-10 & 181-10.
28
Supra, Note 7.
2 [1980] 2 S.C.R. 735; see also First Choice Capital Fund Ltd. v. First Canadian Capital Corp. [1999] S.J. No.

163, 179 Sask. R. 221, Nycholat v. Royal Bank of Canada [1997] S.J. No. 323, 8 WW.R. 66, 156 Sask. R.
226, Zakerson v. Juhilee Residences Inc.[1985] S.J. No, 891.

%0 Dishaw v. Canadian Office & Professional Employees Union, Local 397, 2009 CanLll 507 (SK L.R.B.}, 2009
Canlll 507 (SK L.R.B.), LRB File No.164-08.
3 Peterson v. Ganadian Union of Public Employees, Local 1875-01, 2009 Cankll 13052 (SK L.R.B.), LRB File

No. 156-08.
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[77] He argued that CLAC and the Applicant Employers had misread the original Order
for particulars. He argued that in compliance with that Order, the Respondent Unions had
provided what they can. He further submitted that with what has been provided, and assuming

that it is all correct, then he argued that there was an arguable case to be taken forward.

78] He argued that most of the information necessary to determine if CLAC was a
“sompany dominated” organization was not within the knowledge of the Respondent Unions as it
was not usual that an Employer would openly engage in activities which would be seen as
constituting union domination. He cited in support, the comments of the Canada Labour Relations

Board in Syndicate Des Employees® which was referenced by the Board in several decisions.*

[79] Me suggested that the test to be applied when an allegation that a union is
"company dominated” is as set out by the Canada Labour Relations Board in Royal Oak Mines
inc.’ as follows:

...The threshold test to be applied in this jurisdiction, much like in all provincial
jurisdictions, in order to determine if a frade union is dominated or unduly
influenced by the employer, is whether there exists the proper arm's length
relationship between the trade union and the employer.

and at page 14,507

...any degree of domination suffices to trigger section 25, since it impairs a
union’s fitness to represent employees. Domination implies the lack of an arm's
length relationship.

The Board went on to say at page 14,507

..it is also important that employees perceive that a trade union seeking their
support is an institution totally independent of management, capable of asserting
their claims and enforcing their interests.

[80] He argued, again based on his premise that the applications for summary dismissal
were premature, that there should be a full trial of the issue regarding whether or not CLAC was a

“company dominated” organization. In order to do that, the Respondent Unions, he argued,

- CLRBR 578 @ page 591.

See Nipawin Hydro Electric Employees Association v. KA.C.R. [1983] Sask. Lab. Rep. November, RW.D.5.U.
v. Canadian Pioneer Management Group, LRB File No. 661-77.
93 CLLC 16,063 at 14,508, which was cited with approval by the Canada Board in Anvil Range Mining Corp.
[1996] C.L.R.B.D. No. 41 at para 13 et seq.

34
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required the information in the possession of CLAC and the Applicant Employers which he had

requested in his application for Documents and Things.

[81] In summary, he argued that there was an arguable case and therefore the

applications for summary dismissal should be dismissed.

[82] Ms. Saxberg on behalf of her client also adopted the submissions of the other
counsel set out above. She concurred that the test set out in Soles® should be adopted and
applied. She cited the Royal Oak Mines®™. She referred those provisions cited by Mr. Plaxton
above. She also noted parts of that decision which dealt with the necessity for independence of

the parties in order to facilitate collective bargaining.

[83] She argued that this was not an appropriate case for summary dismissal and the
Board should exercise its discretion in favour of a full hearing of the matter. She further
suggested that the Board should inquire of the employees who are sought to be represented if
they think CLAC is dominated or not.

[84] She argued that if the particulars provided were determined to be inadequate that it
would not be appropriate to dismiss the application, but rather the Board should order further and
better particulars as suggested by Mr. Plaxton.

[85] She pointed out that in Royal Oak, the Board had only circumstantial evidence.
That, she argued, was the case here. She argued that the result in Royal Oak should prevail,

[86] She echoed Mr. Kowalchuk’s concern that the Board would prejudice or pre-judge
the applications for intervenor status should it determine that the “company dominated®
applications should be summarily dismissed. She noted that as in the Board decision in Re:
University of Saskatchewan®, the Board should have the assistance of “friends of the Board" o

assist it in its consideration of the applications for certification.

a5

Supra, Noie 8.
a6

Supra, Note 26.
a Canadian Union of Public Employees v. University of Saskatchewan ef. al., [2001] Sask. L.R.B.R. 475, LRB
File No. 154-00.
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[87] Mr. Aiken on behalf of his clients adopted the arguments above, and took the view

that there was an arguable case and therefore the applications should be dismissed.

[88] He argued that he found it surprising that Employers like Westwood and Tercon
would be engaged so actively in defense of their employee's right to be certified by CLAC. He
argued that it was his experience that employers usually fought tooth and nail not to be certified.

[89] He concurred with Mr. Kowalchuk's argument that the Board should first determine
if CLAGC is a trade union before embarking on a determination if CLAC is company dominated. He
also concurred that, in his submission, if the allegations in the application for “company
dominated” organization and the particulars provided were considered to be true, then there is an

arguable case.

Arguments in Rebuttal:

[90] In rebuttal, Mr. Steele, counsel for CLAC argued that none of the Respondent
Union's arguments estéblished an arguable case. In response to Mr. Kowalchuk's arguments, he
argued that he was using the wrong test and had missed the context of the SE/U, Local 333 v.
Nipawin District Staff Nurses Assn®. He argued that this case was a case involving judicial

review, not one dealing with defining what "company dominated” meant.

[91] In that case, the entity which was challenged as being the dominator of the union
was the Saskatchewan Registered Nurses Association. That entity was found to be full of
management representatives and hence dominated the Union. He argued that Mr. Justice Dixon

did not make any express finding in respect to the definition of "company dominated”.

[92] He also argued that Mr. Kowalchuk had not referred to the full quotation from the
case. He argued that the issue in this case was whether the Board had jurisdiction, not what

constituted a “company dominated” organization.

[93] He argued that one could not take the comments by the Board in the Wal-Mart
case® to suggest that the Board should take allegations against an unnamed entity to support that

a union was "company dominated”. He argued that in Wal-Mart, counsel for Wal-Mart identified

38

Supra, Note 17.
39

Supra Note 12,
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the party that allegedly dominated the union. He argued that the Respondent Unions had full
control of their pleadings and could have specified the party which they alleged was engaged in
domination of CLAC, but they failed to do so.

[94] He argued that Mr. Kowalchuk's criticism of CLAC represented his personal
opinions of CLAC as did the report prepared by the Canadian Labour Congress. He noted that
Mr. Kowalchuk made no reference to any specific provisions of the Act, but was simply critical of
CLAC as a trade union.

[95] He noted that CLAC has been recognized as a trade union in numerous
jurisdictions, a fact which was also reported in Mr. Kowalchuk's particulars. He argued that in the
reply which they filed with the Board, that they specified that CLAC had been recognized as a
trade union since the 1960's, which fact was supported by Mr. Kowalchuk's materials. Also, he
noted that their reply showed that CLAC had been certified as a trade union in Saskatchewan on
numerous occasions and that it had successfully withstood an earlier chailenge that it was a
“company dominated' organization. He argued that the Respondent Unions were putting forth a

grand conspiracy theory to try to create a reverse onus.

[96] He argued that CLAC was active as a trade union in Saskatchewan for many years
as noted in the reply which they filed in response to the "company dominated” applications. He
noted that they had been unable to represent employees because they had not been listed on the
Minister's schedule to The Construction Industry Labour Relations Act, 1992" (‘CILRA"). As a
result, he argued, CLAC was prevented from representing any employees in the "trade divisions”
specified by the Minister pursuant to s. 9 of C/LRA. He noted that until C/LRA was amended in
2010, CLAC was effectively estopped from representation of employees in Saskatchewan.
Nevertheless, he argued that CLAC maintained some certifications in Saskatchewan during that

period.

[97] He also argued that the particulars provided by Mr. Plaxton, Mr., Kowalchuk and
Ms. Saxberg were provided by way of letter rather than statutory declaration. As a result, he

argued, they should not be considered to be evidence before the Board,

@ R.S.S. 1978 c. C-20.11.
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[98] With respect to Mr. Plaxton's arguments, he argued that the application had
nothing to do with cleaning up the case or seeking further particulars. Rather, he argued, it was a
situation where the applications which had been brought by the Respondent Unions did not give
rise to an arguable case. As a result, they had moved to have those applications summarily
dismissed in accordance with Board practice. He argued that the fundamental issue is whether or

not there are allegations, which, if proven, show an arguable case.

[99] He referenced the Board's decision in Watergroup®' where the Board quoted from
its earlier decisions in Saskatchewan Construction Labour Relations Council Inc.” which outlined
the requirements of Form 5 of the Regulations and Forms, Labour Relations Board™ to "state
clearly and concisely all the relevant facts of the employer and the dates of such acts, relied upon
to indicate company domination. Additional materials in the form of Exhibits properly verified by

statutory declaration may be included.”

[100] He also referred to the Alberta Labour Relations Board decision in United
Association of Journeymen and Apprentices of Plumbing and Pipefitting Industry of the United
States and Canada, Local Union 488 v. Vikon Technical Services, Ltd., et. al¥, which he argued
articulated a helpful policy explanation for the need for an applicant to provide reasonable

particulars in support of his/her application.

[101] He submitted that Mr. Plaxton's reference to the United Brotherhood of Carpenters
and Joiners of America, Local 1985 and Graham Construction et af’® regarding pleadings before
the Board being based on “information and belief’ was taken out of context. He argued that the

processes of the Board were different from the processes utilized in the Courts.

[102] He argued that the Graharn case supported the need for applicants to plead their
cases with full particularity. He peinted particularly to the list of particulars ordered by the Board in
Graham. He also argued that applicants must provide specificity in their allegation. He argued

that broad allegations or absurd conclusions, unsupported by evidence, was not appropriate.

“ Supra Note 9 at p. 257.

ff [1982] Oct. Sask Labour Report 487.
3 Saskalchewan Regulations 163/72 as amended.
o Alberta L.R.B. File Nos. L.R, 174-F-11, 174-V-6 and 174-W-19.

s LRB File No. 014-98 at page 13.
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[103] He argued that with respect to the application by Mr. Aitken wherein he swore that

no company dominated CLAC was completely defective and should be dismissed out of hand.

[104] Mr. Seiferling, on behalf of his clients replied to Mr. Kowalchuk's argument that it
was none of his client's business that CLAC was company dominated. He argued that it was
necessary that in the application to the Board to have a union declared to be “company
dominated”, it was necessary for the Respondent Unions to declare who it was that was
dominating CLAC. He asserted that the Respondent Unions, by their applications, had declared
his clients to be the entity dominating CLAC.

[105] His position, simply stated, was that he wanted to know how his clients were, in
fact, dominating CLAC. That was the reason for the particulars, none of which provided any
factual link between his clients as being the entity which was dominating CLAC. He noted that Mr.
Kowalchuk in his argument did not even suggest that his clients were involved in dominating
CLAC.

[106] He noted that his clients have been named by the Respondent Unions in the
“company dominated" applications, but none of the factors which Mr. Kowalchuk argued the Board
should take cognizance of, had nothing to do with his clients.

[107] He also argued that the particulars provided by Mr. Kowalchuk and Ms. Saxberg
were out of step with the arguments which Mr. Kowalchuk made in respect of the applications for
summary dismissal. He noted that with respect to his clients, Waestwood and Tercon, the issue
was whether or not CLAC resonated with their employees. He noted that the particulars provided
noted that CLAC had 38,000 to 43,000 members in Canada. He noted that the employees of his

client represented only a small portion of those numbers.

[108] He warned the Board that if the case does not become more focused, it would end
up as being a “kitchen sink” case, that is, everything would be thrown in the sink and the Board
would be forced to try to sort it out. He argued that shouid not be required of the Board.

[109] He repeated that his clients had a right to know the allegations against them. His
clients requested particulars, and those which were provided, provide no factual connection

between his clients and the allegations of company domination. He repeated his request that he
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needed to know what his clients had done to become the dominator of CLAC, i.e., what events

gave rise to his clients being named as the dominating entity.

[110] In response to Mr. Plaxton's arguments, he noted that none of the particuiars
provided by Mr. Plaxton provided any evidence or implication that his clients were involved in
domination of CLAC.

[111] He argued that Mr. Plaxton’s references to Alberta and decisions regarding striking
out of statements of claim by Courts were not helpful and the Board should not apply the rules
adopted by Courts for striking out statements of claim as the basis for a summary dismissal of a

baseless application.

[112] He argued that the application by the Bricklayers was totally deficient and should
be summarily dismissed. He argued that the Board should have expected more insofar as the
application did not even name any entity as being the entity dominating CLAC. Similarly, the
Bricklayers has knowledge of the Board's previous rulings regarding particulars, yet the

Bricklayers chose to file an application without any particulars at all.
[113] Mr. Ross made five (5) paints in reply:

1. The Board form used for “company dominated” applications clearly
requires that the identity of the entity allegedly dominating the union must
be named. It is a stretch to move from specific employees of a specific
employer to say that “all employees, or person or persons unknown" are
the entity involved in the alleged domination. He noted that Mr.
Kowalchulk's arguments were simply “anti CLAC" as distinct from specific

to a domnination by a particular employer;

2. He cautioned the Board that although "factual alfegations are to be taken
as proven” for the purposes of the application, that the Board must
distinguish between facts and hypothesis, conclusions, argument or
conjecture. He argued that the facts provided do not support or show
domination of CLAC by any of the named employers and certainly not
those which he represents. He argued as well that there was no
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framed by the Respondent Unions would look like or be a circus. He urged the Board to end it
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circumstantial evidence of anything untoward. No inference of impropriety

was raised by the application or the particulars;

He argued that nothing in the particulars advanced by Mr. Kowalchuk and
Ms. Saxberg named either of his clients. He argued that those arguments
were ideological and had nothing to do with ‘company domination”. He
argued that the applications, coupled with the particulars don't demonstrate
what is necessary fo demonstrate company domination. What was
provided was insufficient to get the applications for company damination off
the ground;

He argued that notwithstanding the Board's assertion that the applications
for intervenor status were not being considered, that his clients see a
connection between this application and the intervenor applications insofar
if the Respondent Unions haven't got enough factual basis for these
“company dominated” applications, then it will diminish any argument for

intervenor status; and

He argued that the Respondent Union's argumenis were “vague and
speculative.” He noted that he was unable to prepare for any case against
his clients since no definitive allegations had been made against them. He
suggested fairness to the parties required that there be some basis for
allegations against them. Since none had been plead, the appfications
should be dismissed.

Mr. Ross further suggested that any hearing of these allegations in the manner

now and proceed to hear what the employees want.

[115]

by Mr. Plaxton and that Mr. Kowalchuk's clients had not made application alleging company
domination on LRB File No. 134-10, being the application for certification of the employees of

Mr. Hunder argued as well that there were no allegations made against his client

Pyramid Electric by CLAC.
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[116] He also cautioned the Board that it must be careful to deal with facts as distinct
from conclusions. That is, the Board should look at the adduced facts with respect to how his
client allegedly dominated CLAC. He argued when you strip away the non-facts in the particulars
provided by Mr. Plaxton, there is nothing that is alleged against his client.

[117] At the conclusion of rebuttal arguments, Mr. Aiken asked for leave to clarify why his
application had been made without naming an entity which allegedly dominated CLAC. He
advised that he took the position that it was unnecessary to identify the entity allegedly dominating
CLAC and asserted that it was sufficient to simply allege that CLAC was "company dominated”

presumabie by a party or parties unknown.

Background Re: Application for Production of Documents and Things

[118] Mr. Plaxton and Ms. Saxberg, on behalf of their respective clients, filed applications
with the Board (LRB File Nos. 173-10, 174-10, 179-10, 180-10, 181-10, 204-10 & 205-10). While
directed to the Applicant Employers and CLAC, the applications sought production almost

exclusively from CLAC and were identical to the requests made for production.

[119] The applications sought production of a broad classification of documents, which

we have summarized as follows;

1. Copies of Collective Bargaining Agreements, Lelters of Understanding,
Minutes of Settlement, working agreements or other documents evidencing

terms and conditions of employment;

2. Copies of correspondence passing between CLAC and the named
employer in the application relating to negotiations leading up to any

collective agreement, etc.;

3. All correspondence, memoranda and other documents between CLAC and
the named employer in relation to requests for deployment of employees to

the employers worksites in the Province of Saskatchewan;

4, All documents and things evidencing activity by the employer or any
employer's agent assisting CLAC in obtaining support for union



10.

71.

12.

13.

30

membership and/or any applications before the Labour Relations Board,

including communications ta employees;

All documents and other things evidencing the activity by the employer or
any employer's agent promoting or otherwise assisting CLAC...in obtaining
support for union membership and/or any applications before the Labour

Relfations Board;

All documents evidencing the named employer or any of its agents’
involvement in the workings of CLAC, interaction with CLAC with its
members or contributing or offering to provide any support or assistance
from the employer or any of its agents to CLAC;

All documents evidencing collaboration or cooperation between CLAC and
the named employer or any agent of association acting on its or their
hehalf to advance the interests of CLAC or interfere with or act to the

detriment of bona fide trade unions;

Copies of all notices of ratification meetings or other meetings held to
discuss any proposals, collective agreements or other documents

concerning terms and conditions of employment with the named employer;

Lists of all management personnel who have heen present at any meetings
held by CLAC or CLAC representatives with employees or the employer

and the disclosure of the nature, time and location of said meetings;

Copies of all and any documents forwarded to members of the proposed
collective bargaining unit in relation to representation by them by CLAC in

relation to the operations of the named employer;

Copies of all dispatch slips or related documents in relation to the

members of the proposed collective bargaining unit;

Copies of the constitution and/or bylaws and related documents of CLAC,
including Local 11, and

The above noted requests relate to all documents and things whether
created, communicated or received in the Province of Saskatchewan or

elsewhers.
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[120] The grounds relied upon by the Applicants were:

The above-noted disclosure and production of documents and things is
necessary for the applicants to prepare and proceed to hearing in the
above noted matter(s) and are further required should the Applicant Unions
be required to provide particulars or further particulars of their assertions
and pleadings in the within matters.

[121] it was agreed by the parties and confirmed by the Board that these applications
would be heard by the Board following the hearing of the applications by the Applicant Employers
for summary dismissal of the “company dominated” applications by the Respandent Unions.

Arguments of the Parties Re: Application for Production of Documents and Things

[122] Mr. Plaxton, on behalf of his clients, provided the main argument with respect to
this application. Ms. Saxberg concurred with his arguments and indicated, in the absence of Mr.
Kowalchuk, that he had asked her to advise the Board that he also concurred in these arguments

on behalf of his clients.

[123] He argued that these were important cases in which all parties should have a
proper opportunity to have a fair hearing with all issues brought forward. He also argued that an
order for production of documents and things should precede any determination of the within

applications for summary dismissal.

[124] He argued that both matters and procedures before the Board are becoming more
complex. He argued that easy simple hearings are becoming rarer. He argued that the Board did
not, in its regulations, have an elaborate pre-hearing production process and argued the Board

should establish rules whereby pre-hearing production of documents should be mandated.

[125] Mr. Plaxton noted that the Act was amended in 2005 to allow the Board to require
“any party to produce documents or things that may be relevant to a matter before it and to do so
before or during a hearing”. He noted that prior to the amendment the Board ordered pre-hearing
production sparingly. He argued that this new authority was a broad power, one which he was not
asking the Board to abuse, but rather to use the power which it was granted to order production in

this case,
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[126] He argued that the documents which his client sought could have previously been
compelled by subpoena duces tecum, but he argued that production, pre-hearing was more
appropriate. He cited in support for his arguments the Board's decision in Infernational
Brotherhood of Electrical Workers, Local 2038, Applicant v. Sun Electric (1975) Ltd., Alfiance
Energy Limited and Mancon Holdings Ltd.**. He argued that the Board should adopt the factors
outlined by the Canada Board in its decision in Air Canada Pilots Association v. Air Canada et

al.*’

[127] He argued that pre-production would allow definition to the hearing and provide
focus to the matters to be addressed by the Board. He argued that this was not a *fishing”
expedition, nor should the Board be concerned that this would create a “floodgates” scenario
where pre-hearing production would become the norm rather than the exception. He argued that

the documents requested were specific and related directly to the issues before the Board.

[128] Mr. Plaxton pointed to the Board's decision regarding particulars in Graham
Construction™® and argued that the Board should favour the approach taken by it in the Sun

Electric case.

[129] He argued that all of the documents etc. requested by way of this application was
specific and relevant and directed to the parties involved. In that regard, he argued that the
information regarding deployment of employees by CLAC, the promotion of CLAC by the
employers, any assistance given to CLAC with respect to gaining support of employees, any
financial support or other assistance given, and if CLAC and the Applicant Employers were

collaborating and cooperating were relevant and specific.

[130] He argued that this was the proper time and place in the proceedings to order
production of documents, that is, before the pleadings are closed. He argued that the Board will
have to deal with the issue of whether CLAC is a "company dominated" organization and this

information wili be required for that determination.

[131] He argued that the Board processes regarding pre-hearing production were

truncated or incomplete and therefore pre-hearing production was necessary in this case.

45
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[132] He argued that this was a ‘beachhead”. CLAC was coming into the Province of
Saskatchewan and the client's he represented, which were the craft unions particularly impacted,

felt hearings were essential to be held.

[133] He also argued that there was nothing to preclude further applications for
production of documents or things under the provisions of the Act. He argued that his clients (and
those clients represented by Ms. Saxberg by association) were seeking Orders which were

appropriate in the circumstances of this case.

[134] Mr. Seiferling, on behalf of his clients, argued that this application was premature.
He argued that the Board should first determine whether or not it would grant the applications for
summary dismissal of the “company dominated" applications. He relied upon the Board's decision
in Saskatchewan Joint Board, Retail, Wholesale and Department Store Union and Watergroup
Companies inc® as authority for his proposition that it was up to the Board to determine which

issues it would deal with and in what order.

[135] He argued that until the Board focuses the case through by determination of the
applications for summary dismissal, it would be difficult, if not impossible, to know what
documents would be considered to be relevant to the proceedings before the Board. He argued
that the Applicant Employers and CLAC can't tell what is broadly relevant arguing his clients

would be prejudiced in having to make wholesale production of documents.

[136] He argued that the applications are focused on issues yet to be determined by the
Board. He noted that the approach being taken by the Board in respect of this matter was to ‘peel

the onion” and to remove one layer of issues at a time to reduce complexity.

[137] He argued that he took a different view from Mr. Plaxton and Mr. Kowalchuk
regarding the cases they had cited. He argued that the Board can not order particulars before the
Applicant Employers and CLAC know the case which they are expected to meet. He noted that
the request for production of documents and things was seeking these documents and things, for
use in the certification proceedings where the Respondent Unions had not yet been granted

status to appear in respect of those matters.

a Supra, Note 33.
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[138] Mr. Ross also argued that the applications were premature. He argued that if the
Board accepts the Applicant Employers and CLACs arguments regarding summary dismissal,

then there is nothing to order particulars in respect.

[139] He argued that similar arguments had been dismissed by the Canada Board in den
Boer v. Teamsters Local 938%. That case, Mr. Ross argued, was authority for his position that in
order to get an Order for production of documents, a case must first be shown to exist. He aiso
cited arbitral authority from this province in University Employees' Union, C.U.P.E. Local 1975 v.

University of Saskatchewan.”’

[140] He also argued that the application requested production of documents from non-
parties to the applications for certification or the “company dominated” applications. He argued

that it was inappropriate to require production by non-parties.

[141] He noted that the requests were “"open-ended”, that is, there were no temparal
limitations nor any geographic limits on what was requested which made it extremely difficult to
determine what might or might not be relevant. He argued that the jurisprudence was clear that
such requests for production were not to be a "fishing” expedition as was noted by the Board in
Sun Efectric®™. In support, he also cited McLeod v. C.U.P.E. Local 3766%,

[142] Mr. Hunder argued that the application was nothing more than a “fishing"
expedition. He argued that this was a "chicken and egg" situation where the scarcity of the
particulars provided belie a weak case. He argued that if there was no arguable case found by
the Board then this application should go no further. He argued that the Respondent Unions were
simply dropping a fine in the water hoping a fish would swim by and get caught on the hook.

[143] Mr. de Groot on behalf of CLAC echoed the concerns of other counsel that the
application was premature. He argued that the Respondent Unions were arguing the reverse of
what should happen. Rather than providing particulars in respect of their applications respecting
CLAC being "company dominated” they are telling the Board, in effect, we have nothing, but we

50
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want the Applicant Employers and CLAC to give us the information we need to help us prove our

case.

[144] He quoted from the Air Canada case™ as authority for his argument that this
process should not be intended to enable a party complainant to determine whether it has a case

or not.

[145] He also argued that the Board should not condone a *fishing” expedition and cited

in support the Air Canada case™ and the Sun Efectric case™.

[146] He argued that without clarity of the scope of the fis between the parties, the
Applicant Employers and CLAC can't know relevance of the documents that they are asked to
produce. He noted that the application provided no dates, no persons whom the documents

related to, and no "what" was to be produced.

[147] He noted that reference was made to the Progressive Contractors Association, a
stranger to the proceedings. He also noted that the National organization of CLAC was not a

party to the proceedings and that production was requested from them as well.

[148] In rebuttal, Mr. Plaxton, noted that the Air Canada® decision was with respect to
production of documents by Subpoena duces tecum, in the middle of a hearing, not a case where

production of documents was requested at an early stage of the proceedings.

[149] Mr. Plaxton further argued that they were not seeking an Order for production
against the Progressive Contractors Association, but that they do want documents where the
parties to these applications have engaged with the Progressive Contractors Association, arguing

that the Progressive Contractors Association is, in his client’s view, the employer's agent.

[150] He argued that the application was not premature, but rather was made to allow

the parties to advance their applications to the Board.
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Relevant Statutory Provisions:

[151] The relevant provisions of The Trade Union Act are as follows:
2 in this Act:
(e) "company dominated organization" means a labour organization, the

formation or administration of which an employer or employer's agent has
dominated or interfered with or to which an employer or employers agent has
contributed financial or other support, except as permitted by this Act;

i "labour organization" means an organization of employees, not
necessarily employees of one employer, that has bargaining collectively amang ifs
purposes;

{n wrade union" means a labour organization that is not a company
dominafed organization.

18. The board has, for any matter before it, the power:

{b) to require any party fo produce documents or things that may be relevant to
a matter before it and to do so before or during a hearing;

{n) to summarily dismiss a matter if there is a fack of evidence or no arguable
case,
(q) to decide any matter before it without holding an oral hearing;

Decision: re: Summary Dismissal:

[152] For the reasons that follow, the applications by Applicant Employers and CLAC are
allowed and the applications by the Respondent Unions to declare CLAC to be a "company

dominated” union are dismissed pursuant to s. 18(p) of the Act.
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Context in which the Applications are brought

[163] Before embarking on the reasons for the decision in this matter, we believe that it
will be helpful to outline some of the background to these applications which, while not evidence,

is important to understand the context in which the applications have been brought to the Board.

[154] On March 3, 2009, the Government of Saskatchewan introduced Bill 80, which was
a Bill to amend the provisions of C/LRA. That Bill and the provisions it sought to enact were
vigorously opposed by some groups and trade unions and warmly embraced by others.*® The Bill
received second reading in the Legislative Assembly on May 5, 2009 and was referred by the
Assembly to the Legislative Committee on Human Services for review. That committee held
public hearings with respect to the Bill and thereafter reported back to the Assembly regarding
those consultations. The Bill was given 3 reading on May 19, 2010 and was assented to by the
Lieutenant Gavernor on May 20, 2010. The amendments were proclaimed effective July 1, 2010.

[155] There was strong opposition from trade unions and their members to Bill 80. A
vigorous campaign against the passage of the Bill was undertaken by some of the Respondent

Unions in this case, as well as by other members of society.

[156] On June 10, 2008, The Communications, Energy and Paperworkers Union of
Canada ("CEP") made application®™ for certification of the employees of J.V.D. Mill Services Inc.
As a part of that application, CEP brought forward a Constitutional question regarding the validity
of the CILRA in light of Section 2(d) of The Canadian Charter of Rights and Freedoms®™. As a
result of that application, many, if not all of the Respondent Unions in this case, applied for and

were granted intervenor status with respect to the Constitutional question before the Board.

[157] However, following the proclamation of Bili 80, CEP, advised the Board that it was
withdrawing its application for certification and the resultant Constitutional question and filed a
fresh application® to the Board for certification to represent the employees of J.V.D. Mill Services
Inc. A decision has been rendered by the Board granting certification to CEP.%

%8 See Hansard reports of the Legislative Committee on Human Services,

;2 LRB File No, 058-09.
o Constitution Acts, 1867 fo 1982.
- LRB File No. 087-10.

[2011] CANLI| 2588.
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[1568] Certain of the Respondent Unions in this case also applied for and were granted
limited intervenar status in respect of the second application by CEP. What was at issue for those
unions was the changes to the CILRA which CEP argued would permit non craft trade unions,
such as CEP, to obtain certification for an “all employee" bargaining unit in the construction
industry, which prior to the amendments in Bill 80, wouid not have been permitted, since the
CILRA required sectoral bargaining by craft, as defined under ministerial regulation.

Analysis: re: Summary Dismissal

[159] All of the parties were in agreement, and the Board concurs, that the test to be
applied with respect to these applications for summary dismissal was outlined by the Board in Re

Soles®. Simply stated, that case set forth the following test:

1. Has the applicant in the material which it has filed, established an arguable
case?
2. If not, is this an appropriate case lo summarily dismiss the applicant's

application without an oral hearing?

[160] In Form 5 in the regulations to the Act, paragraph 6 makes it clear that the
applicant is to “state clearly and concisely all of the relevant facts of the employer and the dates of
such acts, relied upon to indicate company domination”. This requirement is more than a mere
direction or suggestion to the parties, but rather gives rise to a requirement that the applicant

properly complete the form and, in doing so, provide facts in support of the application.

[161] The original applications were determined by Vice-chairperson Schiefner to
“contain little more than a bare allegation and no supporting facts. As such they are in violation of
the procedural expectations of the Board and stand vuinerable to an application for summary
dismissal’.® Vice-Chairperson Schiefner went on to say in that same paragraph *[A] party against
whom a complaint or application is made should be able to read the applicant's pleadings and get

a clear understanding of when, how and by whom, the Act was alleged to have been violated...”

52 Supra, Note 8

LRB File No. 162-10, 163-10 & 184-10 (November 10, 2010} at para 35
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[162] In P.A. Bottlers Ltd®,, the Board alluded to its eariier comments in the WaterGroup
case® and placed those comments in the context of other factors which must also be considered
by the Board, at 251:

The Board has thus made it clear that it is necessary for an applicant to state with
some precision the nature of the accusations which are being made, both in ferms
of the specific events or instances of conduct which are considered objectionable,
and of the provisions of the Ad which have allegedly been violated. The Board has
linked this requirement with the capacity to provide a fair hearing to a respondent.

On the other hand, the Board must balance the requirement for a fair hearing with
other values which are also of pressing importance to the Board, including those of
expedition in the hearing of applications, and maintaining relative informality in
Board proceedings. Whatever might be the case in a civil court, the nature of the
proceedings before this Board cannot accommodate extensive pre-hearing or
discovery processes without running the risk that the ability to respond in a flexible
and timely way to issues which arise in the time-sensitive context of industrial
refations will be seriously impaired.

We do not interpret the requirement for the provision of sufficient particulars, in
any case, to contemplate a complete rehearsal of evidence and argument in the
exchange between the parties prior to a hearing. What is necessary is that an
applicant make it clear what conduct of the respondent is the subject of their
complaint, and how this conduct, in the view of the applicant, falls foul of the Act.
In assessing the degree to which an applicant has met this requirement, the Board
must be guided not only by our desire to ensure a fair hearing, but by the demands
placed upon us by the objectives of efficacy and timeliness in our proceedings.

[163] In addition, the Alberta Labour Relations Board, in the case of Vikon Technical
Services®, supra, articulated a helpful policy explanation for the need for an applicant to provide

reasonable particulars in support of his/her application:

Before turning lo the particulars given in this case it Is useful to make some
general observations on the need for particulars in applications, before this Board.
When a party commences an application or complaint befare us they must give
particulars of what they are applying for, or why they are complaining. What this
means is that in their initial correspondence they should set out in plain English a
set of aflegations of fact which, if accepted as true, would establish that the section
of the Act in question may apply, or have been violated. They are not required to
prove their allegations in the initial application, they must just make them. It is not
enough to recite the section in question and then say some other person has
violated it. The Board, when reading a complaint, should get a clear understanding
of when, how, and by whom, the Act was violated. When receiving an application
the Board should get a clear understanding of how the facts alleged justify the use
of the section of the Act referred to, and justify the granting of the order or remedy
sought.

Supra Note 11
Supra Note 9
Alberta LRE File Nos. L.R. 174-F-11, 174-V-6 and 174-W-19,
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This requirement for particulars is not a request for a "legalistic” approach. A
fayman, reading a complaint or application should be able to get a clear
understanding of what the matter is about and why the Board is being asked to
use its powers. Most sections in the Labour Relations Act are not complex. The
particulars should make it clear why the facts referred to make the section or
sections of the Act applicable. This is not an onerous task. Applications that lack
these basic particulars will not be accepted initially, and will not be processed
further.

We insist on particulars in order to ensure fairness to all parties. We have broad
powers given to us by the Legislature. The exercise of these powers may cause
major inconvenience to the parly complained againsi. Answers must be given,
officer's investigations cooperated with, records that woufd otherwise be
confidential disclosed, hearings attended, and fawyers sometimes retained. We
will only enter into or continue this process when there is an alfegation that, if true,
would Jead us to believe that the legisiation might apply or have been violated. If
an applicant cannot even allege facts that would, if proven, resulf in a Board order
or remedy, then there is no justification for the process being started.

[164] The requirement for facts that raise an arguable case is, as noted above, not an
onerous task. It is, however, a necessary procedural requirement of proceedings before the
Board. A party against whom a complaint or application is made must be able to read the
applicant's pleadings and, by that reading, get a clear understanding of when, how and by whom,
the Act was alleged to have been violated and why the Board is being asked to exercise its

DOWETS.

[165] As pointed out by Vice-chairperson Schiefner in his decision regarding the review
of the Executive Officer's order requiring the applicants to provide particulars in relation to their
application, “If an applicant is unable to allege facts that could, if proven, result in a Board Order
or remedy, then there is little (arguably no) justification or utility in an application proceeding
further”. It was clear from that decision that the applications, on their faces, were flawed. As
noted above, in response to the Executive Officer's Order, particulars were provided by some of

the parties to supplement their applications.

[166] On many occasions, the Board has stated that it does not at this stage assess the
strengths or weaknesses of the Applicant’s case, but simply seeks to determine, based on the
application and/or written submissions filed (in this case the particulars) discioses facts that, if

proven, would form the basis of a violation of the Act B8

= See Soles, supra Note 8, Re: Lalonde, [2007] Sask. LR.B.R. 201, 138 C.LR.B.R. (2™ 63, LRB Fiie Nos. 098-
05, 099-05 & 100-05.
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Analysis of Particulars provided by Mr. Kowalchuk and Ms. Saxberg

[167] In response to the Executive Officer's Order, as confirmed by the decision of the
Board on November 10, 2010, Mr. Kowalchuk and Ms. Saxberg filed particulars by letter dated
October 7, 2010. Attached to that letter was a report prepared by the Canadian Labour Congress
dated February, 2008. In addition, the letter referenced collective agreements which were not

provided. The letter also made the following points:

4. The Employers in these applications are from Alberta, are based
in Alberta and have a pre-existing relationship with the Respondent prior
to the certification applications filed by CLAC in Saskatchewan with these
Employers.

5. As a result of point 4. above, the Employers afready have in their
possession and knowledge the details of the pre-existing relationship they
have with the Respondent to a far greater extent than the Applicants have
including: when the Employer first had contact with the CLAC; all verbal
and written communications between them, the agreements and fetfers of
understanding between them; and the names of employees of the
Employers and how they were hired.

6. The Applicant will be relying upon the constitution, by-laws,
history, collective agreements and general anti-union and anti-democratic
conduct of CLAC in establishing its nature as a company dominated
organization, an organization which permits employers generalfy,
including the Employers to “dominate” them contrary to law.

7. None of the particulars mentioned in point 6. above were ordered
nor requested and they form the substantive aspect of the evidence we
intend to rely upon in our Applications.

8. We are not aware of any information already in the possession of
the Employer which we can provide particulars upon that would be better
than that which the Employer already knows.

In summary, it is our allegation that CLAC is inherently, ideologically and
historically company dominated and/or not a trade union.

[168] Thereafter, the particulars provided what Mr. Kowalchuk's clients and Ms.,
Saxberg's client considered to be examples which demonstrated that CLAC was “company
dominated”.

[169] The underlying thesis of their arguments was that CLAC was not a proper trade

union. That is, it did not subscribe to the basis principles of trade unionism which, in their view,
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demonstrated that they were either an “inferior union” or were a “sweetheart union” to the

Applicant Employers in this case.

[170] The Overview of CLAC’s History and Philosophy which Mr. Kowalchuk and Ms
Saxberg provided as a part of their particulars is illuminating. No author for this paper is noted,
however, it is purported to have been prepared by the Canadian Labour Congress in February of
2008. !t is subtitled “An Overview of an "Employer-Accommodating Pseudo Union™.

[171] The paper provides background with respect to the formation and growth of CLAGC.
It notes, based on figures provided by Human Resources and Skills Canada (HRSDC) from 2006,
that claims made by CLAC that it is the fastest growing union in Canada is a “plausible” claim. It
notes as well that CLAC has experienced a 150% increase in membership over the 9 years
between 1997 and 2006.

[172] It notes that CLAC has membership in British Columbia, Alberta, Ontario,
Manitoba, and the Northwest Territories. It states that CLAC has members in the “construction,
transportation, and health care sectors, with smaller, but increasing membership in hospitality
manufacturing and food services.” It also says that CLAC is a national organization made up of

affiliated locals serviced from regional offices.

[173] It notes that CLAC has a different philosophy to that taken by what might be termed
more traditional trade unions (or as Mr. Kowalchuk referred to them as "socially democratic” trade
unions). The author notes that CLAC “openly advocates an 'alternative approach’ to labour

relations and has been railing against “traditional trade unions’ for decades”.

1741 The paper argues that CLAC is “undemeocratic” and not a “real” trade union. This
analysis, however, is bereft of factual analysis and relies mainly on arguments on how CLAC
operates versus how other traditional frade unions operate.

[175] The paper attempts to link CLAC with other organizations such as the Christian
Reformed Church, the Work Research Foundation, Merit Contractors Association, Canadian
Christian Business Federation, Christian Stewardship Services, Citizens for Public Justice, and
Christian Colleges, as being like minded organizations. The link between CLAC and those
organizations and any link to the Applicant Employers is not established by reference to this

paper.
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[176] The paper notes that CLAC "rejects the adversarial, confrontational approach that
dominates in labour relations and prides itself on having had only 5 strikes in its entire 55 year
history". This was a factor alluded to as well by Mr. Kowalchuk in his argument which suggested
that one of the criteria this board should use to determine if an organization was a labour

organization was by reference to its militancy.

[177] The paper also argues that CLAC takes a different approach with respect to how it
organizes and how it represents employees. It points to the use of “voluntary recognition
agreements”, long term agreements, “inoculation” from raids, early detection and penalties for

breaking ranks, early renewal of collective agreements, and other tactics.

[178] From a close reading of this paper, it is obvious that it is not an objective analysis,
but rather one written from the perspective of the Canadian Labour Congress. It represents little
more that an op-ed piece outlining the CLC's view of CLAC. Much of what is written is argument,

speculation, hypothesis or opinion.

[179] More importantly, there is nothing in the material presented which in any way ties
the Applicant Employers and CLAC together to in any way suggest that the Applicant Employers
in any way dominate CLAC.

[180] In paragraph 178, supra, we outlined other allegations made by Mr. Kowalchuk and
Ms. Saxberg in the provision of particulars. However, these allegations are as unexacting as the
original allegations contained in their applications claiming that CLAC was a “"company dominated”

organization.

[181] Point 4 makes an allegation that the Employers are from Alberta. That may be a
fact. It also alleges that they are based in Alberta, which may also be a fact. It alleges that the
Employers have a “pre-existing” relationship with CLAC. Again, this may be the fact as may be
the fact that that relationship pre-dated the certification applications. Those facts, in and of
themselves, do not show or even point towards “company domination”. Such a set of facts Is not
unusual in the construction industry where it is offen the case that a contractor from another

jurisdiction may have a relationship with a trade union in that other jurisdiction.
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[182] Point 5 then tries to make the point that somehow this prior refationship must have
been tainted, and therefore, once that taint is hypothesized, albeit without facts in support, then
that taint must be considered to exist and the knowledge of that tainted relationship is within the
knowledge of the Applicant Employers and CLAC and they should be called upon to prove it not to

be the case. With respect, we cannot agree with this argument.

[183] Point 6 is again, an allegation not rooted in fact. It would require the Board to
accept as proven, the hypothesis outlined in the paper produced by the Canadian Labour
Congress, which, as noted above, is not fact based, but based on conjecture, hypothesis,

speculation and opinion.

[184] Point 7 is argument, Point 8 suggests that the Applicant Employers have all of the

information necessary to know in what way they dominate CLAC.

[185] In their applications, in the particulars which they filed in response to the Executive
Officer's Order, and the arguments made, do not support any basis upon which this Board could
find that CLAC was dominated by any of the Applicant Employers.

[186] The Saskatchewan Joint Board, Retail, Wholiesale and Depariment Store Union,
the Saskatchewan Building Trades Council, and the Saskatchewan Government and General
Empioyees Union have failed to demonstrate an arguable case. Their applications are

accordingly subject to dismissal pursuant to section 18(p) of the Act.

[187] Mr. Plaxton, on behalf of his clients took a somewhat different tack from Mr.
Kowalchuk and Ms. Saxberg. His approach was, in essence, to plead that his clients were not
privy to the dealings between the parties and that all of the necessary information was within the
knowledge of the Applicant Employers or CLAC. Furthermore, he suggested that he required
further information from the Applicant Employers and CLAC which would support his allegations.

[188] In the response to the Executive Officer's Order by Mr. Plaxton's clients, the
particulars provided were allegedly set out in paragraph 9 (a) to (bb). However, a close review of
those paragraphs reveals that there is little by way of factual assertion contained in those

paragraphs.
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[189] Paragraph 9(a) is an assertion on behalf of Mr. Plaxton’s clients. The only fact
contained in that paragraph is that "CLAC appears to be active in a number of different sectors,

including the construction industry”. This is consistent with the CLC analysis set out above.

[190] Paragraph 9(b) is conjecture and assertion.

[191] Paragraph 9(c) is assertion except for the first sentence. There is nothing to
connect the fact that staff members may be appointed rather than elected to the Applicant
Employers or to show how this may be the result of the Applicant Employers dominating CLAC.

[192] Paragraph 9(d) talks about the number of strikes conducted by CLAC. There is
nothing to connect the fact that there are limited strikes to the Applicant Employers or to show
how this may be the result of the Appiicant Employers dominating CLAC.

[193] Paragraph 9(e) speaks to the manner in which CLAC represents its members.
There is nothing to connect how CLAC represents it members to the Applicant Employers or to
show how this may be the result of the Applicant Employers dominating CLAC.

[194] Paragraph 9(f) references alleged incidents which occurred outside the jurisdiction
of this Board. The paragraph states that Mr. Plaxton's clients “believe” that employers also meet
with employees of the Applicant Employers in Saskatchewan. However, there are no specifics
with regard to either the purported meetings in Alberta, or those which they suspect are occurring
in Saskatchewan. There are only passing references to employees of employers working in Fort
McMurray and that Westwood Electric Ltd. and Canonbie Contracting Limited also worked in Fort
McMurray and we are invited to draw the conclusion that these Employers should be guilty by

association with unknown persons, engaged in unknown activity, for an unknown purpose.

[195] Paragraph 9(g) puts forward a number of facts regarding hiring halls and voluntary
recognition agreements, but draws no conclusion nor points to any activity by the Applicant

Employers or CLAC regarding company domination.

[196] Paragraph 9(h) again makes factual allegations but they remain unconnected to

any activities of the Applicant Employer or CLAC regarding company domination.



46

[197] Paragraph 9(i) asserts that CLAC provides inferior representation to its members
than do traditional trade unions. There is nothing to connect how CLAC represents its members
to the Applicant Employers or to show how this may be the resuft of the Applicant Employers
dominating CLAC.

[198] Paragraph 9(j) alleges that the Applicant Employers are members of the
Progressive Contractor's Association of Canada. 1t also alleges that CLAC has been “a sponsor
and/or participant at a number of open shop conferences”. Even if proven to be true, these

statements do not support a finding that the Applicant Employers dominate CLAC.

[199] Paragraph 9(k) makes allegations with respect to a meeting between CLAC and
the Progressive Contractors Association of Canada held on February 1, 2006 “apparently to
discuss collaboration with employers to assist employers in avoiding certifications by the bona fide
building trades”. It would be tenuous at best to suggest that this meeting, even if it were proven to
have occurred, could in any way have contemplated the repeal of the Building Trades monopoly
on representation under the C/LRA under a newly elected government in Saskatchewan and the
subsequent filing of the applications for certification of these employers in Saskatchewan by the
Applicant Employers. Even if the Applicant Employers were members of the Progressive
Contractors Association of Canada, and this meeting had occurred in 2008, there is nothing to

show that the Applicant Employers dominated CLAC.

[200] Paragraphs 9(I} and (m) purportedly link the Progressive Contractors Association of
Canada and CLAC through Co Vanderlaan a former employee of CLAC who is now employed by
the Progressive Contractors Association of Canada. Even if proven to be true, these facts do not
show any linkage between the Applicant Employers (albeit they may be members of the
Progressive Contractors Association of Canada) as dominating CLAC.

[201] Paragraphs 9(n) & (o) refers to alleged misconduct on the par of CLAC and an
unnamed employer or employers in an Alberta case cited as Firestone Energy Corp.® . That
case involved a re-assessment by the Alberta Labour Relations Board of its previous
jurisprudence which allowed that parties could, in appropriate circumstances, negotiate away the
statutory open period. In re-assessing its previous jurisprudence, the Alberta Board determined

that there was a public interest in stable, certain, publicly known open period and the competition

= [2008] Alberta LRBR. 134
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for bargaining rights during these open periods supported the finding that the parties cannot, by

negotiation, close the statutory open period.

[202] The suggestion in paragraph 9(n) & (o) is that CLAC or the employer in that case
were acting improperly. To the contrary, the employer and CLAC were acting in accordance with
long standing jurisprudence in Alberta. The Board, however, determined, as noted above, that it
should change that long standing jurisprudence to allow for competition to occur for bargaining

rights.

[203] Paragraph 9(p) and (q) are also of little assistance. Nor do they in any way point
to conduct on the part of the Applicant Employers to dominate CLAC.

[204] Paragraph 9(r) references the Alberta LRB decision in Vertex Construction
Services Ltd.”®. That decision dealt with the effect of a voluntary recognition agreement which
purported to cover employees who were the subject of a certification application by ancther union.

The Alberta Board in that case declared the agreement to be of no force and effect.

[205] It is difficult to understand how the facts of this case have any relevance to or
bearing on the issues before the Board in this matter. Furthermore, there is no connection (apart
from CLAC being involved in Alberta) to any aspect of “company domination” of CLAC by the
Applicant Employers.

[208] Paragraph 9(s) refers to another decision of the Alberta Labour Relations Board
and the Court of Queen’s Bench of Alberta in reviewing that decision”'. This case dealt with the
previous policy of the Alberta Board to permit parties to change the open period by renegotiation,
which policy was upheld by the Alberta Court of Queen’s Bench on review. As such, it is not
relevant to the matters under discussion in this matter, nor is there any factual connection

suggested which would show that the Applicant Employers thereby dominate CLAC.

[207] Paragraph 9(t) outlines offices of CLAC across Canada. Even if shown to be true,
the locations of these Canadian Offices do not give rise to an arguable case that CLAC is

somehow dominated by the Applicant Employers.

70

7 [1995] Alberta LRBR, 183

[2004] Alberta LRBR, 487
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[208] Similarly, paragraph 9(u) lists the offices of the Applicant Employers. Even if
shown to be true, the locations of these offices do not give rise to an arguable case that CLAC is

somehow dominated by the Applicant Employers.

[209] Paragraph 9 {v) is speculation without factual basis. Paragraph 9(wj} is the same.
Paragraph 9(x) invites the Board to speculate the alleged indiscretions outlined with respect to
CLAC will somehow be repeated in Saskatchewan and should lead us to conclude (or at least

raise an arguable case for) company dominance of CLAC.

[210] Paragraph 9(y) is hypothesis and draws a conclusion rather than asserting facts.

[211] Paragraph 9(z) admits that there is no direct evidence of the Employer's
domination of CLAC, but postulates that indeed, that evidence is known to the Employers and
CLAC and that they allegedly had colluded to bring forward the certification applications.

[212] Paragraph 9(aa) asserts that a voluntary recognition agreement likely exists
between some or all of the Applicant Employers and CLAC covering the employees for which a
representation certificate is requested. Even if proven to be the case, this does not amount to an

arguable case of company domination.

[213] Paragraph 9(bb) is speculation and assertion only. It echoes the general
assertions contained in the original application and provides no further factual basis, which if

proven to be true could give rise to a determination of that CLAC is "company dominated".

[214] As was the case with the applications by Mr. Kowalchuk's clients and Ms.
Saxberg’s client, the application and particulars provided do not give rise to an arguable case and

those applications are accordingly subject to dismissal pursuant to section 18(p) of the Act.

[215] The applications by the CUPE and the Bricklayers are easily dealt with. Neither of
these parties provided any particuiars to their applications which mimicked the applications

already filed by the other parties hereto, notwithstanding that in each case they had knowledge of
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the Executive Officer's Order in relation to provision of particulars and the Board's decision’
uphoelding the Executive Officer's Order.  As noted in the Board’'s decision in upholding the
Executive Officer's Order, at paragraph 35:

We agree with the positions advanced by both the Respondent
Employers and CLAC that the "company-dominated” applications filed by
the Applicant Unions cry out for particufars. They contain little more than
a bare allegation and no supporting facts. As such they are in violation of
the procedural expectations of the Board and stand vulnerable to an
application for summary dismissal.

[216] in the face of these explicit comments from the Board, neither CUPE, nor the
Bricklayers did other than make a half hearted attempt. CUPE did not even appear in respect of
its application. In addition, the Bricklayers made no allegation that anyone was the entity
dominating CLAC, arguing that it was someone unknown. Such an allegation, given the serious
nature of the allegations contained in such a ciaim is disingenuous at best. It would be difficult, if
not impossible for anyone to be able to prepare for a case where the protagonist respoensible for

the domination is unknown.

[217] However, while those flaws are, in and of themselves fatal to the applications by
CUPE and the Bricklayers, even if the particulars filed by the other parties had been incorporated
with their filings, for the reasons set out above, those applications are accordingly subject to

dismissal pursuant to section 18(p) of the Act.

[218] Notwithstanding that the applications do not give rise to an arguable case, the
Board must then consider whether or not this might be an appropriate case whether it should

exercise its discretion to summarily dismiss the applications without an oral hearing.

[219] in Soles”™ the Board also considered this question and its authority to dismiss an
application without an oral hearing. In considering the question, the Board quoted with approval
excerpts from the Canada Labour Relations Board decisions in Kelly v. Amalgamated Transit

Union, Local 1415, and Greyhound Canada Transportation Corp.” and McRae Jackson™.

2 Supra Note 56

:3 Supra Note 8
7: [2002] CIRE Na. 202
Supra Note 10
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[220] At paragraph [36] of Soles, the Board referenced an excerpt from Kelly regarding

the Board's powers to decide any matter before it without an oral hearing, at p. 10 as follows:

..o provide a broader discretion to the Board and to aflow it to reduce
the time required and the expense of deciding any maltter, where this is
appropriate. ..

[24] Under section 16.1 of the Code, the Board is required to carefulfy
consider the faclts and circumstances before i, and if the Board
determines it is appropriate to decide a matter on the basis of written
submissions before it, it may do so (see Chislaine Gagne, {1999]CIRB no
18; Raynald Pinel, [1998] CIRB no. 19; Anne Marie St. Jean, [1999] CIRB
no 33; Greater Moncton Airport Authority Inc., {1988] CIRB no. 20; and
Royal Aviation Inc. [2000] CIRB N. 69). In many cases, therefore, after
considering the matters in issue, the available evidence and other
relevant factors, the Board will decide the matters before it based on
written submissions only.

[221] In this case, the Board did more than simply rely upon the written submissions of
the parties. It provided a hearing at which additional arguments could be made in respect of the
application now under consideration, that the Board summarily dismiss the Respondent Union's

applications that CLAC is a "company dominated” organization.

[222] Again, in Soles, the Board quoted, with approval, the decision of the Canada Board
in McRae Jackson in respect of the Board's powers to summarily dismiss at pp. 16 & 17 as

follows:

[49] The Board is an independent and adjudicative body whose role is to
determine whether there have been violations of the Code. Although the
Code gives the Board broad powers in relation to any matters before it, it
is not an investigative body. Accordingly, it is not mandated to go on a
fact-finding mission on behalf of the complainant, to entertain complaints
against the employer for alleged wrongs suffered in the workplace.
Employees who allege that their union has violated the code and wish to
obtain a remedy for that violation must present cogent and persuasive
grounds to sustain a complaint.

[50] A complaint is not merely a perceived injustice; it must set out the facts
upon which the employee relies in proving his or her case to the Board. A
complaint goes beyond merely alleging that the union has acted in "a manner
that is arbitrary, discriminatory or in bad faith." The written complaint must altege
serious facts including a chronology of events, times, daies and any wilnesses.
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Copies of any documents which are relevant, including letters from the union
justifying its actions or decisions, should be used to support the allegations.

[223] As noted in the excerpt from the Kelly decision, one of the rationales that the Board
will rely upon in the exercise of its power of summary dismissal is “to reduce the time required and
the expense of deciding any matter”. Board resources are a precious resource and are not
unlimited. Nor are the resources of parties to these applications. The Applicant Employers
complain that they have been dragged into a dispute between CLAC and the Applicant Unions
which is political in nature and does not and, (they submit) should not involve them. They argue
that by being dragged into this dispute they are forced to expend resources to disprove allegations
which they argue have no merit. They argue that to continue to face unfocused and allegations
which have no basis in fact, requires them to expend resources unnecessarily. Hence, they argue

that the applications that CLAC is dominated by them should be summarily dismissed.

[224] The Board will also exercise its authority to summarily dismiss applications where
they are frivolous or vexatious in nature or which are designed an abuse of process, such as one
which would have the effect of frustrating the rights granted pursuant to the Act.

[225] The applications by the Respondent Unions also overlook several significant
points. This Board has previously determined a similar application which alleged that CLAC was a

"company dominated" organization’®. In that case, at p. 70 the Board says:

Counse! for the intervenor submits that CLAC is a company dominated
organization because the employer negotiated the terms and conditions of a
collective bargaining agreement with CLAC before voluntarily recognizing it, and
because the employer told the Iron Workers Union that it would likely be
supplying iron workers for the project.

The Board has no hesitation in finding that those circumstances do not justify
a finding that CLAC is a company dominated organization. CLAC's status as a
trade union within the meaning of the Trade Union Act was first accepted by the
Board on October 3, 1984 when it was certified o represent employees of Monad
Contractors Ltd. (see LRB File No. 333-84). By negotiating a colfective
agreement with the employer, securing voluntary recognition, dispatching its
members to the project, and applying for certification CLAC did nothing that the
intervenor would not have done, and precisely what the Iron Workers Union
attempted fo do to secure work for their members. Voluntary recoghnition is the
accepted norm in the construction industry.

e Consiruction Workers Association {CLAC), Local 151 and Salem Industries Canada Limited and Construction

and General Warkers Union Local 180 Sask. Labour Rep. June, 1986, LRB File Na. 033-86 & 044-86.
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[226] The Board also considered another application by the International Association of
Bridge, Structural and Ornamental Iron Workers, Local 77177, in that case, the Iron Workers
again alleged that CLAC was a "company dominated' organization. At p. 43, the Board dismissed

this argument in the following manner:

In the Board's view, CLAC was not a company dominated organization
within the meaning of The Trade Union Act when that question was argued
on LRB Files 033-86 and 044-86 and Mr. Heighes statemment did not
transform it into one. Although CLAC is a refative new-comer to this
Province, it has operated as a trade union in other provinces for a number
of years and there is no basis for finding that Mr. Heighes’ statement could
have aftered CLAC's ability to represent its members in their refations with
the employer, or to conduct its own affairs in any way it sees fit. It is for the
same reason that although the lronworkers Union received employer
“support” when its business representative was permitted to gather
membership cards from the employees on company time and in company
premises, that support did not make the Ironworkers Union a company
dominated organization because obviously it did not affect jts ability fo
properly represent and to independently conduct its own affairs.

[227] This latter statement by the Board is important as a lens through which the Board
shouid look at the allegations and facts put forward by the Respondent Unions in their applications
and particulars. If those allegations were proven, would CLAC thereby be affected in its ability to
properly represent and independently conduct its own affairs?

[228] When the information provided by the Respondent Unions is viewed through this
lens, it is also clear that there is no basis for any suggestion that CLAC is impaired in its ability to
represent the employees it seeks to represent. While there may be arguments with respect to the
manner in which CLAC represents the employees it seeks to represent that is a qualitative
question to be determined by the employees' choice of the collective bargaining agent they

choose to represent them.

[229] Also, there is nothing in what has been presented by the Respondent Unions which
suggests that there have been any changes with respect to CLAC during the period since the
Board determined that CLAC was not a "company dominated” organization over 25 years ago,

and which would raise an arguable case which would justify the Board reconsidering this decision.

" International Association of Bridge, Structural and Omamental Iron Workers, Local 771 and Consfruction

Workers Association (CLAC), Local 151 and Salem Industries Canada Lid. Sask Labour Rep. July, 1986 40,
LRB File No. 038-86 & 042-86
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The allegation, which was made in the Salem Industries cases, was that CLAC was "company
dominated”, which allegation the Board dismissed in both cases. This revised attempt appears to

both ignore that reality and seeks to essentially argue the same issue, albeit on broader grounds.

[230] Mr. Plaxton, however also argues that he is unable to provide better particulars
since the required information is within the knowledge of the Applicant Employers and CLAC.

With respect, this position cannot succeed.

[231] In the recent decision of the Court of Queen’'s Bench, in Franklin Land
Development Ltd. v. Clement™, the Court cited with approval the decision of former Chief Justice
MacPherson in Koop v. Saskatchewan Power Corp.”® which held that to a response that the
particulars requested were ‘within the knowledge of the defendant’ was an inappropriate
response and not in accordance with the Queen's Bench Rules regarding provision of particulars.

At paragraph 12, Former Chief Justice MacPherson says:

The defendant served on the solicitors for the plaintiff a demand for particulars. ...
As to providing particulars in respect of paragraph 5 of the statement of claim, the
plaintiff provided an abundance of particulars running from pages 13 to 16 of that
Brief. However, as to particulars requested in paragraphs 2 to 5 of the demand for
particulars, in each instance, the plaintiff has simply stated “...that the particulars
demanded are whoily within the knowledge of the defendant”. The Plaintiff does
not say that it has no particulars and the defendant is therefore left in the position
of not knowing whether the plaintiff has the particulars requested. In my view, this
method of replying to a demand for particulars is inappropriate and contrary to the
requirements of Queen's Bench Rule 164(2)...

[232] The Board, of course, has no such rules regarding the provision of particulars.
Nevertheless, it is equally inappropriate to reply that the particulars requested “are wholly within
the knowledge of the defendant” as Mr. Plaxton did. The preferred response, as suggested by
former Chief Justice MacPherson would be to reply that they had no particulars to furnish. A reply
of this nature obfuscates the issue and arguably is made so as to insinuate that there is truth to

the allegations, and the Applicant Employers and CLAC are hiding those facts.

[233] For all of the above reasons, the application for summary dismissal of the

Respondent Union's applications that allege that CLAC is a "company dominated’ union are

. [2010] CANLII SKQB 272
[1997] 159 Sask. R. 290, CANLII 11140
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allowed and those applications alleging CLAC to be “company dominated” are summarily

dismissed.

Application for Production of Documents and Things

[234] Mr. Plaxton®® and Ms. Saxberg®, on behalf of their clients also requested that the
Board order production of “Documents and Things” from the Applicant Employers which they
argued were necessary for them to receive a fair hearing on all of the issues that are before the
Board. In response to these applications, the Applicant Employers and CLAC argued that such
application was premature. We agree with the position of the Applicant Employers and CLAC.

[235] As a result of the applications alleging that CLAC is a "company dominated”
organization having been dismissed, all that remains before the Board is various applications for
intervenor status and the applications for certification which have not, as yet been determined.
Both Mr. Plaxton's clients and Ms. Saxberg's client have applied for intervenor status in respect of
all or most of the certification applications before the Board (See paragraph 39, supra). However,
since the Board has made no determination as to whether status as intervenors will be granted,
the ongoing participation of either Mr. Plaxton's clients or Ms. Saxberg's client in the remaining
applications is unknown. Therefore, it would be premature of the Board to make an order for
production of documents and things in accordance with s. 18(b} of the Act until that status is
determined.

[236] Should Mr. Plaxton's clients or Ms. Saxberg’s client be granted intervenor status,
as noted by Mr. Plaxton in his arguments, there is no impediment to either or both of them making

similar applications at that time.

Decision:

[237] The applications for summary dismissal are allowed with respect to LRB File Nos.
103-10, 104-10, 107-10, 108-10, 121-10, 122-10, 123-10, 124-10, 125-10, 126-10, 139-10, 140-
10, 141-10, 142-10, 151-10, 152-10, 173-10, 174-10, 179-10, 180-10, 181-10, 199-10, 200-10,
201-10, 202-10, 203-10, 204-10, 205-10, 206-10 & 207-10.

2‘: LRE File Nos 173-10, 174-10, 179-10, 180-10 & 181-10
LRB File Nos 204-10 & 205-10
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Events Subsequent to the hearing of this matter:

[238] On December 13, 2010, foliowing the hearing of this matter, Ms. Saxberg, on
behalf of her client, the Saskatchewan Government and General Employees Union filed with the
Board applications which also alleged that CLAC was a "company dominated” organization.
These applications were received by the Board as LRB File Nos. 211-10, 212-10 & 213-10.
SGEU also filed Amended “company dominated” applications which were assigned LRB File Nos.
123-10 & 126-10.

[239] Those applications were forwarded by the Registrar, in accordance with usual
Board policy, to counsel for the other parties to this application. There was a great deal of
confusion amongst various counsel as to why these applications had been filed after the hearing,
and contrary to the agreement reached by counsel at the hearing on November 2. 2010 (see
paragraph 36, supra).

[240] After correspondence between counsel, the Board was advised by Ms. Saxberg, by
letter dated January 18, 2011 as follows:

1) SGEU filed the Canonbie, Pyramid and Wilbros Company Dominated
Applications in LRB Nos. 211-10, 212-10 and 213-10 and the Amended
Company Dominated Applications in LRB Nos. 123-10 and 126-10 to assert an
interest in the proceedings and to preserve SGEU's ability to participate further in
these matters and in the Applications for Intervention, and not for the purposes of
re-litigating or collaterally attacking the as-yet unreleased Board decision dealing
with the various Company Dominated Applications heard in December 2010, nor
for any other improper purpose; and

2} SGEU understands and does agree that, by virtue of the agreement made
among counsel during the December 2010 hearing, the Board's decision with
respect to the Employer’s Summary Dismissal Applications heard in December
2010 would apply to all five of SGEU's Company Dominated Applications
including the Amended Company Dominated Applications filed in Tercon and
Westwood, subject to our reserved right to join or advance any further hearing,
appeal, reconsideration, or other process involving the Company Dominated
Applications filed by SGEU and others.

[241] Accordingly, as the balance of the Company Dominated Applications are
summarily dismissed, the applications on LRB File Nos. 212-10, 213-10, 123-10 & 126-10 are

also dismissed,
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[242] This panel will not remain seized with respect to any further proceedings with

respect to the applications for certification or the applications for intervenor status.

DATED at Regina, Saskatchewan, this 10th day of February, 2011.

LABOUR RELATIONS BOARD

DISSENT
[243] Member, Bruce McDonald dissents for the following reasons:
[244] | disagree with the majority determination that the Respondent Unions have failed

to demonstrate an arguable case. The majority has, in my opinion, failed to recognize the
importance of this issue to the Respondent Unions nor has it appreciated that the entry of CLAC

into Saskatchewan will destabilize labour relations in the Province.

[245] Under the CILRA scheme of collective bargaining, the Construction Industry
enjoyed relative labour relations peace. There were few, if any strikes during the period since the
CILRA was re-introduced in 1992. The scheme of sectoral bargaining which was put in place by

the CILRA was an effective means of collective bargaining in the Province.

[246] With the introduction of Bill 80, this whole scheme has been placed in jeopardy.
Unions that are not traditional to Saskatchewan, or traditional craft unions, may now seek to
represent employees in the trades and construction industry, where they have little history or
understanding. This will, in my view, cause destabilization and will lead to labour relations

disruptions.

[247] Traditional craft unions are best equipped to represent and bargain for employees
in the construction industry. There is a common bond between members of a particular trade or

craft that transcends usual trade union representations. Members of craft unions train together,
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apprentice together, and work together. Theirs Is a unique bond that is more that just a employee

— empioyer relationship, but is one which is formed in camaraderie and brotherhood.

[248] The majority has overlooked this fundamental difference which, would lead me to
conclude that there is an arguable case put forward by the Respondent Unions, which case
should be heard with full participation from all parties and with complete testimony and evidence

presented.

[249] There is, in my opinion, an undercurrent or closeness in the relationship between
CLAC and some, if not all of the Applicant Employers and others. That relationship, in my
opinion, should be canvassed and explored by the Board. Itis clear that the Respondent Unions
may not, at present have sufficient evidence showing the nature of the relationship, but | would
support the application for production of Documents and Things so as to allow the Respondent

Unions to probe and discover that relationship.

[250] Furthermore, even if the current applications and production of documents do not
show an arguable case, nevertheless, | would exercise my discretion in favour of a full and
complete hearing of the matter to ensure that employees seeking to be represented are
represented by a trade union that is not in any way fettered in their representation of such

employees.

[251] For these reasons, ! dissent from the decision of the majority and would dismiss

the applications for summary dismissal.

Bruce McDonald, Board Member
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4. The Employers in these applications are from Albertn, are based in Albarta
und have & pra-existing relationship with the Respondent prior fo the
certification applications filed by CLAC in Saskatchewan with these
Employers. .

i As nresult of point 4. ahove, the Employers already have in their possession
and knowladge the details of the pre-existing relationship they have with the
Respondent to & far greater extent than the Applicants have inclediap: when
the Employer first hed contact with the CLAC; all verbal and written
communications batween them; the agresments and latters of understanding
between them; and the names of employess of the Employers and how they
were hired,

a. The Applicant will be relying upon the constitution, by-laws, history,
collective agreements end general anti-union and pnti-democratio conduct of
CLAC in éstablishing its nature as o oompany dominated orgenization, an
orgenization which permits employars generally, including the Broployers to
“dominate” them eontrary to law,

7. None of the particulars mentioned in point 6. above were ordered nor
requested and they form the substantve aspect of the svidence we intand to
raly upon in our Applications.

B, We are not awars of any information already in the possession of the
Employer which we can provide particulars upon that would be better than
what the Bmployer already knaws,

In summary, it is our allegation that CLAC is inherently, ideolopically and historically
coxnpany dominated and/or not a trade tnion,

For sxample;

» CLAC, the Saskatchewan Party Govemment and known. anti-union employers
and orgenizations collaberated to smend our laws to attempt to allow CLAC
into Saskatchewan,

» CLAC told its members to vote for the Seglatchewan Party pror to the last

election — e political party who while in opposition stated in TRATY WEYS its
opposition to trade unions in Saskatchewan,

.3
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-5

* Below ore excempts of collechve agreament pravisions nagotiated by CLAC
demonstrating its fiandarnental emplayer domination;

#) Article 5 — Strikes or Loclkouts

501

During the term of this egreement, or while negotiations for g
further apreement are being held, the Tnion will oat pennit or
eucourage eny cessation of worle, strike, slowdows or Bny
stoppuge of worle or otherwise restrct or interfers with the
Employer’s operation throngh its members,

b) Article 6 - Employment Policy and Union Membership;

6,02

Neither the Employer nor the Union will compel employees to join
the Union. Subject to Asticls 6,01 , the Employer will not
discriminate ngainst any employes because of Union memberghip
or lack of it, and will inform all new emuloyees of the contractug]
relationship between the Employer end the Union Before
commencing worl, or as soun as reasonably possibie after
commencing work, new employees will be referred by the
Employer to & Union steward or Representaive in order fo
describe the Union's Purpose aud repregentation policies to such
new employees,

€} Article 3 —Mimagement's Rights

3.01 ¢} To operate and manage the Employer’s business in order tp satfy

its commitments and responsibilities. The right to determine the
kind and location of business to be done by the Employer, the
direction of the worldng forces, the scheduling of worl, starting
and quitting times, the mumber of shifts, the methods, processes
and means by which work is to be performed, job content, guality
and quantity standurds, the right to wse improved methods,
machinery end equipment, the right to determine the nurmber of
employees nesded by the Employer at any time, emplayes
qualifications, and generally, fhe tight to manage the business of
the Employer, and to plen, direct snd control the operationg of the

Employer, without inferference,

LS
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-

d) 14.03  In the event that consultation fails to resolve a matter of
oonteation, the Union agress that the decigive word resides with
Muanngement 1nless spacifically abridged, deleted or modifed by
this Agreement. The Unian reserves tho ight to refer tnresolved
matters to the Grievance Procadure,

6) Letter of Understanding #1

When un employee worls in excess of eight (B) hours per day or
forty (40) hours per week on Sundays or on Statutory Holidays, the
regulur rate that the employee is currenfly receiving will he
reduced by twenty percent (20%),

* CLAC recently co-sponsored & “Right to Work” conference with employer
groups and publicly anti-union organizations who do not support the feedom of
gssocition collective bargnining rights of trads unions as guaranteed by
international law, our Charter of Riphts and Freedoms and our Trade Union
Agt,

v Employers actively support CLAC ag a yeplacement for and/or alternative to
historicalty certified, bona fide trade unions in Saskatchewan and Canada,

The Applicents will provide Tarther particulars rs ordered 1f and when the Applicants
become aware of them as & matter of courtesy.

Should the Employers have specific questipns, we would invite them to send them to us
and we will do our best to answer fhem,

We trast that these matiers will proseed in & manner that reflects the mutual interest of all
parties to have the significant legal issnes dealt with without prejudics to the desire fora
fiir pdjndication.

Youss iroly,

M

LARRY ROWALCHUK & JULIANA SAXBERG
On Behalf of the Applicants

SIB RWDSU

SGGERIT

SPRTC

LI /rg

enclosire
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Overview of CLAC?

The Christian Labour Assoriation of Canads {CLAC) is multi-gector, mult-crat
utrnion representing increasing numbers of workers acrons Caneda on the basis of
“Chriatian Soeial Principles.” The Christian Lahour Assoeietion was first:
established in the USA in 1031, CLAC itself was formed in Canada in 1953 by
Dutch immigrants affliated with the Christian Reformed Chureh (CR(Y) in the
Sarnis area of Ontarig,

Historically, CLAC was concentrated In communities with Duich settlements, and

* while they are still entrenched in these eommunites, they have expunded beyond

these localities (mostly rural areas) in the past two decade, CLAC's membership
growth in the fivst couple of decades {19508, 605 and 70s}, was Emited snd slow
due to the difficulty it had in gaining Jegal stats ag & frade ‘umion becrmse of its
overtly Christian-hiased principlies and practices, Also during this periad, CLAC
was targeted by mainstream unions and while this may have contributed to their
8low and lmited gains, it also developed their reputatiog an victime of big,
"undemocratic” and monspolistic trade unione as well ag effective raid fighters,
This situation changed somewhat in 1963, when CLAG gained its firat
certification when the Supreme Court of Ontarin {OSC) overruled a decision of the
Onteario Labour Relations Board {(OLRB). Inthatinfamons decision, Chief . Justice
of ‘the 08C, J, C, McRuer stated that "if Mamiists can have a union, why shouldn't
the Christana.” i

Bigaifieant membership growth, however, did not take hold anill the mid
1980s and 19908 which coincided with'the eloetion of right-wing, anti-union
governments at the federal and provineial levels (Mulroney, Vander Zalm,
Haxris, Klein, Camphell), Under the puise of globalization, thege govermments
gutted our social support system in favour of corporate interests aned embarlced
0B =n agenda that changed the political, Iegal and legislative environment
Boverning labour relations across the country. This hard the efect of weakening
lebaur rights, and i the Process made it harder for legitimate uniong 1o organize
and bargein freely, while it made it easier for phomy, unrepresentative company
unions to gain tauch more than & foathold, and rouch needed legitimacy,

According to 2006 Human Respurces and Skills Development Canada (HRSDC)
figtires, CLAC has 38,000 members across Canada, which amounts to g 2B.7%
mernbership growth in the 2005-2006 pedod (from 30,000 to 38,000). CLAaC
clalms it has 43,000 members and is the fastest growing umion in Canada, It
CLAC's nuribers ave correct {which iy plansible given HRSDC figures), then it has
experienced more than a 150% increase in membership over the past 9 years
{froxe 17,000 in 1997 to 43,000 in 2006).

-1-
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The bullk of CLAC's membership is concentrated in Be {10,000+), Alberte {18,000)
and Ontarje (11,000} plus a small number in Manitoba end the Northwest
Territories, CLAC is Dot recognized in Saskatchewarn apd Nova Scotia as a graft
union and is harred fmmrepresenting constricton workers, In the case of Nova,
Scotis, CLAC did not meet the definitipn of ‘rade unjon’ contained in S, 92(1) of

" the Trade Union Act, as it did not demonatrate that [t has “established trade union

practces in Nova Scota®,

increasing their membership, QLA has alsp inoreased its membership by
tappiog into the "Temporary Foreign Workers Program® by teaming up with,
corporetionsg, such as Ledoor to TecTuit migrant workers for worle on the Tar
Bands projects in Alberta and other provinees,

As anaticnal organization, CLAC is made up of affiliated locals which are serviced
from regional offices, from where collective agreements are negotiated and
administerad, and bargaining units and their members recelve represeritaiion.
CLAC's head office (loeated in Ontario) serves the union with Bnancial
administration, publishing, mesearch, education and other suppart services.
CLAC also maintains seperate fraining and beneft administration cenkres for
Eastern and Western Canada. .

OL-AC's Philosophy and Religious Warldview

CLAC openly advoeates an "alternative approach” to labour relations and has
been railing agafust “traditional trade umions” for decades, CLACYS so-called
“pasitive” approach to labour relations is based on a rejection of soaialist and
Eocial-democratic principles in favour of nurtudng the worst type of ciass
collahoration/business injonism. This under the guise of murturing o
harmonions relationship with employers by avoiding confrontation argd
adversarial actiong.

CLALC claima political non-partisenship, but is dlearly aligned with congervative
Political, business and social forces, 4 mumber of CLAC staff, Incuding staff
leader Ray Pennings have been cendidates for the Christian Herltage Party and
the Reform Party, Edward Bosveld, CLAC's Ontario Regional Director, hag just
beem eppointed by the Harper Conservative puvernnient to the Canadg Refugee
&nd Immigration Board (RTB), CLAC official Co Vaoderlaan, became the
Executive Director of the Progressive Confractars Association, s right-wing, ant.
uniog association of contractors in the constructon industry,
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CLAC denies that it §s an organization connected to any institutonelized religious
establishment and states that "although unapologetically Christian in oz
founding and guiding philosophy, CLAC ia oot g church ora
church-basedorgunization, We accept and represent members of g)] faithsg, " The
Christian Reformed Churel {CRC) (www._crenn.ore/pa, BS/memorable events.ofin
takes pride in the formation of the ChrisHan Labour Association which it
considers part of the chuiroh’s overall missipn,

Aceording to the Dutch Neo-Calviniat belief, the coneept of “sphere soveraipn by
involved z certain form of separation of church and state, and more importantly,
& separation of state and other societal spheres. Accordingly, differsnt religious
or ideclogics] grovps shauld form their own “sphere” with their own societal
Institutions Jike aschools, news media, trade unjons, businesses and charitable
organizations, The founding of CLAC in the 19503 wag part of thia vislon and g
larger effort by the church to eatablish a number of satieta} organizations united
in their Chiistian belief,

Sphere -suvereignty is therefore, cructal to the church’s ideological/ theclogical
mizsion, Although these or anizations remain separate froem ons another
legally, they are highly crossfertiliced agd worle very closely togiether, Staff

inereasing number of Redeemer University College gracdhates employed by CLAC
which is considered a natural fit since “Redeemer provides {ts students with A
solid Christian worldview. .. eiving them the ability to unferstand, artfelate and
apply the ChrisHan social nrinciples upon which CLAC i based.” Mambers of the
CRC and of CLAC were instimental in the farmation of other loozely affliated
societal insttntions, such asg the CiHzens for Public Justice and the Worlk

Research Foundation among others.

CLAC s aware that if It is to msle any advarnces beyond the confinges of its
Hghtimit eommniiy, which inginde Hendly employerg, it needs to appeal to sy
increasingly diverse worldbros {racially, eulturally and religiously]. Hence, CLAC

federal jurisdictions”, which is ofien followed by denials and statements that “it s
not & religious organization, and is ot affilated in any way with any chwrch or
church-hased orgenization.” Being what it is, however, CLAC aaserts that its
"Epproach to the workplace is based on Christisn social prineiples” that stress
integrity, respect, bartaershkip, fbirness and community, (www,clac,ca

The “Christizn” in CLAC' name is not only there for historigal Purposes, but is

rather indicative of the distinct theolugical Christian, Mndementalist
comnmmitments that CLAC has'to the ChrisHan Reformed Chtrch. Justificationsy
that these "Christan social DPrinciples” are anchored in "democracy, freedom,

3.
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Jjustice, responsibility and respect for all”, or that it is an “inclusive, not exclusive®
organization does nothing to make workers from- diverse ethnic, culharal and
religious backgrounds feel welcome in an organizatipn where a specific Christian
world and life view is considered a superior and viable alternative to everything
elae. Although CLAC'S rank-and-file and its staff are lesyg homogenous today than
they were in the past, it is still the cass that the vast majority of hath
membership, but especially staff, are drawn from the Dutch Christian
Reform community.

When all is sald and done, however, it is important to rernember that what males
CLAC tuly different from Teal, representative 1imions is that i is out of step with
the diversity that exists in Canadian society, and in the labour forge itseif,
Coxnirary to the demoeratic structiures that define our movement, CLAD s
members cannot guestion or debate, let alone change, the very essence of
the Christian Labour Astaciation of Canada. Being a member of CLAC means
that yon must, submit to the Calviniat Christian religions worldview, whether you
agree with it or not. 'The fact that a great number of CLAC’s oollective agreements
(estmated at more than 25%) are the reswult of voluntary recognitiona, means that
many worlcers find themselves studlcin pn orgenization that not only bargains
away their rights, but is also disrespectfirl of their Personal religions beliefs and
cultrel and ethnic diversity.

CLAC's Undemocratic Structure

Real trade unions pride themselves oy the fact that union demoeracy is not a
hollow concept, but is rather a living reality that members experlence and
practoe at the worle-site, tinion office and the convention floor. Union, democracy
is integral to the very essence of the frade 1oign movement where the uldmate
decisions are made by duly and democratically elected leaders, and more
importantly, by the membership itself during duly constituted conventions and
through the verious committees and Tortume that eve led by and gre open to all
unjion members. The demoeratic rlghts of union mernhers are enshrined in
conigtitntions that protect these dphts, These very constituHons are subject to
change by the members themselves at union conventions. Therefore, assessing
union demoeracy is done by lodking at the constifitiona of these uniona and how
thew are practced on a dajly bagis by the members of the woion. .

The CLAC claims to be a trade union that chempiona the democratic rights of
individuals as a cornerstone of ita philosophy. CLAC distinguishes itaelf from
"raditional wnions” on the besia that it foilows a self-described, non-rombative
approach to labour relatons — one founded on Christian values and s positive
outlaolk on labour relations. A central CLAC principle is one which is premised
on the interdependence of employers and employees in the workpiace.
Aceordingly, it is arguerd by CLAC that a non~adversarial environment makes the
EPHipany more productive and in tirn malke workers’ jobs more secuss, Clearly,

-4~
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however, CLAC has no consideration for the real, cuncretelpower relations that
exist between bosses and warkerss, The power imbalance that exists between
labour and capital in capitalist societiey js all too real, CLACT simpiistic view of
the world makes a mockery of this realiby,

CLAC’s Constifution spells out the "Christian social principles” that guide CLAC
as those basic conecepts of Just and charitable relationg found in the Old and New
Testaments of the Bible, In the realm of labour relations thess principles have a
bearing on people’s relatfonships to emch other and to society and their equality
before God aad the law, According to CLAC's Christian worldview, all buman
beings bear the image of their Creator and every viplation of the divinely given law
of lave among peonle is a sin againgt God.

For CLAC, injustices in relations among people are due to violation, or neplect of
"divine norma”, and their elimination must he Promoted through reformative
measures which respect divinely Instituted order and authority. This divine order
and enthority means thet there is g certain level of “functional divigion” of work:
that is necessary for the completion of certain tagks within society or the “diverse
work comimanitles.” Irrespechve of the divinely ordered functional divisions
between people, a1l those involved in the Process of warlk (whether worlters,
TENAERLS Or owners) are part of the same team and bannd together by their
dedication to “fulfilling the specific task of the Wworlt commirnity in question.”
{Olttmis and Vandezande1972, &-7)

Although the National Convention and the Netional Bonrd of CLAC, [which is

. "elected at the hiennial convention) may seem to be the highest declsion-making

- body within CLAC, a closer examination of the Constitntion easily reveals that
CLAC staif representatives wield a great deal of nhower, far exceeding the
Power of CLAC's elected officfals, CLAC's staff have o parallel shicture to the
elected National Board leadership of the union, CLAC's Staff Council and
Executive which consists of all appointerd CLAC representatives is responsible for
much of the day-to-dey munning of the organizetion,

Itis notable that the Staff Council, which is an Important leadership structure
within CLAC, elects its own executive without ey sey from the renkeand-file
mexnhership, In fact, CLAC' unelected staff representatives have additonal
buwers over the membership at Natonal Conventons where the staff are

automeatic voting delegates,

CLAC's constitution restricts whao is able to run. for local or national office on the
basis of subjective criteria, For sxemple, a member is ineligihle to run if
hefshe “is not gualified to give leadership that is in harmony with the
Constitntion,” In nther words, 2 member omst e willing to adhere to CLAC's
version of Christianity and “Christian ‘principles”. Members must also promote a
collabprative approach iz their relations with employers, which more often than

e
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not, ia done ar their expense and the expense of their fellow worlers.

Although CLAC tallks about the right of woreers ta freedom of association, in
brechce, CLAC's employer-friandly model of Inhovr relatons restriects the right of
warleers to freely belong ko a union af their theoice. Employers are Increasingly
using the process of voluntary recognition to block worlers’ efipris to freely
chopse the tnion they wish to belong to, and instead install en un-representative
union. While this process of voluntacy recognition is nok in prineiple ang
illegittmate way to gain union Tecognitdon, it is an exception to the rule anrl ig
stibject to ahuse by employers s well as by un-representative nnions such as
CLAC. Tn collaboration with frigndly employers, CLAC has taken advantage of
this process. It iz estimated that in certaimn Jurisdietions, between 25% to

trade unions in their workplaces.

Onmn another level, CLAC claims that “we dn pot believe it is pur role as a undon to
make up your mind on controveraial soclal isaues” or to “promote any polites]
party an behalf of #fs members.” While CLAC does not seem to have “direat” tes
or io have made any fnaneial contributons fo politeal parties, it's claim to
political non-partieanship is nothing bt hallow rhetode, Nationally, CL.AC’s ag-
called non-partisanship comes up agrinst the fect that several of their leading
stail members have heen candidates for the Christian Herltage Perty and the
Reform Party of Canada, CLAC is ideclogically aligned with conservative
buisiness, political and sosial forces and considering CLAC's structures, it is
doubtinl that any of these views represent its memberghip.,
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Who's Who in

CLAC maintsins close relationships with a number of allies and fromt
organizations that include the church, business associations, think tanles,
Chdstan colleges and universities, charitahle organizations and apnt-union
construction industry contractor groups, The following is a boef descrption of
some of these organizations.

Christian Reformed Church (CRC)
members in 1,000 congrepations across the United States and Canade, The roots

of the CRC go hack to the Netherlands where it flourished in the middle 1800s.
Dutch Reformed immigrants moved to the Tnited States in the 1800's and they

* started the Christian Reformed Church in North America, In Canada, the Dutch

were prominent among the huge number of post-war immigrants, and because
many of them were devort Christians from the Dutch Reformed churches, they
adopted the Christan Reformed Denomination of North America as their new
church. .

The views of the CRC were grently shaped by the Dutch theologian, Dr. Abraham
Kuyper, Kuyper's vision was to claim Christ's lordship over all of life, Beligvers
wexe not anly called to maintain holy lives in relation to God and each other, they
were alzo called {o extend God's kingdom into the society in which they lived,
Believers were to look beyond their famfly altars to talke oo the world for Chodst. -
using Christian schaols, institutions and organizations to male God's redermnptive
anc recreating work a reality in the marketplace, city hall and Factory.

The creation of Christian sofetal instituiions by members of the CRC was
premised on the Neo-Calvinist concept'of "sphere sovereignty” which entafled a
certain separation of state and other societal spheres. “Sphere soverelgnty”
valled for the creation of sepavate societal insttntions {schonis,

" universities, media, business, trade anions) by the different religions or

ideciogical groups, and this s what led g group of CRC members to estahlish
CLAC in 1952,

The Work Research Foundation (WRF)

The WRF was formed in the early 1970s by members of CLAC and it was
incorporated and registered as a chadtable organization in 1974, with Harry
Antonides as the first part-time research director, Antonides (who fs currenily
listed on the WRF website as the research and education director of CLAC),
Argl.ed for a view of work reoted in the Eurgpean Christian traditon.

-
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Acuaording to jts website, the mission of the WRF js to “influence people to &
Christian view of worlk and publielife... to explore and unfald the dignity of work,
the meaning of evonomics, and the struchures of civil society in the context of
underlying patterns created by Ged. The gral of the WRF's research is, "to help
restructure public life within the Sfamework of "sphera soveveignty,” and to allow
{or the revitalization of civil society in North America,”

The profile of the WRF increased substantially with a $325,000 project relating to
freedom of association from 1997-3000, This trensformed the WRF from a smal]
scale research group to a right-wing think tanlr,

I 1997, the WRF commenced its biegnial survey of Canadian atHtudes toward
nnxions, The survey indicated that Canadizns were Jooking for a less
cortfrontational and adversarial approach to Iabour reletions, The WEE huilt on
this insight over the next few years with conferences and publications devated to
alternative Jabour relations struetures, n 2000, the WRF hired Michael Van Pelt,
it first full-time President, who re-branded the WRF as a full{lsdged reseaych
institution and think tank, focused on Investigating waorle, Productivity and warls
relationships. Van Pelt hired Dr. Gideon Strauss to edit Carmment, and Ray
Perinings to create an alternative model for industrial relations policy. The WRF
promotes a holistic view of the economie sphere, in which the individual worleer,
the rade union, menagement, economics and puiilic policy are vitally
interdependent. The ecvoss fertilization hetween CLAC and the WEF is undeniahle
and is clear from the double role that some of {ts board members and staff play
between the two orgamizations, Tt seems that the WRF has become CLAC™s
vehicle for popularizing, lobhying and legitimizing a soeial, political and
legislative agenda that is anti-union and anti-worker, as evidenoed in their
position on the anti-scab Iegislation, Empioyment Standards, labour reforms
and their close ties with anti-union ecnéractors associations,

Merit Contractors Association/Open Shop Contractors Assoeiation
(an ti-union policy) -

Merit was frst established in Alberta over 20 yemars ago (1985) and is today
operating in various provinces incliding: Manitoba, Saskatchewan, Ontarlo,
Newfonndland end Labrador, Nova Scotis, BC and NB. Merit Contractors
Associations in Canade are part of what they call “the movement” that started in
the United States over 30 years ago, and is glso referred to 2% “open shop
associations,” An vpen shop is another way to describe a place of emplayment
where unions are not welcome (they descrdbe i as a Place where workers do not
have: to join or financially support a labour tnion as a condition of hiring or
continned empioyment). Open shop is big io the Right-to-Worlk enif-union 1.5,
States that prohibit trade vnions from making membership or payment of dues a
condition of employment, either before or after hive.
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Metit Contractors Association describes itself ag "y nen-profit organizating of
open shop or "union-free” contractors dedirated to serving the needs of employers

tasks in service to their Master, Jesus Christ, by the study of Scriptures and
prayer, by fostering understanding of ethical business activities, and by working
to promote g God pleasing business climate in society.” The acHvities of the
CCBF in support of the above Boal include: 1, encouraging business strugiure
that allows for responeible ChrisHan activitdes; 2, Promoting harmonions labour
relations and meaningiol work experiencos through appropriate
mansgement practices; 3. prometing Christian business ethies and standards;
4. participating in the development of public Policy and speaking out on matters
of public policy praposed by the government as i relates to the justice system or
biasiness enterprisus.

- Chiristian Stewardship Serviees {Cs8)

Chyighian Stewardship Services is described as 8 Canadian charity serving
Chistians with practical advice no stewardship lsmies since 1976, CS8 have
assisted thousands of penple with their retirement, estate & will Planning,
Personal finances and charitehle giving, Funding for CSS is Drovided by almost

d pariner} in romoting Biblical stewrmrdship through planned Eiving and
eduication,

Citdzens for Public Justice {CR.J)

CP.J, formerly the Commmittes for Justice and Liberty (CJL), was established by the
fonxders of CLAC and Eiven the task of appealing to the courts unl behalf of CT.AC
in Ontarie in its court battles to Eain recopnition #s e trade yunion, CLAC
Evintmally won its first certifination in Ontario in 1963 when the Ontario Superior
Cotxrt overruled a decisian of the OLRB, In his decision, Justice J L. McRuer

- stated thaii "Mearxists can have g vnion, why shouldn't the Christians,”
According to s wehsite, "Citizens for Public Justice (CPJ} promotes public Justice
In Canade by shaping leey public policy debates through research and analysis,
Publighing and public dizdogue. CRT encourages citizens, leaders in society angd

0
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governments to support policies and Practices, which reflect God's call for Jove,
Jjustice anid stewardship.”

Christian Colleges

the CRC, and also in complementng and supporting other church affiliated
organizations that were part of the church's "sphere sovereigniy” vision. .Some of
these colleges and vniversities in Canada are: Redeemer University Callege and
the Institute for Christian Studies {efifliated with the Free University
Amsterdam) in Ontario; Trinity Western University in BC and The King's
University College i Alberta. These nniversities are aceredited, degree granting
post-secondary instititions, recognized by the respective provineia] Eovernments
and are megmbers of the Council for Christian Colleges & Universities {ceen) and
of the Association of Universities and Colleges in Canada {AlICC), .

While CLAC is alipned to all of the 2hove institutlons, Redeemer TUniversity
College in Ancaster, Ontario, stands out as a fertile stafl recrniting ground

maintaining the ideologics] foeus and the theological purity of CLAC depands ina
large part on recraiting Hke-minded people who have a “solid Christan
worldview.” )
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Organizing Tactics of CLAC

'CLAC’s puiding principle in the realm of labour relations is anchored in building &
ceoperative and collaborative envirooment where workers and employers are seen
as part of the same team rather than being on opposite sides. CLAC rejects the
adversarial, confrontational #pproach that dominates in laboor relaHons and
prides itself on baving had only § strilces in its entire 55 ¥ear history,

CLAC also prides itself on bullding a wnion that is heused on sarvicing the
mernbers and spending their money wisely, not in support of social pauses, bt
rather striclly an bargeining related issues (although the Constiintion allows
CI-AC to collect a special levy for non-bargaining issues). Evidence suggests,
however, that onee CLAC is suteessfil in organizing a partcular workplace, theic
record of servicing is not all that good. It seems that servicing scHvities inorease
only when they are in open period, facing & taid or g decerification vote,

Contrary to the rhetore, CLAC has a reputation for being relnctant to pursne
grievances through arbitration and anly does so when confronted with the threat
. of Duty to Fair Representation. -

It would be an eror to believe that CLAC'S growth, especially over the past couple
of decares, Is entirely the result of voluntary recogoitions, uncontested organizing
drives or behind closed door deals between, CLAC and friendly emplayers. OLRH
figlares show that CLAC filed a sizable rarnber of Unfair Labour Pragtices [ULPs)
in organizing drives which testifies to the fuct that, for some etployers, even
CLAC is too'mnch of aunlon, The fact that CLAC s successtul in its straight-up
certification applications only shows that they have certain appeal which is '
resonating with some worera.

The CLAC appeal is based on:

. What they claim to be low dues: "shall not be less than two Smes the
howrly wage rate of the memher® (2006 constitation),

- Servicing: CLAC boasts s low member-to-representative rato —
money for members’ needs at the worltplace and net for soaial canses
or political parties,

] Nop-confrontationsl union: fosters coopersting and mirhial respect
with ernployers (rare sirikes),

] Group benefite and iraining oppertunities: CLAC oifers grouip benefit
plans for members and their dependents in case of accident or
illness. CELAC has alsn established training ceatres in Alberta,
British Columbia and Ontario. QLAC bpasts that they are the result
of a "tooperative Jabour relations” and are jointly fitnded.,
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L Employer purtnership and acceptance.
v Low level of union control of access to worle and pension funds in the
construetion industry,

CLAC' growth in the past couple of decades is directly related to e changing
poliical, legal and Iegislative snvironment aprpss Canada. That is why CLAC is
actve, directly and through its ressareh arrm, the Work Research Foundation
(WRF) in lobbying gavernments on jssues related to labour relations end work in

general. For example, the WRF and CLAC support and lobby for bacle-ta-worlc

legislation; oppose anti-scab legislation; oppose the Rend Formnla — which they
call “loreed unjonization”; promote ppen shop across Canada (which is another
term for tmion busting); and call for watering down of Employment Standards.

In a recent study for the Canadian Centre for Polioy Alternatives {CCPRa), titled
"Iegotiating Withont o Floor! Unionized Worler Exclusion from BC
Employment. Standards” [July 2007}, David Fairey with Simone MeCallim
inveatigated the changes to the BC Employment Standatds Act that was
contained in Bill 48 and became Iaw in 2002, Armong other things, the authors
comcluded that an fmportant cangequence of the 2002 dhanges wag to “allow
overly collaborative or “empluyer—accammodating” nnjons to negotiete agreements
with provisions below the minimum standards of the Aot,” Ag the largest of the
"alternative employer-accomrnoedating unione in BC,” CLACs collecHve
agreements were reviewed for this study,

The authovrs noted that "CLAC has frequently conceded to employers
collcotive agreements with provisions below the standards of the

Emiployment Standards Act, hoth hefore and after the 2002 changes,” The

end result of such legislative chanpes was lower wapges and sverall working

conditions, in addition to pexmiiting, what the study ealls “psendo unions®
to “'opt out” of hasic employee protections, Despite the thetorin, this type of
legislative chanpge to emplayrment standerds and other lebour Jaws seem to be in

line with CLAG's politice] agenda.

There s an intimate relationship between the laws Boverning labour relations and
the organising tactics wsed to gain members at the level of the worleplace. Itis
imiperative that we have a full picturs of CLACs organizing tactics {in new drives
as ‘well as in raid-proofing their members), Here are some of the CLAC tactics:

1. Volaniary Recognitions
It i& estimated that Voluntary Recognitions malke 1p between 25% to 40%

of all the CLAC collective agreements. ‘Their private nature and the fact
that there is no lege! responsibility to report these agreements when signed,
males it very difficult to get specific numbers. There is much evidence to
suggest that voluntary recognitions are granted to CLAC by employers who
are trylng to keep a legitimate union out. In some cases, a failed organizing
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campaign by a real union will be follgwed quiclkly by a suceessfizl CLAC
vertification. While these employers usually stay out of the way of CLagC,
there is some evidenes to suggest that in some other caseg they actively
encourage their employees to join CLAC. This is also the case when CLAC
is raiding or being raided by a legitimete union,

What is objectionable about Voluntery Recopnitions is the fact that they are
not the excepton, but the rule as far as CLAC is concerned. They are ofien
sigued, in exchange for sub-standard SpTeements on wages, benefts,
working conditions, emplayment standards, “Sexible” worle hours and
provisions gnaranteeing labour peace.

2. Long-term agreements with “lock in terms? )
A number of affiliates who successfully raided CLAC learned the hard way
that hernting members Fom CLAC was only helf the battle, In some
JurisdicHony (BC for example) the union that takes gver affer araid,
remains bound by the collective agreement that was in place at the time of
+ the raid. In the ease of CLAC this means that their inferior agreemernts
become those of the affilinted unjons and often for a Jong period of time,

3. Lffective inoculation
The history of CLAC i= one of fighting against the legitimate trade nnion
movement mich more than they fight for advancing the interests of their
members, They have and will continiie to be the target of raidy from real
umiens, and that made them develop a number of effective ways to fight off
these raids. CLAC's pnbklications {website, newsletfer, presu releases, ete,)
are fill of arbicles and stores explaining why they continue tp be subjected

" to the hostility of the “America-based, monapolistic trade unieng” who are

" being threatened by the increasing popularity and growth of CLAC,

CLAC is no longer content with Hghting defensive battles, The more they
grin new members {especially in BC and Alberts), the more sggressive they
become in raiding CLC affiliates across the country,

4. Enrly detection and severe penalties for breaking ranks
CLACE newsletter, The Guide, frequently featires ariicles ebout CLO
affiliates attemnpiing io raid CLAC, They borat and broadly publicize their
victories and gains in the face of Teids or when they are successfully raiding
other undons. Articles have also featured tips an early detecHon of raid
attempts and how tn deal with “disgruntled workers” who may be in favour
of supporting efforts to get rid of CLAC. If CLAC' claim that it has a 500:1
member-to-servicing staff ratio is real, it is not hard to see why they are
quite effective in detecting rafls, A low member to steff ratio ma]ceq it
easier to monitor problems within bargaining units, to make site vigits and
ta otherwise have their finger on the pulse of 2 warlplace — upt for the

~-13-
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Purpose of better representing and servicing workers, but rather to nonitor
their allegiance to CLAC.

The CLAC Constitution ftzelf malces it clear that members who ENgage in
acHons that harm CLAC may be suspended and Jor expelled, These actions
include: inftiating or Promoting secession from the union (to be non-unijon
or join anpther union); taldng memhbership for remsens of subverting or
undcrmh?ing the unjon; promoting, organizing or participating in any
unanthorized job action: providing membership Information or internal
docurnents to persons or organizations not authorzed to receive thern,
(8.04, a o &)

5. Early renewal of CAs and the use of' legal manoeuvres
CLAC relies heaviily on the practice of early renewal of aollective agreements
espeaially when faced with possible decertification. Other tactes used by
CLAC to keep legitimate unions put include: the transferring of members to
*dummy” bargaining units, aned i0 at least one case in the construnton
industry a contractor was aslked to shut down worlsite operations during
the open perind so that there would he 1o bargaining vnit members “at
work” o participate in a decertification or displacement., :

These legal manouevers have seen mixed regults — in some cases CLAC hag
gotten away with early closing or total avoidance of spen periods, in ather
cases Labour Boardy have remedially established open Deriods,

On October 17, 2007, the Alberta Coust of Appeal unenimously avertiirned
a Labour RelatHons Board (LEB) decision that allowerd Finning miernational
in 2008, to bust a, legitimate vinion, the Internativnal Association of
Magchinista (IAM) and install CLAC 1o itg place. The legal menoeuver naed
by the company {with the collusion of CLAC) was to establish a "new” entity
{DEM Re-manufacturing) for part of it operations thersby evading the
ooniract with the International Assoclation of Machinists in vislation of
"well established auccessorship principles,”

Dther CLAC tactics inclunde:

. Signing voluatary recugnition agreements with an employer before
ay employees have been hired,

o Conducting raHBcation votes before a wage schedule was negotiated
into the collective agreement.
Permiting manapement o partcipate in union mes Hags.
Enticing employees with interest free payday loan advances if they
sigued with CLAC when real unions were trying to organize them.

" Empowsering CLAC staif o "conclude, exectite or aedminister collectve
agresments o behalf of CLAC or an effiliated local® without having to
go bacl for a membership vote.

-14-
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Withdrawa)l of benefits

plan coverage as a paybaclc for loss of
certification.
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Freguently Asked Questions (FAQ) &

g e —

Is CEAC a real nnion? .

A number of Lahour Relations Boards across the couniry say they are.
Other LRB' do not recognize CLAC & legitimate vnion in the conatrunton
Induetry. However, we believe thal a 1rdon should be judged on what they
do, not whather or not they are officially
considered one.

It is important to remember that CLAC was founded in 1952, hat did not
get its 1™ certification watll 1963 because it was deemed to have a
ChristiEn-birs as far as iis prinelples and practices were coneermed,

It is estimated (hat between 25-40% of CLAC certifications are Voluntary
Rerognifons, where worlters have no say in who representa fhem since
these egrerments are struclk behind closed doors between employers and
CLAC reps,

Unions sheruld represent their members’ interests, and that in order to de
this, they have to be independent of employer influence. Dopes CLAC pass
the test? We'll leave that decision up to yom...

Do real onions oppase CLAC because it i 2 Christian unianp

Absolutely not] Real uninns inalude Christian unions, such as the Ontario
English Cathnolic Teachers Assodation (OECTA).

Our issue with CLAC is not that they are Christien, but rather that they
nepotiete anh-standard agreements thut are below industry standards
(wages, overtime pay, vacation, toliday pay, ete...) without the members
input or involvement.

On the political, legislative and legel azenas, they act in oppositon to the
interest of worlcers {witness their opposition to the anti-srab legialation).
CLAC’s approach hag a simplistic appesl to those who value so-called
‘harmony” in the workplace, In reality, sudh collaboration is a tool tg allow
the emplayer io inorease the rate of exploitation and eonirol by maximiging
the Hime and efforts of all workers, That's the real truth behind CLAC's
smiley-face version of the workplace, ’

Is CLAC afflliated to any religious organization?

Not officially or legally. CLAC mainisins very close tes {arms length) with
the Christian Reformed Church and reformed church inspived
organizations (schools, businesses, universities, thinlk tanles, eto).

The founders af CLAC were members of the Christian Reformed Church
and built CLAC as one of a number of societal organizatons that were part

-16-
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of the chureh’s overall rmiesion, )

] Acenrding to James Olthuis of the Festibute Tor Christian Studies, 1he Lord's
dedicated *band of CLAC’ers” have been busy “erecting signposats for the
Kingdom of God in the socio-economic arens,”

- The Christian Reformed Church in North America websife takes pride in
the creation of the Christian Lebour Assoclation (US) in 1931.

CLAL says that all "traditional unions” are the same - is this true?p

- Nothirng could be further from the futh, Every union in Canada has a
different approach based on who their members are, how employers trest
its warlters and the sector they work in. The job a nurse does is very
different from the job & rades person does, 8o obvinusly the unions they
have will be different,

‘CLAC says that unions are only npset with CLAC hepanse they're so

suecessful, How do you respond?

- There's o dowbt thet CLAC has been growing for the last 10 years or so,
What we're worried sbout is not that they are growing, but rather what is
behind the growth: it is beoause employers are oftert "choosing” them to
keep unions out and becanse workers often aren't glven. the choice abput
whether they want to join or when they want to leave CLAC. If worlers have
all the Information about CLAC and are given the opporfumity to decide if
CLAC ia in their best lnterests, we think thet fewer and fewer workers will

- «hoose CLAC,
sib
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What is the difference between CLAC and real unions?

Real Unions The Cliristian Labour Associabtion of

Open and transparent
orpanizing drives

Members vote to ratify thefr
collective agreernents

Lobby governments to
strengthen Iabour rights
{anti-seab, minimum wage,
employment standards, ete)

Real Unions are independent,
democratic and representative
organizations

Negotiate egreements with
higher provisions and
increased prokecons than
the law

18-

Canada [CTAC)

25% to 40% Vohmtary
Recognitions (behind cloged
door deals between emplayers
and CLAC staff)

Staff has authority ko
"conchide, exeoute, or
adoinister collective
agreements” withont having to
g0 back for & membership vote

Lobby governmenta against
anti-sceb legislation; supports
back to worle legislation;
promotes open shop and
opposes the Rend formmla

An unrepresentative,
employer-accommodating end
staff controlled orgzmization

Frequently nepgotiates
sub-standerd agreements
with provisions below the
minimyn standards of
the law (B, C. Employment
Btandards Act)
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A Guided Tour of the CLAC Constitution

{as amended at the Octoher 28, 2006 National Convention)

The CLAC Constitution stotes that the policies and arctions of the orgenization: are
based on “the Christan prinoiples of social justice and charitable relatinnship
arong peaple, As {aught in the Bible." These Christirn sorial principles are also
sald to be informed by “Christian socjal theught and agton, with an emphasis an
the dignity of the human person,”

The averall guiding principles of CLAC are found in Bupplement A (Principles) and
its practices in Supplement B (Fractices) of the Consttution, Here are some of
CLAC™ guiding prineiples: all human beinga are created equal; resources of the
world should be nused for the benest of all humenity and not only some
individuals; compensation of worle should, enable workers to meet their personal
on1d family needs; removal of Injustice shonld not be sought through class conflict
or revalution, but through acHons that respeck proper authority and demaocratic
principles; employers and employees have shaved intereats; workers should
orpganize to proteot their commen interest and to preserve and promote their legal
and God-given rights; collective bergaining is an important means through which
lebour and management describe their respective responsibilities: strive for o
balance hetween collective and individual interests; allow the voice of fhe minorty
1o be heerd; employers and warkers winst make every effort to settle
differences peacefully; a strike shonld not oceny before the workers have
ex]:ip.nsted reasonable alternative methods of removing the injustice.

CLAQ'a key practices include: promots cooperation between worlers and their
employers; negotiate CAs that gnarantes proper wages, benefity, and other just
woarking conditions; maintain Sundey as a. commeon day of rest; eocourage
mexnbers to study and consider the relatipnship between Chiistan socipl -
principles and current economio and soclal conditions; promote just economic
and goclal condifions that reflect tha union’s principles; exert infliuence on, all
levels of government fo promote and protect the interest of labaur; employ
megsares and practices that mimdmize the occurrence of unnecessary labonr
disputes; cooperate with lke-minded organization in Canads and internationally;
assist members i inding and keeping emplayment.

Stryuoture of CLAC

CLAC déscribes itsclf as a “natonal lebour organization, constituted of craft,
tracde, industrial, occupational, student and solidarity lucals.” (7.01) Each local is
considered A separate unlon in its own right {7.01} and a local may be formed i it

has at least five workers (or members in the case of solidarity or studeat locals),
(7.02 & 7.03)
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Membership

CLAC has two types of membership: direct menthers and local members, In
both cases 2 person can become a member upon pledglng to uphiold the CLAC

to faithiilly A0 his membership ohligatons. (6.01) Mentbership of CLAC {(Jocal
or direct) is considered terminated if one has “failed to pay the required
membership dues for a periad of six monihs.” {6.03) Other constitutional
mechanisms are in place so as to disconrage dissent and silence dissenters
within tbe organization. A mermber, for Instance, may be suspended and for
ezcpelled fors circulating or causing to he cireulated false or malicious information
guestioning the reputation, of g member, official, tnion representative of CLAC,
its effiliated Jocals or the 1inion itself] inltiating or promoting secession from the
union {to be don-union or join another union); taldng membership for reasons of
subverting or undermining the union; violating the collective agreement;
disfespecting the cliair or engaging m other disTuptive behavienur at meetings;
promoling, nrganizing or partivipating In any unauthorizead Jjob acHon; providing
membership infermation or internal documents to persong or orgartizatons not
authorized to receive them. (.04, a to h)

The NatHonal Convention

It shall meet hiennially and is responsible for CLAC!s overall acHvity. (10.01) “the
National Convention shell be consttuted of the delegatoa of the locals and the
members of the National Board and Staff Connefl ” {10,02) BUT while "every
mertber of the National Board and of Staff Council,..shall have ONE VOTE on all
matters coming before the Nationsl Convention {10.04), Locals with up to 1000
members shall heve 4 VOTES. (10.03) In reality, CLAC's naHonal canventions
are not only eontrolled, hut also dominated hy the staff who, based on the
Constitution, make up the majosity of those who are Eiven the constitutonal right
to attend with full privileges, unike the members,

Who can run for Wational Office?

Democracy is certainly in short supply as far as giving members the right to run
for office within CLAC, In fact, the Constitution is preoccupied with controlling
what members can and eannot do, For example, only members who arg in
"hermony with this constitntion” are eligible to seelk elected office. “Mo member is
eligible for nomination if he is engeged in the promotion, implementation,
furtharance or support of any other unioen or collective bargaining group with the
Purpose or inteat of snpplanting CLAC or an affliated Jocal as the bhargaining
agent.” (8,05) The Constitutlon also stpulates that Nominees for elanted office
of CLAC must demoustrate their agreemeant with the Constitution not only
to their fellow emyployees, but also i their relationship with the employer,

(8.05)
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The National Board {NBj

The NB of CLAC {s made up of no fewer than 10 members and “is responsible oy
the overall governance of the union.” {3.01) The NB is elected at the Nationg)

As far as taldng lepal stike acton the Constitution states that the NB is the sole
agent that can sanction such acton, The local bargaining unit must firgt secure
the support of its local board "prior to sesldng National Board approval,® (8.10)

Dues & Finances of CLAC

The monthly membership dues of 2 filli-time employee shall not be less than two
tirnes the hourly wage rate of the member. (6.07) Members who are nol working
under a CLAC or affiliated local collective agreement shall not pay less than $95

“&ll funds In the treasury of a Iocal shall pe remitted at Jeast monthly to the
national treasnrer,” (8.21) However, the Constitution does permit locals to
"levy a surcharge on the membership to fund activities” that fo not pertain
to collective bargaining, {8.22)

Farthermore, the Constitution permita a local board and the NB 1o levy "a
texriporary dues surcharge oo all dues-payers in, the local.,.or on dues-payers
across Canada in support of & Tockout or properly anthorized atrile,” The
amount shall not exceed 10 per cent of the dues-payeris monthly dues amount,
and it shall not apply for more than three consecutive months, without g N8
decision to renew it beyond that time. [9.10b}

Foux all of OLAC"s tall abont respecting the memhership and managing their
money wisely, there is no menHon, in the Constitution of having to go back
to the membership to approve special levies, CLAC dves not maintain a strile
fund, which is not strprising cnnsidaﬁng that they have only had 3 atriles in the
Past 5§ years.

The power of the CLAC Staff

Staff Counc! {8 made up of &l duly appointed CLAC Representatives, Staff
Cotanci) Executive (SCE) is comprised of the Executive Director and at least six
other Staff Conacil members, {11.01) The Txecutive Director shall serve as chair
of Staff Council 2nd Executive, (11.02) He is appointed by the NB and is the NB's

onlyr Jinl to operational achievement and conduct, {11.08)
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Btaff powers inclade:

a
)

ooo

OO0 0 0 pogp 0
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Hin)l
eIl

determine "anmnal budgets as well ag etafl memhbers’ tasks, salarjes, fringe
aenefits and conditions of worke” (11.04)

2pprove the hiring, discharge, classification and conditions of employment for
Support and administrative staff and supervise their work (1 1.04)

coordinate and approve legal action (1 1.04}

monitor organizatipnal periormance (1 1.04}

authorized to appoint one or miore CLAC Representatives to serve as officers of
& local, in case of vacancies {11.14)

ey enterinto an agreerent providing for the merger into, or tranafer pf
Jurisdiction to cLAC by any other organization with similar aimg {15.01)
responsible for aceepting membership applicationy {6.01)

eunthorized to suspend a mermhar {6.05)

may reduce membership dues for g part-time employee (5. 07)

fssues local certificating of affiliation & delineate the jurisdieton of each logal
{7.01}

call for or epprove g1l ha:géininglmit meetings (to he Properly consttrted)
{11.11)

conelnde, execute or administer colleckive agreements on behalf of CLAC oran
wifiliated loeal (11.11)

refer & grievance uoder g collective agreement 1o arbitration | 11.11)

Place a local under truzateeship if: local orlls for unauthorized strike; fails to

gy serve a8 ex-officio members and shall be eligible to serve as officers of a

local board (8.04)
act ag agents of the loeal in conducting day-to-day affairs Whic]?. mchide:

entering and administering a colleciive agreament (8.04)
may be delegated to assume the functons of a local freasurer (B.14)
mey present names to be considered for Possible nomination to the National

Board
authorized to suspend or remove n Stewrrd or a hargaining eommitiee member

{13.17)

jrll\l'l:ll-mE\ELAE\EmpU:d Inf P2l 24-DB.wag
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® Date/Tlme HIW-E-2010(TUE) )a: 4B 306 933 5635 P, 040
MOV B2 '18 15:34 FR LRN SASKATDON 3B5 933 5635 TO SLRE P, 4858
(Qorrslain- . LRB File Nos, 138-10 and 141-10
GLATID
LABOUR RELATIONS BOARD S ecaves B

%

Saskatchewan

~ Nov 02 201

Between:

Saskalchewan Regional Councll of Carpenters, Drywall, Miliwrights
and Alied Workers (The Unlted Brotherhood of Campenters and
Joiners of America, Lacal 1885 and United Brotherhood of Capenters
and Joiners of America, Millwrights Union, Looal 1021)

[ntemational Brotherhand of Electrical Workers, Loca! 529
- and -
Qonstmctlon Workers Unlon (CLAG), Local 151

RESPONDENT
-and -

Canonbie Contracting Lid.
EMPLOYER

Particulars provided by
Saskatchewan Regional Council of Carpenters, Drywali, Millwrights and
Allied Workers (The Unifed Brotherhood of Carpsntars and Jolners of
America, Local 1985 and United Brotherhood of Carpenters and Joinérs of
) America, Millwrights Union, Local 1021)
and
internitionzl Brotharhood of Electrical Workers, Local 529

A. General

1. These particulars are provided by Saskatchewan Reaional Gouncil of
Carpenters,” Drywall, Millwrights and Allied Workers (The Uniled Brotherhood of
Carpenters and Jolners of America, Local 1986 and United Srotherhgod of
Carpenters and Joiners of America, Miliwrights Union, Local 1021) and Intermational
Brotherheod of Electrical Workers, Local 529 (hereinafter the "Carpenter / Millwright”
and "IBEW").

2. The Carpenter / Miliwright and IBEW submit it Is neither reguired nor
Appropriate nor timely for particulars to be ordered at this time. The Carpenter /
Millwright and IBEW provide the enclosed on a without prejudice basis to this

P ositlan.
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Ry Date/Tine NOV-0R-2D10(TUE) 14) 46 A0k 933 535 R.lal
MOU B2 18 15:24 FR LRM SRSKATOON 3¥E 933 5635 TO SLRA F.4L/58
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3. The Carpenier / Millwright and IBEW have employed thelr best endeavours to
provide jurther particulars of their allegations in this matter. Howaver, mest of the
dealings batween CLAC and the employers it deals with, including the emplayer
within, are within the exclusive knowledge of it and the employers in question,
Further, these particulars are being provided prior to pleadings being closed or any
parties hawng an oppaortunity io receive production of documents,

4, In providing particulars, the Camenter / Millwright and [BEW have had
reference to astions of CLAC throughout Canada, especlally Western Canada
dealing with various employers, The Carpenter / Millwright and IBEW believe CLAC,
Local 151 has desait with the employer within In a fashion simiar to what appears to
be its normal practice, especially in the construetion Industry.

5. Reference to "GLAC" in these parileulars is reference fo the Christlan Labour
Assoclation of Canada and its locals, including Local 151. Canstruction Workers
Union (CLAC), Locat 151 Is referred to as "CLAC, Local 151",

G. At p"resen’c CLAC has five (5) applications for certification outstanding in
relation to employers’ activities In Saskatchewan, those imvolving the fallowing five
employers;  Tercon Industial Works Lid.,, Westwood Eleotric Lid., Pyramid
Corporatiori, Willbros Construction  Services (Canada) LP. and Canonbie
Contracling Limited. These applications have been brought recently and are still
belng investigated by the Carpenter / Millwright and IBEW. The Carpenter /
Miliwright and IBEW reserve the right to call evidence concemning such matters as
May become known as thelr investigations and the litigation within proceeds.

F.  The Campenter / Millwright and IBEW have endeavoured to make these
Rarticulars as accurate as possible. However, in most instances the appiicant Is left
ta best estimate the nature of dealings between GLAC and various employers, as
the Carpenter / Millwright and IBEW are not privy to these dealings.

B, Together with the application within, the Carpenter / Millwight and IBEW
have filed Eeplies in CLAC's certification epplications presently before the Board
Alieging, amangst other things, CLAG, Local 157 is not a trade union within the
Meaning of The Trade Union Act. Many of the allegations in support of this plea ars

L
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relevant to the assertion ihat CLAC, Looal 181 is @ company dominated

arganization.

8. The Campenter / Millwright and 1BEW provide the following pariculars in
support of these assertions.

(a)

(b)

(©

(d)

The Carpenter / Millwright and [BEW assert CLAC is In reality an
organizallon the primary purpose of which Is not to represent and
promote its members’ interests in dealing with employers or szcuring
improvements in terms and conditlons of employment, but s primary
purpase s to assist employers In avoiding representation of employees
by bona flde trade unions. CLAC appears to be active In a number of
different sectors, Ineluding the construction Industry,

The Carpenter / Millwright and IBEW assert CLAC has been

responsible for agreeing to collective bamaining agreemesnts with

" terms and conditions inferior to those available to ermnployees

represenied by bona fide unions in the construction sector. Ta the
best of the Carpenter 7 Millwright's and IBEW's knowledae, a number
of these agreements may not be subject to a meaningful ratification
prcicess by the membership. or were made without meaningiu! or any
Input fram the membershlp., The same may be taken to the
membership prior lo wage schedules being negotiated.

CLAC's constitution allows for staff members to be appointed without
election by the membership. These staff members are aliowed to vote
at meetings. It Is asserted the affairs of CLAC are determined by
appointed personnel and not by persons elected by the membership or
the membership Itself. By ihe GLAC constitution it appears only the
appainted representatives have the authority to represent a bargaining

. unit and to conolude, execute or administer collectlye bargaining

agreements,

From information available to them, the Carperter / Millwright and
IBEVY belizve that in CLAC's 55 year history, it has had approximately
anly five strites. Further, the CLAC constitution appears to provide

SCHEDULE “B”
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(e}

Y,

(g)

that members of a Local whe support a properly authorized strike may
be subject to a speclal temporary dues surcharge, not to exceed ten
(10%) percent of lhe members’ monthly dues amount,

The Carpenter / Millwright and IBEW further understand reprasentation
of members In the workplace is minimal. Further, they understand
although GLAC does prooess gievances on behalf of members from
time to time, it Is reluctant lo do so and does so only when confronted

with the possiblility of a complaint of fall to Tulil the duty of fair
representation.

The Carpenter / Millwrlght and IBEW have leamed of unlon meetings
where managemesnt or apparent mahagement has been allowed to
participate. The Carpenter / Millwright and IBEW have learned
specifically of meetings oetuming involving employees of employers
working in the Fort McMurray, Alberia area, where employees believed
to be outside of the collective bargaining unit participated in "union
meetings", The meelings the Carpenter / Millwright and IBEW are
aware of did not involve the employers presently subject lo certification
applications In Saskaichewan, However, the Carpenter / Millwright
and IBEW bslieve CLAC deals in the same fash‘icn or & very similar
fashion with most of the employers it reprasents. To the Carpenter /
Millwright's and IBEWS knowledge, two employets subjest to
cerfification applications, Westwood Electrle Ltd. and Canonbie
Contracling Limited, were active in the Fort McMurmay area and
belleved to be parfles to have the same or similer collective
agreements. These aclivitles to the Carpenter / Millwright's and
IBEW's knowledge ocourred from late 2007 into the year 2009 and
lltely continue io present,

Most bona fide buflding trade unions provide hiring halls with out-of-
work boards avallable for s members. Warkers join the unien and sre
dispatched from the hiring hall upon call from employers. Voluntary
racognitions agreements do occur.  However, employees who are

A.043
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@

(k)

members of bona fide bullding trade unions have input into same and a
meaningful ratification process Is employed.

Tao the Campenter / Millwright's and IBEW's knowledge, CLAC does not
vperate a hirng hall system. It negotiates collective agreements in the
construction sector often without employee Input. Employees are
generally left to deal directly with employers In finding wark, As part of
the Hiring process, employees are directed by the employer o join
CLAG, the Carpenter / Millwright and IBEW belleve as a sondition of
employment,

. The Carpenter / Millwright and IBEW assert the traditional building

tredes provide befter representation and agreements with superlor
terms and condlitions of employment to its members than those
avallahle fo mémbers of CLAC and many members of CLAC would
prefer fo belong 1o a bona fide trada union, but have Jolned CLAC as it
is the only way fo oblain work.

To the Carpenter / Millwright's and IBEW's knowledge, CLAC waorks
closely with a number of arti-upion or "open shop” employers'
organizations. To the applicant's knowledge, CLAC has been a
sponsor and/or a participant at a number of open shop conferences,
Including orie held in May 2007 in Viotorls, British Columbia and
anothar held in Apill 28 to 1 May 2010 In Kelowna, British Galumbia.
Further, it is befleved CLAC works closely with ihe Progressive
Contractors Association of Canada (hereinafter referred to as "PCAC").
To the Carmpenter / Millwright's and IBEW's kniowledge, #s members
include Canonble Cantracting Limited, Pyramid Electric, Westwood
Electric Ltd., Willbros Gonstruction Services (Ceneda) L.P., Tercon
Industrial Works Lid,

The Garpenter / Millwright and IBEW have informatlon concemning a
CLAC representative meeting with PCAC on the 1st of February 2008,
apparently to discuss collaboration with employers to assist emplayers
in avaiding certifications by the bona fide bullding tmades, The

RN S
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(m)

(m)

Carpenter / Millwright and IBEW do not know the exact location of this
meetlng, but believe it to be Edmonton or Calgary.

The Carperier / Mittwright and IBEW have Information as to what they
believe to be ap accurate excampt from the Executive Director's Report

of PCAC for the period ending Fetruary 29, 2008, The excerpt is as
Tollows;

"The Progressive Confractors Association of Canada
Board met on February 1, 2008. }i was g productive
meeting which Included two guests: Dave Ross from
Mclennan Ross and Co Vanderlaan from the
Christian Labour Association of Canada ...

. Glven the Importance of thls matter and the
Importance of mobllity of workers from the Building
Trades to CLAC, our Board is very interested in this
matter,

Our board also discussed some British Columbla
initiatives, Ve are In the process of organizing an
Open House sponsored with CLAGC out of British
Galumbia so that we can increase our presence In the
British Columbla market.”

The Progressive Contractors Assoclation of Canatla
(PCAG)

Executive Directors Report

Perlod Ending February 28, 2005

The Co Vanderiaan referred to as ther being from CLAC is now the
Executive Director of PCAC.

The Carpenter / Millwright and IBEW belleve GLAC has collaborated
with & number of employers in an effort to- prevent bona fide trade
unions from being able to organize the workplace by entering Into new
collective bargaining agreements in a manner that avoids open

p.otg

periods. An example of this can be seen in Firestone Energy Corp., _

2009 ALBRD No. 22 and the cases mentioned therein (it Is befieved
this decision Is presently subject o reconsideration and judicial
review). Further pariioculars as to dates, places, elcetera are sel forth
therain.
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(0} The Carpenter / Millwright and IBEW are presently aware of other
instances where CLAC has collabarated wiih employers to avoid apen
periods, those being:

Employer Date CLAC new contract
Save-On Foods & Drugs March 14, 2001
Exiendicare (Canads) Ine, Scottlsh August 18, 2001
Ledcor Fabrieators Ine. December 31, 2002
Ledcor Industrial December 31, 2002
Venta Care Cenire May 31, 2003
Extendicare Canada Inc, Somerset August 31, 2003
Chinaok Animation Productions Seplember 29, 2003
Monad Contractors Lid. October 2, 2003

* Trotter & Morton Buliding Technologies Ltd. May 31, 2004
HMJ Fabricators 11, December 16, 2004

(p)  The Carpenter / Millwright and IBEW are nat presenlly aware of the
locations of entering into the ahovenoted contracts; the same Is within
ihe knowladge of CLAGC.

{q)  Ancther reference to thls practice may be sgen In Husky OF
Operations v. Ledgor Industries Ltd. 2006 ABCA 122 {varied on appeal
2008 ABCA 122), where CLAC's practices are refetred to especially at
para. B9 through 72. There, it appears there the amplayer voluniarily
closed down .operaﬂuns to save CLAGC from being vulnerable o an
open period and possible representation applications by bona fide
unlons. (Further particulars as to e and place are set out In the
decision).

(N Another example of CLAC collaborating with an employer in an effort
to avoid representation by bona fide trade unions may be sesen in
Verlex Construcion Services Lid., [1999] Alta. L.R.B.R. 1 83, where
CLAC enfered a voluntary recognition agreement when it was not the
representativa of employees. Thase activitles appear to have ocourred
in late in 1897 =nd confinued into 1988, Further particulars are set
forth in the Alberta Labour Relations Board's decislon,

(s) A further example of CLAC attempting 1o avaold an open period with
another collzctive agreemeani can be seen In Uniled Brotherhood of



R« Date/Time

a3

SCHEDULE “B”

HOV-D2-201D(FUE} 14:45 3u 4933 5635

MOM B2 '10 15:26 FR LREM SASKRTION 385 933 5635 TO 5LRE M., 4750

(1)

{u)

V)

(w)

-8

Carpenters and Joiners of Amerza, Local 1325 v. J.V. Driver
Installailons Ltd, 2004 ABQB B16. These facts appear to have
oceunrad during or about the years 2000 and 2001, Further particulars
of locatlon and time are set out in the Judicial revlew decision above-
noted and the Labour Relations Board declslon given rising to same.

To the best of the Camenter / Millwright's and IBEW's knawledge,
CLAC has offices throughout Canada. The offlces most likely Tnvolved
in the ransactions germane to the matter presently before the Board
are {hose In Alberta, British Columbia and Saskatchewan. The
location of these offices to the Carpenter / Millwright's and IBEW's
knowledgs are as follows:

British Columbia: Fort St John, Kelowna, Tumbler Ridge and
Vancouver;

Alberta; Edmonton, Calgary and Fort MeMurray;

Saskatchewan; Saskatoon.

The location of the'empluyers' offices In question are most likely those
set forth In CLAC's applications filed with the Labour Relations Board,
those belng:

Tercon Industrial Works Litd., Kamioops, British Columbia

Westwood Electric Lid., Ledue, Alberta

Pyramid Corporation, Nisku, Alberta.

Willbras Construction Services (Canada) L,P., Sherwood Park, Alberta
Canonbie Contracting Limited, Sherwood Park, Alberta,

Further pariculars of ths exact location of these oifices are set forih in
CLAC's applications flled with the Labour Relations Board.

The Carpenter / Millwright and IBEW submit it is llkely communications
between CLAC and the employers in question occurred elther in
person or by telecormmunication {whether by electronle mail, facsimile
transmizslon or otherwise),

The Carpenter / Millwright and 1BEW allege further CLAC and more
specifically Local 151 and the employers in guestion have acted In
concert In relaticn io the matters above-noted, whether through the

poa7T
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Progressive Gontractors Assaoialion of Canada or other assoclatlons
or otharwise.

The above represents what the Garpenlar / Millwright and 1BEW
belleve to be the normal course of operations of CLAC and the
employers who chose CLAC to deal with. The Carpenter / Millwright
and 1BEW assert the same or simllar dealings uccurred with employers
presently subject to gertification applications in  Saskatchewan,
ncluding the employer within, Tha Carpenter / Mifiwright and IBEW
assert this conduct has been canfed on aver a number of years and

continues fo date.

There is nothing about the application at hand that leads the Carpenter
/ Millwright and IBEW to believe CLAG inciuding Local 159 and the
employars In question have deviated from the normal course of events
and lead the Carpenter / Millwright and IBEW to the concluslan that the
empluyér and/or the employer's agents have engaged in domination of
CLAC and more epecifically Looal 161 within contrary to The Trade
Union Act,

The Carpenter / Millwright and IBEW are not privy to nor do they have
direct knowledge of speoifics of the dealings between CLAC and the
employers -subject o cerffication applications in the province of
Sas_katchawan. Including the employer within, and therefore cannot
provide these partlculars, but it is asserted it is Hikely these matters
oceured shartly before the employers commeneced achve operations In
the province of Saskatchewan and shordly prior to the ceification
application being filed within, matters which occurred commaneing late
July 2010, Similarly, the Carpenter / Millwright and IBEW are not privy
to the places n which the Impugned activities ocourred, bit assert It is
likely the same occurred at the employer's sites in Saskaichewan
and/or the emplayer's offices In thelr home jurisdictions outside of
Saskatchewan, CLAC's offices In Saskatchewan and oulside of
Saskatchewan,

P.U4B
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(@@} The Garpenter / Millwright and IBEW believe CLAC has kely entered
into & voluntary recognition agreement with the employer within without
any meaningful Input from employses affected by it. The same was
likely concluded shortly befora the empioyer commenced activities in
the province of Saskatchewan and is likely an adapiation of a CLAG
agresment previously In place with this employer andfor others.

(bb} The Campenter / Millwright and IBEW assert upon the above, the
employer and/or Its agent, alone or in concert with other employers
have dominated or Interfered with the formation and administration of
CLAGC, including Local 151, Further, the employer has reosived and

- will continue to recelve benefit from CLAC by virtue of lower employee
costs due fo a number of factors, Including Inferior terms and
conditions of employment, CLAC on the other hand has recelved and
wlill continue to receive support and other benefits, both financial and
otherwise by obtaining membership dues, fess and assessments from
persons who would not ofherwise belong to CLAC but for the
arrangements between CLAC and its employers above-noted,

Dated at Saskatoon, Saskatchewan, this 2nd day of Navember, 2010.
Plaxtan & Company

Ber:

Solicitors for Saskalchewsn Regional
Councll of Garpentars, Drywall, Millwrights
and  Allled Workers (The  United
Brotherhood of Campenters and Jolners of
America, Logal 1985 and United
Brotherhood of Camenters and Joiners of
America, Millwrights Unlon, Local 1021)
and '
International Brotherhood of Electrical
Workers, Local 528

To:  The respondant,

p.0ag
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Canstruction Warkers Union {GLAC), Local 151
by its solicitors Blumet, Duckworth & Falmar, LLP

Ta:  The employer,
Canonbie Contracting Lid. by its solicitars
MeLannan Ross LLP
David J. Ross, Q.C.

This document was delivered by Plaxton & Company
Lawyer In Gharge of Fils; Drew S. Plaxion

Telephone: 306.653.1500
Fax: ~ 308.6684.8859



