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[7] Mr. Konecsni considered draftspersons to be primarily engaged in storage and retrieval of
infrastructure information. When he compared the architectural technologist’s duties to those of
other positions, he found them similar to duties performed by mechanical engineering technologists,

civil engineering technologists and electrical engineering technologists, all of which are ASPA

positions.

[8] Mr. Konecsni agreed that the draftspersons probably obtained skills on the job that helped

them as architectural technologists.

[91 Mr. Tennent, an architect, testified that demand for traditional drafting services was waning
at the University in approximately 1998 and would increase again in approximately 2003, when the
new projects would have to be entered into the CAD system. He testified that an architectural

technologist takes on a good deal of the project management and some design work.

[10] Mr. Tennent testified that the draftspersons were successful candidates for the architectural
technologist positions because of their familiarity with the CAD system. In addition, the

draftspersons had experience working with both engineers and architects.

[11]  Mr. Tennent indicated that the draftsperson positions were not all being replaced because the
Employer had limited resources, which it was allocating as best it could. Three draftsperson
positions, or positions much like a draftsperson, had been created subsequent to October 1999. The
first was actually a draftsperson II position. The second was a technician III position, which does
work similar to a draftsperson. The third was a technician III position, recently posted, which had a

site visit component to it, but was to deal with identifying asbestos in buildings at the University. All

three of these positions were CUPE positions.

[12] Mr. Ross testified that he received various job postings in June 1999, including the one for
an architectural technologist. He acknowledged that he reviewed the posting with other CUPE
officials and that CUPE decided to allow the position to fall into ASPA’s bargaining unit. He further
acknowledged that the job postings were accurate, in that he did not have a complaint that the
architectural technologists were now doing different types of work. Rather his concern was that

CUPE not lose any positions. In his view, this had occurred despite the Employer’s assurance to him
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that draftsperson positions would be backfilled if draftspersons were appointed to the new

architectural technologist positions.

Relevant Statutory Provisions

[13]  The relevant statutory provisions are as follows:

5 The board may make orders:

(m) subject to section 5.2, determining for the purposes of this
Act whether any person is or may become an employee;

24 A trade union representing the majority of employees in a unit of employees
may enter into an agreement with an employer to refer a dispute or disputes or a class
of disputes to the board and the board shall hear and determine any dispute referred to
it by either party pursuant to such agreement and the finding of the board shall be final
and conclusive and shall in regard to all matters within the legislative jurisdiction of
the Legislature of Saskatchewan be binding upon the parties and enforceable as an
order the board made in accordance with this Act.

Employer and ASPA Argument

[14] Both the Employer and ASPA argued that the evidence demonstrated that the positions were
properly ASPA positions and that CUPE’s complaint about the Employer’s assurances was irrelevant
to this hearing. The Employer further argued that the draftsperson positions were eventually
backfilled, though counsel acknowledged that the technician III position dealing with asbestos was

certainly not identical to a draftsperson position.

CUPE’s Argument

[15] CUPE argued that the architectural technologist position was properly a CUPE position, in

that the work for the position came from the draftsperson position.

Analysis

[16] The factors for the Board to consider in determining which bargaining unit the architectural
technologist position falls into are set out in the decision Canadian Union of Public Employees v.

University of Saskatchewan et al., [2000] Sask. L.R.B.R. 83, LRB File No. 218-98. The present
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Board looked at “whether the duties and responsibilities of the new position could be traced back to
either of the bargaining units” and “the similarities between the new position and ones currently
assigned to each bargaining unit” to determine the assignment of the disputed position. The evidence
before the Board confirmed that the nature and essence of the position’s duties are more like those of

architectural and engineering duties than of draftsperson duties.

[17] The evidence before the Board also confirmed that the duties of the architectural technologist
position were similar to those of electrical and mechanical technologists, both ASPA positions. The

Board is therefore of the opinion that the architectural technologist position is an ASPA bargaining

unit position.

[18]  CUPE agreed, after reviewing the architectural technologist job posting in 1999, that the
position was properly an ASPA position. CUPE’s July 8, 1999 memorandum to the Employer does
not say that CUPE’s agreement that the architectural technologist position go to ASPA is contingent

on a draftsperson position being backfilled.

[19] In any case, the parties have only asked this Board to determine into which bargaining unit

the architectural technologist position falls. We find that the position is an ASPA bargaining unit

position.
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ASSOCIATION OF HEALTH ORGANIZATIONS, Respondent

LRB File No. 057-02; December 4, 2002
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Remedy — Unfair labour practice — Collective bargaining — Board finds that
employer’s unilateral implementation of process to determine provincial
market supplements constitutes failure to bargain in good faith — Board directs
employer to bargain collectively with union with respect to implementation of
process.

Unfair labour practice application — Duty to bargain in good faith — Board
finds that employer’s unilateral implementation of process to determine
provincial market supplements constitutes failure to bargain in good faith —
Board finds employer in violation of s. 11(1)(c) of The Trade Union Act — Board
directs employer to negotiate with union with respect to implementation of
process.

Unfair labour practice application — Duty to bargain in good faith — Exclusive
bargaining authority — Board finds that unior’s role as exclusive bargaining
agent for its members undermined by employer soliciting proposals directly
from members — Board finds employer violated s. 11(1)(c) of The Trade Union
Act — Board directs employer to negotiate only with exclusive bargaining agent
with respect to implementation of market supplements process.

The Trade Union Act, ss. 2(b), 2(d), 3, 5(d), 5(e) and 11(1){c)

REASONS FOR DECISION

Facts

[1] Gwen Gray, Q.C., Chairperson: The Canadian Union of Public Employees (“CUPE”)
represents health services providers in several health districts and has entered into provincial collective
agreements with the Saskatchewan Association of Health Organizations (“SAHO”). SAHO is the
representative employers’ association for health sector employers designated pursuant to s. 12 of The
Health Labour Relations Reorganization (Commissioner) Regulations, R.R.S. c. H-0.03 Reg. 1 (the
“Dorsey Regulations”). The last provincial agreement was executed by the parties on October 24, 2001
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after a six day strike and a difficult ratification process. It has an effective period from April 1, 2001 to

March 31, 2004.

[2] On October 2, 2001, prior to the signing of the provincial agreement, CUPE Local 3967, the
union local for health service provider employees in the Regina Health District (“RHD”), entered into a
letter of understanding (“LOU”) with the RHD Board to provide market supplements to employees
within diagnostic services classifications. Each classification was granted a general wage increase of
3% as provided for in the terms of the agreement reached between SAHO and CUPE, an additional
adjustment in their pay grades, and an additional temporary market supplement of 4%. Around the
same time, a CUPE local representing employees in the East Central Health District negotiated market
supplements for its medical laboratory technologists and diagnostic imaging technologists. The locally

negotiated agreements purported to vary the terms of the provincially negotiated agreement.

[3] On September 28, 2001, prior to signing the LOU by Local 3967 and RHD, Mr. John Welden,
chief negotiator for CUPE at the CUPE-SAHO bargaining table, wrote to his counterpart at SAHO, Ms.
Laura Scott, to encourage SAHO to “sit down and talk to [CUPE] about a provincial process” for
addressing market supplements for positions affected by severe recruitment and retention issues. CUPE
was keenly aware from its members of the pressures that were building in the technology professions as
a result of recruitment and retention difficulties. According to CUPE, members reported being

stretched to their limits by the workload and overtime requirements created by the shortage of certain

technologists.

[4] Under previous collective agreements, local negotiations similar to the negotiations between
CUPE Local 3967 and the RHD took place under the auspices of the existing classification plan.
Employees could request reclassification of their positions by referring the request to a joint union-
management committee. If the parties did not reach agreement on the proper classification for a
position, the matter could be resolved through arbitration. This process was used to set new rates when
the duties of a classification changed. For instance, when the scope of practice increased for operating

room technicians, they successfully applied for a reclassification to the joint union-management

committee.

[5] However, there was some give and take in this process. Following the approval of increased

pay rates for the operating room technicians, licensed practical nurses (“LPN”) also applied for
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reclassification as they were similarly affected by the expansion of their scope of duties. Mr. Welden
testified that, at this time, the RHD indicated that it could not afford to pay an increased rate for the
LPN classification. In the end result, the parties reached an agreement to set the LPN rate at pay grade

12 retroactive to the date of the LPN application to the joint union-management committee.

[6] In the second last round of provincial bargaining, the parties agreed to suspend the operation of
the reclassification provisions as a result of their agreement to enter into a joint job evaluation process,
which entailed a system-wide review of health sector occupations. All of the health sector unions are
participating in the joint job evaluation process. Pending the implementation of the results of the joint
job evaluation process, the parties agreed that “[t]here shall be no new classifications created or
reclassifications accepted until such time as the Maintenance Program has been established by the Joint

Job Evaluation Committee.”

[7] In the history of bargaining between these parties then, the collective agreement permittedylocal
negotiation of pay rates in the context of reclassification reviews. However, when special wage rates
were agreed to in one health district, other health districts were pressured to follow suit in order to
prevent recruitment and retention problems in their districts. Although the Dorsey Regulations required
SAHO and CUPE to negotiate one provincial agreement, the wages paid to various occupations within
the health services provider group varied across the province causing competitive pressures among

those districts for the highly skilled occupations within this bargaining unit.

[8] Mr. Dave McKillop, vice-president of human resources for SAHO, testified that this issue came
to the boiling point in September 2001 when the East Central Health District offered market
supplements to the technologist classifications and the RHD followed with its offer of market
supplements for diagnostic imaging technologists. According to Mr. McKillop, this placed the
ratification of the CUPE agreement in jeopardy because of the pressures from other occupational

classifications, notably the medical laboratory technologists, for similar market supplements.

[9] After the LOU was signed with respect to the diagnostic imaging technologists in the RHD,
medical laboratory technologists in the same bargaining unit sought similar or better market supplement
increases. By this time, however, SAHO exerted its authority as the representative employers’
organization as designated under s. 12 of the Dorsey Regulations to preclude the RHD from negotiating

any further market supplements with CUPE.
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[10]  As aresult of the competitive pressures caused by the locally negotiated increases, other district
health boards pressured SAHO to come up with a provincial mechanism for determining market
supplements for occupations experiencing recruitment and retention issues, and to put an end to the

process of locally negotiated market supplements.

[11]  Mr. Welden testified that CUPE was not opposed to the notion of developing a provincial
process for negotiating market supplements for the hard to fill occupations. He encouraged SAHO to
discuss the matter with CUPE in late September, 2001, as noted above. The urgency of the matter was

reinforced in a letter to Ms. Scott from Mr. Welden on October 5, 2001, which reads in part as follows:

This situation is becoming critical. It is our wish to deal with this issue on a provincial
basis versus a crisis management basis, local by local. Therefore, I am attaching for
vour information, the Letter of Understanding that was signed in Regina and request
that immediately SAHO and CUPE sit down and provincially negotiate a
comprehensive package that will address the recruitment and retention issues faced in
all the technological classifications until such time as the joint job evaluation and
subsequent processes are completed.

[12]  The parties met on October 23, 2001 to discuss CUPE’s proposal. Mr. Welden now admits the
meetihg was a bit of a set up on his part. SAHO thought the meeting was to address the recruitment and
retention concerns for diagnostic imaging members across the province and it attended with the
manager of diagnostic imaging at the RHD and the director of human resources of the RHD. However,
CUPE arranged for representatives of all of the unions in the provider sector to attend. It was an
ambush of sorts and did not produce the results that CUPE wanted to see, that is, a joint union-

management process to address the on-going recruitment and retention problems.

[13] SAHO responded to CUPE’s proposal on October 24, 2001 by informing CUPE that all health
districts would implement the LOU rates of pay for diagnostic imaging technologists that had been
negotiated between the RHD and CUPE. On the issue of the medical laboratory technologists, SAHO
took the position that their rates would be dealt with under the terms of the joint job evaluation process

and under the terms of a provincial market supplement program that SAHO was in the process of

developing.

[14] SAHO’s response did not satisfy the laboratory technologists and they engaged in an illegal

work stoppage on October 25, 2001 to make their demands known. The work stoppage was resolved
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with a back-to-work agreement between CUPE and SAHO that did not address the underlying causes of

the work stoppage.

[15] Inthe meantime, SAHO began developing a provincial market supplement program. Mr.
McKillop explained that he met with all of the members of SAHO during the previous year and they
expressed to him their desire to have a provincial mechanism for setting market supplement rates. They

did not favour a continuation of the ad hoc, district based market supplements.

[16] Inlate October and November 2001, Mr. McKillop worked with the health care employers to
establish a framework for establishing a market supplement process. On December 11, 2001, Mr.
McKillop wrote to each health care union and advised them that all health districts had endorsed the
“provincial market supplement program.” Mr. McKillop also explained that a provincial market
supplement review committee (“MSP Committee”) would be established to undertake the
implementation of the program. The MSP Committee comprised members of management in various
health districts. SAHO did not propose any union participation on the MSP Committee. Mr. McKillop
noted that the MSP Committee would initially look at eight classifications, two of which fell within
CUPE’s bargaining structure (medical laboratory technologists and cytology technologists). He
attached the provincial market supplement program framework and the terms of reference for the MSP

Committee to his letter. In the framework document, the guiding principles were stated as follows:

Guiding Principles:

1 The Market Supplement Program is designed to address specific pay related
skill shortages by use of a temporary market supplement to attract and/or retain
gualified employees. This will only be done when it is required to improve the ability
of the employer to retain or recruit employees with the required skills to deliver
appropriate health services.

2. The Program will ensure that temporary salary adjustments respond to valid
labour market conditions to address recruitment/retention pressures.

3 The integrity of the Joint Job Evaluation Plan shall be maintained.

4, The integrity of the provincial collective bargaining system for negotiating
province-wide agreements for wages and working conditions shall also be maintained.
5. The Program shall be ongoing and separate and apart from collective
bargaining.

6. The Program shall be responsive and timely to address health service delivery.
7. Unless otherwise agreed to by SAHO and Saskatchewan Health, all

adjustments will be funded through existing funding allocations.
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[17]  The terms of reference document described the decision-making responsibilities of the MSP

Committee in part as follows:

The MSRC will analyze all market supplement review requests, taking into
consideration all the labour market review criteria as a whole, and render all
decisions with regard to the approval or denial of the payment of a temporary market
supplement and recommendations regarding appropriate supplement levels.

[18] Mr. McKillop explained that SAHO envisaged CUPE and other health care unions working
with district health boards to jointly provide information on various classifications to the MSP
Committee to enable it to make reasonable decisions on the need for market supplements. The program
also envisaged the unions bringing forward their own requests for review in situations where there was

disagreement at a local level between the health districts and the union over the need for market

supplements.

[19] Mr. McKillop said that SAHO anticipated that it would engage in negotiations with the
appropriate trade unions concerning the size of any market supplement that was approved by the MSP
Committee. However, no reference was made in the framework documents to such negotiations. The

framework document described the role of the health care unions as follows:

Unions will be encouraged to participate in the process by identifying classifications
that may be eligible for a market supplement and may jointly compile labour market
criteria data and submit such information with an employer. If a union and an
employer are not in agreement that a market supplement is necessary, the union may
compile labour market criteria and submit a request on its own.

[20]  On February 21, 2002, Mr. Welden wrote to Mr. McKillop expressing CUPE’s response to the

provincial market supplement program in the following terms:

In response to your letter of December 11, 2001, the Unions have reviewed the process
outlined in your proposed Provincial Market Supplement Program and find your
process to be totally unacceprable.

Your proposal was obviously prepared without giving any consideration to the most
important aspect of the Joint Provincial Market Supplement Committee proposal put
Jorward by the Unions in our meeting on October 23, 2001. Despite the fact that you
were clearly told by all of the Unions in attendance at that meeting, and again in a
letter from us dated October 25, 2001, that the Union are not about to agree to any
process to deal with base rates and supplement market adjustments which is not
developed jointly.
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Although you appear to recognize the importance of union participation in your letter,
you are not prepared to consider the Unions as an equal partner in your process. It is
not enough for you to say that the Districts and the Unions will be encouraged to
jointly present information to the Provincial Market Supplement Review Committee.
Rather the Unions have to be a part of whatever decision is made by the Committee.
We have seen the success of joint committees.

From the perspective of the Unions, any adjustments made to the negotiated salary
rates of any positions constituted collective bargaining and to say that this process will
function outside of collective bargaining is not appropriate.

Please indicate by March 4, 2002 if your organization is prepared to commit to the
Jjoint development of a market supplement program.

[21]  On March 8, 2002, SAHO provided CUPE with the MSP Committee’s report on cytology
technologist I and medical laboratory technologist I classifications, positions within its bargaining units.

The covering letter from Mr. McKillop stated, in part:

In recommending that a market supplement be provided to the Cytology Technologist 1
classification, it should be noted that the market supplement will be supplemental pay
added to an employee’s base salary. The employee’s pay grade and step will remain
the same. The determination regarding continuing or discontinuing the market
supplement will be made annually by the Provincial Market Supplement Committee.

Although the Provincial Market Supplement Review Committee is not recommending
that a market supplement be provided to the Medical Laboratory Technologist [
classification at this time, it will allow for additional information to be submitted by
each of the unions (CUPE, SEIU and SGEU) representing Medical Laboratory
Technologists 1. The additional submissions are invited as there may be a perception
that you were not provided an opportunity to furnish information to the committee.

Negotiation with respect to implementing a market supplement for the Cytology
Technologist 1 classification will be conducted between SAHO and each of the
bargaining agents. Please note that the negotiations of a market supplement rate for
Cytology Technologists will depend on the availability of resources and will be
prospective in nature.

[22]  The report of the MSP Committee did not contain any recommendation pertaining to the

amount of the market supplement that would be offered to cytology technologists.

[23] Following the issuing of the MSP Committee’s report, Mr. McKillop wrote CUPE seeking
submissions from CUPE on the needs of the medical laboratory technologists. In addition, SAHO

asked CUPE to enter into negotiations to establish market supplements for cytology technologists with
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CUPE. Mr. Welden acknowledged that CUPE locals may have participated in presenting information
to the MSP Committee through its participation in the joint union-management committee at the health
district level. Mr. Welden also attended one negotiating meeting between SAHO and Service
Employees’ International Union that dealt with the cytology technologist market supplement. The
meeting did not resolve the issue of the market supplement and it remained outstanding at the time of
this hearing. Otherwise, CUPE took the position that it would not participate in the market supplement

process unless SAHO would agree to work out the terms of the program with CUPE.

[24] Mr. McKillop explained in his evidence that SAHO took a unilateral approach to the
development of the MSP Committee and the framework document because the normal collective
bargaining process could not address the difficult retention and recruitment issues. He explained that
there are a number of different incentives that can be used to address recruitment and retention issues,
not all 6f which are matters that require collective bargaining. In addition, Mr. McKillop noted that the

three year structure of collective bargaining did not provide the necessary flexibility to deal with market

supplement issues.

Analysis

[25] In this application, we must decide if SAHO violated s. 11(1)(c) of the Act by unilaterally
implementing the provincial market supplement program. CUPE takes the position that SAHO has
implemented a term or condition of employment without bargaining collectively with it, while SAHO
argues that it requested and encouraged CUPE's input into the MSP committee on a number of
occasions and that CUPE’s actions in failing to agree to the bargaining dates for setting the cytology

market supplement rates has resulted in a delay in the “bargaining process.”

[26]  Section 5(c) of The Trade Union Act is the statutory source of the Employer’s obligation to
bargain collectively with a trade union when it is certified to represent employees in a bargaining unit.
In this case, the obligation rests with SAHO as it was appointed the representative employers’

organization (“REQ”) for health sector employers in s. 12 of the Dorsey Regulations.

[27] A provincial structure is also imposed on the collective bargaining through s. 13(1) of the

Dorsey Regulations, which stipulates as follows:
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13(1) Where a trade union represents health sector employees in more than one
appropriate unit prescribed by section 3 or 5, the representative employers’
association and the trade union shall negotiate one collective bargaining agreement
that applies to all those appropriate units.

(emphasis added)

[28] “Collective bargaining” is defined in the Act in s. 2(b) as:

2(b) “bargaining collectively” means negotiating in good faith with a view to the
conclusion of a collective bargaining agreement, or a renewal or revision of a
bargaining agreement, the embodiment in writing or writings of the terms of
agreement arrived at in negotiations or required to be inserted in a collective
bargaining agreement by this Act, the execution by or on behalf of the parties of such
agreement, and the negotiating from time to time for the settlement of disputes and
grievances of employees covered by the agreement or represented by a trade union
representing the majority of employees in an appropriate unit;

[29] A “collective bargaining agreement” is defined in s. 2(d) of the Act as follows:

2(d) “collective bargaining agreement” means an agreement in writing or
writings between an employer and a trade union setting forth the terms and
conditions of employment or containing provisions in regard to rates of pay, hours
of work or other working conditions of employees;

(emphasis added)

[30] Section 3 of the Act bestows a statutory role on the certified trade union by providing that:

3 ... [T]he trade union designated or selected for the purpose of bargaining
collectively by the majority of the employees in a unit appropriate for that purpose
shall be the exclusive representative of all employees in that unit for the purpose of
bargaining collectively.

(emphasis added)

[31] This Board and other labour relations boards and courts have interpreted the duty to bargain
in good faith as imposing two key obligations on an employer: (1) an obligation to recognize the

union as the exclusive representative of the employees in the bargaining unit for the purpose of

“bargaining collectively;” and (2) an obligation to make every reasonable effort to conclude a
collective agreement: see Energy and Chemical Workers Union, Local 649 v. Saskatchewan Power
Corporation, Winter Sask. Labour Rep. 64, LRB File No. 022-88; Devilbiss (Canada) Ltd., (1976), 2
C.L.R.B.R. 101; Royal Oak Mines Inc. v. Canada (Labour Relations Board) et al., [19961 1 S.CR.
360.
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[32] This case involves the first aspect of the duty — that is, the obligation to recognize the trade

union as the exclusive representative of the employees in the bargaining units concerned. In general

terms, once a certification order is issued, the employer must address the certified union with its
proposals and concerns related to the terms and conditions of employment of its employees. As the

Supreme Court stated in one of its earlier decisions on the Wagner model of collective bargaining

statutes:

... [Tlhere is no room left for private negotiation between employer and employee.
Certainly to the extent of the matters covered by the collective agreement, freedom of
contract between master and individual servant is abrogated. The collective
agreement tells the employer on what terms he must in the future conduct his master
and servant relations . . .

Syndicat Catholigue des Emploves de Magasins de Quebec, Inc. v. Compagnie
Pagquet Ltee. (1959), 18 D.L.R. (2d) 346 at 353-4 (S.C.C.)

[33] The exclusivity principle was reinforced by the Supreme Court’s later decision in McGavin

Toastmaster Ltd. v. Ainscough (1975), 54 D.L.R. (3d) 1 where the Court ruled at 6 as follows:

The reality is, and has been for many years now throughout Canada, that individual
relationships as between employer and employee have meaning only at the hiring stage
and even then there are qualifications which arise by reason of union security clauses
in collective agreements. The common law as it applies to individual employment
contracts is no longer relevant to employer-employee relations governed by a
collective agreement which, as the one involved here, deals with discharge,

termination of employment, severance pay and a host of other matters that have been
negotiated between union and company as the principal parties thereto.

[34] In Saskatchewan, these decisions have helped to shape the Board’s approach to cases
involving the role of the trade union in collective bargaining. For instance, in International
Woodworkers of America, Local 1-184 v. Moose Jaw Sash and Door (1963) Ltd., [1980] May Sask.
Labour Rep. 69, LRB File No. 312-79, the employer offered to pay employees who abandoned a
strike rates in excess of those contained in the collective agreement under negotiation. The Board

relied on the exclusivity principle at 70 to find the employer in violation of s. 11(1){c):

As stated previously, the employer, by telling each employee who gave evidence that
he would be paid a wage rate in excess of that called for under the collective
agreement and by in fact paying that pay rate is dealing with the employee when the
certification order of the Board makes the union the exclusive representative of the
employees with respect to wages and working conditions. This constitutes a refusal
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[35]

to bargain collectively with the union, an unfair labour practice under section
11(1)(c) of The Trade Union Act. The Board finds support for its decision in Regina
v. Davidson Rubber Co. Inc., 69 C.L.L.C. para. 14,190 and Le Syndicat Catholique
des Employes de Magasins de Quebec, Inc. v. La Compagnie Paquet Ltee., 59
C.L.L.C. para. 15409. In the latter case the Supreme Court held that freedom of
individual contract was abrogated when a union is certified and that there is no
room left for private negotiation between employer and employee.

Similarly, in Saskatchewan Insurance Office and Professional Employees’ Union, Local 397

v. Saskatchewan Government Insurance, [1987] Mar. Sask. Labour Rep. 48, LRB File No. 125-86,

where the employer entered into contracts with temporary employees to avoid the costs of the union

agreement, the Board applied the exclusivity principle to find the employer in breach of s. 11(1)(c).

The Board summarized the general law relating to the negotiation of individual contracts as follows:

[36]

It is well settled that a certification order abrogates an employer’s freedom to
negotiate individual contracts of employment with employees in the appropriate
bargaining unit described therein (see Le Syndicat Catholique des Employes de
Magasins de Quebec, Inc. v. La Compagnie Paquet Ltee., 59 C.L.L.C. para. 15,409). A
certified employer who bargains directly with individual employees with respect to the
terms and conditions of their employment commits an unfair labour practice under
section 11(1)(c) of The Trade Union Act (see, for example, Saskatchewan Liquor Board
et al., Sask. Labour Rep. August, 1984, Vol. 35, No. &, p. 40).

In the Saskatchewan Liquor Board decision, referred to in the Saskatchewan Government

Insurance case, supra, the Board found that negotiations between the employer and the employees,

without sanction from the union, constituted a failure to bargain in good faith. In that instance, the

Board explained the rationale for its decision in the following terms at 43-44:

The negotiations may have taken place on November 22, 1983 because those taking
part in them misconceived the fundamental nature of an employer’s duty to bargain
collectively with a trade union. So long as it remains certified to represent employees
in an appropriate unit, a trade union is their exclusive bargaining agent and it is not
open to some or all of the employees to bargain directly with the employer. Under The
Trade Union Act an employer makes his collective bargaining agreement with the
union, and not with the employees. . . .

To hold otherwise would be to permit effective decertification of the union without
reference to The Trade Union Act. Similarly, if a bare majority of employees in a
larger bargaining unit prefer to eliminate the union as their bargaining agent and to
negotiate directly with their employer, they are not free to do so without first applying
to the Board to decertify the union in accordance with s. 5(k) of the Act. To hold
otherwise would be to destroy the certified union’s basic right under section 3 of the
Act to be the exclusive representative for all employees in the unit, and to ignore the
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employer’s duty to deal with employees through the union rather than with the union
through the employees.

[37]  Similar rulings were made in Saskatoon City Police Association v. Saskatoon Board of Police
Commissioners, [1993] 4" Quarter, Sask. Labour Rep. 158, LRB File No. 240-93, where the employer
established an early retirement incentive program and offered it to eligible members without negotiating
the program with the association. The Board found at 167 that the unilateral implementation of the

incentive program constituted a violation of s. 11(1)(c) for the following reasons:

It is also relevant that in this case the parties have addressed the "pension plan and
related matters" in Article 16 of the collective agreement, suggesting that they wished
to include within the scope of terms and conditions considered in bargaining between
them the issue of the terms on which departure from the workforce through retirement
would occur. It is not clear from the wording of this provision what sanctions would
ensue upon a finding that it had been violated; its existence does, however, serve to
underline and to reinforce the obligation of the Employer to engage in bargaining
concerning terms and conditions related to these issues.

As the British Columbia Board pointed out in the Westar case, supra, the fact that the
offer made by the Employer might be attractive to the group of employees for whom it
is meant does not make it any the less a threat to the bargaining strength of the Union.
The offer by the Employer of a benefit which has not been obtained through the efforts
of the Union weakens the status of the Union as a representative of employees in a way
which may be equally as damaging as the infliction of a penalty which the Union is
powerless to prevent. This Board made this point in a decision in Energy and
Chemical Workers Union v. Saskatchewan Power Corporation, LRB File No. 022-88.

We accept that the Employer has important statutory responsibilities, and that the
difficulties of carrying out those duties at a time when the civic authorities to which the
Police Service is accountable has imposed financial constraints are serious. Witnesses
for the Employer gave evidence to show that, once they decided that an ERIP would be
a useful measure, they were under severe time constraints because the funds which
were earmarked for the program must be returned to the City of Saskatoon if they are
not expended before December 31, 1993; this evidence was credible, and we must

accept it.

These factors do not, however, create an exemption for the Employer from fulfilling
obligations, which are imposed by The Trade Union Act. Many employers experience
financial exigencies, and many might say that they would find it more efficient or more
satisfying to address those exigencies without subjecting them for their solution to the
complex process of collective bargaining. In our view, neither financial pressures nor
responsibilities to the public can be relied on to justify a departure from those rights
and obligations set out in The Trade Union Act.

Whether the ERIP would run into heavy weather in collective bargaining, or whether
the Union would be receptive, is a matter of speculation. It is possible that the
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Employer would be unable to convince the Union that the ERIP offers a unique
opportunity, that it would serve the interests of both parties, or that the funds would not
be available for any other purpose dearer to the heart of the Union. We feel,
nonetheless, that an employer is not entitled to resort to unilateral implementation of a
good idea at the cost of weakening the effectiveness of collective bargaining.

[38] Inthe Energy and Chemical Workers Union v. Saskatchewan Power Corporation, supra, relied
on in the Saskatoon Board of Police Commissioners case, supra, the employer offered employees a
bonus payment while the union and the employer were engaged in collective bargaining. The Board
found that the payment of the bonus constituted an unfair labour practice under s. 11(1)(c) and, relying
on the Ontario Labour Relations Board’s decision in Devilbiss (Canada) Ltd., supra, commented as
follows:

The Ontario Labour Relations Board described the duty to negotiate in good faith in
Devilbiss (Canada) Ltd. 1976, 2 CLRBR 101 at p. 114

Hence it is our belief that the duty . . . has at least two principle
functions. The duty reinforces the obligation of an employer to
recognize the bargaining agent and, beyond this somewhat primitive
though important purpose, it can be said that the duty is intended to
Joster rational, informed discussion thereby minimizing the potential
for unnecessary industrial conflict.

The Ontario Board went on to comment that tactics designed to undermine the status
of the union during negotiations do not satisfy the requirement of negotiating in good
faith and making every reasonable effort to reach a collective bargaining agreement.

The facts in Deyilbiss Canada Ltd. were strikingly similar to the present case. An
employer had unilaterally and substantially improved wages in the midst of
negotiations for a renewed collective bargaining agreement without consulting the
union. At p. 115-6 the board said:

When an employer, while negotiating with a trade union, implements
new conditions of employment that have not been first proposed to the
trade union, the inference logically arises that the tactic is designed to
undermine the status of the trade union amounting to a suggestion that
beneficial terms and conditions of employment do not require the
presence of the bargaining agent . . . Professor Cox . .. commented
on the problem in the following manner:

Unilateral action yields to much the same analysis. When taken
during negotiations or upon subjects on which the union wishes to
bargain it weakens the union by showing the employees that it is
useless to try to negotiate. If the employer unilaterally raises wages
or makes some other concession, his conduct effectively tells the
employees that without collective bargaining they can secure
advantages as great or possibly greater than those the union can
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secure. Unilateral changes made while the employees’ representative
is seeking to bargain also interfere with the normal course of
negotiations by weakening the union's bargaining position.
Consequently, proof that an employer changed wage rates or other
terms of employment in the midst of contract negotiations ordinarily
gives rise to the inference that he had no intention of coming to an
agreement, . . .

In this case, for over 13 months SPC resolutely refused to agree to any wage increase
and then, suddenly and without consultation, paid every employee $1000 (or a pro-
rated amount) for a job well done. By doing so SPC repudiated the union as exclusive
bargaining representative of all employees in the bargaining unit and at the same time
demonstrated in the clearest way that it had not been making every reasonable effort to
reach a collective bargaining agreement at the negotiating table. If there was bonus
money available to be paid directly to the employees, then there was bonus money
available to be placed on the bargaining table and it was SPC's duty to do so.

In the Board's opinion, SPC's conduct therefore amounted to a violation of the duty to
negotiate in good faith, and the board finds that it committed an unfair labour practice
within the meaning of section 11(1)(c) of The Trade Union Act.

[39] In a similar vein, the Board has found that an employer violates s. 11(1)(c) when it involves
union members in the formulation of its bargaining proposals. For instance, in Canadian Union of
Public Employees, Local 1594 v. Regina Public Library, [2001] Sask. L.R.B.R. 834, LRB File No. 096-
01, the employer asked a workplace committee to recommend the creation of a new casual category of
staff to resolve a call-in problem. The committee comprised out-of-scope and in-scope employees. At

840, the Board held:

In our view, the Employer violated s. 11(1)(c) by seeking the approval of the public
service group membership for a bargaining proposal. The process undermined the
role of the Union as the exclusive representative of the employees by getting part of the
Union’s membership to sign onto a collective bargaining proposal that was
inconsistent with the Union’s overall bargaining strategy and position.

[40] In the present case, SAHO created the MSP Committee process for the purpose of arriving at
rates of pay for certain classifications of employees that were different than the rates of pay
established for those classifications in the recently negotiated collective agreement. In doing so, it
encouraged CUPE locals and members to join with their employers in providing information to the
MSP Committee for the purpose of encouraging SAHO to offer market supplement payments to
various occupations. SAHO suggested, as well, that CUPE could initiate requests for market
supplement reviews before the MSP Committee. Although the wording of the framework documents

suggested that the MSP Committee would recommend wage supplements, in fact, the reports did not
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recommend any specific dollar amounts. Rather, the MSP Committee referred the wage setting

aspect of the task to SAHO and CUPE to settle through mid-term collective bargaining.

[41] It may be possible to characterize the provincial market supplement program as a device
developed by SAHO to determine, among its employer-members, which classifications would benefit
from negotiated market supplements. In this sense, the market supplement program could be
compared to the normal information gathering process that, no doubt, takes place among employer-
members of SAHO before SAHO enters into negotiations for the renewal of its collective

agreements.

[42] However, SAHO also envisaged the MSP process as requiring the participation of union
locals and their members, working with local district boards, to formulate the information packages
that may persuade the MSP Committee to recommend market supplements for the occupations in

question.

[43] If we operate on the theory or understanding that the MSP Committee was only a mechanism
for formulating employer proposals for mid-term bargaining, then SAHO violated s. 11(1)(c) of the
Act by encouraging union members to participate in the formulation of these proposals. This follows
from the Board’s decision in the Regina Public Library case, supra, where the Board found that
similar conduct violated s. 11(1){c) because it undermined the union’s role as the exclusive

bargaining agent.

[44] Employer-initiated consultations with union locals or members cause difficulties in the
formal bargaining relationship because employers may be viewed as encouraging employees to
support bargaining positions that may be contradictory to the goals of the union. Employees who are
in a minority position in the union may seek strategic alliances with the employer through such
consultations in order to pressure the union into accepting their bargaining goals. Overall, the union,
which has a responsibility to all of its members, is placed in a situation where it may be required to
disavow the results of the consultation process and face an employer in bargaining who, as a result of
its consultation process, believes that it understands the needs of the union members better than the
union. In the end result, the union’s role as the exclusive representative of the employees is
weakened and its ability to represent its members compromised by the employers’ actions of seeking

member or local input into the formulation of the employers’ bargaining proposals. In the present
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case, CUPE may find it difficult or impossible to take a bargaining position with SAHO that
disavows the results of the MSP Committee particularly where the process is offering wage increases

to segments of its membership.

[45]  On the other hand, the Board does not think that the MSP process would violate s. 11(1)(c) if
SAHO used the process solely for the purpose of generating a consensus among its members as to the
mid-term bargaining proposals the members want to pursue with respect to market supplements.
SAHO would then be in a position to approach CUPE with respect to its desire to negotiate market
supplements for the occupations in question. CUPE could then decide if it wished to engage in such
mid-term bargaining, and if so, on what terms or conditions. The development of bargaining
proposals on this issue would be confined internally to both organizations — SAHO, for the
employers, and CUPE, for the union members. The parties may end up agreeing to the process
established by SAHO or to a modified process, but, in either event, it would be a negotiated, as

opposed to unilaterally imposed, process.

[46] In this case, however, we find that the provincial market supplement process was not solely a
mechanism for determining a mid-term bargaining position. Rather, SAHO intended the process to
result in amendments to the wage schedule in the collective agreement. Although the MSP
Committee did not recommend specific wage supplements, it identified which occupations were

considered deserving of market supplements.

[47] The MSP Committee recommendations set up positive and negative expectations among
CUPE’s members. Some would expect that they would receive market supplements as a result of the
reports issued by the MSP committee, while others would be disappointed by being excluded from
the recommendations. CUPE was left in a position of having to explain to those members who stood
to gain from the process why the union was unwilling to engage in the employer-driven process.
CUPE would also be left trying to push forward the claims of other occupational groups who were

excluded from consideration by the MSP committee without any agreement or process in place for

dealing with such requests.

[48]  The cases cited above make clear that wages cannot be altered without agreement and

consent of the union even if the alterations result in pay increases for union members.
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[49] Was the unilateral implementation of the MSP cured by SAHO’s offer to CUPE to sit down
to negotiate market supplements for those classifications deemed deserving of such increases by the
provincial market supplement committee? SAHO did not obtain CUPE’s agreement before it
embarked on the MSP process. As stated in the Saskatoon Board of Police Commissioners case,
supra, no matter how difficult the negotiations, the employers’ representative and the union have an
obligation to engage in constructive negotiations of such matters and they must do so in the context
and in accordance with the principles of the Act, particularly s. 11(1)(c). We find in this instance that
SAHO failed to meet these requirements by acting unilaterally in establishing the provincial market

supplement process and committee.

[50] For these reasons, the Board finds that SAHO failed to bargain in good faith with CUPE by
unilaterally implementing the provincial market supplement program without negotiating the same
with CUPE; by asking and encouraging CUPE locals and members to participate in providing
information and proposals to the provincial market supplement committee; and by issuing the report
of the provincial market supplement committee recommending wage supplements for certain

occupations in CUPE’s bargaining units without negotiating with CUPE.

[51] An Order will issue finding SAHO in violation of s. 11(1)(c) by unilaterally establishing the
provincial market supplement program and committee and directing SAHO to negotiate with CUPE

with respect to the establishment of a provincial market supplement program.
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Reconsideration — Criteria ~ Board reviews criteria for granting

reconsideration application — Board grants reconsideration application on
grounds that Board’s misstatement of evidence in original hearing constituted
breach of natural justice.

Reconsideration — Natural justice — Board grants reconsideration application
on grounds that Board’s misstatement of evidence in original hearing
constituted breach of natural justice.

Reconsideration — Policy — Board confirms original decision on basis that it did
not constitute significant policy shift regarding Board’s view of support card
evidence.

REASONS FOR DECISION
Reconsideration Hearing

Background

[1] Gwen Gray, Q.C., Chairperson: The Applicant, Saskatchewan Joint Board, Retail,
Wholesale and Department Store Union (“RWDSU?”), applied for reconsideration of the Board’s
November 25, 2002 decision on a certification application brought by RWDSU for a bargaining unit
of employees at Casino Moose Jaw. In the decision, the Board exercised its discretion, pursuant to s.
6(1) of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”), to direct that a vote be conducted
among employees at Casino Moose Jaw to determine which trade union represents a majority of the
employees. Both RWDSU and the intervening union, Public Service Alliance of Canada (“PSAC”),
applied for certification. RWDSU filed its application with majority support cards on September 27,
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2002 and PSAC filed its intervention with support cards in excess of 25% on October 1, 2002 and

requested that a vote be conducted.

[2] At the hearing of the reconsideration application on December 6, 2002, the Saskatchewan
Federation of Labour (“SFL”) and the Canadian Labour Congress — Prairie Region (“CLC”) applied
to intervene in the application on the grounds that significant policy issues relating to the card
support method of determining majority support were at issue and that the Board’s November 25,
2002 decision represented a major policy shift. The SFL, supported by the CLC Prairie Region,

asked to make representations relating to the legal issues in the matter.

[3] The Board determined that it would hear from the SFL and CLC on the legal issues only,
although the Board noted that the protagonists in this dispute are both affiliates of the SFL and CLC
and, in that sense, neither the SFL or the CLC could argue that they were making representations on
behalf of all of their affiliates. Both intervenors advised the Board that they would be taking the

same position on this issue no matter which affiliate was affected by the Board’s earlier decision.

Grounds for Reconsideration

(4] RWDSU argued that the Board should reconsider its November 25, 2002 decision on the
grounds of a failure of natural justice in the earlier hearing. In particular, it argued that the Board
made an incorrect statement at the hearing concerning RWDSU’s support evidence. The
misstatement took RWDSU by surprise as it understood that it had filed support evidence from a

majority of the employees in the bargaining unit.

[5] At the hearing, the Board Chairperson indicated if support cards that had been signed by
employees in support of both RWDSU and PSAC were excluded from the calculation of support,
RWDSU’s support would fall below the 50% mark. This calculation was based on certain
assumptions made with respect to revocation cards filed by PSAC which assumptions the Board
rejected in its November 25, 2002 decision, reported at [2002] Sask. L.R.B.R. 601, LRB File No.
187-02. At paragraph 22 of that decision, the Board, after having considered the evidence, concluded

as follows:

... Several employees indicated support for both unions. At the hearing, we
incorrectly advised the parties that the overlapping support reduced RWDSU’s support
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to below 50%. This calculation was based on incorrect assumptions about the
revocation evidence filed by PSAC and we regret leaving the impression with RWDSU
that its support fell below the 50% mark if the double membership cards were not

counted.

[6] At the reconsideration hearing, RWDSU argued that this misstatement at the original hearing
changed the focus of its arguments and made it difficult to know the case against it. It argued that the
misstatement amounted to a breach of natural justice and rendered the former hearing a nullity. As

such, it asked that the application be reconsidered by this panel as though this were a new hearing.

[7] RWDSU also argued that the policy decision made by the Board in its November 25, 2002
decision was a significant departure from the support card system of determining majority support

and ought to be reconsidered on that ground as well.

[8] PSAC argued that no reconsideration of the November 25, 2002 Reasons was necessary as
the misstatement of facts by the Board at the hearing was corrected in the Reasons in favour of

RWDSU. It argued that RWDSU was not prejudiced by the misstatement and the matter was fully

argued in the original hearing.

9] PSAC also argued that the Board’s November 25, 2002 Reasons did not represent a major
change in Board policy pertaining to support card evidence. Rather, it argued that the Board was

following its earlier decisions.

Board’s Decision on the Reconsideration Application

[10] The Board has adopted six general criteria for determining when it will entertain an
application for reconsideration. These criteria were adopted from the British Columbia Industrial

Relations Council’s decision in Overwaitea Foods v. United Food and Commercial Workers, No.

C86/90 and include:

1. If there was no hearing in the first instance and a party subsequently finds
that the decision turns on a finding of fact which is in controversy and on which the
party wishes to adduce evidence; or

2. if a hearing was held, but certain crucial evidence was not adduced for good
and sufficient reasons; or
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3. if the order made by the Board in the first instance has operated in an
unanticipated way, that is, has had an unintended effect on its particular
application; or

4. if the original decision turned on a conclusion of law or general policy
under the Code which law or policy was not properly interpreted by the original
panel; or

5. if the original decision is tainted by a breach of natural justice; or

6. if the original decision is precedential and amounts to a significant policy
adjudication which the Council may wish to refine, expand upon, or otherwise
change.

See Remai Investment Corporation, operating as Imperial 400 Motel v. Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union et al., [1993] 3" Quarter Sask. Labour Rep. 103,
LRB File No. 132-93.

[11]  Inthis case, RWDSU relies primarily on criterion 5 above, as well as 6 and 2.

[12] As we expressed in the November 25, 2002 Reasons for Decision, the Board regrets that it
incorrectly summarized the support evidence at the original hearing. In this sense, we agree with
counsel for RWDSU that the focus of the hearing changed for RWDSU, from one where it thought it
had filed evidence of majority support to one where there was a possibility that its support was less
than 50%. We agree that this misstatement of the evidence was serious and amounts to a breach of
natural justice in the sense that RWDSU was not permitted to argue the initial case based on a fair
understanding of the evidence. The Board ought to have posed its questions in a hypothetical sense
to flesh out the issues that required determination, such as how to treat the revocation cards filed by
PSAC and the overlapping support cards. Unfortunately, the Chairperson left the impression that the

support card issues had been determined in a manner that reduced RWDSU’s support below 50%.

[13] Although the error was corrected in the Reasons, we do accept that the original hearing
proceeded on an assumption that was unfair to RWDSU. A reconsideration of the application is

therefore granted in the overall interests of fairness.
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Arguments on the Merits of the Application

Arguments of RWDSU

[14] RWDSU argued that it was entitled to rest on the materials filed by it in its application,
including its support card evidence. It argued that the application should be treated as an uncontested
application as: (1) the bargaining unit description is agreed to by all parties; (2) the statement of
employment has been agreed to by all parties; (3) RWDSU has filed evidence of majority support
through its support card evidence; and (4) PSAC has not challenged the legitimacy of RWDSU’s
support card evidence. RWDSU argued that in these circumstances, where it has complied with the
Regulations and Board Practice Directives in filing its application for certification, the Board should

issue a certification order without a hearing.

[15] RWDSU argued that the focus of the Act is on the garnering of majority support through the
support card system. It noted that Form 1 of the Regulations asks the applicant union “Do you want
a vote if you do not have a majority of cards signed?” RWDSU argued that the corollary is that no

vote is required when evidence of majority card support is filed.

[16] RWDSU pointed out that s. 3 of the Act should guide the Board’s interpretation of its

discretion under s. 6(1) to order a vote. Section 3 states:

3 Employees have the right to organize in and to form, join or assist
trade unions and to bargain collectively through a trade union of their own
choosing; and the trade union designated or selected for the purpose of
bargaining collectively by the majority of employees in a unit appropriate
Jor that purpose shall be the exclusive representative of all employees in that
unit for the purpose of bargaining collectively.

(emphasis added)

[17] Counsel for RWDSU argued that “designated” refers to a Board Order made pursuant to s.
5(b) of the Act, while the word “selected” refers to the support card evidence obtained by the
applicant in the course of filing its application. Counsel for RWDSU noted that various provisions of
the Act give status to a union when it has signed up a majority of the employees in a bargaining unit
and before it has been designated by the Board as the exclusive representative of employees in the
bargaining unit: see ss. 11(1)(e) and 11(2)(a). Some sections of the Act refer only to the union that

represents a majority of employees and do not use the words “designated or selected.”
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[18] RWDSU argued that, in this sense, a union is “selected” to be the exclusive representative of
employees in a bargaining unit when it has obtained majority card support. Once the union has been
“selected” and has filed its application for certification in order to be designated the exclusive
bargaining representative by Board order, the union’s status as representing a majority of the

employees in the bargaining unit cannot be challenged.

[19] RWDSU argued that the legislative purpose that can be deduced from these provisions is that
the support card system is the primary method of determining majority support under s. 5(b) which
simply requires the Board to determine “what trade union, if any, represents a majority of employees
in an appropriate bargaining unit . . .”. Counsel also referred the Board to ss. 10.1 and 10.2 as
supporting the use of support card evidence as the primary method of making the s. 5(b)

determination of majority support.

[20]  On this analysis, then, RWDSU argued that once it filed evidence of majority support, the
Board is obligated to issue a certification order as the evidence establishes the choice of the

employees in question.

[21] Inrelation to Regulation 17, which permits a second union to intervene in an application for
certification when it claims to represent employees in the proposed bargaining unit, RWDSU argued
that the purpose of Regulation 17 is to establish a method for the intervening union to challenge the
support evidence filed by the first union, that is, to challenge whether the first union has legitimate
majority support, for instance, by challenging the appropriateness of the proposed bargaining unit, by
challenging the manner in which the first trade union obtained its support evidence, or by claiming to

represent a majority of employees in the proposed unit itself.

[22] RWDSU argued that the majority card system is the most efficient and accurate method of
determining majority support. The majority established under the support card sign up is 50% plus
one among all of the employees in the bargaining unit. This is contrasted with the support required
on a vote, which is set in s. 8 of the Act as 50% plus one with a quorum of 50% plus one of the

eligible voters.

[23] RWDSU put forward the view that s. 6(1) of the Act, which gives the Board discretion to

order a vote on a certification application, is only available to the Board when there are legitimate
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reasons for rejecting the support card evidence filed by the applicant union. This would include
allegations of improper card sign-up such as occurred in Saskatchewan Government Employees’
Union v. Saskatchewan Institute of Applied Science and Technology Faculty Association and the
Saskatchewan Institute of Applied Science and Technology, [1988] May Sask. Labour Rep. 42, LRB
File No. 001-88 and 002-88, where the applicant trade union filed cards that did not describe or name
the employer, leaving the Board with some doubt as to how the cards had been obtained. In this
sense, RWDSU takes the position that s. 6(1) discretion is fettered by s. 3 of the Act and the

legislation’s preference for support card system of determining majority support.

Arguments of PSAC

[24] PSAC argued that the Board’s practice in this factual situation is clear. When two unions are
competing for certification and both file card support in excess of 25%, the Board will exercise its
discretion under s. 6(1) to order a vote. Counsel argued that this is not an attack on the support card
system of determining majority support, but is a recognized exception to the general rule that

majority support will be determined by the support card evidence filed with an application for

certification.

[25] PSAC directed the Board to the following cases:

) Oil, Chemical & Atomic Workers International Union v. Potash Corporation
of Saskatchewan Mining Limited, Rocanville Division and United Steelworkers of
America, [unreported] LRB File No. 138-78. In that case, the pre-1983 provision
required that the Board direct a vote to be taken in a bargaining unit when a trade
union filed support card evidence in excess of 25%. In a competing certification
environment, this requirement ensured that a vote would be conducted in a situation
such as the one facing the Board presently, i.e. where one union filed card support
evidence in excess of 50% and the second intervening union filed card support
evidence in excess of 25% but less than 50%. The Board held that although the
Applicant has filed proof of support of a majority of the employees, it felt that it
must direct a vote because of the provisions of Section 6(3) . . . which the Board
considers to be mandatory because of the use of the words “the board, . . . shall
direct a vote to be taken by secret ballot of all employees eligible to vote;”

2) Construction Workers Association Local 151 v. Salem Industries Canada
Limited and Construction and General Workers Union, Local 180, [1986] June Sask.
Labour Rep. 69, LRB File Nos. 033-86 & 044-86. This case arose under the
amended 1983 Act which removed the mandatory vote upon the filing of 25%
support evidence. In this case, the Board rejected the application of the intervening
union because: (1) its evidence of support consisted of statutory declarations of
union membership, which did not comply with the Board’s rules on the form of
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support required, and (2) the support cards filed were garnered after the filing of the
first application for certification;

3 Saskatchewan Institute of Applied Science and Technology, supra, in which
the Board applied s. 6(1) and ordered a vote between two competing unions where
one union filed support card evidence in excess of 50% and the intervening union
filed support card evidence in excess of 25%;

4) International Union of Operating Engineers, Local 870 v. Penn-Co
Construction Ltd. and Construction Workers Association, Local 151, [1990] Summer
Sask. Labour Rep. 39, LRB File No. 187-89, in which the Board ordered a vote
under s. 6(1) where the applicant trade union filed less than 50% support and the
intervening union filed evidence of majority support. The Board concluded that
“contrasted against that, however, is the Board’s equally consistently position, that,
given its discretion in Section 6(1), it will order a vote in these circumstances unless
one union can show overwhelming proof of support;”

(5) Energy and Chemical Workers’ Union v. Remai Investment Corporation and
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union, [1992]
P Quarter Sask. Labour Rep. 97, LRB File Nos. 027-92 & 028-92, in which the
Board indicated that it would direct a vote be conducted between two competing
unions in the following circumstances:

(a) where the union establishes that its ability to organize the
employees was frustrated or prevented by the employer; or

(b) if the intervening union has the support of at least 25% of
the employees in the proposed bargaining unit and its support was
garnered prior to the date on which the first union applied for
certification.

The Board commented that “even then the decision to direct a vote is discretionary
and the Board has indicated that it may not order a vote between two unions if one of
the unions has overwhelming support compared to the other union.” In this instance,
the Board refused on both grounds to order a vote;

6) Health Sciences Association of Saskatchewan v. Regina District Health
Board, [1995] 31 Quarter Sask. Labour Rep. 37, LRB File Nos. 025-95 & 118-95, in
which the Board articulated the view that there is an exception to the general rule
that a union’s application for certification will be considered without reference to
subsequent applications when the subsequent application is supported by support
card evidence garnered prior to the filing of the first application. The Board found
that Regulation 17 supported its finding;

0 Public Service Alliance of Canada v. Casino Regina-Saskatchewan Gaming
Corporation and Canadian Union of Public Employees, [1996] Sask. L.R.B.R. 454,
LRB File No. 068-96, in which the Board refused to order a vote when the
intervening union filed evidence of support of less than 25% of the employees in the
proposed bargaining unit. The Board in this instance did not institutionalize the 25%
figure but remarked that “this figure makes as much sense as any.”
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[26] PSAC argued that in Saskatchewan, there are two methods for applying for certification.
The first method is to file an application for certification accompanied by support cards from a
majority of employees in the bargaining unit; the second method is to file an application for
certification with support card evidence from less than 50% of the employees in the bargaining unit
and request that a vote be conducted. In the case of two competing unions, PSAC noted that the
Board in the Casino Regina case, supra, remarked that it would be draconian to require the
intervening union to file evidence of majority support as a vote is granted in ordinary circumstances
when an applicant trade union files evidence of support from less than 50% of the employees in the
bargaining unit. By adopting the vote rule in situations where there are competing unions, each with

support evidence in excess of 25%, the Board is reconciling the two methods of obtaining a

certification order.

[27] PSAC also noted that the 25% threshold was used in the health sector to determine which
unions would be included on ballots in the reorganized health districts. Counsel also argued that the

rule has been used to determine if a vote should be held in an intermingling situation.

[28] In support of its arguments, PSAC also referred the Board to a decision of the British
Columbia Labour Relations Board in A. & R. Metal Industries Ltd. and CAW v. CLAC, [1996]
B.C.L.R.B. Dec. No. B240/96, where CAW made arguments similar to the arguments made in this
case by RWDSU - that is, that the Board should issue a certification order to the union with majority

card support. The B.C. Board explained its position at paras. 18, 19 and 20 as follows:

The Board has distinguished the ordering of a “run-off” representation vote in
competing certification applications from representation votes in an application for
certification filed by one trade union. The reason that the Board must order a
representation vote where there are two (or more) competing certification
applications is that as soon as the second application for certification is received,
the first application is equivocal. There is nothing ambiguous in a case where one
trade union applies for certification, meets all the requirements under the Code and
the Rules, and the Board is satisfied there is the requisite support for automatic
certification; thus, the application will be granted. However, a competing
application will raise a bona fide doubt about the true wishes of the employees.

When the Board is faced with applications from two (or more) different trade unions
within 10 days of the receipt of the first application, how is the Board to know and
decide without a doubt which trade union has the majority support of the employees
each union purports to represent? The CAW says where one trade union has more
than 55% support and another less than that, the Board can nevertheless determine
the majority wishes of the employees. The CAW submits that a first trade union
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applicant with the support to meet the requirements for automatic certification is
representative of the majority of the employees. However, that may not necessarily
be true.

If more than one application is filed with the Board for the same unit of employees,
there might be reasons why the applicant trade union that has the most support and
meets the requirements for automatic certification, is not truly representative of the
majority of the employees in the unit applied for. Where there are competing
certification applications, it is apparent there has been campaigning by more than
one union and employees could have signed membership cards with both trade
unions. Thus, the membership evidence cannot necessarily be relied on as
representative of the actual support even if a first applicant trade union might have
had 55% support or more at the time of application for certification. In addition, the
employees could be confused or have changed their minds about supporting the first
trade union but did not know about the revocation procedures required by the
Board. Furthermore, one of the trade unions could be more sophisticated, diligent
and efficient in marshalling support for its certification application and in timing the
filing of its application, but events subsequent to the application being filed point to
diminished support.

[29] Counsel for PSAC pointed out that s. 3 of the Act makes the designated trade union the
“exclusive representative” of employees in the bargaining unit. The notion of “exclusivity” therefore
requires a determination by employees of their support for one trade union. Where there is evidence
of overlapping support, the support evidence is equivocal. PSAC noted that the safeguards that exist
to prevent abuse of the certification process include the requirement that the intervening union file
support from a threshold greater than 25% of the employees in the proposed bargaining unit, and that

the Board may refuse the vote if the support garnered by the first applicant is substantial.

[30] PSAC also referred to p. 7-76 of Adams, Canadian Labour Law, 2" ed., (Aurora: Canada

Law Book Inc., 2002) where the learned author states: “Another common situation where a board
will always order a vote is when one union is seeking to displace another. The atmosphere of
confusion generated by two competing unions renders membership evidence equivocal, hence, the

secret ballot is demanded as a test of employee wishes.”

SFL and CLC

[31] These intervenors argued that the support card system must be accepted in all circumstances
as the most acceptable method of determining employee support, whether there are competing

applications for certification or not. The intervenors took the position that the Board’s discretion to
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order a vote under s. 6(1) of the Act is limited to cases where there is some reason to doubt that the
applicant trade union enjoys majority support. The doubt in this case was removed by the Board’s

November 25, 2002 decision.

[32] The intervenors drew a parallel between this case and the case of rescission applications
where the Board requires evidence of support from a majority of the employees in a bargaining unit

for the applicant seeking a rescission order before it will order a vote.

[33] The intervenors also argued that majority support means simply 50% plus one employee and

no inquiry needs to be made as to whether the applicant trade union enjoys a substantial majority.

Reply by RWDSU

[34] RWDSU replied to PSAC’s argument by making the following points: (1) the SIAST case,
supra, indicated that a vote was required because there was a problem with the support card evidence
filed by the applicant union, the implication being that if there was no problem with the evidence, an
order would have issued; (2) the Penn-Co case, supra, was a situation where the applicant’s majority
was put into question by the intervening union who filed cards from more employees and claimed
that there were more employees in the bargaining unit; (3) the Remai case, supra, again involved an
attempt by the intervening union to attack the bona fides of the majority claimed by the applicant
trade union; (4) in the present case, PSAC has not cast any doubt on RWDSU’s majority sign-up; and
(5) the rule encouraged by PSAC would require unions to file evidence of support from 76% of

employees in a bargaining unit before it could be assured that it would obtain an automatic

certification.

Analysis and Decision

[35] Both sides of this debate raise compelling arguments. RWDSU argues that if support card
evidence from 50% plus one employee in a bargaining unit is good enough on ordinary certification
applications, there is no need for the Board to order a vote simply because another union claims to

represent less than 50% of the employees in the same bargaining unit.

[36] We agree with RWDSU (as does PSAC) that the support card system is the primary method

adopted by The Trade Union Act and this Board to determine if a trade union should be certified to
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represent employees in a bargaining unit. This method, however, is not the only method of obtaining
certification, as PSAC pointed out. It is also possible for a trade union to apply to the Board for
certification with less than 50% support. In this situation, the trade union would ask the Board to
order a vote. If the Board determined to exercise its discretion pursuant to s. 6(1), a secret ballot vote

would be ordered among the employees in the proposed bargaining unit.

[37] Inthe present case, RWDSU’s application, standing alone, would not require a vote as it has
filed evidence in excess of the 50% plus one threshold. However, PSAC’s application, if it were a
stand-alone application, would require a vote as the level of support filed by PSAC is in excess of
25% - an informal threshold that the Board has applied in similar circumstances to determine if a

vote will be held.

[38] In the competing certification situation, the two methods of obtaining certification clash.
The Board has resolved this issue in the past by directing that a vote be conducted to determine
which trade union a majority of the employees in the proposed bargaining unit support. Up until
1983, such a vote was rendered mandatory by the wording of s. 6(3) of the Acz. The mandatory
wording was removed in 1983 thereby leaving the Board with a simple discretion — it may order a

vote, but it is not required to do so.

[39] Why would the Board order a vote in the case of competing certifications? The primary
reason is as stated above — both unions have established a threshold entitlement to have their
respective applications considered by the Board had they been stand alone applications. As the
Board expressed in the Casino Regina case, supra, it would be draconian to require the intervening
union to file evidence of majority support under Regulation 17 if such support is not required in
ordinary circumstances to obtain a vote on a certification order. We also agree with the suggestion in
the Casino Regina case that there must be some threshold of support filed by the intervening union,
and that the 25% figure, which has been used by the Board since the inception of the Act in 1945,
makes sense. It is not a rigid rule, however, and if the Board judges the support filed by the first

trade union as being overwhelming, then no vote would be required.

[40] There is also the problem caused by employees who sign support cards for both unions as
indicated in the British Columbia decision of A. & R. Metal Industries Ltd., supra. The evidence in

this sense is equivocal and as we expressed in our earlier reasons is ambiguous in its effect. The
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Board is required to determine under s. 5(b) “what trade union, if any, represents a majority of
employees in an appropriate unit of employees.” In order for the Board to make a determination,
employees must indicate in some clear fashion which trade union they are selecting. This issue does

not arise when there is only one union engaged in an organizing campaign.

[41] TIs the Board departing radically from its previous positions in determining that a vote should
be conducted in this case? We think not. As indicated, from 1945 to 1983, the Board was required
to order a vote in a fact situation similar to the present one. From 1983 onward, the Board has
ordered a vote in the S.LA.S.T. and Penn-Co cases, supra, both with similar fact situations to this
case. In addition, in other cases where no votes were ordered, the Board accepted that votes would
be required where the intervening union filed sufficient support evidence. There are no previous

cases in which the Board rejects the approach we are taking in this case.

[42] Will the decision lead to labour relations instability? Again, we think not. The exercise of
the Board’s discretion to order a vote in a case of competing certification applications has not, as far
as we are aware, led to opportunistic organizing. There are several safeguards protecting unions
from such practices. First, the evidence garnered by an intervening union must be garnered before
the initial application for certification is filed with the Board. Second, the support filed by the
intervening union must come from a significant portion of the workforce — it cannot be trifling in
numbers. Third, the support must be filed with the Board in a timely fashion. We would not expect

that this decision will result in a flood of competing certification applications.

[43] Does the decision to require a vote in the situation of competing certification applications
undermine the representational status of a trade union prior to certification? We do not think so.
The representational status that exists for a union claiming to represent a majority of employees in a
bargaining unit will remain in effect. The Board, however, must confirm the claim of
representational status once an application for certification is filed. In an ordinary certification
application, a trade union may claim to represent a majority of employees in a bargaining unit and it
may exercise certain representational rights based on its claim. Nevertheless, the Board still
scrutinizes the support evidence filed to determine if, in fact, the applicant union represents a
majority of those employees. The Board can order a vote as part of its method of scrutinizing the

support, although, as we have stated on many occasions, votes are not routinely required and the
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support card system is the primary method of determining representational issues. One exception,

however, is the situation of competing certification applications.

[44] Why would the Board order a vote when the support card system requires evidence of
support from 50% plus one employees in the entire bargaining unit as opposed to a majority of a
majority (50% plus one of those voting where those voting must include a majority of those eligible
to vote)? The degree of support required in order to obtain automatic certification is significantly
higher than the minimum that is required on a vote. A vote could determine the representational
question by sampling a much smaller pool of the employees in question. The hazard of the vote
system is the right to refuse to vote, which is a good reason for relying on majority support card
evidence in the majority of applications. However, in contested applications between competing
unions, the risk of obtaining the views of a smaller portion of employees is outweighed, in our view,
by the opportunity provided to employees to clearly indicate which of the two (or more) unions they
would select to represent them in collective bargaining. It overcomes the duplicate card problem and
puts responsibility for selecting a bargaining agent clearly in the hands of the employees who chose
to vote. This assumes, of course, a fair opportunity for all employees to vote, which the Board

attempts to do by including all parties in a discussion of voting times and locations.

[45] Inthe end result, we are not persuaded to accept the arguments of RWDSU. We confirm the
November 25, 2002 decision and direct that a vote be conducted to determine which of the two trade
unions represents a majority of the employees in the proposed bargaining unit. This direction is
subject to the hearing of the allegations of employer influence/interference in the garnering of

support for PSAC which will be heard by a panel of this Board on Monday, December 16, 2002.

[46] Gloria Cymbalisty, Board Member, dissents from these Reasons for Decision. A written

dissent will be forwarded to the parties in due course.
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HOTEL EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 41,
Applicant v. B.J. JUGGS NEIGHBOURHOOD PUB, Respondent

LRB File No. 226-02; December 17, 2002
Vice-Chairperson, James Seibel; Members: Mike Wainwright and Bruce McDonald

For the Applicant: Garry Whalen
For the Respondent: ~ No one appearing

Certification — Practice and procedure — Application for certification declared
and filed by individual who is member of employer’s management and organizer
for union — Board concerned that voluntary nature of purported support for
application tainted as consequence ~ Board dismisses application.

The Trade Union Act, ss. 3 and 5(b)

REASONS FOR DECISION

[1] James Seibel, Vice-Chairperson: On November 12, 2002, Hotel Employees and Restaurant
Employees Union, Local 41 (the "Union") filed an application for certification as the bargaining agent
for all employees of B.J. Juggs Neighbourhood Pub (the "Employer"), except the accountant, bar
manager and those persons acting in a management capacity. The Employer’s premises are located at
the King George Hotel at 157 — 2nd Avenue North in Saskatoon. The Board Registrar served the
application by registered mail addressed to the Employer at that location. Canada Post confirmed
delivery on November 18, 2002. The Employer did not file a reply to the application nor a statement of

employment. No representative of the Employer attended at the hearing of the application on December

11,2002.

[2] The application estimated that there are nine employees in the proposed bargaining unit. The
Union filed purported evidence of support from a majority of the employees in the proposed

bargaining unit with the application.

[3] At the hearing, the Union rested on its application as filed and the purported evidence of
support for the application by the employees in the proposed bargaining unit. Brian Christoph, a

self-described organizer with the Union, declared the application. However, Mr. Whalen,
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representing the Union at the hearing, confirmed that Mr. Christoph had been and was still a member

of the Employer’s management.

[4] In these circumstances — that is, Mr. Christoph being a member of the Employer’s
management and the organizer and declarant of the certification application on behalf of the Union
that he also represents — the Board cannot accept the purported evidence of support for the
application as indicative of the true wishes of employees in accordance with the exercise of their
rights under s. 3 of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”). The Board is concerned
about the voluntary nature of the purported support for the application. The employees who signed a
card in support of the application may have been influenced to do so by the fact that a manager of
their Employer was requesting that they do so or was in charge of the organizing drive, and,
therefore, would have knowledge of who does and who does not support the application and the

Union.

[5] Accordingly, the application is dismissed.
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BEN SCHAEFFER, Applicant v. SASKATCHEWAN JOINT BOARD, RETAIL,
WHOLESALE AND DEPARTMENT STORE UNION and LORAAS DISPOSAL
SERVICES LTD., Respondents

LRB File No. 196-02; December 18, 2002
Vice-Chairperson, James Seibel; Members: Leo Lancaster and Pat Gallagher

For the Applicant: Larry Seiferling, Q.C.
For the Union: Larry Kowalchuk
For the Employer: Noel Sandomirsky, Q.C.

Decertification ~ Employer influence — Board finds that, although employer did
not explicitly promote making of rescission application, employer’s conduct had
effect of influencing applicant to make application — To grant vote on
decertification application in climate created by employer could constitute denial
of employees' rights under The Trade Union Act to bargain collectively through
the union they have chosen — Board dismisses application.

Decertification — Discretion of Board — To grant vote on decertification
application in climate created by employer could constitute denial of employees’
rights under The Trade Union Act to bargain collectively through the union they
have chosen — Board dismisses application.

The Trade Union Act, ss. 3, 5(k), and 9.

REASONS FOR DECISION
Background

[1] James Seibel, Vice-Chairperson: The Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union (the "Union") was designated as the bargaining agent for a unit of employees
at Loraas Disposal Services Ltd. (the “Employer™) by a certification Order dated March 25, 1997. On
October 16, 2002, Ben Schaeffer (the “Applicant”) filed the present application during the “open
period” on behalf of himself and other employees seeking rescission of the certification Order, pursuant
to s. 5(k) of The Trade Union Act, R.S.S. 1978, c. T-17 (“the Act”). The Union replied that the
application was made as a result of influence by the Employer and that the Board ought to dismiss the
application pursuant to s. 9 of the Act. The Employer denied that there had been such interference. The

application was heard on November 7, 2002.
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Evidence

[2] The Applicant has been employed with the Employer as a driver for some 25 years. The
present application is the fifth attempt to obtain rescission of the certification Order. The Applicant has

been involved in all of the attempts as either an applicant or an assistant to the applicant.

[3] The Applicant testified that he had no contact or communication with representatives of the
Employer regarding the making of the present application. He made the present application because he
does not want the Union to represent him with respect to his employment with the Employer. He

argued that it does not look after the needs of all the employees, but just, as he put it, the needs of “the
chosen few.” He said that he has held these views pretty much since the Union came into the workplace
in 1997. He requested that a vote be conducted among the members of the bargaining unit as to whether

they support the Union.

[4] The Applicant alleged that the Union does not provide him with information about Union
meetings and has neglected to respond to certain inquiries for information or explanation made by him
or in concert with others. In this regard, the Applicant referred to four specific matters: (1) the recent
removal from the Employer’s trucks of a satellite tracking system (“GPS”); (2) the alleged failure of the
Union to advise employees about Union meetings and keep them informed about Union matters; (3) the
lack of a response by the Union to his position and that of some of the other drivers with respect to the
potential reinstatement of driver Kevin Wood; and, (4) the lack of a response from the Union regarding

applications for membership made in August 2002 by several of the “gsrandfathered”' employees.

[5] With respect to the removal of the GPS on October 3, 2002, when the Applicant asked one of
the Employer’s mechanics to why this was done, the mechanic said that the manager had ordered it to
be done and that he could not speak about it. The Applicant assumed that the Union was responsible
and thought the Board had ordered the Employer to remove the system. He concluded this despite the
fact that the issue of the Employer’s unilateral installation of the system, which had been the subject 6f
an application to the Board for the declaration of an unfair labour practice in 2000 (see [2001] Sask.
L.R.B.R. 814, LRB File No. 143-00), had been resolved between the Union and the Employer many
months before. Union representative Brian Haughey had replied on January 11, 2002, to an inquiry by
employee Monty Shillingford, who had written to him on behalf of a group of employees including the
Applicant, to complain about the prospect of the removal of the system and to request a meeting with

Mr. Haughey. In his letter, Mr. Haughey stated, in part, as follows:

!'Le., employees not required to join the Union at the time of certification in 1997.
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In this case, we are not opposed to the use of the GPS for dispatching calls to drivers
but we do have a concern when it is used to supervise certain union supporters. In the
Company’s rectification proposal to the Labour Relations Board,” it recognizes our
concern and states that the GPS will be used for management of the fleet, effective
dispatching and responsible customer service. It further states that it will not be used

for the purpose of discipline.

So, I'm not sure if based on the above you still desire a meeting. Please call me ... if
you require anything further.

[6] The Applicant testified that he had no problem with the Union’s position regarding the GPS.
He did not seek to speak further to Mr. Haughey about the matter until he and three other employees
sent a letter to the Union dated October 16, 2002 — the same date the present application was filed — to
complain about the removal of the GPS system and other matters. The Applicant was unable to explain
why he thought the Union was responsible for the removal of the system. He said that he has learned
that the Board did not order its removal. The Applicant stated that the removal of the GPS system is
one of the reasons why he wants to decertify the Union, and a short time later said that it had nothing to
do with the application for decertification. He was unable to say why he did not express his concern
about the system’s removal to the shop steward, Dale Laturnas. He denied that he, or the others who
signed the October 1.6, 2002 letter, blamed the Union for its removal. The Applicant also stated that he

did not feel that the employees were being properly represented by the Union with respect to the issue.

[7] The Applicant agreed that the concept of a third-party bargaining agent for the employees was a
good idea instead of bargaining one-on-one, but that he did not want the Union as bargaining agent. He
expressed the belief that if the Union was decertified and the Employer refused to deal with the
employees as a group they could file a “grievance” with the Board. He agreed that he and those who
assisted him to make the present application had not considered the possible consequences for the
employees in the event of decertification. Nor did he discuss such matters with other employees when

he approached them to obtain their support for the present application.

[8] With respect to his complaint that the Union had failed to keep him informed about Union
meetings and other matters of interest, the Applicant testified that there have been no notices of Union
meetings posted in the workplace, and that he has not been advised of, or invited to, a meeting in the
past year. His only personal contact with Union representatives in the past year was in a meeting on
February 27, 2002 of the drivers and shop personnel with Mr. Haughey, and in casual contact on the job
with the shop stewards, fellow employees Dale Laturnas and Henry Franke. The Applicant said that he
has not attended a Union meeting since 1997, that he has not asked Mr. Haughey or either shop steward

2 In LRB File No. 143-00.
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when meetings were held or to provide him with personal notice of meetings, that he has not otherwise
tried to find out when meetings were held and that he has never encouraged anyone else to attend nor
asked anyone what has occurred at a meeting. He said he knows when the Union holds its regular
monthly meeting. He also said that he and others had once formally requested that the Union hold a
meeting that he had no intention of attending in order to set the Union up to look unresponsive to

employees’ concerns if it refused the request.’

[9] The Applicant testified that he and others keep filing for rescission year after year because, “If
we stop, they will think we are satisfied” and he does not want the Union to represent them. He said
that although he has opposed the Union from the start, when it was first certified he got on the Union’s
bargaining committee. When asked whether he did so in good faith or so he could “destroy the Union,”

the Applicant replied that he acted in good faith “at the beginning.”

[10] The Applicant’s third complaint is that he and the eight other drivers do not support the Union’s
attempt to secure the reinstatement of fellow driver Kevin Wood. This complaint refers to an
outstanding matter before the Board, LRB File No. 143-00°, in which the Board, in an Order dated
November 5, 2001, found the Employer guilty of several unfair labour practices, including one related
to the improper demotion and layoff of Mr. Wood. The Board also ordered the Employer to file a
rectification plan in respect of the violations to be considered by the Board at a hearing regarding a
remedial order. An amended rectification plan was filed with the Board by the Employer on April §,
2002. The remedial hearing has not been completed. The drivers sent a letter to Mr. Haughey dated
March 11, 2002, regarding Mr. Wood’s possible reinstatement that reads as follows:

On February 27, 2002 the drivers and shop personnel met with you. One of the items
discussed was the possible return of Kevin Wood. We want to voice our concern that
Kevin may be reinstated as a driver at Loraas Disposal.

It was Kevin’s choice to resign his position and as with any resignation it should stand,

When an employee resigns from a company and then decides he wants to be re-hired
he has to apply for a position with that company like everyone else. Why should the
rules be different for Kevin Wood?

If you total the professional driving years of all of the drivers currently at Loraas
Disposal it adds up to 156 years. Drivers with this kind of experience know what it
takes to be a safe and efficient driver and we know within a short period of time if a
new driver will be successful. Kevin received training in excess of any other employee
in the history of Loraas Disposal and still struggles on a daily basis to do the job.
There are people who are suited to this type of work. Kevin is not.

3 LRB File Nos. 031-99 to 034-99; [1999] Sask. L.R.B.R. 456, at 457-61.
412001] Sask. L.R.B.R. 814. See, summary, infra.
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The drivers at Loraas Disposal want to be able to continue to enjoy the benefits of
working piecework. We do not want to revert back to an hourly wage. If the Labour
Relations Board and RWDSU force Loraas Disposal to rehire substandard employees
who are incapable of working piecework it will cause us to lose the benefits of
piecework. This is not the direction that we want to take.

There is a question that “the membership” would like to have answered. Is Kevin
Wood still part of the membership and if so, is he still paying dues?

If the Union and the Company are ever going to be able to work together, there needs
to be one set of rules that everyone must follow. Isn’t that what the contract is

supposed to represent?

[11]  According to the Applicant, the drivers’ group has not received a reply to the letter. The
Applicant testified that the position of the nine drivers with respect to Mr. Wood is also that of the

Employer’s principal, Carman Loraas.

[12] The Applicant’s fourth complaint is that he has not heard whether the Union has accepted
applications for membership submitted by grandfathered employees. He testified that, although he and
the others have not changed their minds about attempting to decertify the Union, in the event that such
application is not successful, they want to “protect themselves.” He said the applications were given to
the shop steward, Dale Laturnas, sometime in 2002, but he has heard nothing about it since. The
Applicant made no further inquiries of Mr. Laturnas or Mr. Haughey. He and three other employees
sent a letter to the Union dated October 16, 2002 — the same date the present application was filed with

the Board — asking for information about the status of the membership applications, and that further

reads as follows:

As you are also aware, our current contract will soon expire and we anticipate that
negotiations will soon begin with management on terms for a new contract. We would
like to call a general meeting in preparation for this, and have an election for
representatives to sit on a bargaining committee that would negotiate with
management. Our preference is to be proactive when it comes to the bargaining
process, and we feel that the sooner we start the sooner we will reach a settlement
agreeable to both sides. As soon as possible, the union should consult with employees
in order to find some common issues that can be raised at the general meeting. ...

Regarding shop stewards, we believe that we need to have elections again before we
start to negotiate. Can you please inform us as to when and how the stewards are to be

elected.
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[13] The Applicant testified that he knew that the Employer’s principal, Carman Loraas, does not
want the Union, would be pleased if it were gone, and has stated several times that he might close the

business because of the Union’s presence.

[14] The Applicant also said that he was not billed by his counsel for the previous decertification
application in 2001, not even for expenses, but that he thought he might have to pay something this

time, although he did not know how much or at what rate.

[15] Henry Franke testified for the Union. He has been employed by Loraas for approximately eight
years, except for about one and a half years when he was unlawfully terminated following the
Employer’s closure of its vacuum truck division in 1997 shortly after the Union was certified. He has
testified on behalf of the Union at every hearing before the Board with respect to unfair labour practice
applications filed against the Employer, the application for first contract assistance, and the previous
decertification applications. The Board summarizes his history with and treatment by the Employer in
several decisions. He is presently employed as a driver, a position he secured by Order of the Board in

1998, certain matters in relation to which are still outstanding before the Board.’

[16] Mr. Franke testified that approximately three years ago he heard Carman Loraas state that he
would have his revenge on anyone who has supported or helped to organize the Union. He said that no
one who has openly supported the Union, but himself and Dale Laturnas, is still employed with the

company.

[17]  Mr. Franke said that while Mr. Loraas speaks to him much less often than in the past, not a
week goes by that, in his opinion, he is not “picked on” as a Union supporter or belittled in some way by
Mr. Loraas. As arecent example, he said that Mr. Loraas noticed a black scrape on his truck bumper
and accused Mr. Franke of hitting another vehicle. Despite Mr. Franke’s protestation that he was not
responsible, Mr. Loraas made him stand beside the truck in front of other employees while he took
pictures of Mr. Franke. M. Franke said that Mr. Loraas has never taken such action with any other
employee, and that Mr. Loraas said nothing when he learned that another employee had made the mark

when he rolled a tire into the bumper.

[18]  According to Mr. Franke, the Employer provides him with a less well-equipped truck than more
junior employees. He has the only truck without a tarp roller, which means that it takes him several

minutes longer to complete each call, and which affects him financially when working on a piece-rate

3 See, summary regarding LRB File No. 143-00, infra.
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basis. He said that a truck with a tarp roller remains unused in the yard. Although he is more senior
than some other drivers, he is still sometimes assigned to drive the septic truck and clean portable
toilets, the Ieast desirable job in the workplace, while someone junior drives his roli-off truck; this is a
practice that the Board decried in earlier decisions. He said that he is often sent home early, purportedly
for “lack of work,” while more junior employees continue working. He said he is not allowed to make
out-of-town calls, while more junior drivers are, which affects him financially. He said that he is the
only driver that is not given two consecutive days off, despite his requests. His days off are Thursday

and Sunday. Also, some time ago, his start time was made one hour later meaning that he now earns

one hour less each workday.

[19] When asked why he has not filed grievances about such alleged treatment, Mr. Franke replied
that his job and its content is still the subject of the outstanding remedial application before the Board in

LRB File No. 143-00. He claimed that the employees are too frightened to grieve because of what

might happen to them.

[20] Mr. Franke testified that Mr. Loraas has told him that his testimony at previous Board
proceedings was improper and that he was not happy about it, and that Mr. Loraas has made it clear that

if the Union is decertified he will terminate him. From conversations he has had with Mr. Loraas, he

believes “he would do anything to get rid of the Union.”

[21]  Mr. Franke said that he is not the only Union supporter that Mr. Loraas has belittled or treated

unfairly — he made Kevin Wood wash containers for a year and a half despite a Board Order that he be

reinstated to a driver position.

[22]  Counsel for the Employer called no evidence.

Statutory Provisions
[23] Relevant provisions of the Act include the following:

3 Employees have the right to organize in and to form, join or assist trade
unions and to bargain collectively through a trade union of their own choosing; and
the trade union designated or selected for the purpose of bargaining collectively by the
majority of the employees in a unit appropriate for that purpose shall be the exclusive
representative of all employees in that unit for the purpose of bargaining collectively.
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5 The board may make orders:

(k) rescinding or amending an order or decision of the board
made under clause (a), (b) or (c) where:

(ii) there is no agreement and an application is
made to the board to rescind or amend the order or
decision during a period of not less than 30 days or
more than 60 days before the anniversary date of the
order to be rescinded or amended;

notwithstanding a motion, application, appeal or other proceeding in
respect of or arising out of the order or decision is pending in any
court;

9 The board may reject or dismiss any application made to it by an employee or
employees where it is satisfied that the application is made in whole or in part on the
advice of, or as a result of influence of or interference or intimidation by, the employer
or employer's agent.

Argument

[24] M. Seiferling, counsel for the Applicant, asserted that this is a straightforward application for
rescission as an exercise of employee rights under s. 3 of the Act and that there is no evidence of
Employer interference within the meaning of s. 9 in the making of the application. Counsel argued that
the Board has taken the position that, because the Employer has been “bad” in the past, the Applicant,
and others who support decertification, have lost their right to “get the Union out.” He argued that the
history of the Employer’s actions should not affect this application; the dispute of five years ago

between Carman Loraas and the Union should not affect the present application.

[25]  With respect to Mr. Franke’s complaints, counsel asked why he did not file grievances; the
collective agreement and not this application for decertification should be the method for resolving his

differences with the Employer.

[26] Counsel asserted that the Union has failed to respond to employees’ concerns as expressed in
the letters referred to in the evidence, and there was little wonder that certain employees want to
decertify the Union given that lack of response. He asked why the Union did not specifically invite the

Applicant to a meeting.
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[27]  Counsel said that the Board could fashion an Order allowing a vote on the application that
would clear up any misunderstandings or concerns that might bear on the issue of a true reflection of
employees’ wishes. For example, the Board could delay the vote until the Union and the Employer
have resolved any “unfinished business,” specifically the outstanding remedial matters in LRB File No.

143-00.% A secret ballot vote, he said, would remove any concerns about influence or intimidation in

the garnering of the support filed with the application.

[28] Counsel asserted that there is no right to automatic certification or decertification in cases
where the employer or union, as the case may be, has committed an unfair labour practice but for which
evidence of majority support would have been obtained. Because the Board may only order a vote
pursuant to ss. 10.1 and 10.2, respectively, of the Act, in the present case, the Board should allow a

secret ballot vote as being remedial of the Employer’s bad behaviour.

[29] In support of his arguments, counsel referred to the following decisions of the Board, which we
have reviewed: Leuschen v. Service Employees International Union, Local 333 and Lutheran Sunset
Home of Saskatoon, [2002] Sask. L.R.B.R. 248, LRB File No. 029-02; Walters v. United Steelworkers
of America and Xpotential Products Inc., [2002] Sask. L.R.B.R. 65, LRB File No. 214-01; Wilson v.
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union, [1990] Fall Sask. Labour
Rep. 97, LRB File No. 088-90; Leavitt v. United Food and Commercial Workers and Confederation
Flag Inn (1989) Ltd., [1990] Summer Sask. Labour Rep. 61, LRB File No. 225-89; Schan v. Litﬂe
Borland Lid. and United Brotherhood of Carpenters and Joiners of America, [1986] Feb. Sask. Labour
Rep. 55, LRB File Nos. 221-85 & 275-85; Gabriel v. Saskatchewan Science Centre and United Food
and Commercial Workers, Local 1400, [1997] Sask. L.R.B.R. 232, LRB File No. 345-96.

[30] Mr. Kowalchuk, counsel for the Union, asserted that there was evidence of influence by the
Employer in the making of the present application. Pursuant to s. 9 of the Act, he argued, the Board has
the discretion to dismiss the application if it is satisfied that the application was made in any part as a
result of the Employer’s influence. Counsel pointed to decisions of the Board dismissing previous
applications for decertification with respect to the Employer in which the Board found that the
workplace atmosphere created by the Employer was a corrupting influence within the meaning of s. 9,
prompting dismissal of the application. Counsel argued that the Employer’s strong anti-union opinion

and desires, and particularly those of Carman Loraas, are well known in the workplace and have not

changed.

6 [2001] Sask. L.R.B.R. 814. See, summary, infra.
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[31]  With respect to the assertion by counsel for the Applicant that Mr. Franke ought to have filed
grievances regarding his complaints if they were serious, Mr. Kowalchuk pointed out that in a previous
application for rescission, the Applicant had criticized the Union because he thought that the frequent
filing of unfair labour practice applications by the Union had a deleterious effect on the relationship
with the Employer’, and that he was now asserting that the Union ought to be more aggressive in
pursuing complaints against the Employer. Counsel argued that it is not possible for the employees to
freely and openly exercise their s. 3 rights in the workplace in the face of the Employer’s aggressive

anti-union stance.

[32] With respect to the Applicant’s assertions that the Union does not inform him about Union
meetings and has not replied to certain employees’ concerns including his own, Mr. Kowalchuk argued
that the Applicant is aware of the Union’s regular monthly meeting and is not interested in attending

them anyway, and that Mr. Haughey replied in January, 2002 to inquiries regarding the GPS.

[33] Mr. Sandomirsky, Q.C., counsel for the Employer, asserted that the Employer’s position with
respect to the present application has been to remain neutral. He argued that on the balance of
probabilities there is no evidence to draw the conclusion that the application was made in violation of s.
9 of the Act; that is, while conduct constituting influence may be covert, there must be evidence
nonetheless. The incidents related by Mr. Franke may have intimidated him but there is no evidence
that they influenced the Applicant to make the present application. Counsel argued that while the
Employer may have expressed anti-union sentiments three or four years ago, and the Board then found
there to be “a poisoned atmosphere,” there is no evidence of the Employer’s present state of mind. In
any event, counsel said, the Employer’s conduct should not result in the punishment of the employees

seeking rescission of the certification Order in the present case.

Analysis and Decision

[34] Inall the circumstances of the present case, we have determined that the application should be
dismissed for the reasons that follow. To fully understand the import of the evidence in the present
case, it is necessary to put it in to context. It is useful to summarize the events in the relationship
between Loraas and the Union and the previous proceedings before the Board, as demonstrative of the
history of discriminatory treatment by the Employer and its principal, Carman Loraas, of persons it and
he deem to be supporters of the Union, which treatment persists. The description of the parties’

relationship that follows is from reported decisions of the Board as indicated.

7 See, [1998] Sask. L.R.B.R. 573, LRB File No. 019-98, at 580.
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[35] The Union was certified on March 25, 1997 (LRB File No. 008-97). Notice to bargain was
served on the Employer on April 28, 1997. Bargaining commenced on June 2, 1997. The Union
obtained a strike mandate on June 12, 1997. The Employer closed its vacuum truck division and
terminated the employment of the seven employees who worked as vacuum truck drivers, and two in the
office, on June 14, 1997. The terminated drivers included Henry Franke, Kevin Wood and Steve
Mayer. The Employer had not disclosed its intention to close the vacuum truck division during prior
bargaining. On June 23, 1997 and July 7, 1997, the Union filed applications for reinstatement and
monetary loss in respect of the nine employees (LRB File Nos. 208-97, 209-97, 211-97, 212-97, 214-97,
215-97,217-97, 218-97, 220-97, 221-97, 223-97, 224-97, 226-97, 227-97 & 234-97 to 237-97).

[36] On July 4, 1997 the Union filed two unfair labour practice applications, LRB File Nos. 238-97
and 239-97, alleging that by reason of the closure of the vacuum truck division and the associated
dismissal of employees among others, the Employer and its principal, Carman Loraas, had violated the -
Act by committing certain unfair labour practices. At that time, the Union also filed an application
seeking interim or injunctive relief. On July 15, 1997, the Board issued an interim Order ordering,
among other things, the dismissed employees be reinstated and that the Employer bargain collectively
with the Union with respect to the employees and for a first collective agreement. The reasons for
decision are reported at [1997] Sask. L.R.B.R. 517 (“Loraas (Interim)”). In granting interim relief, at
527-28, the Board referred to the chilling effect of the Employer’s alleged actions as follows:

In the present situation, the Employer’s actions can have a chilling effect on the
individual employees’ support for, and confidence in, the Union, as was attested to by
Ms. James. In these circumstances, union members might conclude that signing a
union card has made matters worse and they may question their judgment in signing a
union card. They must also question the ability of the Union and the law in general to
protect their statutory right to join the union of their own choosing.

We find that the loss of a bargaining opportunity with respect to the lay-offs and the
erosion of confidence in the Union represents irreparable labour relations harm that
cannot be readily fixed at a later date.

... This is a case where the Board cannot recreate the status quo because of the
Employer’s actions.

[37] Despite this Order, the Employer did not then reinstate the dismissed employees. On January 5,
1998, the Board issued its Reasons for Decision and Order (reported at {1998] Sask. L.RB.R. 1;
quashed in part [1998] Sask. L.R.B.R. c-15 (Q.B.); reversed on appeal [1998] Sask. LR.B.R. c-73
(C.A)) (“Loraas (No. 1)) with respect to the unfair labour practice applications filed by the Union.

The Board found that the Employer and Carman Loraas had committed unfair labour practices in
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violation of ss. 11(1)(c), (e), (m) and 43 of the Act. The Board further ordered the Employer to file a

rectification plan with respect to the violations. The Board’s findings and observations included the

following:

(a)

With respect to the failure to bargain in good faith, at 17:

Loraas created a difficult climate for first agreement collective
bargaining by failing to disclose its decision to sell the vacuum trucks
and by suggesting that its basis for failing to disclose the decision was
related to culpable conduct on the part of its long standing employees.
The Union and its members are rightly suspicious of Loraas’ motives,
given that the sale came on the heels of the Union’s strike vote.

And specifically with respect to the Employer’s allegation of such “culpable conduct™:

(b)

[38] Finding that the rationale for the lay-offs was “discriminatory” and related to union activity, the

... it became abundantly clear that Loraas’ claim was exaggerated
beyond reasonable belief. There is no basis for the claim and it was
an unfortunate attack on the integrity of the employees of Loraas who
had served Loraas faithfully for many years.

With reépect to the unlawful termination of employees, at 19:

.. . the Board is troubled by the coincidence of the strike vote and the
lay-off. In the eyes of the Union’s members, it must appear to them to
be a clear message from Loraas that they are losing their jobs because
they joined the Union.

Board stated, at 20:

. .. the Board is of the view that Loraas’s evidence is less than convincing with respect
to the manner of selecting employees for lay-off. . . . Although the lay-offs flowed from
the decision to close the vacuum truck division, the selection of employees who would
be laid off was reached at a time when Loraas was aware of the union activity. In this
sense, there is a nexus between the union activity and Loraas’s decision to select
certain employees for lay-off.

... Loraas selected certain employees for lay-off but its rationale for deciding which
employees would be laid-off and which would be retained was not convincing. Loraas
kept a junior and apparently less experienced and qualified driver on staff; it also
retained two junior and less experienced office staff.
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[39] A hearing on the remedial portion of the unfair labour practice applications determined in
Loraas (No. 1), supra, was held on May 8, 1998. The decision of the Board, dated August 6, 1998, is
reported at [1998] Sask. L.R.B.R. 556 (“Loraas (No. 2)”). In summary, that decision directed that each
of the laid-off employees, including Mr. Franke and Mr. Wood, could exercise bumping rights based on
seniority. Those employees who returned to work were entitled to recover full monetary loss; those
who elected not to return were entitled to receive severance. The Board observed, at 569, that the

Employer’s conduct would lead the employees to conclude that it intended to defeat the Union:

As we indicated in our initial reasons, the Employer created a difficult climate for first
agreement collective bargaining. . . . Whether or not it was motivated by anti-union
animus, its conduct in not disclosing the sale undermined the Union’s bargaining
position and its support among the employees who, no doubt, would draw the
conclusion from the coincidence of the sale with the recent unionization that the
Employer would go to some lengths to defeat the unionization effort.

[40] On August 25, 1998, the Union gave notice that three of the terminated employees — Mr.

Franke, Mr. Wood and Mr. Mayer — sought reinstatement. The remaining terminated employees sought

severance.

[41] On February 9, 1998, Ben Schaeffer and a fellow employee, Larry Lang, filed the first
application for rescission of the certification Order (LRB File No. 019-98). The application was heard
on May 6 and June 4, 1998. The rescission application was dismissed with Reasons dated September 1,

1998 reported at [1998] Sask. L.R.B.R. 573 (“Loraas (No. 3)”). The Board’s observations and findings

included the following:

(a) That one of Mr. Schaeffer’s alleged reasons for making the application was that
he viewed the Union’s actions in filing the unfair labour practice applications against
the Employer (i.e., Loraas (No. 1), supra) as an impediment to a constructive
relationship. The Board observed, at 580, that:

.. . [Mr. Schaeffer] thought that the unfair labour practice
applications brought by the Union against Loraas had had a
deleterious effect on the relationship between Loraas and the
employees and . . . that he did not think the Union should have filed
them. . . . [1]t had hurt the ability of the Union to obtain a collective
agreement.

(b) That Mr. Schaeffer made the application, at least in part, because, if it
succeeded, the reinstated vacuum truck drivers (including Mr. Franke and Mr. Wood)
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would not be back at work — in his words, “we don’t want them working there, because
they support what we don’t support” (p. 580);

{©) That Mr. Schaeffer believed that the anti-union views of Carman L.oraas were
well-known to the employees, that Mr. Loraas would try to get rid of the Union, and
that he would know that Mr. Schaeffer supported decertification “because [Mr. Loraas]
knows [him]” (p. 581);

(d) That the Employer’s conduct had led to a perception among employees that the
Union was not an effective bargaining agent, and that Mr. Schaeffer himself was either
a victim of that perception or was wilfully blind to the conduct. At 585, the Board
stated that the termination of the nine employees

.. . had a corrosive effect on the perception of the Union as an
effective agent to obtain and maintain fair terms and conditions of
employment and on its actual ability to bargain a first agreement.

And, at 588, the Board stated as follows:

... Loraas’s unlawful conduct and unfair labour practices have
created a perception among some employees at least that the Union is
ineffective in its ability to bargain with Loraas and represent the
rights of the employees in the unit. The expressed perception of Mr.
Lang and the Applicant in this case that the Union was not
forthcoming and open with respect to the status and progress (or lack
thereof) of negotiations demonstrates either a lack of understanding
of, or an unwillingness to acknowledge, the effect of Loraas’s conduct
on the bargaining relationship and the perceived status of the Union.

(e) That the Employer’s conduct had so seriously polluted the workplace that a
vote on the rescission application would not reflect the true wishes of employees, and
that there was a concern for an “apprehension of betrayal” among the employees. The
Board held, at 592-94:

Loraas's conduct in the present case, however, is more serious and of
a nature that has created an atmosphere of extreme insecurity among
the employees and has driven a wedge between the employees who
were unlawfully terminated and those who remain. Regardless of
whether this was Loraas's intention, it is the clear result. The labour
relations harm identified by the Board in its ruling last July
apparently had not been remedied by the time this application was
filed.

The failure of negotiations to progress towards a first contract lies
squarely upon Loraas. A critical result of its conduct and unfair
labour practices has been to erode confidence in the Union among the
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emplovyees in the unit and to create a climate of frustration, tension
and insecurity. The Board finds that this is what has motivated the
present application for rescission. Had bargaining progressed in a
fair and reasonable manner on all issues, including the consequences
of the sale of the vacuum truck division, the atmosphere in the
workplace and the relationship between the Union and Loraas and the
perception of the status and effectiveness of the Union would in all
likelihood be much different.

The Board is satisfied that the application in the present case was
made in whole or in part as a result of the influence of Loraas within
the meaning of s. 9 of the Act. The definition of "influence” according
to Webster's Dictionary includes the following:

The act or power of producing an effect without
apparent exertion of force or direct exercise of
command; the power or capacity of causing an effect
in indirect or intangible ways.

Accordingly, influence, as that term is used in s. 9 of the Act, may be
exercised or received unknowingly or without consciousness or
deliberation. It may emanate vaporously from the employer like a
miasma or cloud rather than be exercised directly. This is not a new
concept. Indeed, some 35 years ago the Board addressed such a
situation in Diehl v. Army & Navy Department Store and Retail,
Wholesale and Department Store Union, AFL-CIQ/CLC, [1955-1964]
2 Sask. L.R.B.D. 48 (upheld on judicial review at [1955-1964] 2 Sask.
LR.B.D. 213} as follows, at 51:

From all this and more it was made apparent that the
store was more preoccupied with a desire to get rid of
the union than with the promotion of industrial peace
through collective bargaining in good faith, which is
the primary purpose and objective of The Trade
Union Act. Accordingly, though admittedly there is
no direct evidence on the point, the sum total of the
Sacts and circumstances of the case lead the majority
members of the Board to the firm conclusion that this
application to rid the store of the union is in fact the
direct result of the influence by conduct exerted by
the employer upon its employees and that as such it
should not be granted.

As an alternative to rescission, counsel for both the
applicant and the employer asked that a vote be
ordered to determine the extent of union support
among the employees. It is the firm opinion of the
majority members of the Board that the true wishes of
the employees cannot be determined by a vote at this
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time having regard to the prevailing atmosphere in
the store and until such time as the confusion and
fears of the employees have been dispelled by the
employer's willingness to negotiate a collective
bargaining agreement in good faith.

It is felt that in view of what has transpired in this
store the parties have had neither the necessary
climate nor the time to conclude the desired
agreement.

Although not an issue raised directly by counsel, in these
circumstances the evidence has also given the Board cause to be
concerned about the "apprehension of betraval” among the employees
which, briefly stated, is a state of affairs where the relationship
between Mr. Lang and Mr. Schaeffer and Loraas would cause
emplovees to support the application out of fear that if they did not, it
would be made known to management., More likely than not this
would explain why Mr. Lang and Mr. Schaeffer have filed evidence of
majority support for the rescission and the Union was able to file
evidence of majority support for the Union shortly thereafter.

The Board has g grave concern that in all the circumstances a vote on
the present application would not accurately reflect the true wishes of
the emplovees who are frustrated or confused or frightened, or all of
the above, by what has occurred over the past vear. To order a vote
would be to subject them to what will surely be an intense campaign
for their support by both sides. In the present climate, which has been
created by Loraas, to grant this application or order a vote in the
circumstances of this case could constitute a denial of the employees’
rights under 5. 3 of the Act to bargain collectively through the Union
they have chosen before there has been the fair opportunity to do so
through no fault of the Union.

(emphasis added)

[42] On November 1, 1998, the Union applied for further directions with respect to the Board’s
remedial Order regarding the unfair labour practices in Loraas (No. 2), supra, as the parties were unable
to agree on its implementation. The Board heard further evidence and argument on the matter in

December, 1998.

[43] M. Franke, Mr. Wood and Mr. Mayer returned to work on November 9, 1998.
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[44] On January 25, 1999, each of Mr. Schaeffer, the aforementioned Mr. Lang, R. Sydney Glas and
Maureen Wollbaum filed applications to rescind the certification Order (LRB File Nos. 031-99 to 034-
99). The following day, the Union filed an application pursuant to s. 26.5 of the Act requesting the
assistance of the Board to achieve a first collective agreement (LRB File No. 037-99). In Reasons for
Decision dated March 31, 1999, reported at {1999] Sask. L.R.B.R. 123, the Board determined that the
applications would be heard in the order in which they were filed; that is, the applications for rescission

would be heard before the application for first contract assistance.
[45] The hearing of the rescission applications concluded on May 6, 1999.

[46] OnJune9, 1999, in LRB File No. 037-99, the Board appointed a Board agent to provide

assistance to the parties with respect to bargaining a first contract and to report back to the Board.

[47] In Reasons for Decision dated June 10, 1999, reported at [1999] Sask. L.R.B.R. 205 (“Loraas
(No. 4)”), the Board provided further directions on the implementation of the remedial Order and
appointed an agent to facilitate resolution of the calculation of monetary amounts. The observations

and findings of the Board included the following:

(a) that each of Mr. Franke, Mr. Wood and Mr. Mayer returned to work on
November 9, 1998 (pp. 213-14);

(b) that the Employer unilaterally and wrongfully altered the seniority date of
Kevin Wood to his detriment (p. 209);

©) that each of Mr. Franke, Mr. Wood and Mr. Mayer were to be reinstated to
driver positions, given the Employer’s acknowledgement that all three were qualified
to drive the front-end and roll-off trucks (p. 214);

(d) that although the Employer purported to reinstate Mr. Franke to a position as
roll-off and front-end truck driver, he was primarily assigned to clean portable toilets
and other garbage containers. Mr. Wood was similarly put to work cleaning portable
toilets and garbage containers. Mr. Mayer was put to work on a one-ton truck loading,
delivering and unloading portable toilets (pp. 214-15);

(e) that more junior employees were operating roll-off and front-end trucks (p.
215);

3] the Board concluded that the Employer had not even attempted to comply with
the remedial Order and that the Employer’s actions were intended to be punitive. It
further ordered the Employer to put the reinstated employees to work in driver
positions selected by them based on their seniority within seven days of their selection.
The Board stated at 215:
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[36]  In ourview, at the time of the hearing, the Emplover had not
made a genuine effort to comply with any reasonable interpretation of
the Board’s Order in regard to the reinstatement of Mr. Franke, Mr.
Wood or Mr. Mayer. One could view the Employer’s actions in
assigning Mr. Franke and Mr. Wood to the toilet cleaning brigade as
punitive in nature. Clearly, their seniority entitles them to bump
employees who are operating roll-off and front-end trucks.

[37]  The Board therefore directs the Employer to assign Mr.
Franke to the driver position selected by Mr. Franke based on his
seniority date of April 25, 1994. After Mr. Franke has selected a
driver position, Mr. Wood shall similarly select a driver position
based on his seniority date of July 19, 1994. Finally, Mr. Mayer shall
select a driver position based on his seniority date of November 21,
1995. Mr. Franke, Mr. Wood and Mr. Mayer shall commence the
actual work of the selected positions within seven days of making their
selection. If any further training is required for the three employees, it
shall take place while they are performing the actual duties of the
positions they have selected.

(emphasis added)

(g the Board further specified the formulae by which the monetary loss of each of
Mr. Franke, Mr. Wood and Mr. Mayer should be calculated (pp. 215-18).

[48] The Board subsequently approved the Board agent’s calculations regarding severance and
monetary loss in Reasons for Decision dated February 11, 2000, reported at [2000] Sask. L.R.B.R. 78,
and ordered the implementation of the bumping schedule for the return of Mr. Franke and Mr. Wood to

driver positions.

[49] Meanwhile, another panel of the Board had dismissed the rescission applications in LRB File
Nos. 031-99 to 034-99 with Reasons for Decision dated September 15, 1999, reported at [1999] Sask.
L.R.B.R. 456 (“Loraas (No. 5)"). The Board’s observations and findings included the following:

(a) that the Applicant, Mr. Glas, had requested the Union to change the date of a
meeting “as a test of loyalty just to see if it would be done although ... he had no
intention of attending;” that he believed that if the decertification application was
successful, at least some of the employees who were reinstated by the Board would
likely lose their jobs; that he objected to the Union’s “waste of taxpayers’ money”
because of the many proceedings before the Board; he believed that Carman Loraas
was not happy about the Union and that he was entitled to know who supported the
Union and who did not (p. 458);

(b) that the Applicant, Ms. Wollbaum, believed that Carman Loraas did not want
anything to do with the Union and that otherwise she would not then have been at the



[2002] Sask. L.R.B.R. 657 SCHAEFFER v S.].B.RW.D.S.U. et al 675

Board; that she and her co-applicants had requested the Union to change a meeting date
“as a test of good faith” even though they had no intention of attending (p. 459); that
there was a rumour in the workplace that there would not be any pay increase as long
as the Union remained and that if the Union was decertified there likely would be one

(p. 460);

(c) that the Applicant, Ben Schaeffer, expressed concern about the closure of the
workplace if the Union remained; that there had been no real changes in the
circumstances in the workplace since the previous decertification application; that he
blamed the Union for the lack of a wage increase and he believed that if the Union was
decertified the employees would receive one (p. 460);

(d that one of the Applicants, Mr. Lang, felt there had been no change in the
circumstances in the workplace since the previous decertification application (p. 461);

(e) after hearing evidence, infer alia, at 461-63: that upon being returned to work,
each of Mr. Franke, Mr. Wood and Mr. Mayer were set to work for many months
cleaning shop floors, garbage bins and portable toilets, while more junior employees
drove truck, had not received any compensation for monetary loss by the date of the
hearing, and felt humiliated by their treatment; that Kevin Wood felt that he was
treated differently by management than the group of employees who were overtly anti-
union; that Mr. Franke felt certain that he would be terminated if the Union was
decertified; that Carman Loraas had told Mr. Mayer point blank that he did not like
him, had accused Mr. Wood of lying and stealing from him, and had called Mr. Franke
derogatory names on a number of occasions, the Board determined that there had been
no change in the atmosphere in the workplace since the first application for rescission,
stating, at 468-69, as follows:

[49]  In the present case, we have heard no evidence that convinces
us that there has been any change in the situation; indeed, we have
concluded that rather than cease the subtle, and not so subtle,
manipulations of the past that have so poisoned the atmosphere in the
workplace, Loraas has continued to trod the same path and to employ

questionable strategies.

[50]  Loraas’ cynical treatment of Messrs. Mayer, Wood and
Franke is distasteful and, if not specifically or consciously intended to
foster division among emplovees, fear, loathing and insecurity in the
workplace, and subject the Union to derision and ridicule for its
perceived ineffectiveness, it almost certainly has had that result.

(emphasis added)

[50]  On January 28, 2000, the Board received some 20 individual applications for rescission of the
certification Order by a majority of employees in the workplace, (including an application by Mr.
Schaeffer, but not by five of the employees including Mr. Franke, Mr. Wood or Mr. Mayer). All the
applications were assigned LRB File No. 034-00 and were heard together on August 8, 2000. In
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applications were assigned LRB File No. 034-00 and were heard together on August 8, 2000. In
Reasons for Decision dated December 19, 2000, reported at [2000] Sask. L.R.B.R. 776, application for
judicial review dismissed [2000] Sask. L.R.B.R. ¢-47 (Q.B.) (“Loraas (No. 6)”), the Board dismissed
the applications on the basis that the procedure used - i.e., filing multiple individual applications which
disclosed to the Employer the names of the employees who purported to support rescission — violated
the right of employees to freely choose whether to support the Union in confidence and not in a manner
that could result in their being fearful of retaliation from the Employer or the Union. The Board stated,
at 783, that,

[The filing of multiple individual applications for rescission] also identifies those
employees who do not support the application and places employees in the rather
vulnerable position of knowing that if they do not sign an application for rescission, the
Employer will know that they support the Union. The method of gathering support for
the applications filed, that is, by having employees publicly declare their support for
the rescission application, places undue pressure on employees to support the
application for fear of employer reprisal.

... [T]he Board is not confident that the applications filed in the present case are a
true reflection of the wishes of the employees given the manner in which support was
garnered through the public filing of individual applications for rescission.

[51] The Board also accepted, at 782, that “the Union established . . . that [the Employer] gives

wage increases without negotiating with the Union.”

[52] After meeting with the parties over an extended period of time, the Board agent appointed to
assist in achieving a first contract filed his report with the Board on February 1, 2000. As the parties
did not accept all the recommendations in the report, a further hearing was held on February 8, and May
11 and 12, 2000, regarding the first contract application in LRB File No. 037-99. In Reasons for
Decision dated November 16, 2000, reported at [2000] Sask. L.R.B.R. 663 (“Loraas (No.7)”), the Board
imposed the terms of the first collective agreement that remained in dispute, and imposed a term for the
agreement from December 1, 2000 to November 30, 2002. At 681, the Board noted that while the first
contract proceedings were pending the Employer had unilaterally increased the wage rates of three

employees without negotiating the changes with the Union.

[53] On May 8, 2000, the Union filed an application with the Board in LRB File No. 143-00
alleging that the Employer and Carman Loraas had committed numerous unfair labour practices based

on events that occurred before the imposition of a first collective agreement, some of which were dealt
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L.R.B.R. 814 (“Loraas (No. 8)”), the Board found the Employer guilty of several violations of the Act.

The Board’s observations and findings included the following:

(a) the Board found that the Employer failed to bargain with the Union in good
faith in violation of s. 11(1)(c) of the Act by negotiating directly with employees with
respect to wage increases, unilaterally implementing a new route system for drivers and
installing surveillance cameras in the workplace and satellite tracking devices on the

trucks (p. 828);

(b) the Board found that the Employer unilaterally changed terms and conditions
of employment in violation of s. 11(1)(m) of the Act by installing the surveillance
system and changing work schedules and uniform requirements (p. 829);

© the Board found that the Employer had failed to comply with the Board’s
earlier Orders regarding the procedure for reinstatement of Kevin Wood to a driver
position. The Board stated, at 831, as follows:

[67]  The Board ordered the implementation of this bumping
schedule by Order dated February 11, 2000. In our view, the overall
effect of the Orders issued were to permit the employees in question to
occupy the positions they selected through the bumping process and
learn the positions by actually performing the work assigned to each
position. In relation to Mr. Wood, the Employer selected another
method of training Mr. Wood that required him to become proficient
on the front end trucks before he was permitted to perform his regular
duties, most of which entailed work on a roll off truck. This method of
assessing Mr. Wood did not comply with the Board’s Order. As a
result, in our view, Mr. Wood was improperly demoted from his
position as a roll off driver. He ought to have remained in the position
performing the work normally assigned to the position for the three
month trial period. To date, he has not been permitted to work the
normal duties of the position, which primarily relate to roll off

driving.

[69]  As a result, we find that Mr. Wood was improperly laid off
contrary to the earlier Board rulings that set his seniority date ahead
of Mr. Sali’s seniority date and assigned him to a training period of
three months in the position occupied by Mr. Sali at the time of the
earlier Orders.

(emphasis added)

() the Board found that the Employer and Carman Loraas failed to bargain
collectively with the Union and interfered with Mr. Franke’s s. 3 rights under the Act in
violation of ss. 11(1)(a) and (c). During an altercation on April 26, 2000, Mr. Loraas
swore at Mr. Franke and challenged him to a fight when trying to convince him to
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move from an hourly wage pay system to a piece rate system. The Board stated, at
833, as follows:

[74]  The Employer was forewarned of its obligations to bargain
such matters with the Union and not with individual employees. Mr.
Franke stood his ground with Mr. Loraas with respect to this matter
and he was justified in doing so. In our view, Mr. Loraas interfered
with Mr. Franke’s s. 3 rights to be represented by the Union by
dealing with Mr. Franke directly in relation to his method of pay and
by responding in an angry and hostile tone when Mr. Franke insisted
on his right to Union representation with respect to his pay. Despite
being reminded on more than one occasion, Mr. Loraas has vet to
accept that he must deal with the Union and not deal directly with the
emplovees over matters of pay, hours of work and the like.

(emphasis added)

[54] The Board ordered the Employer to file a plan for rectifying the violations within 10 days. The
Employer filed a rectification plan, and later filed an amended plan on May 8, 2002. There has not yet

been the further hearing with respect to the plan.

[55] On October 5, 2001, the Applicant and Mr. Glas filed another application for rescission of the
certification Order (LRB File No. 209-01). The Board heard the application on October 31, 2001. The
Board dismissed the application on the grounds of employer influence pursuant to s. 9 of the Act with
Reasons for Decision dated December 19, 2001, reported at [2001] Sask. L.R.B.R. 935 (“Loraas (No.
9)”). The Board heard evidence of the Employer’s differential treatment and ridicule of Mr. Franke,
which the Board described as follows, at 936-37:

[8] Henry Franke (“Franke”) testified on behalf of the Union at this hearing and
the three prior rescission applications. Franke has a difficult relationship with Loraas.
Since the last decertification application Loraas has accused Franke of causing
damage to a building structure. At that time, Franke was under the impression that
Loraas wanted to beat him up again.

[9] At a meeting on December 30, 2000, Loraas ridiculed Franke in front of a
number of other employees. Loraas was unhappy with Franke’s productivity; Franke’s
reluctance to switch from an hourly rate to a piece rate; and Franke’s filing of unfair
labour charges making Loraas look bad.

[10]  Franke is the most active member of the Union at the workplace and people
know he is the “Union guy”. According to Franke, Loraas does not like the Union and
Loraas does not like Franke testifying against him.

[11]  Franke testified that he is treated differently at the workplace in that he
doesn’t get two consecutive days off like drivers more junior to him. He gets sent home
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[56]

[57]

during slow periods before junior drivers and does not get preferential trips to
locations outside Regina.

On the basis of such evidence the Board found as follows, at 941:

[17]  The Board imposed a first collective agreement on the parties . . . The duration
of the first agreement was for two years commencing December 1, 2000. The Board
expressed hope that “the parties can develop a more mature and productive
bargaining relationship.”

[18]  However, it does not appear to the Board that the Emplover has changed its
approach to the Union. This Board finds that this rescission application was made in
part as a result of influence, interference and intimidation by the Employer. The Board
findings relating to the first and second rescission applications unfortunately continue

to apply to the case at hand.

[19]  [Carman] Loraas continues to take steps to undermine and ridicule a key
Union supporter, Franke, as seen in the meeting of December 30, 2000. His conduct
continues to be reprehensible and most definitely continues to have an influential,
interfering and intimidating effect at the workplace. While it is true Schaeffer testified
that Loraas had not discussed his anti-union sentiments once the Union came to the
workplace, Loraas’ actions speak louder than words.

[20]  As the Board found in Shuba, supra, the employer has no legitimate role to
play in determining the outcome of the representation question. So long as Loraas’
actions continue to play a role in determining the outcome of the representation
question, the true wishes of the employees will be difficult, if not impossible, to

determine.

(emphasis added)

Therefore, the fundamental basis for the Board’s decision in the rescission application decided

approximately one year ago (i.e., Loraas (No. 9)) that the application was influenced by the Employer

and ought to be dismissed, were:

[58]

(a) that the Board’s findings on the first and second rescission applications (i.e.,
Loraas (No. 3) and Loraas (No. 5), both supra) which were decided in 1998 and 1999,
respectively, continued to apply in 2001; and,

®) that there was evidence of further conduct by Carman Loraas that continued to
have an influential, interfering and intimidating effect in the workplace.

As outlined earlier in these Reasons, the Board’s findings in the Loraas (No. 3) and Loraas (No.

5) rescission applications included, very briefly, the following:
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[59]

(a) the corrosive effect of the Employer’s unlawful conduct on the perception of
the employees of the effectiveness of the Union as a bargaining agent, the creation of a
climate of frustration, tension and extreme insecurity among the employees and the
driving of a wedge between those who supported the Union and those who did not;

)] the Employer’s poisoning of the workplace atmosphere such as to create
concern of an “apprehension of betrayal” among the employees;

(©) the humiliating, derisive and cynical treatment of known Union supporters,

including Mr. Franke and Mr. Wood, by Carman Loraas has an influential, interfering
and intimidating effect in the workplace.

In the present case we have heard uncontradicted evidence of further differential, humiliating

and demeaning treatment of Mr. Franke by Mr. Loraas in the past year, including the following:

[60]

(a) accusing Mr. Franke in front of his co-workers of damaging his truck and
making him stand beside it while pictures were taken, when in fact another employee
later admitted to causing the damage;

) providing Mr. Franke a less well-equipped truck than junior employees which
affects his earnings on the piece rate basis to which the Employer was adamant he

convert;

(c) sending Mr. Franke home before the completion of his shift while more junior
employees continue working, which affects his earnings;

(d) restricting Mr. Franke’s assignment to out-of-town calls while more junior
employees are assigned such calls, which affects his earnings;

(e) continuing to assign Mr. Franke intermittently to clean portable toilets and
drive the septic truck, while more junior employees continue to drive front-end or roll
off trucks;

@ Mr. Franke is the only driver who does not receive two consecutive days off;

(&) shortening Mr. Franke’s work day by one hour, for which no reasons were
advanced by the Employer; and,

(h) “Mr. Franke’s evidence that Mr. Loraas has made it clear that if the Union is
decertified his employment will be terminated.

In addition there is the outstanding remedial portion of the unfair labour practices in Loraas

(No. 8), supra, which includes findings by the Board, inter alia, that:

(a) in several instances the Employer unlawfully made unilateral changes to terms
and conditions of employment;
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(b) the Employer failed to comply with the Board’s Order regarding the procedure
for the reinstatement of Kevin Wood despite having been advised twice by the Board in
previous decisions as to his proper seniority date;

© the Employer improperly demoted and laid off Kevin Wood contrary to earlier
Board rulings; and,

(d) Carman Loraas unlawfully interfered with and intimidated Henry Franke in the
exercise of his rights under the Act, by engaging him in an argument over changes to
the terms and conditions of his employment and attempting to engage him in a fight.

[61] Based on the evidence in the present case, we find we have a view similar to that expressed by
the Board in the last rescission application that the poisoned atmosphere in the workplace persists in

part because of the actions of Mr. Loraas and the Employer.

[62] The argument by counsel for the Applicant that because this is the fifth time that an application
for rescission has been filed and heard it is, in his words, “an abomination” and an unlawful denial by
the Board of the exercise of the s. 3 rights of the Applicant and his supporters if it is not granted, simply
does not prevail. The adage “time may heal all wounds” assumes that the proper treatment is applied
and the wounds are not continually torn open. In the present case, the passage of time has had little
apparent effect on the conduct of the Employer and Mr. Loraas who continue to create new wounds as

well as exacerbate old ones caused by previous unlawful acts.

[63] Items (b) and (c) immediately above are related to the Board’s remedial Order in Loraas (No.
2), supra, decided in 1998; that is, the Employer has yet to comply fully with the remedial measures
ordered by the Board regarding the unfair labour practices of 1997 described in Loraas (No. 1), supra,
and has committed further unfair labour practices as outlined in Loraas (No. 8), supra, as a result of its
intransigence and that of Carman Loraas in so complying. Similarly, the assignment in the past year of
Mr. Franke to toilet washing and portable toilet transport duties while more junior employees continue
to drive front end and roll off trucks is an apparent failure to comply with the same orders of the Board

of several years ago that he be reinstated as a driver.

[64]  Similarly, the argument by counsel for the Employer that there is no evidence that any recent
conduct of the Employer influenced the Applicant to make the application, even if it is found that it
intimidated Mr. Franke, is untenable and not persuasive. Counsel is quite right that there is no evidence
that the Employer expressly and directly verbally instructed or otherwise directly encouraged the
Applicant to make the present application. However, as pointed out in previous Reasons for Decision
on rescission applications regarding this Employer, its actions, and those of its principal, Carman

Loraas, have created such a corrosive atmosphere of insecurity and tension in the workplace that, until it
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is remedied, the fair exercise of a vote on a rescission application is an impossibility. To say that the
intimidation and discriminatory and humiliating treatment of the two most well-known supporters of the
Union in the workplace — Mr. Franke and Mr. Wood — would not influence the Applicant or others to
make and support the present application and lead the Board to be concerned about the apprehension of

betrayal among the employees, is to deny reality.

[65] There is a long history of often offensive and sometimes egregious conduct by the Employer
and Mr. Loraas. They have failed to fully implement Board directions regarding the reinstatement and
treatment of Mr. Franke and Mr. Wood (Mr. Mayer was laid off at some point and refused a later notice
of recall) imposed by the Board some four years ago and reiterated in a later decision, as outlined above.
These led a different panel of the Board to conclude one year ago that the conditions in the workplace
that were found to exist in 1998 and 1999 still existed because of the Employer’s conduct. The
Employer has continued for some years and to the present time to send the message that it wants the
Union gone and that known supporters of the Union will be subjected to humiliation, ridicule and
differential adverse treatment in work assignments. Given that, it does not need to expressly instruct an
employee that holds sentiments like those of the Applicant to influence him that making the application
would be a good thing, and that things might go well for those who support a successful decertification
application and will not go well for those who do not. Indeed, Mr. Franke must have a constitution of
steel. There are few employees who have such fortitude as his to insist on their formal right to remain

at work in the face of such egregious conduct by their boss as we have heard described.

[66]  The argument that, if Mr. Franke’s complaints are legitimate and serious, grievances or unfair
labour practices should have been filed, confuses the nature of the improper conduct referred to in s. 9
of the Act with breaches of the collective agreement or the unfair labour practice provisions of the Act.
It is not necessary that conduct constituting improper influence, etc. within the meaning of s. 9 be in the
nature of such breaches. And, there may be many reasons why a union does not grieve or file unfair
labour practice applications. One of those was alluded to in the present hearing: that is, to do so may
lead some employees to develop the view that the union or certain employees are combative or
antagonistic. There may be other reasons as well, including the desire to shield an employee from a

vindictive employer.

[67]  In Dresher v. Saskatchewan Joint Board, Retail, Wholesale and Department Store Union and
Water Group Canada Ltd., et al., [1993] 3rd Quarter Sask. Labour Rep. 131, LRB File No. 033-93, the
Board observed as follows, at 142-43:



[2002] Sask. L.R.B.R. 657 SCHAEFFER v S.J.B.RW.D.S.U. et al 683

[68]

The rational for vesting this discretion [i.e., under s. 9 of the Act] in the Board was the
recognition by the legislature that the employee's right to bargain collectively would be
without substance if an employer was allowed to make work life so miserable for
employees who chose to bargain collectively that they file for decertification at the first
opportunity. It would say to employers that if they are prepared to be ruthless and
miserable enough, although they may not be able to stop certification, they can
probably force a decertification application to be filed within 10 months. All they have
to do is shut the door in the face of the union, make sure no progress is made towards a
first agreement, retaliate against identifiable union supporters, tamper with wages and
other terms and conditions of employment, bypass the union by dealing directly with
the employees and above all, make it clear that things will never get back to normal
until the employees "fix it." Never waver, and if the pressure is great enough, the
employees will get rid of the union all on their own. That is not the scheme of the Act.

When faced with an employer of this variety, a union may well find itself in difficulty
whether it resists the employer's conduct or whether it does not. If it resists and files
unfair labour practices it risks being labeled as confrontational, litigious and even
petty and vindictive. This risk exists whether the Union wins or loses the unfair labour
practices. If the union does nothing in order to avoid being perceived as litigious or
militant, it appears ineffectual against the employer and this further undermines
employee support and confidence in the union and their willingness to align themselves
with the union when sides must finally be chosen.

This is not the way the legislature intended collective bargaining to work and a choice
berween collectively bargaining that doesn't work because of the employer’s non-co-
operation or no collective bargaining at all is not the choice that the legislature
intended employees to have to make when a decertification application is filed. When
the Board is satisfied that this is the choice that the employer has managed to place
before the employees, the Board will disregard any expression by the employees of a
desire to give up their right to bargain collectively. For the Board to do otherwise and
fall into line by directing a vote would amount to complicity in the employer's
subversion of the law.

It is not necessary that direct overt evidence of influence or interference be demonstrated. In

United Food and Commercial Workers, Local 1400 v F.W. Woolworth Co. Limited, [1994] 1% Quarter
Sask. Labour Rep. 169, LRB File Nos. 148-93, 151-93, 192-93, 193-93 & 194-93, the Board stated, at

203:

However, the Union's ability or inability to prove the Employer's direct participation
with the applicant is not determinative of the Section 9 issue. It is also necessary for
the Board to determine if the disposition towards collective bargaining of the
employees who supported the decertification application was influenced by the
Employer's unlawful or improper conduct. Aside from or in addition to any specific
unfair labour practice, this also requires an evaluation of the climate which the
Employer created and whether it is intentionally designed to foster a decertification
application or encourage support for one. This is especially important when the
decertification application is brought during the first open period following a
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certification, which was unlawfully opposed by the Employer and where the Union was
subsequently prevented from providing any useful service to the employees because of
the obstruction and non-cooperation of the Employer.

[69] Notwithstanding that this is not a situation where there has never been a collective agreement,
the first “agreement” was imposed, and the Board’s comments in both WaterGroup and F.W.
Woolworth, supra, are apposite — the present Employer is to date the kind of employer described by the
Board in those cases. The Employer’s conduct in the past as found by the Board in each case, coupled
with the more recent conduct outlined above, leads unavoidably to the inference that the present
application was made, at least in part, as a result of influence, interference or intimidation by the
Employer or its agent, Mr. Loraas. In the circumstances, not least because compliance with Board
Orders is still incomplete, and the remedial portion of the unfair labour practices in Loraas (No. 8) has
not yet been dealt with, a vote on the application cannot cure the prevailing polluted atmosphere in the
workplace which dates back to the events of 1997 and the import of the messages telegraphed by the

more recent conduct of Mr. Loraas.

[70] In WaterGroup, supra, the Board expressed its task as follows, at 13-14:

The difficult task for the Board is to put both sides of this case together and then
determine whether a vote on the representation issue, in the conditions and atmosphere
in which these employees work, would be an exercise of employee prerogative as is
their right by s. 3 of the Act, or whether it would be using the prestige of the secret
ballot and democratic process to whitewash the very process of influence and coercion
that the Act is supposed to protect emplovees from.

(emphasis added)

[71]  To dismiss the present application is not to deny the Applicant and the purported supporters of
the application the exercise of rights under s. 3 of the Act. Nor is it to treat them as immature, naive or
incapable of making their own choices. Rather it is to insure that s. 3 rights are respected and not made
a mockery of by an employer that wages a sustained campaign against the Union as lawful bargaining
agent for all of the employees including its overt supporters. The broad goal of s. 3 is to foster
economic democracy and human dignity in the workplace through collective bargaining. It does not
matter if it is the fifth consecutive attempt to decertify the Union or the fiftieth attempt. If an
employer’s conduct continues to influence the ability of the employees to exercise their s. 3 rights in an

environment free of the apprehension of betrayal, the application must be dismissed.

[72]  For the reasons set out above, the application is dismissed.
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SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 333, Applicant v.
LUTHERAN SUNSET HOME CORP. at LUTHERAN RIVERSIDE TERRACE,

Respondent

LRB File No. 184-02; December 23, 2002
Vice-Chairperson, James Seibel; Members: Don Bell and Maurice Werezak

For the Applicant: Bill Hulme
For the Respondent:  Larry Seiferling, Q.C.

Certification — Appropriate bargaining unit — Managerial exclusion — Whether
position of hostess/server supervisor should be excluded —~ Board concludes that
position should not be excluded and certifies unit accordingly.

Employee — Managerial exclusion — Employer seeks to exclude hostess/server
supervisor from bargaining unit — Board concludes that position does not have
primary responsibility to exercise managerial authority within the meaning of
The Trade Union Act and duties of position do not conflict with inclusion in
bargaining unit — Board issues certification order that includes position.

The Trade Union Act, ss. 2(£)(1), 5(a), 5(b) and 5(c).

REASONS FOR DECISION

Background

[1] James Seibel, Vice-Chairperson: On September 23, 2002, Service Employees International
Union, Local 333 (the “Union”), filed an application to be certified as the bargaining agent for all
employees of Lutheran Sunset Home Corp. at Lutheran Riverside Terrace in Saskatoon (the
“Employer”), except office and clerical staff, supervisors, persons above the rank of supervisor and
personal care workers. In its application, the Union estimated there were 29 employees in the proposed
bargaining unit. The statement of employment filed by the employer listed the names of 32 employees
in the proposed unit. In its reply, the Employer stated as well that one Lori Wells, hostess/server

supervisor, was a manager and therefore out of scope of the proposed unit.

2] The matter came before a panel of the Board for hearing on October 10, 2002. The parties
joined issue with respect to the employment status of Ms. Wells and three other persons listed on the
statement of employment as “home support workers.” The Board ordered that the Board’s Investigating

Officer conduct an investigation with respect to the employment status of the four persons in dispute.
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The investigating officer provided her report to the Board on November 1, 2002 (the “IO Report™). The
parties each provided their replies to the IO Report to the Board on November 6, 2002.

3] The matter came on again for hearing before the Board on November 25, 2002. The only issue
then remaining between the parties was Lori Wells’ status; the Union accepted that the other three

persons whose status was originally in issue were properly within the scope of the proposed unit.

Evidence

[4] At the hearing, the parties agreed to the facts as found by the investigating officer in her Report
as concerns the status of Ms. Wells, except that Mr. Hulme, on behalf of the Union, disagreed that the
facts in paragraphs 20 through 23 of the IO report are accurate; his comments in that regard are outlined

below. Neither party sought to adduce any other evidence.

[5] The relevant portions of the IO Report are as follows:

General

[5] The Terrace consists of a 155-unit apartinent complex and a 24-bed
intermediate care facility (the “ICF”). The former is “enriched seniors’ housing.” A
monthly fee covers residents’ rent of an unfurnished, self-contained apartment unit
(one or two bedroom), 25 evening meals in a communal dining room, transportation to
medical appointments and weekly laundry (bed and bathroom linens) and
housekeeping service. Each floor has a small laundry room in which residents do
personal laundry and ironing. The services of a home support worker are available for
an additional fee. There are a number of common use areas available to residents: an
interdenominational chapel that doubles as a games room, lounges, TV room, etc.
Other services, such as massage therapy, hairdressing and foot care, are available on
site for a fee. Residents must prepare breakfast in their apartment; lunch is available
in the dining room for a fee.

[6] The ICF is part of the same building as the apartment complex. A locked door
separates the two; access from the ICF to the complex is through this door, which
unlocks with a keypad combination. The units in the ICF are combination
bedroom/sitting room.

[7] Wage rates for the various classifications of employees at the Terrace are as
follows:
Servers: 87.00/hour plus 4% after 6 months and then 4% annually to a

maximum of four steps



[2002] Sask. L.R.B.R. 685 S.E.LU.,, Local 333 v LUTHERAN SUNSET HOME CORP, 687

Dishwasher: 87.50/hour plus 4% as above

Housekeeping, laundry, drivers and first responders: $8.00/hour plus 4% as above
Cooks: $10.00/hour plus 4% as above

Home support workers: $8.43 —9.14 - 9.41 — 9.65 (movement through this

grid is first, after six months, then annually)

Personal care workers: $8.43 ~9.14 — 9.41 — 9.60 (movement as above)

Kelly Peevers, manager of Riverside Terrace, said that the wage increases are not
automatic; they are contingent on positive performance evaluations and on budget

capacity.

Lori Wells

[18]  Ms. Wells has been employed as a hostess with the Employer since February
2001. Before that, she worked in the same position for the owner of the company to
whom the Employer contracted food services. She says that the former manager of the
Terrace, Wayne Dahlgren, hired her at $10.00/hour with the understanding that she
would be in charge of the servers. She was paid this rate until the end of April 2001
when, apparently coincident with Michele McKeown being appointed Director of Food
Services (in addition to her position as Director of Housekeeping and Laundry
Services), Ms. Wells’ wage was reduced to $8.50/hour. Her wage was increased to
$9.00/hour in April 2002 and remains at that rate (see coples of wage statements at
Tab 6). Mr. Peevers says that the Employer has evaluated Ms. Wells’ job, along with
others, and considers $9.00/hour to be the appropriate starting wage for her position.

[19]  Ms. Wells says that the job description for her position (see Tab 7) is generally
accurate. She schedules a staff of about 13 servers to cover the dining room every day
from 4:30 p.m. to 7:30 p.m. She schedules someone to cover her shift (11:00 a.m. to
7:30 p.m.) and to wash dishes on the weekends. She tries to complete schedules at
least one week in advance. As most of the servers are students, she tries to
accommodate their personal schedules.

[20]  Ms. Wells says that when new servers are to be hired, her supervisor, Ms.
McKeown, places the advertisement in the paper and names herself as the contact
person in the ad. Ms. McKeown reviews the applications and selects ones to pass on to
Ms. Wells. Ms. Wells sets up the interviews and will conduct them on her own
sometimes and with Ms. McKeown other times. She says that the decision about whom
to hire is generally hers. Since February 2001, she has hired about six servers. She
says that about six months ago, she removed a server named Lea Jensen from the
schedule because Ms. Jensen was never available to work; she told Ms. Jensen that she
was doing that. Ms. Wells says that Ms. McKeown has told her that, if someone is not
doing the job properly, she should not schedule that person for shifts. Ms. Wells says
she would clear any discipline with Ms. McKeown. She views herself more as a head
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waitress than a supervisor and estimates that she spends about 80% of her time doing
hands on work.

Michele McKeown, Director of Housekeeping and Food Services [includes laundry]

[21]  Ms. McKeown started working for the Employer on August 15, 2000, when the
facility first opened. She was director of housekeeping and laundry until early in 2001,
when responsibility for food services was added to her assignment. She currently
earns $16.90/hour. There are about 29 employees in the departments for which she is
responsible, including cooks, dishwashers, servers, housekeepers (including laundry)
and first responders (individuals in the latter classification work as housekeepers, but
are on the schedule between 8:00 a.m. and 10:00 p.m. to respond to emergencies in the
complex).

[22]  While Ms. McKeown has overall responsibility for all these employees, she
says that Ms. Wells is primarily responsible for the servers. Ms. Wells conducts most
of the interviews and decides who will be hired. Ms. McKeown says she has disagreed
with some of Ms. Wells’ hiring decisions but has not overridden them. She encourages
servers to deal with Ms. Wells if they have problems; she recently told a server named
Rhonda to work out her concern with Ms. Wells and to come back to her (Ms.
McKeown) only if no resolution was possible.

[23]  Ms. McKeown says that she recently fired a server during Ms. Wells’ absence
and that Ms. Wells fired a server named Lea Jensen. Ms. McKeown conducted a
performance review with Ms. Wells in February during which she told Ms. Wells that
Ms. Wells needed to be stricter with the serving staff, that they walk all over her. Ms.
McKeown signs all the payroll documents from her departments that require a
supervisor’s signature.

[24]  Ms. McKeown says that she probably has more of a relationship with the ICF
staff than any other employee in the apartment complex. She is materials manager for
the whole facility, including the ICF, and will also frequently check with the personal
care workers about the quality of the meals sent over from the apartment complex. She
believes that she spends more time doing hands on work than supervising; she helps
out as necessary in all the areas for which she is responsible. She has the authority to
hire, fire and discipline employees in all the departments for which she is responsible
and has performed all those functions.

Trina Hodgson, Tenant Services Co-ordinator

[25]  Ms. Hodgson has been employed at the Terrace as tenant services
coordinator since August 2000. Her current rate of pay is $15.59/hour. She
addresses concerns that residents and/or their families have, sets guidelines for
priority of residents’ transportation and supervises and schedules four home support
workers and two drivers. Ms. Hodgson has the authority to hire, fire and discipline
employees in these classifications, though she has not fired anyone. She said that
the home support workers do not work in the ICF at all. The drivers transport
apartment residents to appointments or events as scheduled by office staff and
monitored by Ms. Hodgson. As noted earlier, Ms. Hipkin (ICF Coordinator) will



[2002] Sask. L.R.B.R. 685 S.E.LU,, Local 333 v LUTHERAN SUNSET HOME CORP. 689

very occasionally book that service for ICF residents. When the drivers are not
driving residents, they perform minor maintenance functions, primarily in the
apartment complex and occasionally in the ICF.

[6] The job description referred to by Ms. Wells in paragraph 19, above, provides, in part, as

follows:

HOSTESS:

Shift:  11:00 a.m. —7:30 p.m.

One half-hour (1/2} unpaid lunch break.

Two (2) fifteen (15) minute paid coffee breaks.

Duties:
[There follows a list of numerous hands-on server-type duties]

Responsible for serving staff:

e [nterview for new servers

Hire

Terminate

Find replacement staff when necessary

Talk to servers if there are any problems
Make up the schedules

Fill out payroll

Phone in any payroll changes

Make up a cleaning and duties list for servers
Organize staff into sections every night
Advise servers of the special needs of residents, celiac diet, anti-reflux diet, efc.

Make sure dairy is stocked and record items to be ordered
Order from Vitality — coffee and juices

[There follows a list of several miscellaneous duties]

[71 The organization chart for the facility shows only that food service staff as a whole report to the
director of housekeeping and food services; there is no separate reporting box for the hostess position

on the reporting line between the food service staff and the director boxes.

Argument

[8] Mr. Hulme, on behalf of the Union, filed a brief that we have reviewed. He argued that Ms.
Wells is in scope of the proposed bargaining unit. He submitted that paragraphs 20 through 23 of the 10

Report were inaccurate or otherwise incomplete for the following reasons:
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1 There is an inconsistency between the information provided by Ms. Wells and
that provided by Ms. McKeown: Ms. Wells admits to having removed a server — Lea
Jensen — from the schedule on the basis of lack of availability and would clear any
discipline with Ms. McKeown, while Ms. McKeown stated that Ms. Wells fired Ms.

Jensen;

2. The 10 report makes no reference to any information from the servers as to
whether they view Ms. Wells, Ms. McKeown or both as a representative of
management with authority to impose discipline, hire fire, promote and demote.

9] Mr. Hulme also made the following observations and comments regarding the contents of the
10 Report: ‘
1 In paragraph 20, Ms. Wells “views herself more as a head waitress than a

supervisor and estimates that she spends about 80% of her time doing hands on work”,
and, in paragraph 19, does all the scheduling for some 13 servers. Mr. Hulme
submitted that, in the circumstances, she would have little time to perform other
functions;

2. That Ms. Wells’s present wage rate is more in line with that of in-scope staff
than management personnel. He also asserted that the fact that her wage was cut from
$10.00 per hour to $8.50 per hour when Ms. McKeown was hired as director is telling
as to her present status.

[10] Mr. Hulme argued that Ms. Wells is an “employee” within the meaning of s. 2(f)(i) of The
Trade Union Act (the “Act”) and does not fall within either of the exceptions commonly referred to as
the managerial and confidential exclusions. Her primary responsibilities are the hands-on work
performed by the food services servers and could be considered a “senior server” in that she performs
lead-hand-type duties such as directing the servers, training staff, assigning work, approving leaves and
scheduling staff. She does not act in a confidential capacity with respect to the Employer’s labour
relations. In support of his argument, Mr. Hulme referred to the decisions of the Board in Regina
District Health Board v. Canadian Union of Public Employees, [2001] Sask. L.R.B.R. 466, LRB File
No. 054-00, and International Union of Operating Engineers, Local 870 v. Rural Municipality of
Estevan No. 5, [2002] Sask. L.R.B.R. 94, LRB File No. 006-02.

[11]  Mr. Hulme asserted that Ms. Wells’ duties do not place her in a position where there is the real
potential of conflict in a labour relations sense with other members of the proposed bargaining unit. Mr.

Hulme referred to the decisions of the Board in Saskatchewan Indian Federated College Inc. v.
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University of Regina Faculty Association, [2001] Sask. I..R.B.R. 634, LRB File No. 046-01, and [2001]
Sask. L.R.B.R. 657, LRB File No. 049-01.

[12] Mr. Hulme argued that to include Ms. Wells in the proposed unit would be in accordance with
the Board’s general policy to provide employees in the workplace with as wide an access as possible to
the benefits of collective bargaining: see, Canadian Union of Public Employees, Local 4449 v.
Glencairn Childcare Co-operative, [2001] Sask. L.R.B.R. 510, LRB File No. 092-01.

[13] Mr. Seiferling, Q.C., counsel for the Employer, argued that only paragraphs 18 through 24 of
the IO Report and the job description are relevant to this inquiry. He submitted that the relevant
consideration is not the wage rate of the position but the duties that are performed. Referring to the
decision of the Board in Westfair Foods Limited v. United Food and Commercial Workers International
Union, [1981] Feb Sask. Labour Rep. 66, LRB File No. 085-80, Mr. Seiferling argued that another
relevant consideration is whether the incumbent has the authority to discipline and terminate employees
and not whether the incumbent performs hands on work similar to the employees. He asserted that Ms.
Wells had the authority to hire and fire and had exercised that authority. For example, he said, the

decision “to remove Lea Jensen from the schedule” is, in essence, a termination.

[14] With respect to the potential for a conflict of interest, Mr. Seiferling questioned the result if a
decision by Ms. Wells were grieved and she held a position as a local union officer. Counsel also
asserted that the authorities relied on by the Union support the Employer’s position in that they support

the principles enunciated in the Westfair case, supra, or they were distinguishable on their facts.

Statutory Provisions

[15] Relevant provisions of the Act include the following:

2 In this Act:
) "employee" means:
(i) a person in the employ of an employer
except:

(A) a person whose primary
responsibility is to actually exercise
authority and actually perform



692 Saskatchewan Labour Relations Board Reports {2002] Sask. L.R.B.R. 685

functions that are of a managerial
character; or

(B) a person who is regularly
acting in a confidential capacity with
respect to the industrial relations of
his or her employer;

(i.1)  aperson engaged by another person to
perform services if, in the opinion of the board, the
relationship between those persons is such that the
terms of the contract between them can be the subject
of collective bargaining;

5 The board may make orders:

(m) subject to section 5.2, determining for the purposes of this
Act whether any person is or may become an employee;

Analysis and Decision

[16] We must determine whether Ms. Wells in the position of hostess is excluded from the proposed
bargaining unit. The Employer asserts that Ms. Wells is excluded under s. 2(f)(1)(A) because her
“primary responsibility is to actually exercise authority and actually perform functions that are of a
managerial character.” The Union counters that that authority and those functions are not her primary
responsibility, if at all. The onus is on the Employer to establish on the balance of probabilities that Ms.

Wells is not an “employee” within the meaning of the Act.

[17]  The proportion of work time spent performing managerial functions is not determinative of the
issue — even persons with undisputed independent authority to discipline and terminate employees may
rarely be called upon to exercise such authority. Position descriptions often bear limited similarity to
the way the job is actually performed. Indeed, such descriptions often contain duties and
responsibilities that, on the face of the description, the incumbent may independently exercise, but
which in practice may only be exercised with the approval of, or made as a recommendation to, a

superior. In the end, it is the real performance of the job that is important.

[18] Inthe present case, Ms. Wells has undeniably exercised an authority to hire server staff — some
6 persons over approximately the past year and a half. She makes the servers’ schedule and directs

them in their duties while generally working alongside them performing the same duties.
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[18] The evidence provided by Ms. Wells is that she does not consider herself to have independent
authority to impose discipline, let alone terminate an employee. At paragraph 20 of the IO Report, Ms.
Wells relates that while Ms. McKeown advised her fo remove anyone from the schedule that “is not
doing the job properly,” she “would clear any discipline with Ms. McKeown.” The evidence regarding
the situation of removing Ms. Jensen from the schedule is, at best, ambiguous. There is no indication
that the action was taken as a disciplinary measure, but rather because Ms. Jensen was not sufficiently
available to work to warrant including her in the regular making of the schedule. We do not consider

the incident to be a case of the exercise of an authority to terminate employees.

[20]  Another matter to be considered is that of Ms. Wells” wage rate and the circumstances of how it
came to be. The evidence is that she was originally hired at $10.00 per hour in February, 2001. In April
2001, her wage was reduced to $8.50 per hour at the same time Ms. McKeown was hired as director of
food and laundry services. No reason was advanced for this action, and while it could be a mere
coincidence, it could also be because Ms. Wells was demoted or at least that the responsibilities

expected of her were reduced.

[21]  While it is not an immutable rule, wage rates in a work place generally reflect the relative
responsibilities of the jobs in the workplace. Skilled, technical, professional and managerial staff are
usually paid somewhat to a lot more than unskilled or experienced labour. Lead hands without
managerial responsibility are generally paid a modest amount more than those they supervise. Ms.
Wells’s present wage is $9.00 per hour, while that of Ms. McKeown is $16.90 per hour — in excess of
some 80 per cent more. In contrast, Ms. Wells’s wage rate is less than that for an in-scope starting

cook, barely more than that of a server with about 4 years service and about the same as a dishwasher

with similar service.

[22] The present case bears some similarity to the fact situation in the recent decision of the Board
in United Food and Commercial Workers, Local 1400 v. 610539 Saskatchewan Limited, o/a Heritage
Inn, Saskaroon, [2002] Sask. L.R.B.R. 460, LRB File No. 161-02. In that case, the issue was whether
the position of hotel housekeeping supervisor was within the scope of the proposed bargaining unit or
was excluded as managerial. The main job duty of the incumbent in that case was to inspect the rooms
cleaned by the three day supervisor housekeepers and eleven housekeepers, but she also performed
some hands on room-cleaning work, prepared the schedule, directed the housekeeping staff and

provided verbal warnings regarding quality of work. She could affect the number of hours that a



694 Saskatchewan Labour Relations Board Reports [2002] Sask. L.R.B.R. 685

housekeeper worked through the scheduling function. However, she could not issue a written
reprimand, or impose anything more serious, except on the direction, or with the approval, of the
housekeeping manager or the hotel manager. Similarly, although she conducted some hiring interviews,
performed reference checks and made recommendations to the housekeeping manager on candidates for

hiring, she did not independently make decisions on hiring.

[23]  Indetermining that the disputed position in Heritage Inn, supra, was within the scope of the
bargaining unit, the Board confirmed the earlier observation of the Board in City of Regina v. Canadian
Union of Public Employees, Local 21, and Regina Civic Middle Management Association, [1995] 3rd
Quarter Sask. Labour Rep. 153, LRB File No. 268-94, at 158, that:

At the heart of the decision the Board must make is the question whether in any
particular case the duties which are attached to a position are of a kind and extent
which would create an insoluble conflict between the responsibility which someone
performing managerial functions owes to an employer, and the interests of that person
and his or her colleagues as members of a bargaining unit. Because such a conflict is
in many cases a matter of degree, it is impossible to state any one test which can be
used to determine whether a particular person falls on one side of the line or the other.

[24] The Board also confirmed, in Heritage Inn, supra, at 467, its long standing interpretation of the
definition of “employee” in s. 2(f) of the Act as signaling a direction to make exclusions on as narrow a
basis as is possible, and that incidental or occasional performance of managerial tasks is generally nbt
sufficient to warrant exclusion from the bargaining unit, but that the nature and degree of such

occasional tasks might, in a particular case, make exclusion appropriate.

[25] In Professional Institute of the Public Service of Canada v. Executive Branch of the
Government of Saskatchewan and Saskatchewan Government Employees’ Union, [1997] Sask. L.R.B.R.
530, LRB File No. 018-97, the Board observed, at 547-48:

This Board has interpreted this definition as a direction to make exclusions on as
narrow a basis as possible. It is not sufficient that someone who would otherwise fall
within the definition of employee perform incidentally or occasionally tasks which are
of a managerial or confidential nature. The provision requires that, in order for a
person to be excluded, the functions which are the basis of the exclusion must be the
major focus of the position.

This does not mean that the Board has not been confronted with the questions of
degree which were addressed by the Canada Board in some of the cases referred to
above. The rationale which has often been articulated as the impetus for the exclusion
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of persons performing managerial or confidential functions is, as we have seen, the
possibility of an insoluble conflict of interest between the responsibilities of these
persons in carrying out their duties, and their inclusion for purposes of representation
with a group of employees whose terms and conditions of employment may be
materially affected by their performance of those duties. Sensitivity to such potential
conflict has led the Board, on gccasion, to exclude positions on the basis that certain
key responsibilities inevitably pose the risk of conflict, even if they may not in
themselves occupy the preponderant amount of working time of the incumbents.

(emphasis added)

[26] In Saskatchewan Government Employees’ Union v. Saskatchewan Liquor and Gaming
Authority and Saskatchewan Liquor Store Managers' Association v. Saskatchewan Liquor and Gaming
Authority, [1997] Sask. L.R.B.R. 836, LRB File Nos. 037-95 & 349-96 (“the SLGA case”), in
examining whether a person's job functions and responsibilities have the potential to place the person in
a conflict of interest with members of the bargaining unit, the Board identified the primary types of
responsibilities that serve to distingnish managerial status as including the authority to discipline and

discharge and to influence labour relations, while secondary considerations include the authority to hire,

promote and demote.

[27] In the present case, while Ms. Wells infrequently exercises the secondary managerial function
of hiring, there is no evidence, or at least no unambiguous evidence, that she performs any of the
primary managerial functions identified in the SLGA case, supra. There is little evidence that, other
than preparing the schedule, the decisions that Ms. Wells makes in carrying out her job have any real

effect on the employees’ terms and conditions of work.

[28]  The fact that Ms. Wells spends much more time with the servers observing their performance,
supervising them and providing them with direction than does Ms. McKeown, does not place her in a
position of probable insoluble labour relations conflict if she is in the bargaining unit. Such an
argument was advanced by the employer in Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union v. Remai Investments Corporation, operating as Imperial 400 Motel (Swift
Current), [1997] Sask. L.R.B.R. 335, LRB File Nos. 014-97 & 019-97, where the issue was whether the
positions of housekeeping supervisor and restaurant supervisor in a motel should be excluded from the

bargaining unit. In determining that they ought not to be excluded, the Board observed as follows, at

348-49:
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[29]

It is natural that a senior manager would rely on the direct supervisors of employees to
provide insight into the daily performance of those employees, or to correct or
admonish them in connection with the carrying out of specific duties. We have
concluded that the disciplinary authority of the supervisors was limited to this kind of
minor corrective discipline.

Ms. McDowell testified that she might feel uncomfortable taking part in union
activities alongside employees who were subject to her supervision. There can be no
doubt that the position of an in-scope supervisor can be unpleasant on occasion. Such
a supervisor may be the focus of any dissatisfaction senior management have with
employee performance, and of the disenchantment of employees with their work
assignment, their fellow employees or their terms and conditions of employment. In the
Ciry of Regina v. Canadian Union of Public Emplovees decision, supra, the Board
addressed this issue, in the following terms, at 151:

It is our view thar there is nothing about the functions carried out by
the persons in these positions which creates a conflict between the
interest of their Employer and the interest of their bargaining unit
colleagues of a kind which would justify removing the positions from
the bargaining unit. Two of them said that they feit their status as
members of the bargaining unit had created problems for the
performance of their duties. Our assessment of this evidence is that
such "problems" did not go beyond the awkwardness and discomfort
which is experienced by many persons who must direct or admonish
their fellow employees. Such tension is not sufficient to qualify as a
conflict of interest of the sort which would justify the exclusion of a
position on managerial grounds. In order to justify the exclusion, the
position must be subject to competing loyalties which render it
impossible for an incumbent to bring them into balance.

(emphasis added)
And, in Heritage Inn, supra, the Board observed, at 470, as follows:

[30]  In ourview, Ms. Wolfe is in no different position than line supervisors or
working forepersons in other workplaces who assign work, supervise a crew, provide
minor admonishment, and identify problems to their superiors for action, but who are
included in the bargaining unit. Situations may arise where her position as a member
of the bargaining unit might be inconvenient or undesirable from the point of view of
either the Employer or the Union, or in which she feels uncomfortable, but this is not of
a kind or of a degree that would constitute an untenable labour relations conflict,
particularly given that it is Ms. Arcand [the housekeeping manager] who wields the

real discretionary decision making authority.
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[30] In the present case, we are of the opinion that the Employer has not met the onus to
establish on a balance of probabilities that Ms. Wells should not be included in the bargaining
unit as a managerial exclusion. Accordingly, the position of hostess/server supervisor is within
the scope of the proposed bargaining unit, and Ms. Wells’ status can be considered on the issue

of the evidence of support for the application.

[31]  As the Union has filed evidence of support for the application of more than 50 per cent
of the employees in the proposed bargaining unit, the application for certification is granted.

The Order will issue in the usual form.
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INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 529,
Applicant v. SUN ELECTRIC (1975) LTD., ALLIANCE ENERGY LIMITED and
MANCON HOLDINGS LTD, Respondents

LRB File No. 216-01; December 23, 2002
Chairperson, Gwen Gray, Q.C.; Members: Brenda Cuthbert and Gerry Caudle

For the Applicant: Drew Plaxton
For the Respondents:  Larry Seiferling, Q.C.

Practice and procedure — Production of documents — Panel of Board reviews
documents the production of which remains at issue between parties — Board
orders production of certain additional decuments.

The Construction Industry Labour Relations Act, 1992 ss. 18 and 18.1 (b) and (¢)

REASONS FOR DECISION

[1] Gwen Gray, Q.C., Chairperson: On August 21, 2002 the Board ordered the Respondents
to disclose and produce to the Applicant the information and documents requested by the Applicant
in its solicitor’s May 13, 2002 letter to the solicitor for the Respondents. A number of issues arose as
a result of the Order and the parties attended at the Board on November 27, 2002 to address the

additional issues.

[2] In order to address the issues raised at the November 27, 2002 hearing, the Board decided to
conduct its own review of various documents. The Board conducted its document review on
December 10 and 11, 2002 in Saskatoon at the offices of the solicitors for the Applicant and the

Respondents.

[31 These reasons set out the issues in dispute between the Applicant and Respondents with

respect to each of the items listed in the May 13, 2002 letter (in bold) and the Board’s ruling.
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All and any documents relating to any sale, lease, transfer or disposition of a business or part
thereof from any of the respondents to any of the other respondents, whether said transactions
occurred within the province of Saskatchewan or otherwise.

[4] The Applicant complained that the Respondents eliminated all references to financial
information from the documents provided. Counsel for the Applicant provided the Board with copies

of various agreements with the deletions.

[5] The Respondents argued that the financial information contained in the documents in
question did not relate to any issues in dispute in the application, that is, the alleged successorship,

the related employer question or the issue of abandonment.

[6] The Board reviewed the original of the documents in question at the office of the solicitor for
the Respondents. The Board’s review of the documents listed in Schedule One to the Respondents’

Statement as to Documents establishes as follows:

1 Documents #3, #4 — The assets transferred from one Respondent to the other
were done at the book value and UCC of the assets at the time of the sale. The
Board does not require further disclosure of the amounts;

(2) Documents #5, #6 — The Resolutions reflect a transfer of shares at the value
set out in Documents #3 and #4 and do not require disclosure;

3 Documents #10 and #11 — The Board directs the Respondents to provide the
entire agreements to the Applicants as the values stated in the agreements are
relevant to the proceedings;

@ Document #21 — The Board finds that the values are consistent with the
values expressed in Documents #3 and #4 and do not need to be disclosed,;

(%) Document #22 — The financial information is not relevant to the proceedings
and does not require disclosure;

(6) Documents #23, #24, #25 — A number of documents from the minute books
of the respondent corporations were not produced to the Applicant. The Board has
reviewed the same and determined that (a) information pertaining to work performed
by the corporations has been disclosed in Documents #1 and #2; (b) the remaining
information is not relevant to the issues in dispute;

(N Document #40 — the values assigned in this document are reflected in
Documents #3 and #4 and reflect a book value and UCC of the assets in question.
No disclosure of the actual dollar amount is required.
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All documents in relation to all acquisitions from any respondent in relation to any assets
including without restricting the generality of the foregoing, tools, vehicles, other equipment,
land, buildings and leases for same, telephone numbers, fax numbers and other communication
vehicles.

7] The Applicant argued that this information was provided without details of the financial
arrangements. The Respondents argued that the financial information was not relevant. The Board
has reviewed the documents as set out above under the first heading and our rulings are repeated with

respect to this clause of the Order.

All documents in relation to any agreements concerning the transfer or disposition, direct or
indirect from any respondent to another of goodwill, customer lists, accounts receivable,
contracts of any variety, or inventory, whether in Saskatchewan or otherwise.

[8] The Applicant complained that no documents had been produced under this heading and the
Respondents provided no explanation with respect to the non-production. The Respondents did not

advise the Board of its position on this class of documents.

[9] The items listed in this heading are dealt with in various documents provided by the
Respondents to the Applicant (for instance, #3, #4, #5 to #21). The Applicant must assume from the
Respondents’ reply that there are no further documents related to these issues. If, at the hearing, it is

established that other documents do exist, then the Respondents will be required to produce them.

All documents in relation to incorporation, corporate registration, directors, officers,
shareholders, key management and personnel, and including annual returns and minute books
for each corporation in the province of Saskatchewan from 1975 to present.

[10] The Applicant argued that the Respondents had provided copies of the minute books with
certain materials removed. The Applicant also complained that the Respondents had not provided

the Applicant with information on key personnel.

[11] The Respondents argued that the materials removed related to financial information that is
not relevant to the issues in dispute. The Respondents argued that information on key personnel is
contained in the minute books through the lists of directors and shareholders and nothing more is

required.
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[12] We have ruled on the issue of the missing documents from the Minute Books above.

[13] Inrelation to the request for disclosure of key management and personnel, the Respondents
must provide the Applicant with such lists for the period under consideration in the application for
each Respondent. Key management and personnel includes all employees, officers and shareholders

employed as superintendents and those positions above superintendents.

Employee lists for head office personnel in any jurisdiction and office personnel and
construction workers in the province of Saskatchewan from 1975 to present.

[14] The Applicant complained that the Respondents failed to produce any lists of employees.

[15] The Respondents argued that the remedial issues were not being dealt with at this stage of
the hearing and no disclosure was required with respect to the remedial issues as a result of the
agreement reached between the parties earlier. The employee lists relate only to the issue of remedy.
It would be prejudicial to require production of the lists as the Applicant may use them to discipline
members who have worked for the Respondents on a non-union basis. The Respondents argued that

employee lists were not central to the issue of common control and direction that is the key issue on

the related employer aspect of the application.

[16] The Board notes the requirement to provide employee lists as set out in paragraph (5) was
made in its earlier order. At the November 27, 2002 hearing, the Respondents attempted to re-argue

the earlier procedural ruling. There must be some finality to Board rulings, particularly on

procedural matters.

[17] We note on this point that the issue of the composition of the workforces of all Respondents

was raised in the replies filed by the Respondents when they asserted in their replies (using SUN

Electric’s reply as the example):

SUN Electric (1975) operates separately and independently from the Respondents,
Mancon and Alliance. Sun Electric (1975), inter alia, maintains its own work force,
bank account, Canada Customs and Revenue Agency Business Number, Canada
Customs and Revenue Agency source deduction account for payroll, GST account,
Saskatchewan Workers’ Compensation Board account and Saskatchewan Finance
revenue account, separate and apart from Mancon and Alliance.

(emphasis added)
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In this light, one can assume that the information is broadly relevant to the issue of related employer

status.

[18]  The issue concerning the possible use of the information by the Applicant to discipline its
members is covered by the agreement reached by the Applicant and the Respondents — that is, the

information will be used solely for the purposes of this hearing.

[19] The Respondents are instructed to provide the information requested to the Applicant.

All documents in relation to the lease of capital assets to or from any other respondent.
All documents in relation to joint ventures or contracts with any other respondents.

[20] The Applicant complained that the documents produced under these headings had all
financial information deleted. In addition, counsel for the Applicant noted that there was no on-
going information provided under these headings, that is, all the information pertained to the early

transactions between the Respondents in the 1980s.

[21]  Counsel for the Respondents advised that all information under these headings had been
provided. The economic information was withheld for the reasons stated above — that is, it was not

broadly relevant to the issues under consideration.

[22] We have ruled on the financial disclosure above. The Applicant must assume that disclosure
has been complete. Examination of witnesses may be required to explain the documents produced

and to fill in the perceived gaps.

All documents in relation to the provision to or receipt of services from any other respondent,
including, without limitation, accounting, bookkeeping, financial reporting, payroll, personnel or
human resources, administration, supervision, inventory or purchasing, computing, quality
control, occupational health and safety, management or project management, labour or
employment, labour relations, engineering and design, estimating or tendering, communications,
public relations, recruiting, training, consulting, advice, legal, tax, reporting, acquisition of bonds
or letters of credit, provision of office facilities or personnel or other services within the last five
years.

[23] Counsel for the Applicant complained that there was scant material produced under this

heading and such information had all financial details deleted.
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[24] Counsel for the Respondents advised that all materials were produced and the financial

information was deleted because it was not broadly relevant to the issues in dispute.
[25] The deletion of financial information was dealt with above.

[26] The disclosure requested under this heading has been posed with a five year time frame. We
find that there are documents that are relevant to this issue listed in Schedule III to the Statement as
to Documents. The Board ordered production of documents in Schedule II to the Respondents’

Statement as to Documents in the August 21, 2002 Order.

All corporate and inter-office memoranda as well as correspondence to and from any of the
respondents or third parties concerning corporate organization, reorganization management or
structure and trade unions, collective bargaining, certifications or collective bargaining

agreements.

[27] The Applicant complained that no information was received under this heading.

[28] The Respondents advised that there are no documents in this heading other than documents

that are subject to solicitor-client privilege that the Respondents have decided not to waive.

[29]  Again, the Applicant must assume that there are no documents under this heading. No

further ruling will be made.

[30] In addition to these issues, the Respondents raised the following issues:
Review of the minutes of the Union’s executive and membership meetings.

[31] Counsel for the Respondents seeks more information from the minutes. He proposed that the
minutes be reviewed by him and his clients, subject to the agreement on the use of the materials.
Counsel wants information arising from the minutes on matters pertaining to enabling agreements
entered into between the Applicant and other employers. In his view, this information relates to the

issue of the abandonment by the union of its bargaining rights against Alliance.

[32] In addition, the Respondents want additional documents arising from the review of the
Applicant’s minutes, in particular, those relating to charges made against employees working for

Alliance/Mancon/SUN during the period in question, the relevant constitutions, and the results of the
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charges. Counsel for the Respondents argued that this information is broadly relevant to the issue of

abandonment.

[33] The Respondents also sought information from the Applicant relating to its attempts to
organize Alliance. Again, counsel argued that the information was broadly relevant to the issue of

abandonment.

[34] The Respondents also sought a copy of a letter sent by the Applicant to Government listing
the unionized contractors in its trade division for the purposes of the Crown Tendering Agreement

and copies of any letters in which it described or dealt with Alliance as a “anion” contractor.

[35] The Applicant argued that the enabling agreements with other employers are not broadly
relevant to any of the issues in this hearing. He also argued that the abandonment issues are defined

and limited by the Mudjatik Thyssen case.

[36] The Board reviewed the minutes and flagged pages that require further disclosure to the
Respondents. The Applicant is ordered to produce the flagged pages to the Respondents along with
an indication of the date of the meeting minute, if such is not apparent on the page itself. If the
particular page has already been produced, no additional production need be made. This production
includes references to various project agreements and to “enabling” or “enabling agreements.”
Further production of documents under this heading is not required as they are not broadly relevant
to the issue of abandonment. For instance, the Respondents have knowledge of whether the

Applicant offered it an enabling agreement or any other special arrangements.

[37] The issue of internal union charges against members of the Applicant are internal union
matters and no further disclosure is required arising from the production of minutes referring to the

charges. No further production is required by the Board related to this issue.

[38] On the issue of “salting,” the Applicant has provided the Respondents with minutes
reflecting its attempts to organize the Respondent, Alliance, by providing the Respondents with

copies of minutes reflecting such attempts.
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[39] The Applicant is directed to provide a copy of any letter during the relevant period wherein it
listed to Government the contractors with whom it holds bargaining rights and with whom it
conducts collective bargaining. It is also directed to provide copies of any correspondence to a third

party where it described Alliance Energy Limited as a unionized contractor.

[40] These Reasons shall constitute the Board’s further order in this matter. Production shall be
made as soon as possible. The Board Registrar is directed to forward scheduling information forms

to both counsel in order to set further hearing dates.
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JODY ANN HEEDS, Applicant v. CANADIAN UNION OF PUBLIC EMPLOYEES,
LOCAL 1975 and COUNTRY CLASSIC FASHIONS LTD. (TREATS CAFE, LOWER
LEVEL PLACE RIEL), Respondents

LRB File No. 224-02; December 23, 2002
Chairperson, Gwen Gray, Q.C. Members: Bruce McDonald and Michael Wainwright

The Applicant: Jody Ann Heeds
For the Respondent Employer: No one appearing
For the Respondent Union: Harold Johnson

Decertification — Discretion of Board - Determination of successorship
application currently filed with Board will determine whether imposed
collective agreement applies to current employees — Employees entitled to know
their status with respect to collective agreement prior to voting on rescission
application — Board defers decision on rescission application until successorship
application heard and determined.

The Trade Union Act, s. 5(k)

REASONS FOR DECISION
Background

[1] Gwen Gray, Q.C., Chairperson: On November 12, 2002, Jody Ann Heeds (the
“Applicant”) brought an application for rescission of the certification Order dated November 24,
1997 and issued to the Canadian Union of Public Employees, Local 1975 (the “Union”) for all
employees of Treats at its locations at the University of Saskatchewan in Saskatoon with certain
exceptions. The application affects only Treats Café Lower Level at Place Riel, which location has
undergone an apparent change in ownership from a corporation known as Four Star Management
Ltd. (“Four Star”) to Country Classic Fashions Ltd. (“Country Classic”). The former corporation,
whose principal owner is Mr. Ron Cummings, maintains ownership of part of Treats in the Upper

Level of Place Riel. Country Classic is owned by Ms. Debbie Mitchell.

[2] The Applicant originally filed her application with the Board on October 21, 2002, which
was within the 30-60 days before the anniversary of the certification Order issued to the Union. As a
result of a Board imposed first collective agreement on Treats (discussed below), the Board advised
the Applicant that her application needed to be filed in the 30 — 60 day period prior to the anniversary

of the effective date of that agreement, being January 1, 2000. The second filing date of November
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12, 2002, conforms to that open period. The support evidence accompanying the application was

collected in the six month period prior to the date of application.

[3] The Union has two applications outstanding in relation to Treats (both locations). In LRB
File No. 220-98, the Union applied for and obtained an Order imposing a first collective agreement
on Treats. The application was filed with the Board on November 3, 1998. Initially, the Board
directed the parties to engage in conciliation. These efforts failed, and on April 28, 2000, the Board
ordered that it would impose a collective agreement. Hearings with respect to the imposition of a
first collective agreement took place on June 23, 2000. The Board issued its Reasons for Decision
imposing a first collective agreement on September 18, 2001. On November 29, 2001, the Union

sought clarification of the Reasons. The Union described its reasons for the requested clarification

as follows:

The Collective Agreement provides for a retroactive wage increase to January 1, 2000
and January 1, 2001. Part of the business was sold on or about April 14, 2002 to
Debbie Mitchell. Although Ms. Mitchell has not yet signed the Collective Agreement,
we understand that she does not dispute her responsibility after April 14, 2001.
However, she does not feel she is responsible for payments prior to April 14, 2001.
She has also told us that there is an agreement between her and Mr. Cummings which
establishes his responsibility for any wages owing prior to April 14, 2001. We have
not seen this document nor do we know Mr. Cummings’ position on this matter.

It would appear that the assignment of responsibility for retroactive pay should be
quite straight forward, but we think it is one that should be addressed by the Board

so this Collective Agreement can be finally resolved.

[4] A further hearing was conducted on February 25, 2002 with Reasons for Decision
confirming the original Order issued on April 24, 2002. Four Star applied for judicial review of the
Board’s decision and this application was dismissed by the Court of Queen’s Bench on December 12,

2002, a few days after the Board heard this application for rescission.

[5] The Union has also filed an application for successorship (LRB File No. 235-02). It claims
that Country Classic is the successor to Four Star and is bound by the certification Order and
collective agreement with respect to the operation of Treats Café Lower Level at Place Riel. The

Union filed this application on November 22, 2002; the Board has not yet heard the application.
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[6] This is the third application for rescission that employees at Treats have filed. The Board
dismissed the first two applications under s. 9 of The Trade Union Act, R.S.S. 1978, c. T-17 (the
“Act”). In the last application, the Board found that both employers had improperly influenced or
interfered with the application by failing to implement the terms of the imposed first collective
agreement: see Smith v. Canadian Union of Public Employees, Local 1975 et al., [2002] Sask.
L.R.B.R. 1, LRB File No. 256-01.

[7] Country Classic did not appear at the hearing of the rescission application.

Facts

[8] The Applicant is a regular part-time employee at Treats Café Lower Level Place Riel. She
has worked at Treats since Ms. Mitchell took over the Café from Mr. Cummings in April 2001. She

did not work under Mr. Cummings’ management.

[9] The Applicant explained to the Board that employees in the Treats Café Lower Level Place
Riel do not feel the need for a union. They feel caught in a conflict between the Union, the new
employer and the old employer. The Applicant advised the Board that she had not discussed the
application with her current employer or manager and was not influenced in any way by her in the

bringing of this application.

[10] The Applicant acknowledged that the current employer does not pay her in accordance with
the terms of the collective agreement imposed by the Board. She is paid $7.00 per hour while the

agreement would require her to be paid $7.25 per hour.

[11] The Applicant criticized the Union’s lack of contact with employees at Treats and suggested
that it had not held union meetings, deducted union dues, elected shop stewards or the like. She was
unaware of the location of the Union’s bulletin board, its offices on campus, its regular meeting times

and the like.

[12]  Mr. Moran, staff representative for the Union, testified that he took over the servicing of the
Union in September 2002 from Mr. Holmes. Mr. Moran met with two employees of Treats Café in

September to discuss sick leave issues. At the meeting, he described the complicated legal issues
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arising from the imposition of the collective agreement on Treats Café, and the intervening sale of

part of the business to Country Classic, to the employees.

[13] Mr. Moran reported that he had been advised by Mr. Sharman, the Union’s president, that
Ms. Mitchell did not want to discuss labour relations matters directly with the Union but directed him
instead to her solicitor, Mr. Beckman. Mr. Moran wrote to Mr. Beckman on October 1, 2002
requesting that Ms. Mitchell apply the collective agreement to employees retroactive to April 14,
2001, the alleged date of sale from Four Star to Country Classic. He also requested dates for
collective bargaining with the Employer. Mr. Moran advised Mr. Beckman that if the retroactive

wages were not paid back to April 14, 2001 by October 8, 2002, the Union would refer the matter to

the Board.

[14] Mr. Beckman responded to Mr. Moran’s letter by indicating that Country Classic agreed that
it was bound by the certification Order but disputing that it was bound by the collective agreement.
Mr. Beckman explained that his client takes this position because the Board had not imposed a

collective agreement on Treats prior to April 14, 2001. He did indicate that he would seek dates for

collective bargaining.

[15] Asaresult of Mr. Beckman’s letter, Mr. Moran filed the application for successorship. The
Union disagrees with Mr. Beckman’s suggestion that the collective agreement does not apply to

Treats Café and it is not interested in bargaining with the starting premise that no agreement

currently applies to the employees in question.

[16] In October 2001, Mr. Holmes, then the staff representative for the Union, wrote to Ms.
Mitchell outlining the terms of the collective agreement; noting that wage increases in excess of the
collective agreement had been offered to certain employees; requesting information on those wage
rates; seeking hours of work in order to calculate retroactive pay; and notifying Ms. Mitchell that

new employees must join the Union and dues are required to be deducted effective January 1, 2000.

[17] Mr. Holmes had written Ms. Mitchell as well in May 2001. Her solicitor, Mr. Harradence,
responded in June 2001 that “Ms. Mitchell takes that position that she was not told that there was a

Union at the particular Treats franchise which she is in the process of purchasing. I would appreciate
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it if you would provide me with some substantiation that there is in fact a collective bargaining

agreement which covers the employees of this Treats franchise.”

[18] Mr. Holmes provided Mr. Harradence with a copy of the certification order, a copy of the
union security request, a copy of the Board’s decisions on the first collective agreement application
and the Board’s decision on the first rescission application (L.LRB File No. 258-99). Mr. Holmes
advised Mr. Harradence that the application for first collective agreement was still pending before

the Board.

[19] Mr. Moran explained that the Union did not require the payment of union dues from
employees of Treats Café until the first collective agreement was implemented. Mr. Moran disputed
the Applicant’s complaints that employees were unaware of the Union. He noted that this is the third
attempt by employees to rescind the certification Order. In addition, employees have approached the
Union for assistance but the Union has been left in a difficult position as a result of the on-going

dispute over the implementation of the first collective agreement.

Analysis and Decision

[20] The Union applied for first collective agreement assistance prior to Ms. Mitchell’s
company’s purchase of Treats Café Lower Level at Place Riel. The issue of whether the collective
agreement that was imposed by the Board applies to this owner is a matter that will be determined by
the Board in the application for successorship brought by the Union in LRB File No. 235-02. We
note that Ms. Mitchell’s company acknowledges successorship but the issue of the application of the

collective agreement is in dispute.

[21] 1t would seem to this Board that the successorship issues must be resolved before the Board
can fairly determine the present application. In the previous rescission application, the Board found
that the employers’ failure to implement the imposed collective agreement amounted to interference

or influence and it exercised its discretion under s. 9 to dismiss the rescission application.

[22]  Although the process of obtaining a collective agreement has been a lengthy one for the
employees in question, the Union is not responsible for the delays or for the complications that have

arisen. The Union made Ms. Mitchell aware of the legal processes that were on going at the time of
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the sale. It also attempted to have the various matters resolved by referring the issues to the Board in
LRB File No. 220-98. Country Classic was notified of the hearing but did not participate in it: see
Reasons for Decision, [2002] Sask. L.R.B.R. 229.

[23] In our view, the employees are entitled to know if the imposed collective agreement applies
to them prior to considering whether they will vote to rescind the Union’s certification. If the
agreement does apply to them, they are also entitled to experience the benefits of the agreement. For
these reasons, the Board will defer a decision on this application pending a hearing and

determination of the successorship application.
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