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kind is indicated by the fact that the onus rests on the
employer to show that trade union activity played no
part in the decision to discharge or suspend an
employee.

[24] As we have explained in other cases, such as 7-Eleven Canada Inc., supra, the Board
considers whether the Employer’s reasons for termination provide a coherent and credible
explanation for the dismissal. This enables to Board to judge whether the Employer may have been

motivated by anti-union animus in deciding to dismiss the employee in question.

[25] We do not assess whether the Employer’s reasons would constitute “just cause” for
dismissal, as required in the common law or under the terms of a collective agreement. Nor does the
Board judge the sufficiency of the notice provided to the employee, if the dismissal is made with

notice and not cause, under the general common law applicable to non-union employment.

[26] In the present case, the Employer did not purport to terminate Ms. Brooks employment for
cause. Rather, it purported to terminate the employment contract under the terms of the written
contract — that is, by giving Ms. Brooks three months pay in lieu of notice. The reasons for the
termination relate to the longstanding dispute between the Employer and Ms. Brooks over her hours
of work. Both parties acknowledge the seriousness of the dispute and the disruption it caused to their

working relationship.

[27]1 1Inour view, the Employer’s explanation is coherent and credible. Several attempts were
made by both sides to resolve the outstanding issue of Ms. Brooks’ work schedule. The hostility
between Ms. Brooks and Ms. Cunningham, in particular, was increasing, thereby limiting the ability
of the parties to achieve a mutually satisfactory arrangement. The Employer’s evidence can be

summarized by saying that it was at the end of its rope in dealing with Ms. Brooks on this issue.

[28] We find that the Employer has established that it had good and sufficient reasons for
terminating Ms. Brooks’ employment. This does not mean that the Employer has established “just
cause” or that the Employer provided adequate pay in lieu of notice, as required by the common law.

These issues do not fall to the Board for determination.
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[29] However, in attempting to discern if the Employer was motivated by anti-union animus in
dismissing Ms. Brooks from her employment, the Board cannot infer from the reasons provided by
the Employer that it was so motivated. In other words, the reasons do not lack the coherence or

credibility to lead the Board to conclude that they simply mask an anti-union motivation.

[30] The termination of Ms. Brooks’ employment occurred before the Employer was officially
aware that a union organizing drive was reaching its peak. The Employer admitted that it was aware
that a campaign to organize its employees had been on-going for several years; however, this fact did
not concern the Employer as it was already partially unionized. There is no other indication that the

Employer was engaged in an attempt to discourage employees from joining the trade union.

[31] In these circumstances, the Board does not find that the Employer violated s. 11(1){e) and, as

a result, dismisses the Union’s application.
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INTERNATIONAL UNION OF PAINTERS AND ALLIED TRADES, LOCAL 739,
Applicant v. L.C.M. SANDBLASTING AND PAINTING LTD., Respondent

LRB File No. 152-01; November 6, 2001
Vice-Chairperson, James Seibel; Members: Ken Hutchinson and Patricia Gallagher

For the Applicant: Angela Zborosky
For the Respondent:  Glen Dowling

Bargaining unit — Appropriate bargaining unit — Construction industry -
Proposed painter bargaining unit includes sandblasting work and therefore
differs from standard painter bargaining unit - No evidence that jurisdictional
bodies in construction industry have assigned sandblasting work to painter
craft but both sandblasting and painting preparation work have been included
in scope of provincial painter collective agreement — Board concludes that
proposed bargaining unit appropriate under circumstances.

Certification — Statement of employment — Persons listed on statement of
employment should have sufficiently regular and substantial or tangible
connection with employer on date application for certification is filed — Casual
workers with no regular or tangible connection to employer, infrequently called
in for small bits of work and with no real expectation of future recall not
properly listed on statement of employment.

The Trade Union Act, ss. 2(a), 5(a), 5(b) and 5(c).

REASONS FOR DECISION
Background

[1] James Seibel, Vice-Chairperson: International Union of Painters and Allied Trades, Local
739 (the "Union™) applied to be certified as the designated bargaining agent for a group of employees
of L.C.M. Sandblasting and Painting Ltd. ("LCM") comprising "all painters, painter apprentices,
sandblasters and painter foremen." The unit description is not the standard unit for the painter trade
division in the construction industry established by the Board in Construction and General Workers
Union v. International Erectors and Riggers, a division of Newbery Energy Ltd., [1979] Sept. Sask.,
Labour Rep. 37, LRB File No. 114-79, colloquially referred to as a "Newbery unit.”
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2] The shareholders and directors of LCM are Darren Mosewich, who is most actively involved
in the management of the company, and his father, Lawrence Mosewich, who is largely retired from
actively working. In its application filed August 1, 2001, the Union estimated there were
approximately nine (9) employees in the proposed bargaining unit. The statement of employment
filed on behalf of LCM lists nine (9) persons as employees, however, the Union disputed that four (4)
of the names should not be included for the purposes of determining majority support for the
application on the grounds they were not "employees" within the meaning of The Trade Union Act,
R.S.S. 1978, c. T-17 (the “Act”) when the application was filed. Those names are Lloyd Isted, Irene
Hall, Dan Hunter and Bill Holrﬁes. The Union also took the position that three (3) names that do not

appear on the statement of employment should be included. Those names are Gary Elek, Ian

Wereley and Richard Desnomie.

[3] During preliminary submissions at the hearing by the Board on September 7, 2001, counsel
for LCM, Glen Dowling, did not take issue with the description of the proposed bargaining unit and
agreed that the names of Gary Elek, Ian Wereley and Richard Desnomie should be added to the
statement of employment for an alleged total of 12 employees in the proposed unit.

[4] The issues joined before the Board at hearing were: (a) the description of the bargaining unit;

(b) the composition of the statement of employment; and (c) the status of each of Isted, Hall, Hunter

and Holmes.

Evidence

[5] John Beddome has been the business manager of the Union for some 15 years. He testified
about the painting trade and the structure of collective bargaining for the trade division referring to
the provincial agreements in both Saskatchewan and Manitoba. Mr. Beddome described the
sandblasting function as preparatory to, and an integral part of, the industrial painting process. He
said that while painters often do sandblasting work, not all painters do so, and not all persons
engaged in sandblasting do painting. He said that the Saskatchewan provincial agreement for the

painters trade division has included sandblasters within its scope for perhaps 25 years.

[6] Gary Elek has been a member of the Union for some 25 years. He does both painting and
sandblasting. He was engaged by LCM as an employee on May 4, 2001 and worked pretty much
full-time from Monday to Friday until he was purportedly laid off for lack of work on July 31, 2001.
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7] Mr. Elek testified that he believes the person he knows simply as "Lloyd" is the Lloyd Isted
whose name is in issue on the statement of employment. He said that while he did not know whether
Mr. Isted had a regular work schedule, he saw him working two or three times a week in the late
afternoon for an hour or two each time. He said that while Mr. Isted appeared to help with
preparation, he did not see him painting. Mr. Elek testified that he did not know who Dan Hunter
and Bill Holmes were and he did not see anyone by those names working at LCM. Mr. Elek said that
Irene Hall was introduced to him as a friend of Lawrence Mosewich but he did not see her working at

LCM.

[8] Mr. Elek said that Darren Mosewich summoned him to a meeting of employees on the
morning of July 31, 2001. He said that neither Lloyd Isted nor Irene Hall was present at the meeting
and neither was anyone named Dan Hunter or Bill Holmes. At the meeting, those assembled were
advised that there would be some layoffs for lack of work, purportedly occasioned by the retirement
of Lawrence Mosewich planned for the end of November. Later that day, Mr. Elek was advised that

he was immediately laid off.

[9] Richard Desnomie, a second-year painter apprentice, was employed by LCM mostly doing
sandblasting and preparation work for approximately five (5) months until he was purportedly laid
off for lack of work on July 31, 2001. He worked pretty much full-time hours from Monday to

Friday and some overtime during evenings and weekends.

[10] Mr. Desnomie described his technical college training for the painter trade and said that it

included specific training in sandblasting and preparation work.

[11] Mr. Desnomie testified that he observed Lloyd Isted to work variably two or three times a
week for an hour or two each time in the late afternoon. He said that he did not know any of Irene

Hall, Dan Hunter or Bill Holmes and had never seen anyone by those names working at LCM.

[12] Mr. Desnomie also testified that, although he was off work for a work-related injury on July
31, 2001, he was summoned to an employee meeting by Darren Mosewich on one hours' notice. He
testified that while all other persons on the statement of employment were at the meeting, plus
himself, Mr. Elek and Mr. Wereley, none of Isted, Hall, Hunter or Holmes was present. He said he

was advised that day that he was immediately laid off for lack of work.
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[13] Darren Mosewich, along with his father, Lawrence, is one of the principals of LCM. He has
been involved in the management of the business since 1987. He asserted that he and his father

should be excluded from the description of the proposed bargaining unit.

[14] Mr. Mosewich said that each of Lloyd Isted, Dan Hunter and Bill Holmes were employed
part-time by LCM doing sanding, fine taping and masking and "shot blasting.” He said that Irene
Hall who worked 120 hours a month also did "fine painting" work. He said that all four persons had

no regularly scheduled hours of work and had "flexible hours based on requirements and their ability

to come in.”

[15] Mr. Mosewich produced LCM's payroll ledger for June, July and August, 2001. The records
purport to simply show a total number of hours worked by each person each month but do not show
on what days they worked or which or how many hours were worked each day. The entries he

referred to show that the following nine (9) persons worked full-time or close to full-time hours in

June and July:
Trent Lasko Mike Ogrodnick
Merle Melenychuk Richard Desnomie
Bruce Ehrmentraut Gary Elek
Ian Wereley Donald Bonneau
Mike Anaka

[16] Mr. Mosewich testified that Lloyd Isted, who had another job, started working part-time in
April, 2000 at LCM for 20 to 30 hours a month in late afternoons and on weekends. Mr. Isted, he

said, is allowed to choose when he works.

[17] Referring to the payroll records, Mr. Mosewich testified that Dan Hunter worked six (6)
hours in June, 14 hours in July and five (5) hours in August, 2001, doing taping and shotblasting. He
had also worked for LCM in 2000 for approximately 30 hours over nine (9) months. Mr. Mosewich
said that Bill Holmes did not work in June and worked for eight (8) hours in July and four (4) hours
in August, 2001. He said that the reason the full-time employees did not know of Mr. Hunter or Mr.

Holmes was because they worked in the evening or on weekends.
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[18] Mr. Mosewich said that he did not think it was necessary that Isted, Hunter or Holmes be at

the meeting of July 31, 2001 because layoffs would not substantially affect them.

[19] With respect to Irene Hall, Mr. Mosewich testified that she had worked for LCM for some
six (6) years doing fine painting and preparation. He said Ms. Hall lived in his father's house and
that they were friends, but denied any other knowledge of the nature of their relationship. Mr.
Mosewich testified that Ms. Hall had variable hours that included evening and weekend work and
that was most likely why Mr. Elek and Mr. Desnomie, who worked mostly full-time daytime hours
had not seen her working. The payroll ledger showed that Ms. Hall purportedly worked exactly 120
hours each month. Her earnings for 2000 showed that she purportedly worked the equivalent of

exactly the same number of hours each month that year.

[20] Incross-examination, it was pointed out that there was no specimen signature provided for
Bill Holmes. Mr. Mosewich said that Mr. Holmes was on holidays when the signatures were taken

and he had simply neglected to obtain it later.

Argument

[21]  Ms. Zborosky, counsel for the Union, citing the Board's decision in Service Employees'
International Union, Local 333 v. Metis Addictions Council of Saskatchewan, Inc., [1993] 3™ Quarter
Sask. Labour Rep. 49, LRB File No. 002-93, asserted that in order to be listed on the statement of
employment as an employee for the purposes of determining the level of support for a certification
application alleged "part-time" employees must have "a sufficiently regular and substantial
connection with the employer"” while "casual” employees should not be listed. In the context of
construction, Ms. Zborosky referred to the decision of the Board in International Union of Operating
Engineers, Hoisting, Portable & Stationary, Local 870 v. K.A.C.R. (A Joint Venture), [1983] Sept.
Sask. Labour Rep. 37, LRB File No. 106-83, in support of her argument that the Board should look at
a reasonable period of perhaps two weeks prior to the filing of the certification application to

determine the employment status of disputed individuals.

[22] Ms. Zborosky argued that if these principles are applied in the present case, none of the four
(4) persons in dispute should be considered for the purposes of determining the level of support for

the application.
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[23] More specifically, with respect to Ms. Hall, Ms. Zborosky pointedly stated that except for the
assertion of her employee status by Darren Mosewich, there was no evidence that she actually did
any work for LCM; and, citing the Board's decision in Saskatchewan Joint Board Retail, Wholesale
and Department Store Union v. Choiceland Auto Service Ltd., [1986] Feb. Sask. Labour Rep. 66,
LRB File No. 249-85, argued that, in any event, she ought to be excluded from the statement of

employment as being as effectively tied to management as a spouse.

[24] With respect to the description of the bargaining unit, Ms. Zborosky referred to the following
decisions in support of the unit 'applied for: Construction and General Workers' Union, Local No.
180 v. Summit Pipeline Services Ltd., [1996] Sask. L.R.B.R. 770, LRB File No. 326-96 and also
International Brotherhood of Painters and Allied Trades, Local 1996 v. D & T Mechanical Ltd., et
al., [1995] 2 Quarter Sask. Labour Rep.132, LRB File No. 076-95.

[25] Mr. Dowling, counsel for LCM, argued that the four (4) persons in dispute were all
employees of LCM, albeit on a more casual basis than the rest of those on the statement of
employment, and should be included for the purposes of determining the level of support for the
Union. Citing the Board's decisions in University of Saskatchewan Faculty Association v. University
of Saskatchewan, [1986] Apr. Sask. Labour Rep. 34, LRB File No. 070-85, Service Employees
International Union, Local 299 v. Cadillac Fairview Corporation Limited, [1986] Apr. Sask. Labour
Rep. 32, LRB File No. 308-85, and International Alliance of Theatrical Stage Employees and
Moving Pictures Machine Operators of the United States and Canada v. Saskatchewan Centre of the
Arts, [1992] 3 Quarter Sask. Labour Rep. 127, LRB File No. 126-92, he asserted that the Board's
general policies include favouring larger bargaining units to smaller fragmented units and to refrain
from segregating small groups of part-time employees from a larger group of full-time employees
when to do so would effectively deprive them of the right to organize and bargain collectively unless

differences in their community of interest would impair collective bargaining.

[26] With respect to the Ms. Hall in particular, Mr. Dowling said there was no evidence to
establish a common law relationship with the elder Mr. Mosewich and asserted, therefore, that the
Choiceland Auto case, supra, ought to be distinguished. He said that the elder Mr. Mosewich was

not in good enough health to testify and Ms. Hall was unavailable as she was on holidays.
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[27] Mr. Dowling did not take a position against the bargaining unit description applied for.

Analysis and Decision

[28] We must determine two issues: whether the non-standard proposed bargaining unit is
appropriate in the circumstances, and the composition of the statement of employment for the

purposes of determining the level of support for the application.

[29] The bargaining unit established for the painters trade division of the construction industry in
the Board's seminal decision in Newbery Energy, supra, is "all painters, painter apprentices, and
painter foremen.” In D & T Mechanical Ltd., supra, the Board considered whether another non-
standard unit applied for by the Union, namely, "all employees employed in hazardous material
abatement” was appropriate. Several unions representing different trade divisions appeared as
interested parties at the hearing of the case. It was noted in that case that this relatively new area of
activity had not been assigned by the jurisdictional bodies in the construction industry in craft terms.

In determining that the application should be allowed, the Board stated, at 133-34, as follows:

The decision of this Board in Newbery Energy, supra, acknowledged the significance
of the craft jurisdictions of the building trades unions in setting out the standard
bargaining units for the construction industry. These bargaining units are a clear
exception to the pattern set by the Board in other sectors, where a preference for
inclusive bargaining units creates a pressure for bargaining unit descriptions which
ignore any divisions on the basis of training or specialized skills. The advantage
from the point of view of the building trades unions is clear; on the basis of
bargaining units defined in terms of craft, they can continue to play their historical
role of maintaining standards and controlling access with respect to each particular

craft.

In light of the exceptional nature of the bargaining units which have been accepted
for the construction industry, the Board has been careful to confine the Newbery
Energy units to cases which involve the true craft jurisdictions of the building trades
unions.

This Board has not been involved in making jurisdictional determinations as such.
These issues are resolved in forums sanctioned by the parent unions. This stands in
contrast to some Canadian jurisdictions where labour relations boards do play a
role in determining jurisdictional questions. In a case referred to us by Mr.
McDonald, Labourers' International Union of North America v. International
Brotherhood of Painters and Allied Trades et al LRB No. 1408C, the Nova Scotia
Labour Relations Board recognized all asbestos removal work in the Province of
Nova Scotia as lying within the jurisdiction of the Painters Union, with the exception
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of one company which had a long-standing relationship with another of the building
trades.

[30] In the present case, there is similarly no evidence that the jurisdictional bodies in the
construction industry have assigned sandblasting work to the painter craft. However, it is clear that
both sandblasting and painting preparation work have been included in the painter craft through
negotiation of the scope of the provincial agreement and are a specific part of the technical school
training program for apprentice and journeyman painters. Also, although notice of the application
was given to the Saskatchewan Building Trades Council, no other craft unions appeared as interested
parties at the hearing of the application. Accordingly, while we are not about to re-write the unit
description for the painter trade division established in Newbery, supra, we are of the opinion that is

appropriate for the Union to apply to represent persons engaged in sandblasting work.

[31] With respect to the composition of the statement of employment, the Board's jurisprudence
clearly requires that the persons listed thereon should have a sufficiently regular and substantial or
tangible connection with the employer on the date the application for certification is filed. Mr. Isted
has worked regularly part-time for 20 to 30 hours per month since April, 2000 without having to be
called in. This was observed by both full-time employees who testified on behalf of the Union, Mr.

Elek and Mr. Desnomie. In our opinion, his name is properly listed on the statement of employment.

[32] However, the situation is otherwise as concerns Dan Hunter and Bill Holmes. While Mr.
Hunter has purportedly performed work for LCM since March 2000, he has averaged only a few
hours of work per month. Similarly, Mr. Holmes, who was first engaged to work for LCM in April,
2001, did not work at all in the month of June, 2001 and worked but eight (8) hours in July; his
attendance is so infrequent that LCM apparently had no opportunity to secure his specimen signature
for the statement of employment. Neither of these gentlemen works unless called in. And,
apparently, they work during unorthodox hours when they are called in: neither was known to, or
observed at work by, either Mr. Elek or Mr. Desnomie, and they were not invited to the meeting of
employees called by Darren Mosewich on July 31, 2001. In his evidence, Mr. Mosewich did not
provide a rational explanation for what he said was their necessity to the way the business operates.
In our opinion Mr. Hunter and Mr. Holmes are truly the most casual of workers with no regular or

. tangible connection to LCM, infrequently called in for small bits of work and with no real

expectation of future recall.
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[33] The evidence concerning the status of Ms. Hall was insensible, left more questions than it
provided answers, and cried out that either she or Lawrence Mosewich testify in clarification. Other
than the testimony of Darren Mosewich, there is no evidence that she, in fact, performs any painting
or related work at all. While Mr. Elek knew who Ms. Hall was, she once having been introduced to
him as a friend of the elder Mr. Mosewich, he had never seen her working; Mr. Desnomie neither
knew who she was nor saw her working. It stretches the imagination that someone who purportedly
works three-quarters time would not be observed to work by either of these full-time employees; it
defies credibility that someone who purportedly works that many hours month in and month out,
while setting their own work times has coincidentally managed to always do so when no one else is
around. During the hearing it was clear that the Board was puzzled and troubled by this purported
scenario, and while Mr. Dowling proffered the explanation that neither Ms. Hall nor the elder Mr.
Mosewich was available to testify, he did not seek an adjournment to allow them to do so at a later
date. In the circumstances, we have drawn the inference that their testimony would not advance
LCM’s case. In our opinion, Ms. Hall is not an employee for the purposes of determining the level of

support for the application and her name shall be removed from the statement of employment.

[34] Therefore, the statement of employment shall consist of the following names:

Trent Lasko Mike Ogrodnick
Merle Melenychuk Richard Desnomie
Bruce Ehrmentraut Gary Elek

Jan Wereley Donald Bonneau
Mike Anaka Lloyd Isted

[35]  Asthe Union has filed evidence that a majority of the employees listed on the statement of

employment support the application, an order for certification for the unit applied for will issue.
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NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION AND GENERAL
WORKERS UNION OF CANADA (CAW-CANADA), Applicant v. UNITED CABS
LIMITED operating as UNITED CABS AND BLUE LINE CABS, Respondent

LRB File No. 194-01; November 6, 2001
Vice-Chairperson, Walter Matkowski; Members: Gerry Caudle and Clare Gitzel

For the Applicant: Neil R. McLeod, Q.C.
For the Respondent:  Larry F. Seiferling, Q.C.

Remedy — Interim order — Criteria — Union supporter’s employment status
changed from lease operator to remntal driver ~ Change in status will not
materially affect bargaining unit status or financial status of union supporter —
Evidence did not establish irreparable harm or satisfy Board that balance of
labour relations harm falls in union’s favour — Board dismisses application for
interim order.

The Trade Union Act, s. 5.3.

REASONS FOR DECISION

Background

[1] Walter Matkowski, Vice-Chairperson: National Automobile, Aerospace, Transportation and
General Workers Union of Canada (CAW — Canada), (the “Union”) was certified to represent all taxi
drivers employed by United Cabs Limited operating as United Cabs and Blue Line Cabs (the
“Employer”) by Order of the Board dated February 28, 2001 (LRB File No. 236-00).

2] The Order specifically excludes “those persons who own or control two or more taxi cabs.”
(See also National Automobile, Aerospace, Transportation and General Workers’ Union of Canada

(CAW-Canada) v United Cabs, [2001] Sask. L.R.B.R. 108, LRB File No. 236-00).

[3] This application seeks various interim orders under ss. 5.3 and/or 42 of The Trade Union Act,
R.S.S. 1978, c. T-17 (the “Act”) in relation to a driver, Bawa Jewad (“Jewad”) and a taxi franchise

identified as #53 on the top sign of the car.
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[4] The Union’s unfair labour practice application dated September 21, 2001, sought orders under
$s.5(d) and (e) of the Act and alleged that the Employer had committed an unfair labour practice within
the meaning of ss.11(1)(a) and 11{1)(m) of the Acr.

[5] The Union’s unfair labour practice application also dealt with Jewad, taxi franchise #53 and a

change in Jewad’s status of employment and in his conditions of employment.

[6] Foliowing a hearing on September 28, 2001, the Board dismissed the Union’s interim

application and advised the parties that written reasons would follow.

Facts

i71 Since approximately 1991, Jewad has driven a cab by leasing a plate owned by Cliff Kowbel
(“Kowbel”). Jewad owned and operated his own car under the plate. Jewad was of the belief that he
leased the plate from the Employer while Kowbel, as owner of the plate, deposed in his affidavit that

Jewad leased the plate from him, and that Kowbel could terminate the lease at any time.

[8] Kowbel owned six plates at the start of 2000. In approximately April 2000, Kowbel sold five

(5) of his six (6) plates (to entities other than the Employer).

9] Kowbel continued to own the plate associated with franchise #53 driven by Jewad until he

entered into an agreement to sell this plate to Ken Bardouh (“Bardouh”) effective September 26, 2001.

[10] Bardouh currently owns and operates four other cabs. In his affidavit Bardouh deposed that
once he owns the plate, he “intends to put it on to one of his own cars” and then operate it by hiring

drivers.

[11]  Jewad received a letter from Kowbel informing him of the sale of the franchise and providing

him with 30 days notice that his last day driving under the plate would be September 26, 2001.

[12] The Employer also provided correspondence to Jewad confirming its knowledge of the sale of

the plate and its knowledge that the new owner of the plate would be “running the plate himself.”
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[13] Bardouh approached Jewad following the latter’s purchase of the franchise and offered Jewad a
driver’s job on a full time basis utilizing one of Bardouh’s vehicles under the plate. Jewad refused this

offer as he wanted to utilize the car which he owned under either plate #53 or any other plate.

[14] Jewad has been a Union supporter dating back to a failed certification application at the

Employer’s workplace in 1995. Jewad is on the Union’s bargaining committee and attended an August

13, 2001 bargaining session.

[15] Kowbel attended before the Board without counsel, having filed an affidavit confirming his

ownership of the plate, his sale of the plate to Bardouh, and his financial need for the money from the

sale of the plate.

[16] Bardouh attended before the Board without counsel, having filed an affidavit confirming his
purchase of the plate from Kowbel, his intention to utilize one of his own vehicles under the plate and
his offer of full time employment to Jewad as a driver. At the hearing, Bardouh confirmed that Jewad

could operate one of Bardouh’s vehicles under the plate as a driver.

[17] The Union seeks the following relief from the Board:

An order prohibiting the Respondent employer from transferring the taxi franchise,
identified as #53 on the top sign of the car driven under the said franchise, owned on
the date of this application by Wendy Kowbel or Cliff Kowbel or another member of
the Kowbel family: and thereby maintaining a lease arrangement of that franchise with
Bawa Jewad until such time as the Unfair Labour Practice is heard and determined.

In the alternative, an Order in the terms above to be effective until the application is
heard and determined or until such time that the Respondent employer makes available
to Bawa Jewad the opportunity to lease a franchise that would enable him to continue
to drive his car and function as an owner operator under the banner of United/Blue

Line Taxis.

[18]  Currently there is a list of approximately 20 to 30 drivers who are waiting to become a lease

operator. The Employer indicated that Jewad will now go on this list.

Statutory Provisions

[19]  Section 5.3 of the Act reads:
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5.3 With respect to an application or complaint made pursuant to any provision
of this Act or the regulations, the board may, after giving each party to the matter an
opportunity to be heard, make an interim order pending the making of a final order
or decision.

[20]  Section 42 of the Act reads:

42 The board shall exercise such powers and perform such duties as are
conferred or imposed on it by this Act, or as may be incidental to the attainment of the
objects of this Act including, without limiting the generality of the foregoing, the
making of orders requiring compliance with the provisions of this Act, with any rules
or regulations made under this Act or with any decision in respect of any matter before
the board.

[21]  Sections 11(1)(a) and (m) of the Act read:

11(1) It shall be an unfair labour practice for an employer, employer's agent or any
other person acting on behalf of the employer:

(a) in any manner, including by communication, to interfere
with, restrain, intimidate, threaten or coerce an employee in the
exercise of any right conferred by this Act;

(m) where no collective bargaining agreement is in force, to
unilaterally change rates of pay, hours of work or other conditions of
employment of employees in an appropriate unit without bargaining
collectively respecting the change with the trade union representing
the majority of employees in the appropriate unit;

Analysis

[22] The Employer concedes a change in Jewad’s status as a result of the sale of the plate.
However, the Employer argues that because it does not own the plate it has no control over Jewad’s
change of status from a lease operator to a rental driver. Both status levels bring Jewad under the

Certification Order issued by the Board.

[23] The Board in the decision United Cabs, supra, reviews the many unique features of the taxi-cab
industry at 109 through 111. Included in the Board’s analysis in United Cabs, supra, is a review of the

acknowledged status of rental drivers and lease operators.
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[24] It is against this setting that the Board must consider whether or not to grant the Union’s request
for an interim order. The legal test for the Board to consider as to whether or not the interim relief
should be granted is set out in Hotel Employees and Restaurant Employees Union, Local 206 v.

Canadian Hotels Income Properties Real Estate Investment Trust #19 Operations Ltd., [1999] Sask.

L.R.B.R. 190, LRB file No. 131-99, at 194:

The Board is empowered under ss. 5.3 and 42 of the Act to issue interim orders. The
general rules relating to the granting of interim relief have been set down in the cases
cited above. Generally, we are concerned with determining (1) whether the main
application reflects an arguable case under the Act, and (2) what labour relations
harm will result if the interim order is not granted compared to the harm that will
result if it is granted. (see Tropical Inn, supra, at 229). This test restates the test set
out by the Courts in decisions such as Potash Corporation of Saskatchewan v Todd et
al., [1987] 2 WW.R., 481 (Sask. C.A.) and by the Board in its subsequent decisions. In
our view, the modified test, which we are adopting from the Ontario Labour Relations
Board’s decision in Loeb Highland, supra, focuses the Board'’s attention on the labour
relations impact of granting or not granting an interim order. The Board’s power to
grant interim relief is discretionary and interim relief can be refused for other
practical considerations.

[25]  The first part of the test as set out in Canadian Hotels, supra is whether the main application

reflects an arguable case under the Acz. The Board is of the view that the Union has demonstrated that

there is an arguable case to be made on the main application.

[26]  As stated earlier, the Employer concedes a change in Jewad’s status of employment as a result
of the sale of the plate. The Employer argues that because it does not own the plate, the change in status
cannot be attributed or linked to any of its actions. Nonetheless, given Jewad’s accepted change in

status and change in working conditions, an arguable case is available to the Union in the main

application.

{27]  Moving to the second part of the test as set out in Canadian Hotels, supra, when considering
what labour relations harm will result if the interim order is not granted, the Board is cognizant of the
fact that Jewad will not be removed from the workplace. Jewad’s status will change, from a lease
operator to a rental driver, but judging from Kowbel’s affidavit, this is not an unusual occurrence at this
workplace given the sale of five (5) of Kowbel’s plates in the year 2000. In spite of Jewad’s change in
status, he can still continue in his Union activities, he can continue to sit on the Union’s bargaining

committee and he can continue to earn income as a rental driver.
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[28] In United Foods Commercial Workers, Local 1400 v Tropical Inn, operated by Pfeifer
Holdings Ltd. and United Enterprises Ltd., [1998] Sask. L.R.B.R. 218, LRB File Nos. 274-97, 375-97
& 376-97, and in other cases, the Board often considers whether or not the dismissal of an employee
for alleged union activity has “a chilling effect” on the union’s organizing drive or activities so that an
interim order is necessary. As stated, in this case, the Union supporter, Jewad is not being removed
from the workplace and can continue on the Union’s bargaining committee. There was no evidence of
a chilling effect on the Union at this workplace. There was little or arguably no evidence to
demonstrate that any labour relations harm would result if the interim order was not granted. When the
Board considered this fact, together with the fact that Jewad could suffer little or no financial harm,
and that if Jewad did suffer a financial loss that it could be quantified and remedied on a final order,

the Board refused to grant the interim order requested.

[29] For all of the foregoing reasons, the Union’s application for interim relief was dismissed.
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA,
LOCAL 1985, Applicant v. GABRIEL CONSTRUCTION LTD., Respondent

LRB File No. 167-01; November 9, 2001
Chairperson, Gwen Gray; Members: Maurice Werezak and Leo Lancaster

For the Applicant: Drew Plaxton
For the Respondent: ~ Larry Seiferling, Q.C.

Certification — Statement of employment — Employees worked for employer
outside Saskatchewan on date certification application filed but worked for
employer within Saskatchewan both before and after time period spent
working out of province — Employees not working within scope of bargaining
unit on day application for certification filed and no exceptional circumstances
surrounding their absence that day — Board removes names of employees from

statement of employment.

The Trade Union Act, ss. 5(a), 5(b) and 5(c).

REASONS FOR DECISION
Background

[1] Gwen Gray, Chairperson: United Brotherhood of Carpenters and Joiners of America,
Local 1985 (the “Union”) applied for certification on August 22, 2001. The matter was heard by the
Board on October 18, 25 and 26, 2001. At the hearing on October 26, 2001, the parties indicated to
the Board that they had resolved all outstanding matters on the application with the exception of the

inclusion of five persons listed on the statement of employment. The Board heard evidence and

argument with respect to the five persons.

[2] The bargaining unit description agreed to by the parties includes: “all journeymen carpenters,
carpenters, carpenter apprentices and carpenter foremen employed by Gabriel Construction Ltd.,
directly or indirectly, including those nominally employed by 608295 Saskatchewan Ltd., within the

Province of Saskatchewan.”
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Facts

[3] Gabriel Construction Ltd. (the “Employer”) is a general contractor that operates primarily in
Saskatchewan. It is owned and managed by Gabriel Grenier. 608295 Saskatchewan Ltd. is the

payroll company used by the Employer to pay its staff.

[4] The Union applied for certification on August 22, 2001 for a unit of carpenters employed by
the Employer. At that time, the Employer was primarily performing construction work in
Saskatchewan, although it did have one crew of carpenters working on a job in Ontario. The
employees in question commenced work in Ontario on August 16, 2001 and completed it around
September 19, 2001. Prior to commencing the project in Ontario, they had all been employed by the
Employer on projects in Saskatchewan and they returned to work for the Employer in Saskatchewan

when the Ontario project was completed.

Argument

[5] The Employer argued that the five employees had a reasonable expectation that they would
return to work for the Employer in Saskatchewan at the conclusion of the Ontario project and, as
such, should be included on the statement of employment as employees with a substantial connection
to the workplace. The Employer relied on Schan v. Little-Borland Ltd. et al., {1986] Feb. Sask.
Labour Rep. 55, LRB File No. 221-85 & 275-85; International Brotherhood of Electrical Workers,
Local 529 v. Mudjatik Thyssen Mining Venture, [2000] Sask. L.R.B.R. 332, LRB File No. 140-99,
International Association of Bridge, Structural and Ornamental Iron Workers v. Metal Fabricating
Services Ltd., [1990] Spring Sask. Labour Rep. 70, LRB File Nos. 166-89, 193-89 to 195-89, 214-89
to 216-89.

[6] The Union argued that the employees in question were not employed in the bargaining unit at
the time of the certification application and should not be included on the statement of employment.
The Union referred the Board to International Union of Operating Engineers v. Little Rock
Construction, [1995] 4™ Quarter Sask. Labour Rep. 102, LRB File No. 190-95; Sheet Metal Workers’
International Association Local 296 v. KD Mechanical Ltd., [1995] A Quarter Sask. Labour Rep.
127, LRB File No. 242-95; International Union of Operating Engineers et al. v. Henuset Pipeline
Construction Ltd., [1991] 4™ Quarter Sask. Labour Rep. 64; LRB File Nos. 146-91, 188-91 & 195-
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91; United Steelworkers of America v. Develcon Electronics Limited, [1981] March Sask. Labour
Rep. 35, LRB File No. 263-80, International Union of Operating Engineers v. Flynn Bros.
Construction Inc., [1999] Sask. L.R.B.R. 73, LRB File No. 182-98; United Brotherhood of
Carpenters and Joiners of America, Local 1985 v. Patent Scaffolding Co. — Canada A Division of
Harsco Canada Limited, [1993] 3" Quarter Sask. Labour Rep. 98, LRB File No. 127-93; Canadian
Union of Public Employees v. City of Lloydminster, {1985] Jan. Sask. Labour Rep. 33, LRB File No.
011-84; Canadian Union of Public Employees, Local 3432 v. Lloydminster School Division No. 99,
[1990] Winter Sask. Labour Rep. 70, LRB File No. 013-90; Sheet Metal Contractors Association of

Alberta et al. v. Sheet Metal Workers International Association, Local Union No. 8, [1986] Alta.

LR.BR.291.
Analysis

[71 Both parties to this application agreed that the Board has no constitutional jurisdiction to
extend the scope of a bargaining unit to employees who work entirely in another province: see
MacLean’s Magazine (1983), 1 CLRBR (NS) 289 (Ont. LRB); Labour Relations Board v. Eastern
Bakeries Ltd. (1960), 26 D.L.R. (2d) 332 (S.C.C.).

[8] The Union argues that since the employees in question were working outside Saskatchewan
on the date the application was filed and for a substantial period following the date of application,
they should be excluded from the statement of employment as they cannot be said to fall within the

bargaining unit description during the relevant time frame.

[9] The Employer argues that the Board must assess if the employees in question have a

substantial connection with the workplace in the period.

[10] In Mudjatik Thyssen Mining, supra, the Board summarized its practice in relation to

statements of employment on applications for certification in the construction industry as follows at

339:

In International Association of Bridge, Structural and Ornamental Iron Workers v.
Metal Fabricating Services Ltd., [1990] Spring Sask. Labour Rep. 70, LRB File Nos.
166-89, 193-89 to 195-89, 214-89 to 216-89 at 71, the Board held that employees,
who are not employed on the date the application for certification is filed, are not
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entitled to participate in the representation question unless there are exceptional
circumstances. In the construction sector, employees are hired to perform work on a
job-by-job basis, there is little permanency to the work and no general expectation
that employees will be recalled by the employer when the work situation improves.
In this environment, the Board is reluctant to apply the "reasonable expectation of
recall” principle set out in the Schan v. Little-Borland Ltd. and United Brotherhood
of Carpenters and Joiners of America, Local 1805, [1996] Feb. Sask. Labour Rep.
55, LRB File Nos. 221-85 & 275-85. In our view, the Schan decision is not in line
with the decisions of the Board set out in Metal Fabricating Services Ltd., supra. If
the principle were applied, the Union would be required to file support evidence
from employees who, at the time, were not at the workplace and who may well be
unknown to the Union. Unless there is demonstrated regular employment with the
Employer, and very short periods of lay-off, the Board is unlikely to accept that an
employee on lay-off prior to the date of application for certification should be
included on the statement of employment.

[11]  In Metal Fabricating Services Ltd., supra, the Board considered the likelihood of re-

employment after a lay-off and concluded at 71:

In our view, there is nothing exceptional about the circumstances of the 6 employees.
There were laid off for lack of work prior to the date on which the application was
filed. We are satisfied that if and when the employer has need of them, they will
probably be offered re-employment, which of course they may or may not accept;
however, that fact in itself does not change their status relative o the certification
application.

Accordingly, the Board finds that the six individuals listed cannot be accorded the
status of employees for the purpose of the certification application and their names
should not be taken into account in determining majority support.

[12] Inthe present case, the employees in question were working for the Employer outside the
province on the date of the certification application and therefore, were not working within the scope
of the bargaining unit applied for by the Union. Even though it may be likely that the employees
would eventually return to work for the Employer in the proposed bargaining unit, under the Metal
Fabricating Services Ltd. rule, they are not considered “employees” for the purpose of the
certification application because they were not at work on the day the application for certification
was filed and there are no exceptional circumstances surrounding their absence from work on that

date.
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[13] Asaresult, the Board finds that the employees who worked for the Employer in Ontario on
the date the application for certification was filed are not “employees” for the purposes of the

statement of employment and will be removed from the statement.

[14]  As the Union filed support of a majority of employees in the bargaining unit, a certification

order will issue.
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RODNEY McNAIRN, Applicant v. UNITED ASSOCIATION OF JOURNEYMEN
AND APPRENTICES OF THE PLUMBING AND PIPE FITTING INDUSTRY OF
THE UNITED STATES AND CANADA, LOCAL 179, Respondent

LRB File No. 278-99; November 13, 2001
Vice-Chairperson, James Seibel; Members: Duane Siemens and Brenda Cuthbert

For the Applicant: Warren Martinson
For the Union: Rick Engel

Duty of fair representation - Contract administration — Union fairly and
adequately investigated circumstances of applicant’s complaints and arrived at
informed and rational view that grievances were not supportable or in best
interests of union or its membership — Board dismisses application.

The Trade Union Act, s. 25.1.

REASONS FOR DECISION

Background

[1] James Seibel, Vice-Chairperson: The Applicant, Rodney McNairn, is a welder and a
member of the United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting
Industry of the United States and Canada, Local 179 (the "Union"). He filed an application alleging
that the Union had failed to represent him fairly in grievance or rights arbitration proceedings in
violation of s. 25.1 of The Trade Union Act, R.S.S. 1978, C. T-17 (the “Act”) by refusing to file
grievances on his behalf. Mr. McNairn had requested that the Union file grievances of his
allegations that his then employer, Comstock Canada Ltd. ("Comstock"), (a) violated hiring hall rules
in July, 1999, (b) wrongfully terminated his employment in August, 1999; and (c) failed to pay him

all monies owing at the time of his discharge in violation of the collective agreement with the Union.

Evidence

[2] Mr. McNairn has been a member of the Union since 1992, He testified that the Union
maintains an "unemployment board" and has dispatch rules governed by its bylaws and working rules
(the Union's “bylaws"). He described the general hiring hall procedure as follows. A member
arranges to have his or her name listed as available for work on the board in Regina. When the
member’s name rises to the top of the unemployment board, he or she becomes eligible to exercise a

right of first refusal to be dispatched to the next job opening. Contractors requiring workers call the
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hiring hall, and during the day, the Union's business agent contacts people on the out of work board
as requests come in. After hours, contractors' requests for workers for jobs starting the next day are
placed on a recording that can be accessed remotely. A member has overnight to consider whether

he or she wants an available job. If the member refuses the job, he or she remains at the top of the

unemployment board.

[3] Mr. McNairn acknowledged that as a welder he knows that if he accepts the call for work, he
will usually have to take a welding performance test ("job test") administered by the contractor in
order to actually obtain the job.v The hiring hall dispatcher provides information about what kind of
test(s) will be administered. When a member arrives at the job site, he or she "signs on" and goes
through orientation; the contractor's quality assurance officer reviews the job test procedure; and,
employment is actually secured when the member passes the test. Mr. McNairn maintained that
according to the Union's bylaws, if a member passes the job test, his or her name comes off the

unemployment board, but if the member does not pass, his or her name remains in its original

position'.

[4] Mr. McNairn testified that it took him more than six months to get to the top of the
unemployment board. He received a call from the Union's dispatcher on Friday, July 23, 1999 for a
job with Comstock at the Trans-Canada Pipeline compressor station near Burstall, Saskatchewan.
The Union's business agent told him he would be tested on "small bore” and "large bore" welding
and repair of each. Mr. McNairn accepted the call and attended at the site the next day, reporting to
the foreman and quality assurance manager for the project manager, Campbell Cox. He received his
orientation and did the small bore welding test, but failed to pass this test. Mr. McNairn said that he
knew that as a result he would not secure employment, so he loaded up his gear, without taking the
large bore tests, and went to the foreman's office to advise that he had failed the small bore repair test
and was leaving the site. However, the general foreman, Dan McGee, offered him immediate
employment on small bore welding anyway. He said he asked Mr. McGee if the large bore test was

going to be given and was told that it wasn't. Mr. McNairn said he was confused by Mr. McGee's

" Art. 11(d) of the Union's bylaws (amended Dec. 17, 1994) provides as follows:

Members laid off from a job within (1) calendar day of this job commencement shall be
allowed to retain their position on the unemployment board, provided member not subject to
same recall, or if member is a welder subject to a job test, only after successful completion of
Jjob test shall a welder be removed from the employment board.
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offer, declined it, and said he was leaving the site. He said that Mr. McGee told him that in that

event, he was being laid off.

[5] On Monday morning, July 26, 1999, Mr. McNaim called the Union's dispatcher, explained
he had not passed the welding test, and asked to have his name reinstated to the unemployment
board. That afternoon, Mr. McNairn received a call from the Union's business agent, Rick Diederich,
who told him that the contractor said he had quit. Mr. McNairn advised Mr. Diederich that, in his
opinion, according to the Union's bylaws, he should be reinstated to his original position on the
unemployment board. He said Mr. Diederich told him he was waiting to receive the "termination
record" required by the collective agreement from Comstock that would specify the reason for layoff.
The next day, July 27, Mr. McNairn said that he called a Comstock manager to complain that a
mistake had been made and was told by that person that he would take it up with Mr. McGee. Later
that day, Mr. McNairn called Mr. Diederich to inform him of the discussion, and said that he was
advised by Mr. Diederich that his name would be reinstated to the unemployment board for a few
days until the situation was straightened out. Mr. McNairn said that when he called Mr. Diederich
on August 4, 1999, he was told that his name was at the bottom of the unemployment board. That
same day, Mr. McNairn completed a grievance form alleging a violation of Art. 11(d) of the Union's

bylaws (see, f.n. 1, supra) and submitted it to the Union.

[6] On Friday, August 6, 1999, Mr. McNairn submitted a grievance form to the Union alleging a
violation of the plumbers' and pipe fitters' Saskatchewan provincial collective agreement ("the
provincial agreement") by Comstock in not providing him with a "termination sign-off form" in a
timely fashion. He testified that he received a phone call later that day from another business agent
for the Union, Barry Nicholson, who told him he would be reinstated to the unemployment board to

the position he held on July 23, 1999.

7] Mr. McNairn said Mr. Nicholson called him on Monday morning, August 9, 1999, with
notice of a job at the Comstock site, but he declined the call-out. Mr. McNairn said he spoke with
the Union's dispatcher that day and learned that there had been a previous call-out to a different job
given to two other persons on the unemployment board on August 4 or 5, 1999. Mr. McNairn was
concerned because the job had not been on the Union's job information recording. When he spoke to
Mr. Nicholson about it later that day, he said that Mr. Nicholson claimed he had had a sleepless

weekend over the situation.
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[8] Mr. McNairn testified that he received a call-out on Tuesday morning, August 10, 1999 to a
Comstock job site at Loreburn, Saskatchewan, for the welding of large bore pipe. He passed the job
tests the next day, and started work on August 13, 1999 with an orientation by the Comstock safety
officer. On August 14, he was verbally reprimanded by Comstock site superintendent, Larry
Balcaen, for allegedly failing to follow the instructions of the quality assurance officer with respect
to the cleaning of welds, and was further advised that three reprimands would result in termination.

Mr. McNairn was accompanied at the time by shop steward, Joe Nagy.

[9] Mr. McNairn received a second reprimand on August 23, 1999 as part of written discipline
of the four persons on his welding team regarding a certain work deficiency. It was delivered to the
team by Joe Nagy. On August 26, 1999, Mr. McNairn, accompanied, by Joe Nagy, was reprimanded
a third time by Mr. Balcaen, this time for failing to wear the required safety equipment while welding
inside a large bore pipe and his employment was terminated. While he admitted that he had not womn
the safety equipment, he said that he was not aware of the requirement to do so. Although he had
signed an acknowledgment that he had read and understood the Comstock safety policy that specified

the requirement, he said that he in fact had not taken the time to read the whole document. His

employment was terminated that day.

[10] Mr. McNairn prepared a form of grievance regarding his discharge and submitted it to the
Union on August 31, 1999. In it he maintained that all three instances of discipline were unfounded.
He received a call from Mr. Diederich the next day who said he would look into it. Mr. Diederich
responded to Mr. McNairn by letter dated September 9, 1999, advising that he had spoken with shop
steward, Joe Nagy, Mr. McNairn's welding partner, Ron Gross, and a Comstock representative, Ron
Kish, and had reviewed the Comstock site safety policy and regulations as well as Mr. McNairn's
written acknowledgement that he read and understood same. The letter advised Mr. McNairn that as

a result Mr. Diederich was of the opinion that a grievance of the termination had no chance of

Success.

[11]  Mr. McNaim further maintained that, in any event, he was not properly paid by Comstock in
accordance with the collective agreement, and he submitted another form of grievance to the Union
reiterating same on September 15, 1999. It was Mr. McNairn's contention that the provincial
collective agreement provided that he was entitled to receive eight hours' pay for each working day

following termination until fully paid by Comstock. However, when asked by Mr. Diederich for
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some proof as to when payment was received, he admitted that he had discarded the envelope bearing

the postmark.

[12] With respect to the call-out to the Burstall site in July, Mr. McNairn said he accepted it
because it was for small bore and large bore work. When counsel for the Union suggested to him in
cross-examination that he quit when he found out he would only be doing small bore work, Mr.
McNairn replied that he had not passed the prerequisite small bore repair test. Mr. McNairn
admitted, however, that had he been given small and large bore tests and passed them both, there was
no guarantee that he would be given only large bore work, or a combination of small and large bore

work, and Comstock could, nonetheless, have assigned him to small bore work exclusively.

[13] Further, in cross-examination, Mr. McNairn acknowledged that he was invited to meet with

the Union's executive board to discuss his grievances, but he declined to do so.

[14] Joe Nagy is a pipe fitter and has been a member of the Union for 28 years. At all material
times he was the shop steward at the Loreburn site, where he worked half time at pipe fitting and half
time as the assistant safety officer. Mr. Nagy described how he discussed each reprimand with Mr.
Balcaen and that he was in agreement with him. In particular, he explained the rationale for the
safety equipment requirement when welding in confined spaces, and emphasized the seriousness and
potential for harm to that worker and others who might be required to try and rescue him that could
result from a failure to adhere to the procedure. In his opinion, given the ready availability of the
safety manual and the appropriate equipment, there was no excuse for being unaware of the
requirement or failure to comply. He said that the procedure has been standard in the industry for

about ten years.

[15] Rick Diederich has been a member of the Union for 21 years and its business manager since
1998. He testified that when he offered Mr. McNairn the call-out to the Burstall site, he told him it
was for small bore and possibly large bore work. He explained that, according to the Union's hiring
hall rules, if a member quits a job, they go to the bottom of the unemployment board. He testified
that he received a call on July 24, 1999 from Dan McGee informing him that Mr. McNairn had
refused to work, quit and gone home. Mr. Diederich said he had to scramble to find someone else to
start work the next day. He said Mr. McNaimn phoned him on July 25, 1999 and advised him he had

failed the small bore repair test and was laid off. Mr. Diederich took the position that he had refused
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to work and would have to go to the bottom of the unemployment board pending Mr. Diederich

trying “to work something out”.

[16] Mr. Diederich said he discussed the situation with his superiors and then with Mr. McGee. It
was agreed that Comstock would retract Mr. McNairn's "quit" status and substitute a layoff. On
Friday, August 6, 1999, the Union put Mr. McNairn back into the position he held on the
unemployment board on July 23, 1999. He said that a call-out request came in late that day — too late
to be placed on the phone-in information tape, which is prepared between 4 p.m. and 5 p.m. each day.
Two name-hired members were dispatched as per the provincial agreement. Mr. McNairn was sent

on the next call-out, that is, to the Comstock Loreburn site.

[17]1 With respect to the instances of Mr. McNairn's discipline at the Loreburn site, and Mr.
McNairn's grievance submitted August 31, 1999, Mr. Diederich described discussions regarding
same that he had with Mr. Nagy, Mr. Kish, Mr. Gross, Mr. Balcaen and legal counsel, and said he
reviewed the Comstock safety policy. As a result of his investigation, he formed the opinion that a
grievance of Mr. McNaimn's termination would not succeed. He explained that he was not aware that
the Union had ever grieved a confirmed violation of safety regulations. After his termination, Mr.
McNairn was put back on the unemployment board. Shortly afterwards he took out his "travel card”

to work in another province and was then not called out by the Union.

[18] In cross-examination, Mr. Diederich admitted that he was aware, at the material time, of the
publication of a newsletter entitled “The Stinger” that was critical of the Union, and that he had
described its anonymous publishers as “bitchers and malcontents.” Although the identity of its
publisher or publishers was not known, Mr. Diederich admitted that he was aware that it contained
Mr. McNairn’s telephone number. He said he asked Mr. McNairn about the newsletter, but accepted

his word for it that he was not involved in its publication.

Statutory Provisions
[19] Section 25.1 of the Act provides as follows:

25.1  Every employee has the right to be fairly represented in grievance or rights
arbitration proceedings under a collective bargaining agreement by the trade union
certified to represent his bargaining unit in a manner that is not arbitrary,
discriminatory or in bad faith.
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Argument

[20] Mr. Martinson, counsel for Mr. McNairn, argued that the Board should examine the incidents
that attracted discipline and determine, first, whether Mr. McNairn ought properly to have been

disciplined for same, and, secondly, what the Union ought to have done for him.

[21]  Mr. Martinson said that the Union ought to have more vigorously questioned whether
Comstock could properly simply offer Mr. McNairn other work when he failed the welding test and,
whether, when he refused same, claim he had quit; instead, he said, the Union accepted Comstock’s
word for it. Mr. Martinson asserted that the Union’s actions in that regard, as well as the handling of

the subsequent call out to the Loreburn job, were arbitrary.

[22] Mr. Martinson referred to Mr. Nagy’s dual status as shop steward and safety officer as
“shocking,” and asserted that he was in a position of irreconcilable conflict of interest. He asserted
that neither Mr. Nagy, nor subsequently Mr. Diederich, properly interpreted the safety manual
provisions for wearing a harness, and that because termination of employment was the result, Mr.
McNaim ought to have been afforded the benefit of any ambiguity in the requirements. Counsel
described the Union’s investigation of Mr. McNairn’s alleged workplace infractions as arbitrary and
perfunctory. He said that the Union ought to have filed and prosecuted grievances of at least the last

two incidents.

[23] With respect to the timing of the payment of monies owing to Mr. McNairn after his
termination, Mr. Martinson said that the Union ought to have filed a grievance as well. Counsel
urged the Board to accept that Mr. Diederich did not like Mr. McNairn and that the publication of
The Stinger newsletter influenced him in deciding not to go ahead with a grievance such as to

constitute discrimination and bad faith.

[24] Insupport of his arguments, Mr. Martinson cited the following decisions: Radke v. Canadian
Paperworkers Union, Local 1120, [1993] 2™ Quarter Sask. Labour Rep. 57, LRB File No. 262-92;
Berry v. Saskatchewan Government Employees’ Union, [1993] 4™ Quarter Sask. Labour Rep. 65,
LRB File No. 134-93; Chrispen v. International Association of Fire Fighters, Local 510, [1992] 4®
Quarter Sask. Labour Rep. 133, LRB File No. 003-92.
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[25] Mr. Engel, counsel for the Union, argued that the appropriate standard by which the Union’s
conduct ought to be measured is whether its officials took an informed and rational view of the
situation in arriving at the decision not to proceed with a grievance. With respect to issues of safety
in particular, counsel said that because issues of safety can potentially impact not just the delinquent
employee but fellow workers as well, the Union is entitled to take an approach that strictly interprets
the safety requirements of the workplace. There is no evidence, he said, that Mr. Diederich’s view

that the alleged grievances were not meritorious or were not likely to be successful was not derived

honestly.

[26] With respect to the situation regarding the unemployment board, Mr. Engel said that the
issue of Mr. McNairn’s status was resolved fairly quickly, and that in any event it was not a grievable
matter under the collective agreement but an issue between he and the Union regarding its work
rules. However, because the present application did not allege a violation of s. 36.1 of the Act the

Board ought not to consider whether there was breach of that section in the circumstances.

[27] Mr. Engel asserted that it is not for the Board to determine whether the alleged workplace
infractions merited discipline or what that discipline should be, but rather to examine whether the
Union’s assessment was honest and rational. He asserted that the evidence disclosed that Mr.
Diederich had conducted an adequate investigation by interviewing everyone connected to the
incidents in question. Counsel argued that the Union is justified in putting the safety of all

employees above the employment interests of a single employee.

[28] With respect to payment to Mr. McNairn after his discharge, Mr. Engel said that the Union was
reluctant to take a grievance when Mr. McNairn was unable to objectively show when he received

payment, having discarded the envelope.

[29] In support of his arguments, Mr. Engel cited the following decisions: Fisher v. Amalgamated
Transit Union, Local 615, [1999] Sask. L..R.B.R. 86, LRB File No. 203-98; Wionzek v. International
Brotherhood of Electrical Workers, Local 2067, [1998] Sask. L.R.B.R. 765, LRB File No. 101-98;
Meaden v. Saskatchewan Union of Nurses, [1997] Sask. L.R.B.R. 45, LRB File No. 174-96;
Bussiere, et al. v. Grain Services Union, [1996] Sask. L.R.B.R. 475, LRB File Nos. 222-94 & 223-

94.
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Analysis and Decision

[30] The Board’s approach to applications alleging a violation of the duty of fair representation

pursuant to s. 25.1 of the Act was summarized in Berry, supra, at 71-72, as follows:

This Board has discussed on a number of occasions the obligation which rests on a
trade union to represent fairly those employees for whom it enjoys exclusive status as a
bargaining representative. As a general description of the elements of the duty, the
Board has indicated that it can do no better than to quote the principles outlined by the
Supreme Court of Canada in the case of Canadian Merchant Services Guild v.
Gagnon, [1984] 84 CLLC 12,181:

The following principles, concerning a union’s duty of representation
in respect of a grievance, emerge from the case law and academic
opinion consulted.

1 The exclusive power conferred on a union to act as a
spokesman for the employees in a bargaining unit entails a
corresponding obligation on the union to fairly represent all
employees comprised in the unit.

2. When, as is true here and is generally the case, the right to
take a grievance to arbitration is reserved to the union, the employee
does not have an absolute right to arbitration and the union ernjoys
considerable discretion.

3. This discretion must be exercised in good faith, objectively
and honestly, after a thorough study of the grievance and the case,
taking into account the significance of the grievance and of its
consequences for the employee on the one hand and the legitimate
interests of the union on the other.

4. The union's decision must not be arbitrary, capricious,
discriminatory or wrongful.

5. The representation by the union must be fair, genuine and not
merely apparent, undertaken with integrity and competence, without
serious or major negligence, and without hostility towards the
employees.

The terms "arbitrary," "discriminatory,” and "in bad faith,” which are used in the
legislative description of the kind of conduct on the part of a trade union which is to be
prevented, have been held to address slightly different aspects of the duty. The
Supreme Court in Gagnon used the following comments from the decision of the
British Columbia Labour Relations Board in Rayonier Canada (B.C.) Ltd. (1975), 2
CLRBR 196, at 201, to convey the distinct attributes of the duty of fair representation:
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[31]

... The union must not be actuated by bad faith, in the sense of
personal hostility, political revenge, or dishonesty. There can be no
discrimination, treatment of particular employees unequally whether
on account of such factors as race and sex (which are illegal under the
Human Rights Code) or simple, personal favoritism. Finally, a union
cannot act arbitrarily, disregarding the interests of one of the
employees in a perfunctory manner. Instead, it must take a
reasonable view of the problem before it and arrive at a thoughiful
Judgment about what to do after considering the various relevant and
conflicting considerations.

This Board has also commented on the distinctive meanings of these three concepts. In
Glynna Ward v. Saskatchewan Union of Nurses, LRB File No. 031-88, they were

described in these terms:

Section 25.1 of The Trade Union Act obligated the union to act "in a
manner that is not arbitrary, discriminatory, or in bad faith". The
union's obligation to refrain from acting in bad faith means that it
must act honestly and free from personal animosity towards the
employee it represents. The requirement that it refrain from acting in
a manner that is discriminatory means that it must not discriminate
for or against particular employees based on factors such as race, sex
or personal favoritism. The requirement that it avoid acting
arbitrarily means that it must not act in a capricious or cursory
manner or without reasonable care. In other words, the union must
take a reasonable view of the problem and make a thoughtful decision
about what to do.

In Fisher, supra, in addressing the proposition that the union may in certain circumstances

take a position that is contrary to the interests of a member, the Board stated at 95, as follows:

[32]

Once a union has taken an informed and rational view of a grievance, it is entitled to
take a position in support of one point of view which may conflict with the interests of
some of its members. The duty of fair representation does not require the union to
provide representation for all points of view that its members may wish to assert.

In the present case, we are of the opinion that the Union fairly and adequately investigated

the circumstances of Mr. McNairm’s complaints. It arrived at an informed and rational view that his

grievance or grievances were not supportable or in the best interests of the Union and its

membership. There is no evidence that Mr. Diederich or the Union discriminated against Mr.

McNairn or arrived at its decisions arbitrarily or in bad faith. We accept the evidence of Mr.

Diederich that the publication of The Stinger newsletter did not cloud his judgment or prejudice his

assessment. Mr. McNairn was offered the opportunity to meet with the Union’s executive board, but

declined to do so.
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[33] Mr. McNairn’s complaint about his treatment on the unemployment board is a concern about
the application of the Union’s work rules and bylaws, but does not relate to his application under s.
25.1 of the Act, and does not demonstrate bad faith, discrimination or arbitrariness with respect to the

Union’s obligation to fairly represent him.

[34] The application is dismissed.
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA,
LOCAL 1985, Applicant v. PCL CONSTRUCTION HOLDINGS LTD. PCL
EMPLOYEES HOLDINGS LTD. PCL CONSTRUCTION GROUP INC., PCL
CONSTRUCTION MANAGEMENT INC., PCL WESTERN INC., PCL INDUSTRIAL
CONSTRUCTION LTD., PCL FABRICATORS INC., PCL CIVIL CONSTRUCTORS
INC,, PCL CIVIL CONSTRUCTORS (CANADA) INC., PCL INDUSTRIAL
CONSTRUCTORS INC., PCL ENGINEERING CONSTRUCTION LTD. PCL
CONSTRUCTORS WESTERN INC., PCL. CONSTRUCTORS PRAIRIE INC., PCL
CONSTRUCTORS (CANADA) INC., PCL CONSTRUCTION RESOURCES INC.,
PCL-MAXAM, A JOINT VENTURE, MAXAM CONTRACTING LTD,,
GREENRIDGE HOLDINGS LTD., WORKFORCE CONSTRUCTION LTD. (o/a
WORKFORCE CONSTRUCTION and/or QUADRA CONSTRUCTION), PAYCOM
CONSULTING SERVICES LTD., MAXAM DEVELOPMENTS LTD. QUADRA
CONSTRUCTION and CORAM CONSTRUCTION LTD., Respondents

LRB File No. 192-01; December 6, 2001
Vice-Chairperson and Executive Officer, James Seibel

For the Applicant: Drew Plaxton
For PCL Industrial Constructors Inc.: Larry Seiferling, Q.C.

For PCL. Construction Management Inc.
and PCL-Maxam, A Joint Venture: Hugh McPhail,Q.C.

For PCL Construction Holdings Ltd., PCL Employees Holdings Ltd., PCL Construction Group Inc.,
PCL Western Inc., PCL Industrial Construction Ltd., PCL Fabricators Inc., PCL Civil Constructors

Inc., PCL Civil Constructors (Canada) Inc., PCL Engineering Construction Ltd., PCL Constructors

Western Inc., PCL Constructors Prairie Inc., PCL Constructors (Canada) Inc., PCL Construction

Resources Inc.: Albert Lavergne

For Maxam Contracting Ltd., Greenridge Holdings Ltd., Workforce Construction Ltd. (o/a
Workforce Construction and/or Quadra Construction), Paycom Consulting Services Ltd. and Maxam
Developments Ltd.: Jean Torrens

For Quadra Construction
and Coram Construction Ltd.: No one appearing

Practice and procedure — Particulars — Executive Officer considers applications
for particulars made by respondents to related employer application pursuant
to s. 18 of The Construction Industry Labour Relations Act, 1992 ~ Executive
Officer orders certain particulars to be provided and sets out proper procedure
to be followed by respondents relating to filing of replies/requests for
particulars.

The Trade Union Act, s. 4(12).
The Construction Industry Labour Relations Act, 1992, 5. 18.1.
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REASONS FOR DECISION: PRACTICE AND PROCEDURE

Background

1] James Seibel, Vice-Chairperson and Executive Officer: United Brotherhood of Carpenters
and Joiners of America, Local 1985 (the “Union”) filed an application seeking relief pursuant to The
Trade Union Act, R.S.S. 1978, c. T-17, and The Construction Industry Labour Relations Act, 1992,
S.5.1992, ¢. C-29.11, alleging, inter alia, that the respondents are successors, and/or are related or
common employers, being parent, subsidiary or “spin-off” corporations, of one or more of the
respondents or predecessor corporations in respect of which the Union holds certain Certification
Orders. The Union further alleges that various of the respondents have committed unfair labour
practices, or have aided and abetted such practices, in failing to recognize union security obligations

pursuant to The Trade Union Act.

2] Counsel for the respondents (with the exception of Quadra Construction and Coram
Construction Ltd., which to date are not represented) have submitted that each is unable to file an
adequate reply to the application for want of particulars and have previously forwarded letters
requesting same to counsel for the Union. Counsel for the Union rejected the requests, countering that
the specificity of the application was adequate to enable reply and requesting that the respondents file
replies as they are past the time allowed therefor pursuant to the Regulations under The Trade Union

Act by nearly 60 days.

3] Pursuant to s. 4(12) of The Trade Union Act a conference telephone call was held by the
Executive Officer of the Board with counsel for the Union and counsel for all respondents (except the

unrepresented respondents) on November 26, 2001, with respect to the issue.

[4] The Union’s application and the respondents’ requests for particulars are voluminous and it is
not necessary to recite them here verbatim. The Union is the designated bargaining agent for the
carpenters’ trade division in the construction industry in Saskatchewan. It holds several Certification
Orders in respect of Poole Construction Company Limited or Poole Construction Limited (the “Poole
Construction companies”) obtained at various times between 1946 and 1980. After undergoing a
change of ownership, Poole Construction changed its name to PCL Construction Limited in December,

1978. The Union alleges that, since 1984, PCL Construction Limited has been wound down and PCL
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Construction Group Inc. and other respondents have carried on its construction business. The Union
also holds province-wide Certification Orders in respect of the Respondents, PCL Industrial

Construction Ltd. and PCL Industrial Constructors Inc. (the “certified companies™), obtained in 1983

and 1995, respectively.

[5] The crux of the Union’s allegations, which run to some eight pages, is that each of the
respondents identified as the “PCL Group of Companies” is a successor to, or a related or associated
business or undertaking of, the Poole Construction companies or the certified companies operating
under common direction and control and is a unionized employer pursuant to the legislation. Similar
allegations are made as concerns several of the respondents identified as the “Maxam Group of
Companies,” alleged to be related as among themselves and to the PCL Group of Companies. The
Union’s application purports to describe the varied corporate organizational relationships between the
respondents including identification of certain “key personnel.” The allegations are not particularly

detailed, but are sufficient to demonstrate that the relationships are labyrinthine.

[6] Only one reply to the application has been filed, that being on behalf of the respondents
represented by Ms. Torrens. The other respondents are well out of time for filing replies as required by
s. 18(1) of the Regulations to The Trade Union Act (Sask. Reg. 163/72, as amended). The requests for
particulars made by some counsel for the respondents are extensive. For example, on behalf of those

respondents represented by Mr. Lavergne, the request runs to some 70 paragraphs over 14 single-spaced

pages.
Argument

[71 Counsel on behalf of each of the respondents uniformly objected that the application lacks the
material facts, and specification of applicable statutory provisions, necessary to enable their clients to
know the case they must meet, to marshal evidence to assess and mount a defence, and to file an
appropriate reply. One counsel ventured so far as to describe the application in its present form as an
abuse of the Board’s process. In the case of PCL Industrial Constructors Inc., counsel for the company,
Mr. Seiferling, said that the company, which is certified by the Union, has complied with its union
security obligations, but the application makes no distinction between it and the other respondents as far
as allegations of unfair labour practices; counsel asserted that the Union ought to be required to specify

which, if any, statutory provisions the company is alleged to have violated. All counsel cited the
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decision of the Board in Graham Construction, infra, in sapport of their applications for the furnishing

of particulars.

[8] Mr. Plaxton, counsel for the Union, countered that the respondents have sufficient particulars to
enable them to reply to the application and that most of the additional information they have requested
is within their own knowledge. Counsel asserted that the bona fides of the respondents’ applications to
the Board for an order requiring the Union to furnish further and better particulars is belied by the fact
that they waited for more than one month to make the application after they received the response from
the Union that it would not accede to their respective requests, and that they are attempting to hinder,

delay and obstruct the Union’s application.

Analysis and Decision

[9] The Union’s application in the present case bears certain similarity to the application by the
Union in United Brotherhood of Carpenters and Joiners of America, Local 1985 v. Graham
Construction and Engineering Ltd., et al., LRB File No. 014-98. In the latter case, the Board had
occasion to consider requests for particulars by the respondents to that application. The Board’s
Reasons for Decision are reported at [1999] Sask. L.R.B.R. 220, LRB File No. 014-98. It was noted in
Graham Construction, supra, that neither the successorship nor related employer provisions of The
Trade Union Act or The Construction Industry Labour Relations Act, 1992, have been the subject of
much direction by the Board with respect to the issue of particulars, and while the general propositions
enunciated by the Board with respect to the issue in other types of cases were instructive, they must be

applied in the context of the type of application under consideration.

[101  Graham Construction, supra, was decided prior to the legislative amendments in 2000 to The
Construction Industry Labour Relations Act, 1992 (see, S.S. 2000, ¢. 69). The amendments included,
by the addition of s. 18.1, an expansion of the Board’s powers in relation to the type of application in
the present case. These powers include any examination of records and inquiries as the Board considers
necessary; the Board may authorize its investigating officer to carry out these tasks. In my opinion, the
amendments reflect a recognition by the legislature that much of the information crucial to establishing
the factual basis necessary for this type of application may often be in the sole possession of the
responding parties and unknown, complex or confusing to outsiders. The labyrinthine nature of the

relationships that may exist in such cases, and which may exist in the present case in particular, is
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reflected by the extensive description of the corporate history and structure of certain PCL companies
(including some of the respondents in the present case) in the decision of the Ontario Labour Relations
Board in International Association of Bridge, Structural and Ornamental Iron Workers, Local 765, et
al. v. PCL Constructors Eastern Inc., et al., [1995] OLRB Rep. October 1277. Indeed, that case is

strikingly similar in its issues to the present case.

[11]  The Board’s processes do not include examination for discovery or written interrogatories.
Many of the queries made by certain counsel for the respondents in their requests for particulars are
reminiscent of such procedures. ‘Much of the information requested as particulars would constitute
evidence, which the Union is not obliged to disclose. It is noted that the respondents have not asserted
that the information they have requested as particulars is not within their knowledge. It is apparent that

much of it, even if within the knowledge of the Union, is most certainly within the knowledge of the

respondents.

[12]  The sincerity of the respondents in making their requests for particulars is somewhat suspect
given the delay in making application. The application is mostly sufficient in its specificity, in the
context of the particular nature of the application, to allow a reply thereto by the respondents.
Exceptions include the failure by the Union to specify: (1) the statutory provisions alleged to have been
violated by PCL Industrial Constructors Inc., and in what manner, given that it is subject of an existing
Certification Order; (2) in certain references to statutory provisions, whether it is The Trade Union Act
or The Construction Industry Labour Relations Act, 1992, that is referred to; (3) in references to
collective bargaining agreements, identification (e.g., as by parties and date) of the agreement(s)
referred to. These particulars shall be provided by the Union to the respondents within seven (7) days

of the date of these Reasons for Decision.

[13] In the present case the Board has appointed its investigating officer to make certain inquiries.
The respondents will have the opportunity to respond to any report(s) or disclosure made by the
investigating officer to the Board. In the meantime, the respondents are directed to file their replies to
the application within seven (7) days of the receipt of the particulars ordered to be furnished by the

Union, if they have not already done so.
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[14] Inkeeping with the intended expedited nature of proceedings before the Board, in future cases,
parties are advised that replies to applications should be filed within the time allowed by s. 18(1) of the
Regulations to The Trade Union Act, notwithstanding a perceived deficiency in the particulars of the
application unless an application for an extension of time is made to the Board Registrar before the
expiry of the time for filing; requests for particulars may be made before or after the reply is filed and
leave requested to file an amended reply when the particulars are received or the issue is otherwise

determined.
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PUBLIC SERVICE ALLIANCE OF CANADA, Applicant v. ARAMARK CANADA
LTD., Respondent

LRB File No. 202-01; December 7, 2001
Chairperson, Gwen Gray; Members: Don Bell and Pat Gallagher

For the Applicant: Blaine Pilatzke
For the Respondent: ~ Susan Barber

Certification — Statement of employment — Test to apply to casual employees
whether they have sufficiently tangible employment relationship with employer
- Casual employees in this case worked average of slightly over six hours per
month — Board finds no sufficiently tangible employment relationship and
removes casual employees from statement of employment.

The Trade Union Act, ss. 5(a), 5(b) and 5(c).

REASONS FOR DECISION

Background

[1] Gwen Gray, Chairperson: Public Service Alliance of Canada (the “Union”) applied for
certification of all employees of Aramark Canada Ltd. (the “Employer”) with certain exceptions. The
Employer’s statement of employment listed 47 employees in the bargaining unit. The only issue is

whether six general help casual employees should be included on the statement of employment.

Facts

[2] The Employer provides food, beverage and housekeeping services to the Department of
National Defence at 15 Wing Moose Jaw. It employs food service and housekeeping staff. The food

services department employs thirteen full-time, four part-time and six casual employees.

[3] Casual employees are called in as needed to cater to various events on the base and to assist
the part-time staff. They are also used to replace other employees who are sick or on leave. The
pay-roll records of the employees in question indicate that the casual staff worked between 9.5 hours
and 25.5 hours in the three month period preceding the application for certification. All of the casual

employees are high school students.
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Argument

[4] The Union argued that the casual employees lacked a community of interest with the remaining
employees because they worked very few hours in the three month period leading up to the application

for certification.

5] The Employer argued that the casual employees are included in the bargaining unit and ought
to be included in the support count on the application. If the test applied is whether the employees
have a sufficiently tangible employment relationship, then the Board should consider the amount of

work performed by these employees, in light of other Board decisions on the same issue.

Analysis

[6] The Union has applied for an “all employee” bargaining unit, which includes casual employees.
For the purposes of determining the Union’s support amongst employees in the proposed bargaining
unit, the Employer is required to provide the Board a list of its employees in a document called a
statement of employment. In order to determine if the Union has support from a majority of employees
in a bargaining unit, the Board must determine the names of individuals who are employed on the date
the application for certification is filed. The Board takes a view of the workforce that attempts to
identify the employees who had a significant connection to the workplace at the time the Union applied

to be certified.

71 Often the Board is required to determine if casual employees should be included on the
statement of employment because their pattern of work is not as great and not as predictable as the work
of other employees. The Board set out the test for determining when casual employees will be included
on a statement of employment in Service Employees’ International Union, Local 299 v. Vision Security
and Investigation Inc., [2000] Sask. L.R.B.R. 147, LRB File No. 228-99. The Board summarized its

approach to this issue at 153 and 154, as follows:

Overall, the Board attempts to set the criteria for determining "employee” status to
ensure that persons who have a "sufficiently tangible employment relationship” with
the Employer are included on the statement of employment: see United Cab Ltd.,

Supra.

In the Lakeland Regional Library Board case, supra, Chairman Ball stated the
Board's policies in the following terms at 74
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It has long been established that larger bargaining units are
preferred over smaller ones, and that in an industrial setting all
employee units are usually considered ideal. As a general rule the
Board has not excluded casual, temporary or part-time employees
from the bargaining unit.

However, the Board has also applied the principle that before anyone
will be considered to be an "employee”, that person must have a
reasonably tangible employment relationship with the employer. If it
were otherwise, regular full-time employees would have their
legitimate aspirations with respect to collective bargaining unfairly
affected by persons with little real connection to the employer and
little, if any, monetary interest in the matter.

[8] In applying the “sufficiently tangible employment relationship” test, the Board looks to the
hours worked by casual or part-time employees in the period leading up to the certification
application and makes an assessment as to the significance of that work compared in a general sense
to other employees in the particular workplace. For instance, in the Vision Security and Investigation
Inc. case, supra, the Board determined that a measurement of 35 hours in the 14 week period prior to

the date of application for certification was appropriate given the casual nature of the events work in

the security industry.

[9] In this case, the workforce does not contain a high number of casual employees. The
majority of employees work on a regular basis with the Employer. In comparison, the six casual
employees in question work very few hours over the course of a month - some received no hours in
some months, while others had up to 19 hours in one month. On average, the hours/month is slightly

over 6 hours, or less than one 8 hour shift per month.

[10] We find that the casual hours of the employees in question do not establish a sufficiently
tangible employment relationship between the employees in question and the Employer to justify

their inclusion on the statement of employment and their names will be removed from the statement

of employment.

[11] A vote will be conducted to determine whether a majority of the employees in the bargaining

unit wish to be represented by the Union.
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CAROL McKNIGHT, Applicant v. CANADIAN UNION OF PUBLIC EMPLOYEES,
LOCAL 3833, Respondent

LRB File No. 204-00; December 11, 2001
Vice-Chairperson, James Seibel; Members: Don Bell and Duane Siemens

For the Applicant: Tom McKnight
For the Respondent: ~ Harold Johnson

Duty of fair representation — Contract administration —~ Union carefully
investigated circumstances of grievance and thoughtfully considered relevant
factors in deciding to withdraw same — Union also sought opinion from
experienced stalf representative on timeliness issue — Union’s officers believed
they were acting in best interests of all members — Union did not breach duty of
fair representation.

Duty of fair representation — Practice and procedure — Grievance withdrawn
pursuant to decision of grievance committee — Union then permitied applicant
to request review of decision by executive committee and general membership,
although no constitutional requirement to do so — Union did not abdicate duty
to make decision to membership.

Union — Constitution — Board’s approach to scrutiny of internal union processes
restrained, particularly where neither membership nor discipline involved -~
Board will not act as body of routine review of union’s internal decisions and
any review will be in direct relation to seriousness of matter in issue — Union’s
meeting procedure did not violate s. 36.1 of The Trade Union Act.

The Trade Union Act, ss. 25.1 and 36.1.

REASONS FOR DECISION

Background

[11 James Seibel, Vice-Chairperson: Canadian Union of Public Employees, Local 3833 (the
"Union") is designated as the bargaining agent for a unit of all employees of the Prince Albert
District Health Board (the "Employer.") Carol McKnight (the “Applicant”), is a member of the
bargaining unit and has been employed as a certified home health aide for approximately nine years.
The Applicant filed an application alleging that the Union had violated ss. 25.1 and 36.1(1) of The
Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”) in failing to fairly represent her in grievance
proceedings against the Employer and in failing to apply the principles of natural justice to her

internal appeal of the Union’s decision to withdraw the grievance.
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Evidence

[2] The Applicant testified that, in November, 1999, she became aware that overtime work had
been offered and assigned to less senior employees than herself since March of that year. She
believed the practice to be a violation of the collective agreement between the Union and the
Saskatchewan Association of Health Organizations. The Applicant believed that because home
health aides work out in the community, they must trust that overtime is being offered and assigned
in accordance with the collective agreement. It was only by word of mouth that she discovered the
alleged violation. The Applicant raised her concern with central team manager, Wendy Crouch, but
said that Ms. Crouch never got back to her. She then approached Jeanette Andersen, a Union second
vice-president, about filing a grievance. The Union filed a grievance dated December 2, 1999.
Following meetings with the Union, the Employer denied the grievance in April, 2000 on the grounds

that it was not filed within the time limits specified in the collective agreement. The Union withdrew

the grievance on May 3, 2000.

[3] The Applicant believed she was not invited to any of the grievance meetings between the Union
and the Employer. She said she learned after the fact from Ms. Andersen that the Union grievance
committee decided to withdraw the grievance. The committee was composed of first vice-president,
Theresa Meredith, as chair, recording secretary, Marg Morgan and Ms. Andersen. The Applicant spoke
to a Union staff representative, Brian Brotzel, about the situation. Mr. Brotzel indicated to her that he
agreed with the decision of the grievance committee that the grievance was out of time and that an
arbitrator would likely agree that the Employer would suffer substantial prejudice by the delay.
However, Mr. Brotzel advised her that, while there was no formal process to appeal the decision, he
would nonetheless assist her to appeal to the Union executive. The Applicant testified that she did not

accept Mr. Brotzel’s offer, however, because she was not comfortable with him representing her, given

that he agreed with the initial decision of the grievance committee.

[4] The Applicant drafted and submitted her own appeal document dated May 28, 2000, directed to
the Union executive and general membership. In the document, the Applicant argued, inter alia, that
she could not have learned of the alleged violation of overtime assignment any earlier than she did and

that the grievance was filed within the collective agreement time limits when it did come to her

attention.
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[5] The issue of the withdrawal of the grievance was considered and upheld by the Union’s
executive committee on June 6, 2000. It was further put to a vote on a motion at a meeting of the local
Union membership on June 20, 2000, as to whether to uphold the decision of the grievance committee.
The Applicant testified about the procedure followed at the meeting. She claimed that when only a few
persons voted in favour of the motion, the chair, local president Stella Hickie, asked aloud whether
everyone understood the motion and opened it for further discussion. According to the Applicant, this

happened twice. The motion was ultimately carried.

[6] The Applicant intimated that the Union executive bore some animosity towards her because she
was outspoken at Union meetings with respect to financial matters, and had requested to view the local
Union’s financial statements and an independent audit of the books. She had also run unsuccessfully

for election against the present local Union president, Ms. Hickie, in April, 1999.

71 Michelle Hoey and Carla Matheson, home care aide co-workers of the Applicant, were called to
testify on her behalf. The evidence of each of them dealt with two main points. They each provided
testimony that intimated that the Applicant was somewhat of a thorn in the side of the Union executive
through her questioning of Union finances at membership meetings. They each proferred the opinion
that it was difficult for home care aides to know when and to whom overtime opportunities were

offered.

i8] Jeanette Andersen, who at the time of hearing was on long term disability leave, testified by
conference telephone call. She testified that, at the material time, a home care aide could only find out
about overtime assignments from a co-worker or a manager. The Employer has since changed its

practice and now posts notice of overtime offers and assignments.

9] Ms. Andersen said that, when the Applicant raised her concern about overtime assignment with
her, she in turn discussed it with Ms. Hickie. She said Ms. Hickie asked her to investigate and, if

warranted, to file a grievance. This she did and the grievance was filed on December 2, 1999,

[10] Ms. Andersen described the membership meeting of June 20, 2000 as a “schmozzle” but stated
her opinion that Ms. Hickie did not make any unfair comment to the assembled meeting. Ms. Hickie
read the Applicant’s letter to the meeting as well as an opinion letter on the merits of the grievance from

Mr. Brotzel. She confirmed that the motion was opened for further discussion after the first show of
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hands. Ms. Andersen said that it was her impression that the motion to uphold the decision of the

grievance committee and executive committee to withdraw the grievance was not carried although Ms.

Hickie declared that it was.

[11]  Theresa Meredith is the first vice-president of the Union. She testified that she first learned of
the Applicant's grievance in late November, 1999, when it was brought to her attention by Ms.
Andersen. She filed the grievance with the Employer. She said the grievance was discussed by herself
and Mr. Brotzel at a meeting on March 9, 2000, where they also discussed approximately one hundred
other grievances. The Union received notice from the Employer on April 29, 2000 that the grievance
was denied. Ms. Hickie advised Ms. Meredith to discuss it once again with Mr. Brotzel, who

recommended that it be withdrawn. The Union grievance committee decided to withdraw the grievance

on May 3, 2000.

[12] Ms. Meredith testified that there is no internal Union procedure to appeal a decision of the
grievance committee. In recalling the June 20, 2000 meeting of the membership, Ms. Meredith gave the
opinion that there seemed to be some confusion about what the motion meant. Her recollection was that
there was only one vote: the first two calls were suspended when persons on the floor indicated they did
not understand the motion. When at one point there was a question about the potential cost of an

arbitration, she said that Ms. Hickie indicated that it could be ten thousand dollars.

[13] Stella Hickie has been the local Union president for some 12 years. Her testimony about what
happened up to the point of the decision by the grievance committee was similar to that of Ms.
Meredith. Ms. Hickie was not on the grievance committee. She described the meeting of the executive
committee that reviewed the decision of the grievance committee. The Applicant’s submission was

read to the committee; Mr. Brotzel answered questions regarding his opinion on the chances of success;

the committee voted unanimously to uphold the decision to withdraw.

[14] At the June 20, 2000 meeting of the membership, Ms. Hickie said that certain Union business
was pre-empted at the request of the Applicant so that her matter could be dealt with early. The
Applicant agreed that Ms. Hickie could read her submission to the meeting. Ms. Hickie then read Mr.
Brotzel’s written opinion to the meeting. Following some thirty minutes’ discussion, a member called
for the question, but it was delayed by more discussion. Ms. Hickie felt that some members did not

understand the question process. She said that the first two votes concerned whether to end debate on
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the motion. Eventually the motion that the grievance remain withdrawn was put to a vote. Ms. Hickie

testified that the motion was carried by a clear majority.

[15] Brian Brotzel is a Union staff representative assigned to assist certain locals, including Local
3833, with issues in collective bargaining, grievances and labour-management meetings. He said he
was specifically consulted by Ms. Meredith about Ms. McKnight’s grievance after the Employer denied
it in April, 2000. He provided a verbal opinion prior to the meeting of the grievance committee, and
later a written opinion, prior to the meeting of the membership on June 20, 2000 regarding the
likelihood of success at arbitration. Mr. Brotzel felt that success was unlikely because the grievance
was out of time and he did not think that the facts supported the considerations that an arbitrator would
look at in determining to grant an extension of time pursuant to s. 25(2)(f) of the Acz. He discussed his
opinion and reasoning with the Applicant after the grievance committee made its decision and advised
her that she could appeal the decision to the executive committee and the membership although there

was no formal right or procedure for doing so. He offered his assistance, which she did not accept.

Statutory Provisions

[16]  Sections 25.1 and 36.1(1) of the Act provide as follows:

25.1  Every employee has the right to be fairly represented in grievance or rights
arbitration proceedings under a collective bargaining agreement by the trade union
certified to represent his bargaining unit in a manner that is not arbitrary,
discriminatory or in bad faith.

36.1(1) Every employee has a right to the application of the principles of natural
Justice in respect of all disputes between the employee and the trade union certified
to represent his bargaining unit relating to matters in the constitution of the trade
union and the employee’s membership therein or discipline thereunder.

Argument

[17] Tom McKnight, representing the Applicant, argued that the Union had failed to fairly represent
the Applicant within the meaning of the Act and asserted that the Board should order that the grievance
be re-filed and submitted for arbitration, and that the Union provide for someone outside its

organization to represent the Applicant at the arbitration hearing.
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[18] He pointed out that neither the grievance committee nor the executive committee met with the
Applicant. Citing the decision of the Board in Johnson v. Amalgamated Transit Union, Local 588,
[1997] Sask. L.R.B.R. 19, LRB File No. 091-96, Mr. McKnight attacked the propriety of the Union’s
action in submitting the motion to the membership meeting regarding the grievance. He charged further

that the refusal of the Union to carry the grievance forward was politically motivated.

[191 Mr.J ohnscn, counsel for the Union, referring to the well-known decision of the Supreme Court
of Canada in Canadian Merchant Services Guild v. Gagnon, [1984] 84 C.L.L.C. 14,043 (S.C.C)),
asserted that, as the exclusive representative of all employees in the bargaining unit, the right to take a
grievance to arbitration is reserved to the union which enjoys a considerable discretion. He argued that
in the present case the Union took a number of steps to ensure that the merit and circumstances of the
grievance were fully considered, before deciding not to proceed to arbitration including, the initial
factual investigation by Ms. Andersen, the obtaining of an opinion from Mr. Brotzel regarding the legal
issues, and a review by the grievance committee. After the grievance was withdrawn, that decision was
reviewed and confirmed by both the executive committee and the general membership. Mr. Johnson
argued that the Union was entitled to consider the relative seriousness of the issue in dispute — it was a
monetary matter rather than, for example, a loss of employment — and the cost of arbitration. In the

circumstances, he said, the Union did not act arbitrarily, in a discriminatory fashion or in bad faith.

Analysis and Decision

[20] The basic principles involved in considering cases of alleged failure to fairly represent an

employee were succinctly summarized in Canadian Merchant Services Guild v. Gagnon, supra, at

12,188, as follows:

The following principles, concerning a union's duty of representation in respect of a
grievance, emerge from the case law and academic opinion consulted.

1. The exclusive power conferred on a union to act as spokesman for the
employees in a bargaining unit entails a corresponding obligation on the union to
Jairly represent all employees comprised in the unit.

2, When, as is true here and is generally the case, the right to take a grievance
to arbitration is reserved to the union, the employee does not have an absolute right
to arbitration and the union enjoys considerable discretion.

3. This discretion must be exercised in good faith, objectively and honestly
after a thorough study of the grievance and the case, taking into account the
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[21]

significance of the grievance and of its consequences for the employee on the one
hand and the legitimate interests of the union on the other.

4. The union's decision must not be arbitrary, capricious, discriminatory or

wrongful.

5. The representation by the union must be fair, genuine and not merely
apparent, undertaken with integrity and competence, without serious or major
negligence, and without hostility towards the employee.

In Kowal v. Communications, Energy and Paperworkers Union of Canada, [1995] 2™ Quarter

Sask. Labour Rep. 115, LRB File No. 001-95, the Board described the general nature of the duty as
follows, at 126:

[22]

In determining whether a trade union has met the obligation to provide an employee
with fair representation, the task of this Board is not to act as a substitute for a board
of arbitration. The issue before us is not whether a particular grievance would have
succeeded at arbitration on its merits, and the basis of our conclusions is not the
evidence which would be used in adjudicating the grievance. Our role is rather to
examine whether the trade union handled the grievance in a manner which was not
arbitrary, discriminatory or in bad faith. This determination must be made in light of a
number of considerations, including the information which was available to the trade
union at the time, legitimate concerns about allocation of union resources, the
significance of a particular issue in the context of other issues and interests competing
Jor the attention of the union, and the relationship between the employee and the trade
union. In this context, the strength or weakness of the merits of the grievance may
suggest that the case has or has not been treated fairly, but the particulars of the
grievance are not the only factors which are considered by the Board.

In Chrispen v. International Association of Firefighters, [1992] 4™ Quarter Sask. Labour Rep.

133, LRB File No. 003-92, at 150, the Board commented on the competing interests between the Union

and the aggrieved employee and the limits, and rationale for the limits, of the Board’s intervention in

such cases, as follows:

In order to make this system work, the legislature recognized that union

representatives must be permitted considerable latitude. If their decisions are reversed
too often, they will be hesitant to settle any grievance short of arbitration. Moreover,
the employer will be hesitant to rely upon any settlement achieved with the union if
labour boards are going to interfere whenever they take a view different from that of a
union. The damage this would do to union credibility and the resulting uncertainty
would adversely affect the entire relationship. However, at the same time, by
voluntarily applying for exclusive representative status, the union must be prepared to
accept a significant degree of responsibility for employees, especially if an employee's
employment depends upon the grievance.
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[23]

In an effort to accommodate these competing interests, the American courts, then the
various labour relations boards (in Saskatchewan see Doris Simpson, 1980 (July),
Sask. Labour Report, Vol. 31, No. 7, p. 43), and finally the Legislatures, determined
that the appropriate standard of care for union representatives was a negative one; a
union must not represent its members in a manner that is arbitrary, discriminatory or
in bad faith. The Board's inquiry is limited to a search for arbitrariness,
discrimination and bad faith. If the union's decision is free from these three elements,
there is no violation of the duty of fair representation and no redress available to the
emplovee, even though the Board might be of the view that the union made an error in
the handling or disposition of the grievance.

(Emphasis added)

In Ward v. Saskatchewan Government Employees’ Union, [1988] Winter Sask. Labour Rep. 44,

LRB File No. 031-88, the Board succinctly differentiated between the three kinds of conduct proscribed

by s. 25.1 of the Act, as follows, at 47:

[24]

Section 25.1 of The Trade Union Act obligated the union to act "in a manner that is not
arbitrary, discriminatory, or in bad faith". The union's obligation to refrain from
acting in bad faith means that it must act honestly and free from personal animosity
towards the employee it represents. The requirement that it refrain from acting in a
manner that is discriminatory means that it must not discriminate for or against
particular employees based on factors such as race, sex or personal favouritism. The
requirement that it avoid acting arbitrarily means that it must not act in a capricious
or cursory manner or without reasonable care. In other words, the union must take a
reasonable view of the problem and make a thoughtful decision about what to do.

In Johnson, supra, it was not alleged that the union had acted with subjective ill will or malice,

or had treated Mr. Johnson in a discriminatory way, but rather that it had acted arbitrarily in determining

not to proceed to arbitration with his grievance. With respect to the general standard for determining

whether conduct is arbitrary, the Board in Johnson quoted with approval, at 37, the following

observation by the British Columbia Labour Relations Board in Rayonier Canada (B.C.) Ltd. and

International Woodworkers of America and Ross Anderson, [1975] 2 Canadian L.R.B.R. 196, at 201:

[25]

Finally, a union cannot act arbitrarily, disregarding the interests of one of the
employees in a perfunctory manner. Instead, it must take a reasonable view of the
problem before it and arrive at a thoughtful judgment about what to do after
considering the various relevant and conflicting considerations.

In Johnson, supra, rather than the union’s grievance committee or executive committee making

the decision whether to proceed to arbitration as provided for in the union’s constitution, the question

was put to a secret-ballot referendum of the membership. Despite the fact that the executive committee
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made it known that it supported going to arbitration, the membership voted against it and the executive
committee obeyed their wishes. In finding that the union’s conduct was arbitrary, the Board alluded to
the fact that at the heart of the satisfaction of the duty of fair representation is the notion that the union’s
decisions should reflect a consideration of all relevant factors and not be based on irrelevant factors.
The Board held that in the context of the circumstances in Johnson — that is, of decision by membership
referendum — it was impossible to know what factors were relied upon in making the decision. The

Board explained its decision as follows, at 43 - 44:

The roots of the duty of fair representation lie in a recognition that, in addition to an
expression of the will of the majority, democratic principles must provide for the
protection of individuals and minorities from the excesses of majoritarianism. An
individual, in the scheme of collective bargaining, cannot assert that his or her interest
should prevail over others, or that it represents an entitlement of an absolute kind. The
duty of fair representation requires, however, that he or she can require that any
decision which is made concerning those interests does not reflect malice, ill will, or
denigration on discriminatory grounds. More importantly for our purposes here, those
decisions should, to use language which has become common in the discourse
concerning the duty of fair representation, reflect a consideration of all of the factors
which are relevant to the decision and of no factors which are not relevant.

A decision-making process of the kind followed here falls afoul of the duty of fair
representation, in our view, because it is impossible to know whether the decision was
based on the appropriate considerations and only those considerations. . . .

The problem with the use of a referendum ballot as a means of making this kind of
decision is that there is no way of knowing whether either of these explanations played
a role in the decision, or what range of other factors the voters may have taken into
account. The decision is neither amenable to explanation nor accountable to Mr.
Johnson or to the Union executive which had reached a contrary conclusion through a
process of investigation and careful thought. Mr. McCormick made considerable
efforts, as apparently did other officers, to persuade the employees to support the
executive recommendation; it cannot be said, however, whether their activity had any
influence at all, or whether the employees considered another set of considerations
entirely.

Mr. McCormick and the other members of the executive took what steps they could
to ensure that the members of the bargaining unit were properly briefed prior to the
vote, and that they understood that the executive was in favour of proceeding to
arbitration. The mechanism of the vote among the entire group of employees, many
of whom had not participated in the discussion at the membership meeting, and some
of whom may not have been in possession of any information beyond what was on
the notice, was, in our opinion, inherently arbitrary as a means of making a decision
about the fate of an individual employee, however useful it might be as a means of
obtaining direction about issues of more general significance.
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[26] In Johnson, supra, while the Board found that the union had made a sufficient investigation and
thoughtful consideration of the relevant factors, it found that the union executive, in essence, abdicated
its duty to make the necessary decision and referred it to a procedure that made it impossible to explain

and justify the result on a reasoned basis.

[27] In the present case, we are of the opinion that the Union carefully investigated the
circumstances of the grievance itself and its grievance committee thoughtfully considered only relevant
factors in arriving at its decision to withdraw the grievance. Despite the ostensible merit of the
substance of the grievance itself, the Union’s grievance committee did not act inappropriately (indeed,
quite the opposite) in seeking a more experienced and informed opinion regarding the potential
procedural difficulty presented by the issue of timeliness. In doubting the wisdom of proceeding to
arbitration in the face of Mr. Brotzel’s opinion and the cost to the local, and proceeding instead to
convince the Employer to change its procedure for assigning overtime, the Union’s officers believed

they were acting in the best interests of all of the Union’s members.

[28] Whether or not we agree with the view taken by the Union of the merits of the timeliness issue
is of little importance in determining whether it violated the duty of fair representation in making its
decision. We find no hint of bad faith or discrimination in its conduct in dealing with Ms. McKnight's
grievance. The assertion that the Union’s officers, and in particular the president, Ms. Hickie, were
unfairly biased against the Applicant is pure speculation and conjecture and was not supported by the
evidence adduced. While there may be some tension between them that is exhibited as friction from
time to time, there was no evidence that the decision to withdraw the grievance was motivated by bad
faith or discrimination. Ms. Hickie was not a member of the grievance committee that made the
decision. The evidence of the careful consideration of the information at hand by the grievance

committee belies the suggestion of arbitrariness in making its decision.

[29] In our opinion, the present case is not analogous to Johnson, supra. The Union did not abdicate
to the membership its duty to make the decision about whether to proceed to arbitration. The grievance
was withdrawn pursuant to the decision of the Union’s grievance committee in accordance with the
Union’s constitution and bylaws. There was no Union constitutional requirement or mandate for the
subsequent “appeals” to the executive committee and the general members’ meeting. These reviews
were non-binding. What the result would have been had either of those bodies arrived at a different

conclusion is not clear. The Union provided an opportunity for review when there was no constitutional
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duty to do so. The Union acted within the bounds of the duty of fair representation and did not breach s.

25.1 of the Act.

[30] The Applicant takes issue with the manner in which the meeting was conducted and the result
of the show-of-hands vote. Despite some cautious movement towards closer scrutiny of internal union
processes, nonetheless, the Board’s approach has been restrained. In Alcorn and Detwiller v. Grain
Services Union, Local 1000, [1995] 2 Quarter Sask. Labour Rep. 141, LRB File No. 247-94, a case
decided shortly after the 1994 amendments to s. 36.1 of the Act, the Board observed, at 154, as follows:

Our stance continues to be one of considerable deference to the internal decision-
making of trade unions. We have concluded, nonetheless, that the specific limitations
placed by the statute on their authority to make certain kinds of decisions must be
taken seriously.

[31] A short time later in Stewart v. Saskatchewan Brewers’ Bottle & Keg Workers, Local Union
No. 340, [1995] 2™ Quarter Sask. Labour Rep. 204, LRB File No. 029-95, the Board expanded on this
view, at 212-213:

The principle of trade union autonomy is an important one. As the Board stated in the
Grain Services Union case, we continue to maintain a position of considerable
deference to the procedures and practices followed by trade unions in their dealings
with their members. As the Board pointed out in the Moose Jaw Sash and Door
decision, such deference is particularly appropriate when it is an employer who seeks
to press an inquiry into internal trade union affairs.

It is our view, however, that provisions now included in The Trade Union Act, such as
Section 36.1, signify an acknowledgement on the part of the legislature that there is an
important public interest at stake in the proceedings of trade unions. Under the
scheme set out in the Act, trade unions have exclusive authority to represent employees
with respect to issues of crucial significance in the lives of those employees, namely the
terms and conditions under which they will be employed. We understand the premise
of legislative provisions such as Section 36.1 to be that, if these matters are to be
confined to the complete control of trade unions, it is in the public interest to ensure
that those trade unions treat the employees whom they represent equitably and with
fairness.

Employees and trade union members have traditionally been able to pursue some of
these questions in the common law courts, although this is not a feasible avenue for
many individual employees. The significance of Section 36.1, in our view, is that it
gives employees recourse to the Board to express concerns about their status or
treatment within the trade union which represents them. As we have indicated in the
decisions quoted earlier, the Board has no intention of becoming a body of appeal or
of routine review from every decision made pursuant to a trade union constitution or
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internal procedural rules. Where an allegation is made, however, that a violation of
The Trade Union Act has occurred, the Board must be prepared to scrutinize the
internal workings of the trade union to the extent necessary to determine whether the

Act has been breached.

Counsel for the Union argued that an employee should have no recourse to the Board
if internal trade union procedures have not been exhausted. As a general proposition,
we agree that the Board should not be regarded as a substitute for internal trade union
procedures, or a means of avoiding the outcome of normal controversy or disciplinary
action which is the proper domestic business of the trade union.

[32] The Stewart case involved an issue of trade union membership. Section 36.1(1) of the Act
makes specific reference to issues of membership and discipline. In Stewart, supra, at 214, the Board

commented on the relative difficulty of scrutinizing the fairness of union processes in such cases:

With respect to Section 36.1(1), the applicable principles of natural justice are clearly
more easy to identify when the question is raised in the context of a specific
proceeding, such as disciplinary action taken against a member. The question of what
constitutes natural justice when this issue arises in the context of a claim to be allowed
to participate in the general democratic machinery of the trade union is more
amorphous, and less capable of precise analysis.

[33] In our opinion, the question of what constitutes natural justice when the issue arises in the
context of internal union processes other than those related to the two classes specifically mentioned in
the legislation is even more amorphous and even less capable of precise analysis. The Board has been
more loath to interfere in such cases. In Staniec v. United Steelworkers of America, [2001] Sask.
L.R.B.R. 405, LRB File No. 205-00, the Board recently confirmed the sentiments expressed in Stewart,
supra, that the Board will not act as a body of routine review of every internal decision made by a union
and that a union’s duty to apply the principles of natural justice in respect of disputes between an

employee and the union is generally restricted to matters of membership and internal discipline.

[34] The extent of a review by the Board of internal union matters will generally be in direct relation
to the seriousness of the matter in issue. The Applicant’s claim of impropriety is not in relation to
membership or discipline, nor is it in relation to a more serious matter such as termination of

employment. It is in relation to a matter of meeting procedure. In the present case, the evidence about
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what occurred at the meeting and the result of the vote is contradictory. However, Ms. Hickie’s
recitation of events was the most detailed and her explanation of the motion, debate, question and vote
process at the meeting made the most sense. In our opinion, the process that was followed was within

the bounds of procedural fairness and the Union did not violate s. 36.1(1) of the Acz.

[35] The application is dismissed.
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA,
LOCAL 1985, CONSTRUCTION & GENERAL WORKERS, LOCAL 890,
CONSTRUCTION & GENERAL WORKERS, LOCAL 180, INTERNATIONAL
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Practice and procedure — Preliminary objection — Board agrees to hear
evidence and argument on certain aspects of complicated case before hearing
remainder of case - However, Board advises parties to be prepared to present
entire case on previously scheduled dates to avoid delay.

REASONS FOR DECISION AND BOARD ORDER

Background

[1] Walter Matkowski, Vice-Chairperson: United Brotherhood of Carpenters and Joiners of
America, Local 1985 (the “Union”) filed an unfair labour practice application, LRB File No. 014-98

(the “first application”) dated January 30, 1998 seeking relief against a host of entities including
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Graham Construction and Engineering Litd. and Graham Construction and Engineering (1985) Ltd.
(“Graham”) pursuant to ss. 36, 37 and 42 of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”)
and s. 18 of The Construction Industry Labour Relations Act, 1992, S.8. 1992, ¢. C-29.11.

2] Three previous Board decisions set out the background of what has already transpired on the
first application. Vice-Chairperson Seibel, in Reasons for Decision dated June 22, 1999, September
2, 1999 and November 24, 1999 dealt with such preliminary issues as pre-hearing disclosure and
production of documents, severing the hearing of the issues of liability and damages, res judicata,

issue estoppel, abandonment and particulars.

3] The Union, together with a number of other unions, filed an unfair labour practice
application, LRB File No. 227-00, (the “second application”) dated August 18, 2000 seeking relief
against the same entities pursuant to essentially the same statutory provisions listed in the first

application.

[4] A pre-hearing was held on May 1, 2001 with Vice-Chairperson Matkowski. The pre-hearing
could not proceed as counsel for certain parties refused to participate, as they did not wish to *“taint”

Vice-Chairperson Matkowski, thereby preventing him from hearing the main applications.

[5] At the pre-hearing, the parties were asked to submit position papers on a host of issues that

they wished to advance including the issue of the composition of the Board panel to hear this case.

[6] The Board assigned a panel to hear LRB File No. 227-00. The assigned panel provided

Board Directives dated May 29, 2001 as to how the first and second applications should proceed.

7] Noble 1., in a Judgment dated August 3, 2001, pursuant to the application of some of the
Respondents to the first and second applications, granted a writ of prohibition without actually
issuing the writ, preventing the Chairperson of the Board from taking part in the adjudication of the

first and second applications before the Board.

8] As aresult of the Judgment of Noble J., Vice-Chairperson Matkowski was assigned to chair
the panel of the Board hearing and the Board Directives dated May 29, 2001 became ineffective. The

newly constituted panel heard arguments from the various parties on November 1, 2001 as to how



{2001] Sask. L.R.B.R. 907 U.B.C.J.A. et al v GRAHAM CONST. & ENG. (1985) LTD. et al 909

the hearings of the first and second applications should proceed. The Board provides the following

instructions to the parties on LRB File Nos. 014-98 and 227-00.

Status of LRB File No. 014-98

[9] A common sense approach to dealing with LRB File Nos. 014-98 and 227-00 would be to
amalgamate the two applications into one hearing. There are most definitely overlapping issues as

set out in the previous Board Directives.

[10] Counsel for some of the Respondents questioned whether the Board should amalgamate the
two applications into one hearing. For example, it was argued that Vice-Chairperson Seibel’s panel
had somehow seized jurisdiction over the first application. With respect, this is not correct. Vice-
Chairperson Seibel’s panel provided procedural rulings on the first application. The panel did not
hear any evidence dealing with the first application. As such, Vice-Chairperson Seibel’s panel did

not seize jurisdiction over the first application.
Successorship and Abandonment Argument

[11]  Grabham argues that the two issues of successorship and abandonment could be determinative
of the entire applications or, if not determinative, could lessen the length of the hearing greatly.

Graham estimates that the successorship and abandonment evidence and argument could take two or

three days.

[12] The Board will hear evidence and arguments on the Graham successorship and abandonment
issues. Vice-Chairperson Seibel’s panel, in its second procedural ruling, refused to hear and
determine the abandonment issue separate and apart from the successorship issue in the first
application. However, given that Graham is now prepared to deal with both issues, the Board is

prepared to hear evidence and argument on these two issues.

[13] The parties must be aware that the Board is not giving away any of the dates which it has
presently set aside for this case. There has been far too much delay on this file for the Board not to
proceed as Noble J. provides “in a timely manner.” It is possible that the Board may not be able to

provide either a timely ruling on these issues or a ruling which is totally determinative of the entire
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applications. Therefore, the main hearing will proceed on the assigned dates following the

successorship and abandonment evidence and arguments.

Other Matters

[14] Mr. Plaxton, on behalf of the Applicants, sought a ruling from the Board similar to the
decision of Vice-Chairperson Seibel’s panel dated November 24, 1999 in the first application dealing
with severing the issue of quantum and calculation of damages from the main hearing. This Board

applies the November 24, 1999 ruling in the first application to both applications on this issue.

[15] The Board will not hear any other preliminary issue arguments. The parties can address

these during their final arguments.

[16] Given the unacceptable delay which has occurred on this file, together with the potential that
Graham might lose on the successorship and abandonment issues, and given that, even if Graham is
successful on the preliminary issues, the hearing could still proceed, the Board adopts the ruling
provided in the Board Directives dated May 29, 2001 in regard to disclosure of documents and
confidentiality and the role of the Investigating Officer, save and except that the parties have ten (10)
days from the date that the Board issued its verbal Order (December 6, 2001) to produce all records
relating to the matters in issue and to make such documents available to the solicitor opposite at the

office of their solicitors.

[17] Leave is granted to the parties allowing them to return to the Board prior to the hearing itself
if there should be any difficulties concerning compliance with Board Orders, including production of

documents.
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UNITED FOOD AND COMMERCIAL WORKERS, LOCAL 1400, Applicant v. PAUL
LALONDE ENTERPRISES LTD., operating as ASHLY CABINETS & WINDOWS

(SASKATOON), Respondent

Vice-Chairperson, Walter Matkowski; Board Members: Gerry Caudle and Tom Davies
LRB File Nos. 236-01, 237-01 & 238-01; December 13, 2001

For the Applicant: Drew Plaxton
For the Respondent:  Jay Watson

Remedy ~ Interim order — Criteria ~ Balancing of labour relations harm -
Union representative terminated by employer from workplace where parties
working toward first collective agreement — Union in newly certified unit where
no first collective agreement in vulnerable position — Potential labour relations
harm to union greater than potential harm to employer caused by having to
employ employee employer finds unacceptable pending disposition of final
applications — Board grants interim order.

The Trade Union Act, s. 5.3.

REASONS FOR DECISION

Facts
[1] Walter Matkowski, Vice-Chairperson: United Food and Commercial Workers, Local

1400 (the “Union”) applied for unfair labour practice, reinstatement and monetary loss orders
relating to James Cooley, an employee employed by Paul Lalonde Enterprises Ltd. operating as
Ashly Cabinets & Windows (Saskatoon) (the “Employer”). In addition, the Union filed a request for
interim relief pursuant to s. 5.3 of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act™). The
Union filed affidavits of Donald Logan, union representative and Mr. Cooley, in support of its

interim application.
[2] The Employer filed an affidavit of John Giesbrecht, president of the Employer.

[3] The Union’s initial material indicates that the Union was certified as the collective
bargaining representative of the employees of the Employer on October 4, 2000. There are

approximately eight employees in the bargaining unit.
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[4] The Employer dismissed Mr. Cooley (“Cooley”) by letter dated October 19, 2001, which
provided:

This is a letter to inform James Cooley that his job at Ashly Cabinets & Windows
(Saskatoon) is terminated as of October 19, 2001 —4:30 p.m.

[5] Cooley is one of the most senior workers at the workplace and a well-known Union
supporter. Cooley is one of two members on the Union’s bargaining committee, the other being

Wayne Suderman. Cooley, at the time of his dismissal, held the position of shop foreman.

(6] Cooley’s affidavit indicates that Mr. Giesbrecht (“Giesbrecht”) was less than ecstatic that the

Union had entered the workplace and that Giesbrecht blamed Cooley for unionizing “his shop.”

7] At a collective bargaining session held on August 21, 2001, the Employer proposed that
Cooley’s position of shop foreman be removed from the collective bargaining unit and be placed “out
of scope.” Cooley would be able to apply for the new out of scope position. The Union refused this

proposal.

[8] Cooley claimed that a number of other employees had received wage increases while he and
Suderman had not. Cooley questioned Giesbrecht as to why he had not received a raise and was
advised that if he had not certified the Employer’s shop he would have received a wage increase.

Geisbrecht told Cooley that Giesbrecht would close the shop before he would let the Union in.

[9] Cooley’s initial affidavit is dated October 30, 2001. At that time Cooley had been given no

reason as to why his employment had been terminated.

[10] Cooley speculated that the Employer could raise an incident that occurred a few days prior to
his dismissal where there had been some screening material damaged at the workplace. Giesbrecht
had held a meeting with employees and had indicated that he wanted to know who was responsible
for the damage by October 19, 2001 or he would do something at that time. Cooley said that he was

not responsible for the damage.
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[11] Mr. Logan (“Logan”), in his affidavit, confirmed Cooley’s status on the bargaining
committee, the fact that Cooley is a well-known Union supporter and the Employer’s attempt at the

bargaining table to have Cooley’s position moved out of scope.

[12] Logan deposed that negotiations between the Union and the Employer had been brought to a
standstill due to the Employer’s refusal to provide information. Logan also claimed that Cooley’s
dismissal will have a severe and irreparable effect on other members of the bargaining unit and on

negotiations and the viability of the bargaining unit.

[13] Giesbrecht acknowledged that he and Cooley had some differences of opinion but that these

differences of opinion and Cooley’s Union activities were not the reason for Cooley’s dismissal.

[14] Giesbrecht stated that Cooley “was terminated because he has left work without permission
even after being warned and for purposefully trying to stir up trouble among other employees

working at the business.”

[15] Giesbrecht stated that Cooley was not dismissed because of the “damage incident” even

though Giesbrecht believes that Cooley was responsible for the damage.

[16] Giesbrecht claimed that if Cooley is reinstated he will disrupt the whole working atmosphere

of the business.

[17] Cooley and Logan filed affidavits in response to Giesbrecht’s affidavit.
[18] At the hearing, the Union sought the following relief from the Board:

An interim and/or interlocutory order reinstating James Cooley to his employment with
the Employer under the same terms and conditions prior to any changes made by the
Employer without negotiation.

[19] Following a hearing on November 16, 2001, the Board verbally ordered the Employer to
reinstate Cooley to his position with the Employer effective November 19, 2001, and indicated that a

formal order would be issued followed by written reasons.
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Relevant Statutory Provisions

[20]  Section 5.3 of the Acr reads:

5.3 With respect to an application or complaint made pursuant to any provision of
this Act or the regulations, the board may, after giving each party to the matter an
opportunity to be heard, make an interim order pending the making of a final order or
decision.

Analysis

[21] The issue before the Board is whether or not the Board should grant interim relief in these

circumstances by ordering the reinstatement of Cooley.

[22] The test for granting interim relief is set out in Hotel Employees and Restaurant Employees
Union, Local 206 v. Canadian Hotels Income Properties Real Estate Investment Trust #19
Operations Ltd., [1999] Sask. L.R.B.R. 190, LRB File No. 131-99, at 194:

The Board is empowered under ss. 5.3 and 42 of the Act to issue interim orders. The
general rules relating to the granting of interim relief have been set down in the
cases cited above. Generally, we are concerned with determining (1) whether the
main application reflects an arguable case under the Act, and (2) what labour
relations harm will result if the interim order is not granted compared to the harm
that will result it is granted. (see Tropical Inn, supra, at 229). This test restates the
test set out by the Courts in decisions such as Potash Corporation of Saskatchewan v
Todd etal., [1987] 2 WW.R., 481 (Sask. C.A.) and by the Board in its subsequent
decisions. In our view the modified test, which we are adopting from the Ontario
Labour Relations Board’s decision in Loeb Highland, supra, focuses the Board'’s
attention on the labour relations impact of granting or not granting an interim
order. The board’s power to grant interim relief is discretionary and interim relief
can be refused for other practical considerations.

[23]  The first part of the test as set out in Canadian Hotels, supra, is whether the main
application reflects an arguable case under the Act. The Board is of the view that the Union
has demonstrated that there is an arguable case to be made on the main application and

counsel for the Employer, to his credit, conceded this point.
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[24] In assessing the labour relations harm of not granting interim relief, the Board takes
into account the fact that this is a newly certified, small bargaining unit. No collective
agreement has been achieved and, according to the Union, talks are at a standstill. Cooley,

the dismissed employee, is an integral part of the Union and sits on its bargaining

committee.

[25] In United Food and Commercial Workers, Local 1400 v. Tropical Inn, operated by
Pfeifer Holdings Ltd., and United Enterprises Ltd., [1998] Sask. L.R.B.R. 218, LRB File
Nos. 274-97, 375-97 & 376-97, and in other cases, the Board has considered whether or not
the dismissal of an employee for alleged union activity has a “chilling effect” on a union’s

organizing drive or activities so that an interim order is necessary.

[26] The Board accepts that a newly certified bargaining unit that has not yet achieved a
first collective agreement is often in a vulnerable position (see Hotel Employees and
Restaurans Employees Union, Local 206 v Chelton Suites Hotel (1998) Ltd., [2000] Sask.
L.R.B.R. 434, LRB File No. 091-00 at 446). The Board accepts that, in this case, if an
interim order is not granted, employees may conclude that involvement on the Union
bargaining committee could lead to their termination of employment. The result of this

employee fear could restrict employee participation in the Union at a vital stage in the

Union’s formation.

[27] The labour relations harm if the interim order is granted is difficult to assess. The

Employer provided no reasons for the October 19, 2001 dismissal of Cooley until November

6, 2001.

[28]  If the Board grants the interim order, the Employer will have to continue to employ
a senior employee, who attained the position of shop foreman and who the Employer was
prepared on August 21, 2001 to have apply for a new proposed out of scope shop foreman
position. The harm from the Employer’s perspective would be to employ Cooley who it

now no longer finds acceptable.
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[29] In balancing what labour relations harm will result if the interim order is not granted
compared to the harm that will result if the interim order is granted, the Board finds that
there will be much greater harm if the interim order is not granted for the reasons as set out

earlier herein.

[30] At the hearing, the Board asked to parties for their first available dates for the
hearing of the final applications, thus minimizing the harm to the Employer in the event it is

successful on the final applications.

[31] For all of the foregoing reasons, the Union’s application for interim relief was

granted.
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COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA,
LOCAL 922, Applicant v. POTASH CORPORATION OF SASKATCHEWAN INC,,

Respondent

LRB File No. 265-01; December 13, 2001
Chairperson, Gwen Gray; Members: Bruce McDonald and Clare Gitzel

For the Applicant: Neil R. McLeod, Q.C.
For the Respondent: ~ Melissa Brunsdon

Lock-out — Notice — In order to meet notice requirements under The Trade
Union Act, party must serve written notice of strike or lock-out on other party
and Minister of Labour stating date and time after which party will engage in
strike or lock-out activity and party must refrain from engaging in strike or
lock-out activity until 48 hours after giving notice — Party not required to list
type of activity intended — Board finds lock-out notice sufficient and dismisses
unfair labour practice application.

The Trade Union Act, ss. 2(j.2), 11(6) and 11(7).

REASONS FOR DECISION
Background

[1] Gwen Gray, Chairperson: Communications, Energy and Paperworkers Union of Canada,
Local 922 (the “Union”) filed an application for an unfair labour practice alleging that the Potash
Corporation of Saskatchewan Inc. (the “Employer”) was engaged in an unlawful lock-out contrary to
s. 11(7)(a) of The Trade Union Act, R.S.S. 1978, ¢. T-17 (the “Act”.) The Union sought relief in the
form of an interim order and, on a final basis, a declaration and monetary loss for employees affected
by the lock-out. At the hearing of the interim application, the parties agreed that the Board could

deal with the application as a final application based on the material filed on the interim application.

Facts

2] The Union and the Employer are currently negotiating for the renewal of their collective
agreement. Their previous agreement expired on January 31, 2001. The Union conducted a
successful strike vote on September 6, 2001 and served strike notice on the Employer on September
18, 2001. The strike notice advised the Employer that strike action in the form of a restriction on
overtime would commence at 8:00 a.m. on Friday, September 21, 2001. The overtime ban was

implemented by the Union in accordance with its strike notice.
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3] On September 25, 2001, the Employer served the Union with lock-out notice. The notice

read as follows:

This is written notice pursuant to Section 11(7) of The Trade Union Act that effective
8:00 a.m. on Friday, September 28, 2001 and thereafter, the Company will be in a
legal position to lock out its employees who are members of the collective bargaining
unit between PCS Inc., Lanigan Division and C.E.P.U., Local 922. At that date and
time, the Company may take one or more of the following actions, as set out in Section

2(5-2):
(i) the closing of all or part of a place of employment;
(ii) a suspension of work;

(iii) a refusal to continue to employ employees.

This notice will further advise that although we may not lock out anyone at the
specific time and date listed above, we reserve the right to do so at any time after the
effective date of this notice, without further notice to you under Section 11(7) of The
Trade Union Act.

This lock-out notice shall remain in effect until revoked by the Company. Should you

have any questions regarding this matter, please contact the undersigned.
[4] The Union alleges that the Employer did not commence any lock-out activity until December 2,
2001, when it effected a total lock-out at 6:00 p.m. Workers were sent home from the mine and the on-

coming shift was cancelled.

[5] Subsequently, a new lock-out notice was served on the Union on December 4, 2001. The
Employer claims that it did engage in lock-out activity after it served its lock-out notice by engaging
members of its management team to perform bargaining unit work when members of the bargaining unit

refused to perform overtime work.

[6] The Board must determine if the Employer’s lock-out notice complied with s. 11(7) of the Acz.

The parties have agreed to defer arguments on any remedial issues to a further hearing, if needed.

Relevant Statutory Provisions

7] The strike notice and lock-out notice provisions of the Act provide as follows:

11(6) Where the majority of the employees voting on a strike vote under clause
11(2)(d) vote in favour of a strike, no strike may commence unless the trade union
representing a majority of the employees:

(a) gives the employer or employer's agent at least 48 hours
written strike notice of the date and time that the strike will
commence; and
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(b) promptly, after service of the notice, notifies the minister or
his designate of the date and time that the strike will commence.

11(7) No employer may cause a lock-out unless:

(a) he gives the union or union's agent at least 48 hours written
notice of the date and time that the lock-out will commence; and

(b) promptly, after the service of the notice, notifies the minister
or his designate of the date and time that the lock-out will commence.

[8] The term “lock-out” is defined in s. 2(j.2) of the Act as follows:

2(7.2)  "lock-out"” means one or more of the following actions taken by an employer
for the purpose of compelling employees to agree to terms and conditions of

employment:
(i) the closing of all or part of a place of employment;
(ii) a suspension of work;

(iii) a refusal to continue to employ employees;

Arguments

[9] The Union argued that s. 11(7) of the Act requires the Employer to provide 48 hours notice of
the date and time that a lock-out will commence. The purpose of the notice is to permit orderly
planning for the work stoppage, to allow a cooling off period and to provide an opportunity to
government to intervene to assist the parties to settle the dispute, through conciliation, mediation or
otherwise. To achieve these purposes, the notice must relate to an intention to engage in lock-out
activity on the date and time specified in the notice. The words used in s. 11(7) — “will commence” —
mean that something must happen. The notice is insufficient if it is contingent, equivocal or indefinite.
In this case, the Union notes that the Employer did not indicate that it would engage in lock-out activity,
only that it may engage in such activity. The Union disputed that the use of management personnel to

fill in for striking workers was a lock-out as it is defined in the Act.

[10] The Employer argued that it was entitled to issue a lock-out notice and not engage in immediate
lock-out activity. The goal of a lock-out can be to compel the employees to agree to the Employer’s
proposed agreement (an offensive lock-out) or to defend against strike abtivity (a defensive lock-out).
When responding to strike activity, the Employer will issue a lock-out notice to place itself in a position
to respond immediately to the strike activity. Under earlier decisions of the Board, strike activity can
take the form of an intermittent strike. In order to respond quickly to an escalation in such activity, the

Employer would be required under the Union’s interpretation to give daily lock-out notices, which
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would defeat any purpose of such notice. There is no labour relations sense in requiring the Employer
to engage in lock-out activity after lock-out notice has been served as it would unnecessarily escalate the
conflict. In the alternative, the Employer argued that it did engage in a lock-out when it assigned

management personnel to perform bargaining unit work.

Analysis

[11]  The Act imposes few restrictions on the exercise of the right to strike or lock-out. Unlike other
statutes, it does not adopt a conciliation model to the resolution of industrial disputes. The only
prerequisites to strike or lock-out activity are (1) the existence of an open period (s. 33(4)); (2) in the
case of a union, the holding of a successful strike vote; and (3) the provision of the requisite 48 hours

notice of strike or lock-out as set out in ss. 11{(6) and (7).

[12]  Prior to 1984, the Act did not require any prior notice of strike or lock-out. In addition, it did
not prohibit strikes or lock-outs during the term of a collective agreement. The only statutory
prerequisite for conducting a strike was the need for a successful strike vote. The parties may have
incorporated no strike — no lock-out provisions in their collective agreements but the Act did not require

such provisions.

[13] The 1984 amendments to the Act (Bill 104) altered the landscape by removing the right to strike
or lock-out during the term of a collective agreement and mandating the use of grievance and arbitration
procedures for disputes arising during the life of a collective agreement (s. 25). The 1984 amendments
also added the requirements set out in ss. 11(6) and (7) to provide advance notice of strike or lock-out.
The amendments, however, did not move to a conciliation model in relation to the settlement of
collective bargaining disputes. The Act does not require the parties to engage in mandatory conciliation

prior to engaging in strike or lock-out activity.

[14] Inthe context of the evolution of Canadian labour law, the Act is remarkably non-
interventionist in its regulation of strike and lock-out activity. The Act adopts an industrial conflict
model of dispute resolution, as opposed to the predominant conciliation modet that exists in other
Canadian jurisdictions. It is against this historical background that the Board interprets the meaning of

ss. 11(6) and (7).
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[15]  The other interpretative tools arise from the case law and were summarized by the Board in
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Pepsi-Cola Canada
Beverages (West) Ltd., [1997] Sask. L.R.B.R. 696, LRB File No. 166-97, at 717 as follows:

This Board is of the view that the contextual approach is the most appropriate
methodology to apply in interpreting the provisions of the Act. In doing so we will
start by identifying the purpose of the Act and any interpretative guidance that flows
from that purpose. We will then address the plausibility of the competing
interpretations to determine which is more consistent with the legislative text contained
in the Act. The Board will also consider the efficacy of the interpretations proposed in
terms of their ability to promote the objectives of the Act and the acceptability of both

interpretations.
[16] We have set out above the interpretative gloss that flows from an historical view of the Act.
The use of the strike and lock-out weapons is the accepted method of settling industrial disputes that
arise during collective bargaining for renewal agreements. In our view, provisions of the Act regulating

strike and lock-out activity should receive an interpretation consistent with this statutory approach.

[17]  The plausibility of the Union’s interpretation, based on the language used in s. 11(7), is strong.
The section uses the phrase “written notice of the date and time that the lock-out will commence.” A
similar phrase is used in relation to the strike notice requirements in’s. 11(6). The words on their face

suggest that the notice must relate to an actual event that can be located in terms of date and time.

[18] However, the difficulty with this “plain meaning” approach, if we can give it that label, is that
strikes and lock-outs do not occur in a manner that is always capable of being defined in a precise “time
and place” fashion. For instance, in Retail, Wholesale and Department Store Union, Local 454 v. Bi-
Rite Drugs Ltd., [1987] Fall Sask. Labour Rep. 35, LRB File Nos. 293-86 & 294-86, the Union
conducted a one-hour study session and then informed the Employer that it would also engage in an
overtime ban. The Employer took the position that the Union was required to serve new strike notice
each time it changed the form of its strike. In Bi-Rite Drugs, supra, the Board found, at 43, that “the
Act neither contemplates nor requires that a strike be continuous or, if it is intermittent, that each
instance of concerted action is a separate strike requiring the entire process to be repeated.” In the Bi-
Rite Drugs case, the strike commenced with some action (study session) and a stated intention (overtime
ban). In the present case, the Union commenced its strike with a stated intention of refusing overtime
work, which, by its nature, does not occur until overtime work is assigned to a bargaining unit member
and is refused by him or her. This leads to the dilemma of determining when the strike commenced?

Did it commence with the stated intention of the Union or when the first overtime assignment was
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refused? Production slow downs present a similar dilemma in relation to time and place — it may be the
Union’s intention to implement a production slow down as its form of strike but when does it start?
How can an objective outsider determine when (and if) a strike has commenced? If the activity does not

commence at the time and place specified in the notice, is the Union required to serve a new notice?

[19] Similar scenarios develop with the concept of lock-outs. An employer may use the lock-out
weapon as a defensive tool to respond in kind to a union’s strike activity. In Retail, Wholesale and
Department Store Union v. Pioneer Co-operative Association Limited, [1988] Winter Sask. Labour
Rep. 49, LRB File Nos. 155-87 & 157-87, and in Retail, Wholesale and Department Store Union, Local
635 v. Weyburn Co-operative Association Ltd., [1989] Fall Sask. Labour Rep. 43, LRB File No. 232-88,
the Board approved the use o
Again, the intention to engage in such activity may have been present at the time of issuing the lock-out
notice, but the intention may not be manifested in terms of concrete action for some time and is

dependent upon the occurrence of other events.

[20] Interms of the statutory requirement that unions and employers give notice of the “date and
time” that a strike or lock-out will commence, it is clear from the very nature of strikes and lock-outs
that, in some circumstances, strike or lock-out action may not take place at the time and date stated in
the notice, although a present intention to engage in strike or lock-out activity on the occurrence of
some other event may exist (such as an overtime ban or a defensive lock-out). The strike or lock-out
notice serves to warn the other party that the intention is present and will be acted upon as required by

either the union or the employer.

[21] Inour view, an interpretation of strike or lock-out notice that requires an intent to engage in
strike or lock-out activity, but not actual activity on the date and time set out in the notice, is consistent
with the overall purpose of issuing strike or lock-out notice. In Bi-Rire Drugs, supra, the Board

identified a two-fold purpose for the statutory notice requirements at 41:

In the Board’s opinion, the Legislature likely recognized that all too often strikes and
lock-outs result in severe disruptions, personal hardship and financial loss, not only to
employees and employers directly involved, but also to innocent bystanders. It
therefore enacted Sections 11(6) and (7) to attempt to accomplish at least two things.
Firstly, it created a statutory “cooling off” period which gives both sides an
opportunity to reconsider their intentions and their respective positions at the
bargaining table before commencing the kind of hostilities from which retreat may be
difficult. Secondly, by requiring a copy of each strike or lock-out notice to go to the
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Minister of Labour, it creates a mechanism for ensuring that the Government, as the

trustee of the public interest, receives prior notice of all impending disputes and at

least some opportunity to investigate and, if warranted, intervene by way of

conciliation, mediation or arbitration.
[22]  Whether the strike or lock-out notice period is viewed as a “cooling off” period or a “pressure
cooker” period, as described by Chairperson Sims of the Alberta Labour Relations Board in V.S.
Services Ltd., [1991] C.1.L.C. ] 16,019, the effect is to put the other side and government on notice that

collective bargaining has reached a critical stage and that industrial action is clearly contemplated by the

party serving the notice.

[23]  This interpretation of s. 11(6) and (7) avoids the dilemma of sorting out when strike or lock-out
actually commenced and avoids disputes, such as the present one, over the adequacy of the notice. We

find that the interpretation proposed by the Employer in this instance is preferred over the interpretation

proposed by the Union.

[24] To summarize the Board’s conclusion, in order to meet the requirements set out in s. 11(6) or s.
11(7), a party must serve written notice of strike or lock-out on the other party and the Minister of
Labour stating the date and time after which the party will engage in strike or lock-out activity, and the
party must refrain from engaging in strike or lock-out activity until the passage of the 48 hour period '
after giving notice. The intention of the party to engage in industrial action in relation to the bargaining
dispute can be assumed from the giving of the notice. Nothing more is required. The parties are not
required to list the type of strike activity or lock-out activity that they will engage in, although they may
wish to do so in the notice provided. In our view, this rather simple approach to strike and lock-out
notices accords with the overall scheme of the Act which accepts strikes and lock-outs as acceptable

methods of resolving collective bargaining disputes.

[25] In the present case, the Employer did serve written lock-out notice on the Union and the
Minister of Labour and did withhold its lock-out activity until after the passage of 48 hours. In our
view, it complied with s. 11(7). It is not necessary for the Board on this application to determine if the

Employer’s use of managerial personnel to replace striking employees constituted a lock-out.

[26] The Union’s application for an unfair labour practice is dismissed.
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SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT
STORE UNION, Applicant v. RAIDER INDUSTRIES INC., Respondent

LRB File Nos. 259-01, 260-01 & 261-01; December 14, 2001
Chairperson, Gwen Gray; Members: Gloria Cymbalisty and Leo Lancaster

For the Applicant: Larry Kowalchuk
For the Respondent: Rob Garden, Q.C.

Remedy - Interim order — Criteria — Balancing of labour relations harm -
Union representative terminated by employer — Union established in workplace
— Essence of dispute relates to collective bargaining poesition of parties and
parties have agreed to expedite arbitration — Potential labour relations harm

from continuing confrontation in workplace exceeds potential harm from

EeazEiasasg, Axadeialiia Ve SGpraseT LA

removal of union representative from workplace — Board dismisses application
for interim order.

The Trade Union Act, s. 5.3.

REASONS FOR DECISION

Background

[11 Gwen Gray, Chairperson: Saskatchewan Joint Board, Retail, Wholesale and Department
Store Union (the “Union”) filed an unfair labour practice and an application for monetary loss and
reinstatement relating to the termination of Wayne Murrell from Raider Industries Inc. (the
“Employer”) at its plant at Drinkwater, Saskatchewan. The Union claims that Mr. Murrell was fired
for union activity contrary to s. 11(1)(e) of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”). In
this application, the Union seeks an interim order from the Board reinstating Mr. Murrell and

granting other remedies pending the final disposition of the unfair labour practice application.

Facts

[2] The Union is certified to represent employees of the Employer at Drinkwater and Moose Jaw,
Saskatchewan. The first collective agreement expired on November 30, 2000 and the parties have been
negotiating a renewal agreement. The Union and the Employer have met twenty or more times during
the present round of bargaining. The Employer initiated a request for assistance from conciliation

services at Saskatchewan Labour to deal with the slow progress at the bargaining table.
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[3] Mr. Murrell is the chief shop steward in the Drinkwater plant where he works as a masker.
He is also a member of the Union’s bargaining committee and is familiar with bargaining issues.

There is one other shop steward in the Drinkwater plant, Mr. Miller, who is also on the Union’s

bargaining committee.

[4] On November 5, 2001, Mr. Murrell was terminated from his employment. In his affidavit, he
noted that there were serious issues at the bargaining table relating to the Employer’s requirement
that employees remain at work when there is no work to perform; that employees work overtime
hours without pay; and that employees not leave the workplace when their work is finished. Mr.
Murrell is affected by these requirements and he claims that the Employer is attempting to
unilaterally implement its bargaining proposals. The Union suggests that this conduct amounts to an

unlawful lock-out because the Employer has not served lock-out notice in accordance with the Act.

[5] Mr. Murrell also attempted to call a meeting of employees at Drinkwater to discuss the
progress of negotiations and to clear up some matters for employees. According to Mr. Murrell, he
asked the Employer if a meeting could be scheduled on work premises during the morning coffee
break and was told that no meeting could be held on company property. He then set up the meeting
to be held off company property during a coffee break. On the meeting day, he was suspended from
his job and the meeting could not take place. Later, he was fired from his job. While Mr. Murrell’s
affidavit does not directly relate these incidents as cause and effect, he makes the claim that the
Employer is using the discipline to attempt to get employees to agree to its bargaining proposals and

that the discipline is related to Mr. Murrell’s union activities.

[6] Mr. Murrell has not been allowed to attend at the workplace since his termination. He is

unable to attend grievance or other meetings at the workplace as a result.

71 In its affidavit material, the Employer tells a different story in relation to Mr. Murrell. Mr.
McQuarrie, production manager of the Drinkwater plant, outlined the incidents that gave rise to the
imposition by the Employer of verbal warning, written warning, suspension and termination of Mr.
Murrell. According to Mr. McQuarrie, Mr. Murrell and his work partner, Mr. Beler, were instructed
in writing on October 2, 2001 to change the manner in which they performed their team work as
maskers. The change was to be implemented on October 9, 2001. Prior to that time, the maskers had

been permitted to divide their work between their team and to start work at different times. Either
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Mr. Murrell or Mr. Beler would commence work at 6:45 to 7:00 a.m. and work until one-half of the
day’s production quota was completed. The first employee to arrive at work would leave the plant
between 9:00 a.m. and 10:00 a.m. The second employee would come to work shortly before the
other employee left for the day and would stay until he finished his half of the daily production. The
new direction required Mr. Murrell and Mr. Beler to perform their work as a team, both starting at
the same time and working side-by-side to mask their daily component of tonneau covers. Both

employees were required to stay until all the work was completed.

[8] According to Mr. McQuarrie, Mr. Murrell and Mr. Beler resisted the change. Although they
both reported to work at 7 a.m., one of the two would remain in the coffee room until the other
masker had finished his share of work. Then, the other employee would mask the remaining tonneau
covers. On October 9, 2001, Mr. McQuarrie informed Mr. Murrell that the intent of the October 2,
2001 memo was to have both maskers on the floor working at the same time. When directed to
perform work, Mr. Murrell refused. This continued for the week of October 9, 2001. Mr. McQuarrie
attempted through informal discussion to persuade Mr. Murrell to work in accordance with the

directive.

[9] On October 15, 2001 Mr. McQuarrie met with Mr. Murrell and Mr. Beler and informed them
again of the Employer’s directive. Neither followed the instruction during this week. On October
17, 2001 Mr. McQuarrie gave Mr. Murrell two warning letters relating to his insubordinate conduct.
Following the warning, Mr. Murrell continued to work as he had prior to the October 2, 2001
memorandum. On October 25, 2001 the Employer suspended Mr. Murrell and Mr. Beler for three
days. On November 5, 2001 Mr. Murrell returned to work and continued to work as he had prior to

the suspension. On that occasion, his employment was terminated.

[10] The Union filed grievances with respect to the discipline imposed on Mr. Murrell and both

parties have agreed to expedite the arbitration of these matters.

Argument

[11] The Union argues that it has demonstrated that Mr. Murrell was engaged in union activity
and that he was terminated from his employment. Under s. 11(1)(e) of the Act, the burden of proof
then shifts to the Employer. Having established its prima facie case under s. 11(1)(e), the Union

argues that it has met the test on an interim application of establishing that it has an arguable case.
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On the second part of the test, the Union argues that the labour relations harm arising from Mr.
Murrell’s termination and resulting absence from the workplace relates to his inability to perform the

duties of a shop steward and union leader in the workplace.

[12]  The Employer argues that this is a case of obey now — grieve later that ought to be settled
through the grievance and arbitration procedures set out in the collective agreement. The Union is
attempting to erode the arbitration process by bringing this application. The labour relations harm
claimed by the Union is not significant as Mr. Miller, the other shop steward, can attend to the
matters normally handled by Mr. Murrell. Mr. Murrell should not be “bullet-proof” from normal
disciplinary measures simply because he is a shop steward. The Union also delayed filing this matter
under the Board’s interim order powers as Mr. Murrell was fired on November 5, 2001 and the

application was not brought until November 29, 2001.

Analysis

[13] On an application for interim relief, the Board requires the Union to demonstrate that it has
an arguable case under the Act on its main application, and that the labour relations harm that will
result if the interim order is not granted will be greater than the labour relations harm that will result
if the interim order is granted: see United Food and Commercial Workers Union, Local 1400 v.

Tropical Inn et al., [1998] Sask. L.R.B.R. 218, LRB File Nos. 374-97 to 376-97.

[14] In the present case, there is no argument that the Union has met the first portion of the test,

that is, that there is an arguable case that Mr. Murrell was terminated for reasons that are in violation

of the Act.

[156] How should we balance the labour relations harm? We recognize that the material filed by
the parties is contradictory in key respects and the factual issues cannot be resolved by the Board at
this stage of the proceedings. As a result, the Board looks to broad principles based on the

undisputed evidence.

[16] In relation to an organizing drive, the Board accepts that the termination of an employee
during a period of union activity has a chilling effect on remaining employees. As a result, the Board
frequently reinstates employees who are terminated during this period pending the final hearing of

the unfair labour practice application. The interim remedy is intended to prevent the termination
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from discouraging other employees from participating in the union in the event that the termination
constituted a violation of the Act. In this sense, it is a remedy designed to prevent harm that results
from the action of the Employer until it is established that the Employer did not violate the Act in

terminating the employee in question.

[17] During the period between certification and the conclusion of a first collective agreement,
the union remains in a valnerable position. It must recruit members to sit on various workplace
comrmittees, including the negotiating committee, and elect persons to act as representatives or shop
stewards in the workplace. The union will have a more difficult time accomplishing these tasks if the
employer terminates the employment of a shop steward or other elected person. Other employees
may be reluctant to let their names stand for office in the union for fear of retaliation by the
employer. The process of establishing the union’s presence in the workplace will be delayed or
undermined altogether. The evidence may also suggest that the employer is acting out of anti-union
animus in terminating the union official. These factors may persuade the Board to grant an interim
order to prevent harm to the union’s development in the workplace even though the union is certified
to represent employees in the workplace and is not vulnerable at this stage to losing a

representational campaign.

[18] At later stages where the union is more established in the workplace and the elected structure
is functioning through the shop steward system and elected officers, the termination of a union
official may not be expected to cause the same turmoil or harm to the union in the workplace. The
absence of the official may cause some reassignment of union work, but it will be less likely to
threaten the existence of the union, prevent its development or chill employee participation in the

union.

[19] However, where the material suggests that the employer relied on events that occurred when
the employee was acting in his or her capacity as a union representative (such as conduct in a
grievance meeting or collective bargaining session), the Board will be more concerned with limiting
any chilling effect that anti-union animus may have on the participation of employees in the union
and may issue an interim order to prevent such an effect. In A.T.U. Local 1624 v. Coach Canada,
[2000] 60 C.L.R.B.R. (2d) 76, the Canada Industrial Relations Board held that the termination of the
chief spokesperson for the union’s negotiating committee on the date of his re-election and during a

difficult round of negotiations was likely to have a serious adverse impact on collective bargaining
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and the union’s ability to bargain collectively with the employer. In that case, the Canada Board

ordered the interim reinstatement of the union spokesperson.

[20] In this case, if the Union’s allegations are accepted, the Employer is discriminating against
Mr. Murrell for his union activity and his resistance to a workplace directive that the Union believes
violates the collective agreement and constitutes a form of lock-out contrary to the Act. If the
Employer’s allegations are accepted, Mr. Murrell was disciplined for refusing to obey a workplace
order. In our view, the issues underlying this dispute relate directly to collective bargaining and are

not likely to be resolved outside of the collective bargaining process.

[21] The Union has let this matter stew for some time as the initial alleged discriminatory action
took place on October 2, 2001. We note that the Employer did not terminate Mr. Murrell
immediately after the first instance of alleged insubordination, as was the case in the Coach Canada

case, supra. It afforded the Union some leeway to challenge the lawfulness of the workplace

directive without putting the employee in jeopardy.

[22] In these circumstances where the essence of the dispute relates to the collective bargaining
positions of the parties, we approach the balancing of interests with some care. If we do not return
Mr. Murrell to the workplace pending a hearing of the unfair labour practice application or the
arbitration, other employees may be discouraged from actively participating in collective bargaining
and union representation duties as a result of the dismissal of Mr. Murrell. While this chilling effect
is not as great as it would be during the original certification or first agreement period, it can still

play a role in the decision of other employees to participate fully in the Union.

[23]  On the other hand, if Mr. Murrell remains in the workplace pending the hearing of the unfair

labour practice or the arbitration, the workplace dispute will continue and may well escalate.

[24] Both scenarios are unattractive. Overall, however, we find the prospect of a continuing
confrontation on the workplace floor more harmful to labour relations between these parties than the
harm caused by removing Mr. Murrell from the workplace. A “cooling off” period may assist the
parties to re-assess their positions and make whatever compromise might be required in collective

bargaining to settle the outstanding matters.
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[25] Mr. Murrell remains an “employee” for the purposes of the Act under s. 2(f)(iii). He is
entitled to participate in any collective bargaining sessions between the Union and the Employer. If
he has been improperly terminated, his income loss can be compensated by an order of the Board or
an arbitrator. The “chill” on other employees can be limited in part by the agreement to expedite the
arbitration process. If the parties are unable to expedite that process, they can return to the Board for

an early date to hear the unfair labour practice application.

[26] Asaresult, the Board dismisses the application for interim relief.
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THE NEWSPAPER GUILD CANADA/COMMUNICATION WORKERS OF
AMERICA, CLC, AFL-CIO, IFJ, Applicant v. CANWEST GLOBAL
COMMUNICATIONS CORP. operating THE LEADER-POST and LEADER STAR

NEWS SERVICES, Respondent

LRB File No. 179-01; December 17, 2001
Chairperson, Gwen Gray; Board Members: Patricia Gallagher and Mike Carr

For the Applicant: Drew Plaxton
For the Respondent:  Eileen Libby

Unfair labour practice - Union security — Dues check-off - Union requested
termination of individual employee for non-payment of dues — Under
circumstances, employer required to act on union’s request for termination —
Board gives individual employee final opportunity to pay dues and directs
employer to terminate employee if dues not paid within time specified.

The Trade Union Act, s. 36.

REASONS FOR DECISION

Background

[1] Gwen Gray, Chairperson: The Newspaper Guild Canada/Communication Workers of
America, CLC, AFL-CIO, IFJ (the “Union”) filed an unfair labour practice application against
CanWest Global Communications Corp. operating The Leader-Post and Leader Star News Services
(the “Employer”) alleging that the Employer had failed to comply with the union security clause set
out in 8. 36(1) of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”), and requesting that the

Board order the Employer to comply with the provision and terminate the employment of Darrell

Davis.

[2] Mr. Davis was given notice of the hearing and was given standing at the hearing to bring

evidence and argument to the Board.

Facts

[3] The factual basis of this application is undisputed. The Union was certified to represent
employees in the editorial department of The Leader-Post on February 2, 1999. It requested that

the Employer comply with the union security provision contained in s. 36(1) of the Act on February
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5,1999. In addition, in their collective agreement, the parties agreed to a union dues clause. The
Union commenced collecting union dues on May 10, 2001. The dues required to be paid by all
employees covered by the Certification Order are 1.5% of salary. The Union asked members to
sign dues authorization cards, which most did, to allow the Employer to deduct and remit union

dues from its payroll.

[4] Mr. Davis is a member of the editorial department. He opposes the Union and, until
September 1, 2001, he refused to authorize the Employer to deduct and remit union dues. Mr.
Davis indicated to the Board that he thought he was entitled to pay his dues to a charity and made
payments to the Regina Food Bank for the period from May 10, 2001 to September 1, 2001.
Subsequently, he was advised to sign the dues authorization card and remit his dues to the Union.
Mr. Davis owes $266.40 in union dues to the Union. Mr. Davis does not claim any religious

exclusion.

[5] When Mr. Davis refused to authorize the Employer to deduct his dues, the Union asked the
Employer to terminate Mr. Davis’ employment. The Employer asked the Union to refer the matter

to the Board for an order.

[6] The issue for the Board to determine is whether the Employer has violated s. 36 of the Act
by not terminating the employment of Mr. Davis as a result of his failure to pay to the Union the

periodic dues uniformly required to be paid by members of the Union.

Relevant Statutory Provisions

[7] This application is governed by ss. 36(1) and (2) of the Act which provide as follows:

36(1) Upon the request of a trade union representing a majority of employees in any
appropriate unit, the following clause shall be included in any collective bargaining
agreement entered into between that trade union and the employer concerned, and,
whether or not any collective bargaining agreement is for the time being in force, the
said clause shall be effective and its terms shall be carried out by that employer with
respect to such employees on and after the date of the trade union's request until such
time as the employer is no longer required by or pursuant to this Act to bargain
collectively with that trade union:
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Every employee who is now or hereafter becomes a member of the
union shall maintain his membership in the union as a condition of
his employment, and every new employee whose employment
commences hereafter shall, within 30 days after the commencement
in his employment, apply for and maintain membership in the union,
and maintain membership in the union as a condition of his
employment, provided that any employee in the appropriate
bargaining unit who is not required to maintain his membership or
apply for and maintain his membership in the union shall, as a
condition of his employment, tender to the union the periodic dues
uniformly required to be paid by the members of the union;

and the expression 'the union' in the clause shall mean the trade union making such

request.

(2) Failure on the part of any employer to carry out the provisions of subsection
(1) shall be an unfair labour practice.

Analysis

[8] Section 36(1) of the Act requires all employees who are covered by the terms of a
certification order to pay periodic dues to the certified union as a condition of their employment.
The only exception relates to employees who claim religious exclusions under s. 5(1) of the Act.
The provision ensures that all those who receive a benefit from union representation, whether or
not they are members of the union, make financial contributions to the union. Employees who are
not members of the union are required to pay the periodic dues uniformly required to be paid by

members of the union.

[9] In this case, the Union has established that it requested the union security provision
contained in s. 36(1) of the Act; that it assessed a fee structure of 1.5% of salary on all employees
effective May 10, 2001; that it requested Mr. Davis to sign an authorization card; and that it

requested the termination of Mr. Davis for non-payment of dues.

[10] In these circumstances, it is clear that the Union’s application must succeed. Mr. Davis has
been given ample warning by the Union of the consequence of not paying union dues. The
Employer is required to act on the Union’s request that Mr. Davis be terminated from his position
at The Leader-Post for failing to tender the periodic dues uniformly required to be paid by

members of the Union. In this case, the amount of non-payment amounts to $266.40.
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[11] Mr. Davis will be given an opportunity to pay the sum of $266.40 to the Union on or
before January 15, 2002 failing which the Employer is directed to terminate his employment for

failing to tender periodic dues to the Union.

[12]  An order will issue accordingly.
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BEN SCHAEFFER and R. SYDNEY GLAS, Applicants v. SASKATCHEWAN JOINT
BOARD, RETAIL, WHOLESALE AND DEPARTMENT STORE UNION and
LORAAS DISPOSAL SERVICES LTD., Respondents

LRB File No. 209-01; December 19, 2001
Vice-Chairperson, Walter Matkowski; Members: Pat Gallagher and Mike Carr

For the Applicants: Larry Seiferling, Q.C.
For the Union: Larry Kowalchuk

Decertification ~ Interference — Employer has no legitimate role to play in
determining outcome of union representation question — Employer took steps to
undermine and ridicule union supporter and conduct had an influential,
interfering and intimidating effect at workplace — So long as employer’s actions
continue to play role in determining outcome of union representation question,
true wishes of employees will be difficult, if not impossible, to determine -
Board dismisses application for rescission.

The Trade Union Act, ss. 5(k) and 9.

REASONS FOR DECISION

Background

[1] Walter Matkowski, Vice-Chairperson: Ben Schaeffer and R. Sydney Glas, employees of
Loraas Disposal Services Ltd. (the “Employer”), filed an application for rescission of the Order
certifying Saskatchewan Joint Board, Retail, Wholesale and Department Store Union (the “Union”)
as the bargaining agent for employees of the Employer. The application was filed in the open period

on October 5, 2001.

[2] The Employer replied to the application and filed a statement of employment listing 30

employees.

[3] The Union filed a reply in which it asserted that the application was made under conditions
that constituted employer influence, interference or intimidation under 5.9 of The Trade Union Act,
R.S.S 1978, ¢. T~17 (the “Acr”). The Union in its reply relied on the fact that the Board had

dismissed three previous rescission applications.
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[4] A hearing of the matter was held in Regina on October 31, 2001.

[5] Since that time, the Board has rendered a decision finding the Employer guilty of numerous
unfair labour practices in Saskatchewan Joint Board, Retail, Wholesale and Department Store Union

v Loraas Disposal Services Ltd. et al., [2001] Sask. L.R.B.R. 814, LRB File No. 143-00.

Facts

[6] Ben Schaeffer (“Schaeffer”) testified in support of the rescission application. Schaeffer is
not new to the decertification process. He testified that he brought this application because he saw

no benefit having the Union at the workplace and because the Union had recently increased its dues.

7] Schaeffer knows that Carman Loraas (“Loraas”), the principal owner of the Employer is not
happy with the Union’s presence in the workplace and that Loraas would probably be happy if the
rescission application was successful. Prior to the Union coming to the workplace, Loraas had
expressed his unhappiness with unions, according to Schaeffer, but has not discussed that issue with

him since.

i8] Henry Franke (“Franke”) testified on behalf of the Union at this hearing and the three prior
rescission applications. Franke has a difficult relationship with Loraas. Since the last
decertification application Loraas has accused Franke of causing damage to a building structure. At

that time, Franke was under the impression that Loraas wanted to beat him up again.

[9] At a meeting on December 30, 2000, Loraas ridiculed Franke in front of a number of other
employees. Loraas was unhappy with Franke’s productivity; Franke’s reluctance to switch from an

hourly rate to a piece rate; and Franke’s filing of unfair labour charges making Loraas look bad.

[10]  Franke is the most active member of the Union at the workplace and people know he is the
“Union guy.” According to Franke, Loraas does not like the Union and Loraas does not like Franke

testifying against him.
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[11] Franke testified that he is treated differently at the workplace in that he doesn’t get two
consecutive days off like drivers more junior to him. He gets sent home during slow periods before

junior drivers and he does not get preferential trips to locations outside Regina.

Relevant Statutory Provision
[12] Section 9 of the Act reads:

9 The board may reject or dismiss any application made to it by an employee or
employees where it is satisfied that the application is made in whole or in part on the
advice of, or as a result of influence of or interference or intimidation by, the employer
or employer's agent.

Analysis

[13] We must determine if the application is being made in whole or in part on the advice of, or as
a result of influence of or interference or intimidation by the Employer. In the event the Board does
not find employer influence pursuant to s. 9 of the Act, the Board must then determine whether or not
a rescission application could be brought forward, given the fact that the Board has imposed a first

collective agreement with a term of December 1, 2000 to November 30, 2002.

[14] In the decision Shuba v Gunner Industries Ltd., et al, [1997] Sask. L R.B.R. 829, LRB File

No. 127-97, the Board sets out the factors to consider when determining whether to grant a rescission

vote at 832 through 834:

In determining whether to grant a rescission vote, the Board must balance the
democratic rights of employees to select a trade union of their own choosing, which is
enshrined in s. 3 of the Act, against the need to ensure that the employer has not used
coercive power to improperly influence the outcome of the democratic choice. In Wells
v. United Food and Commercial Workers, Local 1400 and Remai Investment Corp.,
[1996] Sask. L.R.B.R. 194, the Board described its approach to the balancing task as
follows, at 197-198:

Section 3 of The Trade Union Act reads as follows:

3. Employees have the right to organize in and to
form, join or assist trade unions and to bargain
collectively through a trade union of their own
choosing; and the trade union designated or selected
for the purpose of bargaining collectively by the
majority of the employees in a unit appropriate for
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that purpose shall be the exclusive representative of
all employees in that unit for the purpose of
bargaining collectively.

The Board has often commented on the significance of the power
which is accorded to employees under this provision to make their
own choices concerning representation by a trade union. We have
also stated that the rights granted under Section 3 include the right to
decide against trade union representation as well as the right to
undertake activities in support of a trade union. In the decision in
United Food and Commercial Workers v. Remai Investment
Corporation and Laura Olson, LRB Files No. 171-94 and 177-94, the
Board made the following observation:

Counsel for the Employer urged the Board to take the
same view of Ms. Olson's conduct as we took in
Brandt Industries Ltd., LRB File No. 095-91. In
Brandt Industries Ltd. the Board recognized the right
of employees to debate the representation question
vigorously and to campaign against the Union. We
still regard this as an important right. In F. W.
Woolworth Co. Limited, LRB File No. 158-92, the
Board returned to this theme and stated that charges
against individual employees of interfering in an
organizing drive are particularly serious because of
the chilling effect that they can have upon the
democratic process which is at the heart of The Trade
Union Act.

Earlier decisions have made it clear, however, that the Board is alert
to any sign that an application for certification has been initiated,
encouraged, assisted or influenced by the actions of the employer, as
the employer has no legitimate role to play in determining the
outcome of the representation question. In the Remai Investment
Corporation decision from which the above quotation was taken, the
Board went on to say:

However, there is a distinction between two
employees debating the representation question as
they work side by side or while they ride to work and
what Ms. Olson did. Brandt Industries Ltd. does not
stand for the proposition that one of those employees
can enlist the coercive power of management in order
fo gain the support of other employees for his or her
position.

In the case of Kim Leavitt v. Confederation Flag Inn (1989) Limited
and United Food and Commercial Workers, LRB File No. 225-89, the
Board made the following comment:
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The Board has frequently commented upon the
relationship between Section 3, which enshrines the
employees’ right to determine whether or not they
wish to be represented by a union, and Section 9 of
the Act. These sections are not inconsistent but
complimentary. Section 3 declares the employees’
right and Section 9 attempts to guard that right
against applications that in reality reflect the will of
the employer instead of the employees.

The Board proceeded to make the following statement:

Generally, where the employer's conduct leads to a
decertification application being made or, although
not responsible for the filing of the application,
compromises the ability of the employees to decide
whether or not they wish to be represented by a union
to the extent that the Board is of the opinion that the
employees' wishes can no longer be determined, the
Board will temporarily remove the employees' right
to determine the representation question by
dismissing the application.

In Susie Mandziak v. Remai Investment Corp., LRB File No. 162-87,
the Board made a similar point:

While the Board generally assumes that all employees
are of sufficient intelligence and fortitude to know
what is best for them and is reluctant to deprive them
of an opportunity to express their views by way of a
secret ballot vote, it will not ignore the legislative
purpose and intent of Section 9 of The Trade Union
Act. Section 9 is clearly meant to be applied when an
employer's departure from reasonable neutrality in
the representation question leads to or results in an
application for decertification being made to the
Board. In the Board's view, this application resulted
directly from the employer's influence and indirect
participation in the gathering of necessary evidence
of employee support.

This statement makes clear that Section 9 is directed at a
circumstance in which an employer departs from a posture of
detachment and neutrality in connection with the issue of trade union
representation. There have been cases where an employer has taken a
direct role in initiating or assisting an application for rescission of a
certification order, and in these cases, it is fairly easy for the Board to
identify the conduct on the part of the employer which constitutes
improper interference. On the other hand, as the Board pointed out in
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[15]

Rick Poberznek v. United Masonry Construction Ltd. and
International Union of Bricklavers and Allied Craftsmen, LRB File
No. 245-84, emplover interference is rarely of an overt nature, and the
Board must be prepared to consider the possibility that subtle or
indirect forms of influence may improperly inject the interests or views
of the employer into the decision concerning trade union
representation.

In the decision Schaeffer and Lang v. Saskatchewan Joint Board, Retail, Wholesale and

Department Store Union et. al, [1998] Sask. L.R.B.R. 573, LRB File No. 019-98, where the first

decertification application relating to this workplace was dismissed as a result of employer influence,

the Board concluded at 592 and 594:

[16]

The failure of negotiations to progress towards a first contract lies squarely upon
Loraas. A critical result of its conduct and unfair labour practices has been to erode
confidence in the Union among the employees in the unit and to create a climate of
Sfrustration, tension and insecurity. The Board finds that this is what has motivated
the present application for rescission. Had bargaining progressed in a fair and
reasonable manner on all issues, including the consequences of the sale of the
vacuum truck division, the atmosphere in the workplace and the relationship
between the Union and Loraas and the perception of the status and effectiveness of
the Union would in all likelihood be much different...

The Board has a grave concern that in all the circumstances a vote on the present
application would not accurately reflect the true wishes of the employees who are
frustrated or confused or frightened, or all of the above, by what has occurred over
the past year. To order a vote would be to subject them to what will surely be an
intense campaign for their support by both sides. In the present climate, which has
been created by Loraas, to grant this application or order a vote in the
circumstances of this case could constitute a denial of the employees’ rights under s.
3 of the Act to bargain collectively through the Union they have chosen before there
has been the fair opportunity to do so through no fault of the Union.

In its decision Glas v. Saskatchewan Joint Board, Retail, Wholesale and Department Store

Union et. al., [1999] Sask. L.R.B.R. 456, LRB File Nos. 031-99 to 034-99, wherein the second

decertification application relating to this workplace was dismissed as a result of employer influence,

the Board found at 468 and 469:

In the present case, we have heard no evidence that convinces us that there has been
any change in the situation; indeed, we have concluded that rather than cease the
subtle, and not so subtle, manipulations of the past that have so poisoned the
atmosphere in the workplace, Loraas has continued to trod the same path and to
employ questionable strategies.



[2601] Sask. L.R.B.R. 935 SCHAEFFER et al v S.J.B.RW.D.S.U. et al 941

Loraas’ cynical treatment of Messrs. Mayer, Wood and Franke is distasteful and, if
not specifically or consciously intended to foster division among the employees, fear,
loathing and insecurity in the workplace, and subject the Union to derision and
ridicule for its perceived ineffectiveness, it almost certainly has had that result.

We are convinced that in all of the circumstances a vote on the application for
rescission would not accurately reflect the true wishes of the employees.

[17] The Board imposed a first collective agreement on the parties in Saskatchewan Joint Board,
Retail, Wholesale and Departmment Store Union v. Loraas Disposal Services Ltd., [2000] Sask.
L.R.B.R. 663, LRB File No. 037-99. The duration of the first agreement was for two years

commencing December 1, 2000. The Board expressed the hope that “the parties can develop a more

mature and productive bargaining relationship.”

[18] However, it does not appear to the Board that the Employer has changed its approach to the
Union. This Board finds that this rescission application was made in part as a result of influence,
interference and intimidation by the Employer. The Board findings relating to the first and second

rescission applications unfortunately continue to apply to the case at hand.

[19] Loraas continues to take steps to undermine and ridicule a key Union supporter, Franke, as
seen in the meeting of December 30, 2000. His conduct continues to be reprehensible and most
definitely continues to have an influential, interfering and intimidating effect at the workplace.
While it is true Schaeffer testified that Loraas had not discussed his anti-union sentiments once the

Union came to the workplace, Loraas’ actions speak louder than words.

[20]  As the Board found in Shuba, supra, the employer has no legitimate role to play in
determining the outcome of the representation question. So long as Loraas’ actions continue to play
a role in determining the outcome of the representation question, the true wishes of the employees

will be difficult, if not impossible, to determine.

[21] We will not decide the question of whether a rescission order may be granted during the term

of an imposed first collective agreement as that issue is not necessary to decide given our findings

under s. 9 of the Acr.
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Conclusion

[22]  For the reasons set out herein, the Board finds employer influence pursuant to s. 9 of the Act

and dismisses the rescission application.

[23]  Mr. Carr dissents from these Reasons for Decision. A written dissent will be forwarded to

the parties in due course.
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Bargaining unit — Appropriate bargaining unit — Community of interest — Part-
time fire fighters do not have sufficient community of interest with general civic
employees to justify labour relations imbalances which would result from
addition of part-time fire fighters to general civic bargaining unit — Board
dismisses application to amend general civic bargaining unit description to
include part-time fire fighters.

The Trade Union Act, ss. 5(a), 5(1), 5(j) and 5(k).

REASONS FOR DECISION

Background

[1] James Seibel, Vice-Chairperson: In a Certification Order dated April 4, 1968, Canadian
Union of Public Employees, Local 287 (“CUPE”) was designated as the bargaining agent for a unit
comprising all employees of the City of North Battleford excepting, inter alia, . . . all paid full-time
members of the North Battieford Fire Department.” In a Certification Order of the same date, North
Battleford Fire Fighters’ Association, Local 1756, affiliated with the International Association of
Firefighters (the “Association”) was designated as the bargaining agent for all paid full-time
members of the North Battleford Fire Department (the “Fire Department”), with certain exceptions.

Part-time members of the Fire Department are not represented by a trade union.

[21 Pursuant to ss. 5(i), (§) and (m) of The Trade Union Act, R.S.S. 1978, c. T-17 (the “Act”),
CUPE has applied to amend its Certification Order by adding thereto all by-law enforcement officers

and part-time fire fighters. At the date of application there were three (3) bylaw enforcement officers

and twenty (20) part-time fire fighters.
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(3] In its reply to the application, the City of North Battleford (the “City”), opposed the addition
of the part-time fire fighters to the bargaining unit on three grounds: that the proposed expanded
bargaining unit was not an appropriate unit for the purposes of collective bargaining; that the part-
time fire fighters do not share a sufficient community of interest with other civic employees; and, that
there is the potential for labour relations instability if full-time fire fighters and part-time fire fighters
are in two separate bargaining units. The City did not oppose the addition of the bylaw enforcement
officers and admitted at the commencement of the hearing before the Board that they had a
community of interest with other members of the existing CUPE bargaining unit. The City also
requested a “housekeeping” amendment to the CUPE Certification Order to specifically exclude the
position of Parks Director on the grounds that the exclusion had been earlier negotiated by the
parties. At the commencement of the hearing before the Board, CUPE agreed to the exclusion of the

Parks Director from its bargaining unit.

[4] The Association filed a reply to the application but, at the commencement of the hearing,
Gerry Huget, representing the Association, sought leave to withdraw the reply, which was granted.

The Association does not seek to represent the part-time fire fighters.

[5] The statement of employment filed on behalf of the City included some nineteen (19) part-
time fire fighters; at the commencement of the hearing before the Board, the parties agreed to the

addition of the name of Wayne Brown to the statement of employment.

Evidence

6] Barb Plews has been the President of the CUPE local union for the past four years. She is
employed by the City as an engineering technologist at the airport in the public works department. She
testified that her own interaction with other City employees is fairly limited because of her outlying
work location. Other City employees, some part-time, also work at locations — for example, art
galleries, sewage and water plants and swimming pool — where they have limited contact with the bulk

of fellow City employees.

7] According to Ms. Plews, the bylaw enforcement officers report to the fire chief. She was
unsure as to whether all of the so-called “part-time fire fighters” were actually part-time employees or,

more accurately, casual employees.
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[8] Don Amos has been the fire chief for the City since 1985. He oversees the entire
administration of the fire department and acts as commander at larger incidents. His duties also include
supervision of the bylaw enforcement officers. The City’s general policing is contracted to the RCMP.

The duties of the bylaw enforcement officers include parking violation enforcement, animal control and

provincial court liaison.

[9] Chief Amos described the fire department as a quasi-military organization with unique job
duties. Full-time fire fighters have unique hours of work and working conditions pursuant to The Fire
Departments Platoon Act, R.S.S. 1978, c. F-14. For example, in North Battleford they work ten-hour
and fourteen-hour shifts and, under that statute and their collective agreement with the City, have no
right to strike in exchange for binding arbitration. There are twelve (12) full-time fire fighters in four
platoons, a minimum of three of whom are on each shift. Chief Amos confirmed that the part-time fire

fighters are not represented by a trade union. He maintained that neither the full-time nor part-time fire

fighters have much contact with other civic employees.

[10]  Chief Amos described the recruitment process and job qualifications for both, full and part-time
fire fighters. The part-time recruitment process consists of seven (7) stages including, interviews,
criminal record check, practical physical fitness test, medical assessment, selection, orientation and
probation. Candidates are required, among other things, to complete a basic training program within
one year, attend weekly fire practice and on-going training, and be available for one five-hour “duty
night” in every twenty days, to be “on-call” 24 hours a day for certain weekly periods. Part-time fire
fighter training does not include all of the components of the training for full-time fire fighters; it is
designed to provide adequate skills to work safely at fire emergencies under the direct supervision of a
full-time fire fighter or chief officer. They do not assist in inspections, public education activities, fire

investigations, or vehicle and equipment inspection, testing, maintenance or repair.

[11]  Apparently there had been an “agreement” between the City and an informal organization
called the “North Battleford Part-time Fire Fighters Association” with respect to terms and conditions of
employment. This was superseded by a City policy document dated April 28, 1997 that is signed by
each part-time fire fighter. There are two types of part-time fire fighters: “outside” and “live-in.” The
five (§) “live-ins” are essentially “in-waiting” to become full-time fire fighters - they have full-time
training, but lack fire fighting experience. They maintain their primary residence at the fire hall, where

they are expected to spend most nights; they are required to work one ten-hour Sunday shift per month
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without pay in lieu of payment of rent. Live-ins work 250 scheduled hours per year (330 hours
including training time; 819 hours including on-call hours in the fire hall). However, they are also
required to respond to emergencies as requested while in residence. They are usually recruited by
career fire department within one year. By contrast, outside part-time fire fighters maintain other
careers and by and large are not interested in full-time career fire fighting. They work approximately 90
scheduled hours per year (170 hours including training time) primarily in operating the alarm room and

assisting full-time fire fighters as required. They have no promotional opportunities.

[12]  Part-time firefighters receive a retainer fee of $65.00 per month, increasing by $5.00 per month
after four (4) years of continuous service, and a further $10.00 per month after eight (8) years. In
addition, they receive between $15.00 and $20.00 (depeﬁding on length of service) for each two-hour
weekly practice (they must attend at least three (3) such practices each month). They are also paid
between $7.50 and $10.00 per hour for each scheduled duty period or other attendance at a fire. They
receive holiday pay as per The Labour Standards Act, R.S.8. 1978, c. L-1. They receive a federal
$1,000 “volunteers” tax deduction. They do not participate in any City benefit plans except for a life

insurance plan separate from other civic employees.

[13]  Chief Amos expressed concern should the part-time fire fighters be included in the CUPE
bargaining unit, as they would have the right to strike while the full-time fire fighters do not. He
intimated that job action by the part-time fire fighters would create severe problems for the Fire
Department and increase the potential risk to the full-time fire fighters the part-time fire fighters would

normally assist and to the community.

Argument

[14]  On behalf of CUPE, Mr. Iwanchuk argued that any potential problems associated with
including the part-time fire fighters in the CUPE bargaining unit could be resolved through collective
bargaining. He expressed the opinion that, given the refusal of the Association to represent the part-
time fire fighters, a stand-alone unit of part-time fire fighters would present greater labour relations

problems.

[15]  Mr. Iwanchuk referred to Canadian Union of Public Employees, Local 1902-08 and Service
Employees’ International Union, Local 333 v. Young Women’s Christian Association, [1992] 4m
Quarter Sask. Labour Rep. 71, LRB File No. 123-92, where the Board stated, at 73, that one of the
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factors considered in determining the appropriateness of a bargaining unit is the wishes of the
employees. He also referred to the decision of the Board in Canadian Union of Public Employees,
Local 1975 v. University of Saskatchewan and Administrative and Supervisory Personnel Association,
[2000] Sask. Labour Rep. 207, LRB File No. 297-99, where it was determined that “tag-end” groups
that remain outside of bargaining units as a result of failure by the employer to have the matter

determined when the positions were created will be assigned by the Board to a bargaining unit without

support evidence.

[16] Mr. Wilson, counsel for the City, filed a written argument that we have reviewed. He argued
that the proposed amended bargaining unit would not be appropriate for the purposes of collective
bargaining. Counsel referred to several of the Board’s decisions regarding the factors considered by the
Board in determining whether a proposed unit is appropriate, including the following: Health Sciences
Association of Saskatchewan v. Board of South Saskatchewan Hospital Centre (Plains Health Centre),
[1987] Apr. Sask. Labour Rep. 48, LRB File Nos. 421-85 & 422-85; Saskatchewan Joint Board, Retall,
Wholesale and Department Store Union v. Regina Exhibition Association Ltd., [1992] 4" Quarter Sask.
Labour Rep. 75, LRB File No. 182-92; International Alliance of Theatrical Stage Employees and
Moving Pictures Machine Operators of the United States and Canada v. Saskatchewan Centre of the
Arts, [1992] 3™ Quarter Sask. Labour Rep. 127, LRB File No. 126-92; Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union v. Prairie Micro-Tech Inc., [1994] 31 Quarter Sask.
Labour Rep. 87, LRB File No. 088-94.

[17]  Mr. Wilson stressed the importance of community of interest among the members of a
bargaining unit and the effect of the lack of same on the coherence and stability of the unit. Counsel
emphasized the differences between the characteristics of the job of fire fighting and those of other jobs
typical of general civic employment. He pointed out that CUPE does not otherwise represent

bargaining units composed of or including fire fighters in Saskatchewan.

[18]  Mr. Wilson referred to a decision of the New Brunswick Industrial Relations Board in
Canadian Union of Public Employees, Local 188 v. Town of Dalhousie, [1989] NBIRD No. 6. The
town’s full-time fire fighters were organized, but its “call-in” fire fighters were not. Full-time fire
fighters were prohibited by statute from taking strike action. Like The Fire Departments Platoon Act,
supra, the New Brunswick legislation was silent on the status of other-than-full-time fire fighters in this

regard. The New Brunswick Board dismissed an application for certification of a unit comprising the
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“call-in” fire fighters as inappropriate in that the call-in fire fighters could obtain rights through
collective bargaining that the town’s full-time fire fighters did not have by virtue of their existing

collective agreement with the town. The New Brunswick Board stated, at 2:

The New Brunswick Legislature, in prohibiting full time firemen from striking
presumably thought fire protection an essential service and thus provided arbitration
as a means for resolving the terms of a Collective Agreement.

As such, to create a bargaining unit of call-in firemen with the result that a segment of
employees within the fire department have another means available to settle
bargaining differences is not consistent with the intent of the Legislature to ensure the
public’s expectation that fire protection will not be threatened by labour management
disputes.

[19] Mr. Wilson argued that if the Board were to dismiss the application in respect of the part-time
fire fighters, they would not be denied the opportunity to organize, but rather would only be precluded
from belonging to the CUPE bargaining unit. He said that the City would not oppose a bid by the
Association to add them to its bargaining unit. The fact that the Association does not care to organize
the part-time fire fighters is no different, he asserted, than a case where the designated bargaining
representative for a particular trade division in the construction industry declines to organize

tradespersons within its jurisdiction even though those employees seek to be represented.

Relevant Statutory Provisions

[20]  Relevant provisions of the Act include the following:

5 The Board may make orders:

(a) determining whether the appropriate unit of employees for the
purpose of bargaining collectively shall be an employer unit, craft
unit, plant unit or a subdivision thereof or some other unit;

(i) rescinding or amending an order or decision of the board
made under clause (d), (e), (f), (g) or (h), or amending an order or
decision of the board made under clause (a), (b) or (c) in the
circumsiances set out in clause (j) or (k), notwithstanding that a
motion, application, appeal or other proceeding in respect of or
arising out of the order or decision is pending in any court;

() amending an order of the board if:
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(k)

(i) the employer and the trade union agree to the
amendment; or

(if) in the opinion of the board, the amendment is
necessary;

rescinding or amending an order or decision of the board

made under clause (a), (b) or (c) where:

(i) there is a collective agreement in existence
and an application is made to the board to rescind or
amend the order or decision during a period of not
less than 30 days or more than 60 days before the
anniversary of the effective date of the agreement; or

(ii) there is no agreement and an application is
made to the board to rescind or amend the order or
decision during a period of not less than 30 days or
more than 60 days before the anniversary date of the
order to be rescinded or amended;

notwithstanding that a motion, application, appeal or other
proceeding in respect of or arising out of the order or decision is

pending in any court;

Analysis and Decision

[21]  We have determined to treat the application as being an application to amend CUPE’s

Certification Order pursuant to s. 5(k) of the Acz. Treatment as such was not opposed by counsel for the

City.

[22]  In our opinion, however, inclusion of the part-time fire fighters in the bargaining unit of other

civic employees represented by CUPE would result in a unit that is not appropriate for the purposes of

collective bargaining.

[231  In Plains Health Centre, supra, the Board stated, at 50, as follows:

Whenever the Board is faced with a choice of two or more bargaining structures, both

of which are appropriate for the purposes of bargaining collectively, it will choose the

one most appropriate for the promotion of long-term industrial stability. Beyond that
it has not established an exhaustive set of rules for determining an appropriate
bargaining unit. Depending on the nature of the case, it may look at any number of
Jactors, including the history of collective bargaining, the nature of the employer’s

operations, the size and viability of the proposed unit, the nature of the work performed
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by the employees and any particular community of interest they may have, the
interchangeability of personnel, the expressed views of the employees, the union and
the employer, any agreements between the parties, and so forth.

[24]1  In Regina Exhibition Association, supra, at 77, the Board recognized that the list of factors that

may be considered had continued to expand as evidenced by the accumulating jurisprudence of labour

relations tribunals:

[25]

There is a range of factors which may enter into the consideration of these policy
objectives, and which may affect the weight which is given to any of them. An
impressive volume of cases has emerged in which these factors are enumerated. They
include such things as whether there is a sufficient community of interest among the
employees concerned, whether recognition of a unit will result in undue fragmentation
of the total complement of employees, whether there is a history of successful collective
bargaining between an employer and a union or unions, and whether other groups of
employees may be disadvantaged in some way by the description of the unit. It must be
kept in mind, however, that the articulation of these factors is not meant to provide an
exhaustive list of necessary conditions for a finding that a unit is appropriate. The list
of items results rather from attempts by labour relations boards, after examining
specific employment situations, to identify the aspects of those relationships which
suggest that certain definitions of bargaining units will better satisfy the policy
objectives which are being pursued.

With specific reference to the community of interest factor, in Saskatchewan Centre of the Arts,

supra, at 130, the Board identified certain items considered relevant to the underlying principle:

[26]

The Board will also have regard to a number of factors generally grouped under the
heading community of interest: essentially this requires the Board to examine the
employees’ skills, duties, working conditions and interests in order to ensure that two
groups of employees with a serious conflict of interest are not placed in the same
bargaining unit.

The Board has often stated that its approach to assessing the appropriateness of a proposed

bargaining unit is to attempt to balance a policy interest in stable and coherent bargaining units as a

basis for healthy collective bargaining with the statutory right of employees to have access to collective

bargaining. The Board has also stated that the promotion of industrial stability may be an overarching

consideration in determining the shape of a bargaining unit: See, Prairie Micro-tech Inc., supra, and

Communications, Energy and Paperworkers Union of Canada v. Arch Transco Lid., [2000] Sask.
L.R.B.R. 633, LRB File No. 060-00.
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[27]  Firefighting is, undeniably, a unique occupation among the diverse services often provided by
the employees of a municipal corporation. The City’s part-time fire fighters have very different terms
and conditions from civic employees in the CUPE bargaining unit: they have unorthodox work
schedules; they are paid by a combination of stipend and hourly wage; the status of the “live-in” part-
time fire fighter is almost a kind of indentured service, part of which is offered in lieu of rent; the
”outside” ones are essentially volunteers who do not aspire to make their work a career; they have little

or no interaction with other civic employees; there are no career advancement opportunities for them in

the general civic service and they do not aspire to same.

[28]  Quite simply, the part-time fire fighters do not have a sufficient community of interest with
other civic employees to justify the labour relations imbalances that would occur if they were placed in
CUPE’s bargaining unit. Placing them with general civic employees will alienate the part-time fire
fighters from their full-time counterparts and create potentially serious operational difficulties for the
Fire Department, particularly in the event of job action by the CUPE bargaining unit. The resulting

complexity of labour relations between the City and its unionized employees could potentially become

unacceptably unstable.

[29] It is indeed unfortunate that the Association does not seek to represent the part-time fire
fighters, but the uniqueness of their position and the instability that would result from their inclusion in
the CUPE civic employee bargaining unit outweighs the competing policy of their right to be

represented and bargain collectively.

[30] We, therefore, find as follows:

a. The application to amend the CUPE Certification Order with respect to the
part-time fire fighters is dismissed.

b. There is no issue that the classification of bylaw enforcement officer is within
the scope of the bargaining unit and on that the parties agree. It is not necessary to
demonstrate majority support among the three (3) employees in the classification.

c. The parties are agreed that the Parks Director should be excluded and the
Certification Order will be amended accordingly.
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