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The Boilermaker Contractors’ Association of Saskatchewan

Purpose

{76] The constitution of the BCA provides in part as follows:

2 The objects of the Association are with respect to all matters of labour

relations, and.
(a)

(b) to apply and act as designated, accredited, or registered
agents for collective bargaining on behalf of Members and to carry
out the responsibilities of an employers’ organization under the

provisions of The Construction Industry Labour Relations Act;

(c) to represent Members in collective bargaining matters,
including union recognition, certification, negotiation, conciliation,
mediation, arbitration and contact administration;

{77} This provision meets the requirements set out in s. 2(g) of the CILRA.
Membership
[78] The Bylaws contain membership provisions in Article 1. Article 1.03 provides in part
as follows:
1.03 ... Membership in the Association shall not be denied to any Employer on

whose behalf the Association is to bargain except in accordance with the provisions of

The Construction Industry Labour Relations Act.

[79] In our view, this provision complies with s. 10.1 of the C/LRA.

Bargaining structures

{80} BCA represents unionized employers in only one trade division and there is no concern

with the requirement set out in s. 16(2) of the CILRA.
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Other Representative Emplover Organization Influence in Bargaining

[81] The only issue that arises under the bylaws concerns the relationship between the BCA
and the Boilermaker Contractors’ Association, a national employers’ association. BCA assigns its
bargaining rights to the Boilermaker Contractors’ Association for the purpose of conducting multi-
provincial collective agreements. This delegation is necessary to permit the negotiation of a national
boilermaker’s collective agreement and is in keeping with the provisions contained in s. 21 of the

CILRA which provides:

Nothing in this Act prevents:
(a)
(b) the operation and renegotiation of a national collective

agreement that is in effect immediately prior to the coming into force
of this Act.

{82] Although the relationship between BCA and the Boilermaker Contractors’ Association
may appear to violate s. 16(1)(b) of the CILRA4, the delegation is necessary to permit the bargaining of a

national agreement as is contemplated by s. 21 of the CILRA. We find that s. 16 of the CILRA is

complied with in these bylaws.

Ratification Votes

[83] Ratification votes are not specifically mentioned in the bylaws and would therefore be

governed solely by s. 30 of the CIRLA. This is acceptable to the Board.

Lockout Votes

[84] Lockout votes are not specifically mentioned in the bylaws and would therefore be

governed solely by s. 26 of the CILRA. This is acceptable to the Board.
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Pipe Line Contractors Association of Canada

{85] The PCA represents four wrade divisions in the pipeline sector of the construction
industry, namely labourer-pipeline, operating engineer-pipeline, plumber/pipefitter-pipeline, and
teamster-pipeline. PCA 1s incorporated federally. 1t has a history of negotiating national pipeline
agreements of the nature approved under s. 21 of the CJLRA4. Because the Board’s jurisdiction is
restricted to Saskatchewan, we must be mindful in reviewing PCA’s bylaws that they apply throughout

Canada and not only in the jurisdiction of Saskatchewan.

Objectives of PCA

{86] The objectives of PCA provide in a general way for collective bargaining. Among the
objects is the commitment to “regulate the relations between employers and employees in the pipeline

construction industry.” We accept this expression as sufficient for the purpose of s. 2(g) of the CILRA.

Membership in the Association

[87] Membership is available to “any employer or employees, whether an individual,
corporation, company, partnership or enterprise engaged in contracting for the construction, installation,
treating, reconditioning or maintenance of pipelines for the purpose of transporting liquids, vapours,

slurries or solids, or any phase thereof, shall qualify as a Regular Member.”

[88] Clearly, a representative employers’ organization cannot include “employees” as that
term is defined in the CILRA or the Act. If it did include employees as members, the PCA would have a
serious conflict of interest in its membership. However, given the status of the PCA as the longstanding
bargaining agent for pipeline contractors across the country, we interpret the word “employee”, when
used in their membership article, as meaning managerial employees, who would not be included in the
scope of any appropriate bargaining unit. With this interpretation, the membership provision meets the

requirements of s. 10.1 of the CILRA.

[89] The remaining membership provisions are the usual provisions that would be contained

in any association’s bylaws and are acceptable under s. 10.1 of the CILRA.
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Bargaining structures

[96] The structure set up for the negotiation of national agreements by PCA with the various
trade unions is set out in s. 41 of the bylaws. The bylaws create a National Labour Relations
Committee with two subcommittees, the Distribution Negotiating Committee and the Mainline
Negotiating Commiittee. The Distribution Negotiating Committee is responsible for negotiating the
terms of the collective agreement with trade unions representing employees within the Distribution
segment of the pipeline industry. The Mainline Negotiating Committee is responsible for negotiating
the terms of the collective agreement with trade unions that represent employees in the Mainline

segment of the pipeline construction industry. This arrangement is of long standing.

{91] We are caught in a certain conundrum. Section 16(2) of the CILRA provides that only
the employers in one trade division are entitled to make decisions with respect to the negotiation and
conclusion of collective agreements affecting them. At the same time, s. 21 of the CILRA permits the
negotiation of national collective agreements. By necessity arising from the national, as opposed to
provincial, character, the bargaining committee will include employers other than those covered by a
trade division designation. The Legislature would be aware of this factor when naming the PCA as the
representative employers’ organization in the recent amendments. We assume that the Legislature
mtended s. 21 of the C/LRA to override the requirements contained in s. 16(2) of the CILRA when the
imposition of s. 16(2) of the CILRA4 would be inconsistent with the continuation of a national collective

agreement.

[92] We find that although the bylaws of PCA do not comply with s. 16(2) of the CILRA,
they are permitted under s. 21 of the CILR4 and are approved by the Board.

Other Representative Employer Oreanization Influence in Bargaining

{63] There 1s no reference in the bylaws of PCA of any deferral to another employers’

organization. The bylaws meet the requirements of s. 16(1)(b} of the CILRA.
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Ratification Votes

{94} The bylaws do not refer to ratification votes. The provisions contained in s, 30 of the

CILRA would then apply to employers engaged in pipeline construction work in Saskatchewan.

Lockout Votes

{95] No provision is made in the bylaws for lockout votes. The provisions contained in s.

26 of the CILRA would then apply to employers engaged in pipeline construction work in

Saskatchewan.

Conclusion

[96] The bylaws of the CLR are amended as set out above.

{97] The bylaws of the BCA are approved without amendment.

[98] The bylaws of the PCA are approved by the Board without amendment.




718 Saskatchewan Labour Relations Board Reports [2000] Sask. L.R.B.R. 718

THE NEWSPAPER GUILD CANADA/COMMUNICATION WORKERS OF
AMERICA v. STERLING NEWSPAPERS GROUP, A DIVISION OF HOLLINGER
INC., OPERATING THE LEADER-POST AND LEADER-STAR NEWS SERVICES

LRB File No. 003-00; November 23, 2000
Chairperson, Gwen Gray; Members: Gloria Cymbalisty and Judy Bell

For the Applicant: Drew Plaxton
For the Respondent: Dennis Ball, Q.C.

Unfair labour practice — Unilateral change — Business as before — Board applies
business as before test to employer’s reassignment of job duties and determines
that changes fall within employer’s pre-certification practices and do net
amount to unfair labour practice.

Unfair labour practice — Unilateral change - Reasonable expectation of
employees — Board finds that employees did not reasonably expect their work to
be transferred to non-unionized department — Board finds unfair labour
practice pursuant to s. 11{1)(m) of The Trade Union Act.

Unfair labour practice — Discrimination — Management right to assign work -
Board declines to find violation of s. 11(1)(e) of The Trade Union Act where
legitimate business reasons existed for changes implemented by emplover.

The Trade Union Act, ss. 11(1){(a), 11(1)(c), 11(1)(e) and 11(1)(m).

REASONS FOR DECISION

Background

{1} Gwen Gray, Chairperson: The Newspaper Guild Canada/Communication Workers
of America (the “Union”) was certified to represent the editorial employees at the Leader-Post, Leader-
Star News Services and the Regina Sun, a part of Sterling Newspapers Group, a Division of Hollinger
Inc. (the “Employer”) on February 2, 1999. The Union filed an unfair labour practice application on
December 31, 1999 in which it alleged, in part, that the Emplover demoted Pat Carlson, a member of
the Union’s executive, from her position as Weekender editor to a position on the universal desk,

contrary to ss. 11(1)(a), (c), {¢) and (m) of The Trade Union Act, R.S.S. 1978, ¢. T-17 (the “Act™).
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12} The Union also alleged that the Employer created a job in the advertising departrment
for a photographer, a position outside the bargaining unit assigned to the Union, and assigned a
photographer from the editorial department to the advertising department. The Union asserted that the
work had been improperly transferred from editorial to advertising and that the Employer had
negotiated terms and conditions of employment with the employee directly, in violation of ss. 11(1){a),
(c) and (m) of the 4¢r. Issues raised in LRB File No. 003-00 regarding the payment of performance
bonuses were dealt with by the Board in earlier Reasons: see [2000] Sask. L.R.B.R. 558, LRB File Nos.

272-98 and 003-00.

i3] In its reply, the Employer denied that it had changed Ms. Carlson’s job duties in a
significant manner and denied that any change was related to her activity in the Union. In relation to
the photographer, the Employer asserted that it created a new photographer position in the marketing
department. The Employer argued that the issue with respect to this position is whether it is included in

the scope of the Union’s certification Order or whether it is outside that Order.

Facts

[4] Ms. Carlson is a member of the Union’s executive and bargaining committee. She
held the position of Weekender editor for many years and worked a regular shift on Monday to Friday
from 8:30 a.m. to 3:30 p.m. In December, 1999, Mr. Marshall, managing editor of the Leader-Post,
advised Ms. Carlson that she was being assigned to the universal desk. Her schedule was changed to
four nine-hour shifts per week commencing at 4:30 p.m. and ending around 2:00 a.m. Ms. Carlson’s
pay was increased by the amount of a shift differential. Otherwise, she retained her former pay and
benefits and title as Weekender editor. Ms. Carlson viewed the change as a demotion as she was now
required to take instruction from and report to the news editor, a person of equal rank. She also viewed
the hours of work as being a significant change in her job, although her overall hours of work were

reduced from 37.5 hours/week to 36 hours/week.

[5] Bob Hughes, editor-in-chief, testified that Ms. Carlson was assigned desk
responsibilities as a result of staffing problems in sports. David Moser, a sports reporter, died suddenly
while attending the Union’s strike meeting and another sports reporter was recovering from an illness.
Mr. Hughes decided to move Murray McCormick, who had experience in sports reporting, from the

desk to sports to fill one of the vacancies. Mr. Hughes testified that he required an experienced,
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capable, trustworthy person to fill the vacancy on the desk. He selected Ms. Carlson because she
possessed the experience and the qualifications to perform the demanding work on the desk. Mr.
Hughes did not view the move as a demotion as Ms. Carlson retained responsibility for the Weekender

and her title as Weekender editor and she did not suffer any loss of pay or benefits.

[6] Mr. Hughes was aware that Ms, Carlson was a member of the Union’s negotiating
committee but he denied that her Union activity played any role in the reassignment of her duties. He
did acknowledge that during this period the Leader-Post sent employees from the desk to work at its
sister paper, the Calgary Herald, whose editorial staff were on strike. He explained that the delay in
appointing Ms. Carlson to the desk after the staffing problem in sports arose was due to his attempts to
have a new sports reporter hired. When this request was denied, Mr. Hughes reassigned Ms. Carlson to

the desk.

71 Mr. Hughes acknowledged that he did not discuss the change in assignment of Ms.
Carlson’s duties with the Union. Anne Kyle, President of the local Union, testified that she found the
re-assignment of Ms, Carlson to be punitive. The Union had two members of its negotiating committee
on the desk, both working the late afternoon shift. It became increasingly difficult for the Union to
arrange convenient times to conduct the negotiation of the collective agreement as a result of the

assignment of Ms. Carlson to the desk.

{8] The second change that is subject of these proceedings was the creation of a
photographer position in the marketing department. Janice Dockham is the manager of the marketing
department, as well as the manager of human resources. In the fall of 1999, Ms. Dockham, along with
the general manager and the advertising manager, decided to advertise for a photographer to be
assigned to the marketing department. At that time, all photography was assigned to the editorial
department and was carried out by the team of five photographers in that department under the direction
of the chief photographer. Photographers in the editorial department took both advertising and news

pictures for the paper.

9 Ms. Dockham testified that the assignment of both news and advertising photography
to the editorial photography staff was unsatisfactory from the advertising department’s point of view.
In her view, news photography took priority over advertising photography and advertising customers

were not served as well as the advertising and marketing departments would like. In order to overcome
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this difficulty, she decided to advertise for a photographer who would be attached to the marketing
department. In the job posting, the Employer stressed the need for training in the use of digital cameras
and software that it hopes to introduce to the newspaper in the near future. Ms. Dockham consulted
with Terry Chevalier with respect to the job requirements for the position prior to its posting. In her
view, Mr. Chevalier had the most experience among the editorial photographers with digital equipment
and software. She also consulted with pre-press personnel and an outside consultant who assisted her in

conducting interviews and assessing the photography skills of the applicants.

[10] The successful candidate for the position was Mr. Chevalier, the junior photographer in
the editorial department. Ms. Dockham justified Mr. Chevalier’s hiring based on his superior
knowledge and experience with digital cameras and software which skills had primarily been assessed

by the outside consultant.

[11} Mr. Chevalier testified that, in his new position, he works closely with the advertising
department to create advertising programs for customers. He felt that advertising customers receive
better attention under the newly structured system than they did previously. He no longer takes news
photographs except if he happens onto a news story. Mr. Chevalier did not receive any increase in his
salary or benefits and his work remains essentially the same with the exception of the reporting

structures and the focus of the work. No one has been hired to replace Mr. Chevalier in the editorial

department.

{12} The Union noted that Mr. Chevalier openly opposed the Union. Mr. Chevalier
acknowledged that the Employer was aware of his opposition to the Union. Mr. Chevalier was on leave

of absence due to stress following the death of Mr. Moser at the Union’s strike vote meeting in October,

1999.

[13] The Employer did not consult with the Union before the change was implemented.
The Union raised both issues in a letter to Ms. Dockham on December 13, 1999. Ms. Dockham

responded to the Union’s concerns on March 6, 2000
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Relevant Statutory Provisions

{14} The Union’s application raises issues with respect to ss. 11(1)(a), (¢}, (e) and (m) of the

Act which provide as follows:

11(1) It shall be an unfair labour practice for an employer, employer's agent or any
other person acting on behalf of the employer:

(a) in any manner, including by communication, to interfere with,
restrain, intimidate, threaten or coerce an employee in the exercise of
any right conferred by this Act;

(c) to fail or refuse to bargain collectively with representatives
elected or appointed, not necessarily being the employees of the
employer, by a trade union representing the majority of the employees
11 an appropriate unit;

fe) to discriminate in regard to hiring or tenure of employment or
any term or condition of employment or to use coercion or
intimidation of any kind, including discharge or suspension or threat
of discharge or suspension of an employee, with a view fo
encouraging or discouraging membership in or activity in or for or
selection of a labour organization or participation of any kind in a
proceeding under this Act, and if an employer or an employer's agent
discharges or suspends an employee from his employment and it is
shown to the satisfaction of the board that employees of the employer
or any of them had exercised or were exercising or aftempting fto
exercise a right under this Act, there shall be a presumption in favour
of the employee that he was discharged or suspended contrary to this
Act, and the burden of proof that the employee was discharged or
suspended for good and sufficient reason shail be upon the employer;
but nothing in this Act precludes an employer from making an
agreement with a trade union to require as a condition of employment
membership in or maintenance of membership in the trade union or
the selection of employees by or with the advice of a trade union or
any other condition in regard to employment, if the trade union has
~ been designated or selected by a majority of employees in any such
unit as their representative for the purpose of bargaining collectively,



[2000] Sask. L.R.B.R. 718 NEWSPAPER GUILD CANADA v. STERLING NEWS GROUP 723

(m) where no collective bargaining agreement is in force, fto
unilaterally change rates of pay, hours of work or other conditions of
employment of employees in an appropriate unit without bargaining
collectively respecting the change with the trade union representing
the majority of employees in the appropriate unit;

Arguments

{15] Mr. Plaxton, counsel for the Union, argued that the Employer violated s. 11(1)(m) by
changing Ms. Carlson’s position and Mr. Chevalier’s position without negotiating the change with the
Union. The Union relied on Saskatchewan Joint Board, Retail, Wholesale and Department Store Union
v. Canada Safeway et al., [1986] May Sask. Labour Rep. 66, LRB File Nos. 400-85 & 046-86;
Saskatchewan Joint Board, Retail, Wholesale and Depariment Store Union v. WaterGroup Canada
Lid,, [1993] 1% Quarter Sask. Labour Rep. 111, LRB File No. 197-92; Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union v. Raider Industries Inc. et al., [1996] Sask. LR.B.R.
297, LRB File No. 005-96; Saskatchewan Joint Board, Retail, Wholesale and Department Store Union
v. Loraas Disposal Services Ltd. et al., [1998] Sask. LR.B.R. 1, LRB File Nos. 207-97 to 227-97 &

234-97 t0 239-97.

[16] Counsel also asserted that the Employer violated s. 11(1)(c) of the Act by failing to
negotiate the change with the Union and by negotiating directly with Mr. Chevalier with respect to his
removal from the bargaining unit. The Union relied on Saskatoon City Police Association v. Saskatoon

Board of Police Commissioners, [1993] 4® Quarter Sask. Labour Rep. 158 and (1995), 138 Sask. R. 46
(Sask. Q.B.).

[17] Finally, Mr. Plaxton argued that by demoting Ms. Carlson and rewarding Mr.
Chevalier, the Employer viclated s. 11{1)(e) of the 4ct.

[18] Mr. Ball, counsel for the Employer, argued that s. 11(1}(m) of the Acr allows the
Employer to carry on its business as it did prior to the granting of the certification Order. Under this
test, the reassignment of Ms. Carlson’s duties was a normal occurrence in the newsroom and did not
constitute a violation of s. 11(1)(m) of the Act. Counsel noted that other staff had been reassigned

during the period in question without complaint by the Union.
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{19] With respect to Mr. Chevalier’s new position, counsel argued that the position fell
outside the bargaining unit assigned to the Union and could not form the basis of a complaint under s.
11I{1){(m) of the 4cf as the Employer had no obligation fo bargain with the Union regarding positions in

the marketing department of the newspaper.

{20] Mr. Ball argued that s. 11(1)(e) of the dcr did not apply to either the change in Ms.
Carlson’s duties or the removal of Mr, Chevalier from the bargaining unit. Both were undertaken for

legitimate business reasons and were not motivated by anti-union animus.

Analysis and decision

21} In a companion case, The Newspaper Guild Canada/Communication Workers of
America v. Sterling Newspapers Group, a Division of Hollinger Inc., o/a The Leader-Post and Leader-
Star News Services, [2000] Sask. LR.B.R. 558, LRB File Nos. 272-98 & 003-00, the Board set out its
understanding of the freeze provision contained in s, 11{1){m) of the Ac¢r and it is unnecessary to repeat

that discussion in these Reasons.

{22] The Board applied the “business as before” test to the changes made to Ms. Carlson’s
position and found that the changes fell within the Employer’s pre-certification practices. We find that
the Employer did re-assign job duties in the pre-certification period and is therefore permitted to
continue this practice post-certification without negotiating the same with the Union. The evidence
indicated that Ms. Carlson was reassigned to the universal desk buf retained her title and duties as
Weekender editor and retained her rate of pay and benefits. Her new work schedule is similar to one
assigned to many staff members in the editorial department and is not one that is beyond the reasonable

expectation of an editorial staff member.

23] In addition, we find that the Employer did not violate s. 11(1)(e) of the Acr by making
the changes to Ms. Carlson’s assignment. Mr. Hughes explained to the Board his reasons for
reassigning Ms. Carlson to the desk position, which related directly to staffing difficulties caused by the
death of one sports reporter and the illness of the second sports reporter. Ms. Kyle and Ms. Carlson

acknowledged the staffing difficulties and were aware of the reasons for Mr. Hughes’ reassignment.
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[24} Although the reassignment of Ms. Carlson seemed unfair to her and punitive to the
Union, the evidence demonstrated that the reasons for the reassignment were unrelated to Ms. Carlson’s
activity in the Union. Mr. Hughes was cross-examined extensively on his decision to reassign Ms.
Carlson and there is nothing in his testimony to suggest any improper purpose. Mr. Hughes held Ms.

Carlson in high regard as a journalist and made an editorial decision to make use of her talents on the

universal desk.

[25] The creation of a photography position in the marketing department may appear to be a
matter that does not fall within the scope of the Union’s certification Order because it is limited in
scope to employees in the editorial department. In our view, however, the change must properly be
viewed as a transfer of work from the editorial department to the marketing department. Photographers
in the editorial department were assigned all advertising photography work for at least 20 years. When
the photography position was created in the marketing department, the advertising work was removed
from the editorial department. It is not simply a situation where a new position is created in a different

department unrelated to the work in the editorial department.

[26}] The question that arises under s. 11(1)(m) of the Act is whether the Employer is
prevented from removing work from the editorial department during the freeze period without

negotiating the matter with the Union.

[27] As indicated, all photography, including advertising photography, had been performed
in the editorial department for at least 20 years. There was no evidence that the Employer had assigned
the work in the past to any department, other than the editorial department. As far as the Board is aware
from the evidence, the removal of work from one department to another occurred for the first time
when the photography position in the marketing department was created, which occurred after the
certification Order was issued. As a “first time” event, the question falls to be determined under the
“reasonable expectation of employees” test, which was set out by the Board in Canadian Union of
Public Employees’, Local 2152 v. Canadian Deafblind and Rubella Association, [1999] Sask. L.R.B.R.
138, LRB File No. 095-98, at 159 and 160:

The cases demonsitrate that, in the past, this Board has given a broad, flexible and
purposive interpretation to s. 11(1)(m) of the Act; what in Ontario might be considered
to be "privileges” rather than "terms and conditions" of employment, in Saskatchewan
appear to have been interpreted to be included within "other conditions of
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employment.” Such items would be within what the Board in the Brekmar decision,
supra, described as "a real, well-known and well-defined part of the labour relations
fabric before certification.” This "labour relations fabric” includes practices and
policies that existed prior to certification as well as the terms, conditions and benefits
of the relationship of the employees, and of each employee, with the employer. If the
employees have come to expect these things it can only be because the employer has
made them part of its "business as usual." It seems to us that the reasonable - and we
emphasize the word "reasonable” - expectations of employees arise out of the
employer's usual and customary way of conducting its operations and dealing with its
employees. Strictly speaking, many of these items could not be legally enforced as
being a term of an individual employment contract, (for example, the wage increases at
issue in the Brekmar decision, supra), but there is no doubt that they are part of the
"labour relations fabric” that existed prior to certification such that the employees
have a reasonable expectation that they would continue until a collective agreement is
reached.

The "reasonable expectations” test does not expand the scope of the result of the
application of the "business as before" test. However, it can be a useful tool to betier
clarify and more accurately identify what is encompassed within the pre-freeze pattern
of business, and to assist in making a reasoned determination in instances of first time
events. What is the reasonable expectation of employees, or an employee, is an
objective standard, that can help to achieve the most accurate balancing of employers'
and employees' rights prior to reaching a collective agreement; employees can place
reliance in the fact that the pre-certification pattern of business is preserved, while an
employer’s ability to respond to changing conditions and new events is not abrogated.

[28] In our view, this case is similar to the findings in the Canadian Deafblind and Rubella
Association case, supra. In that instance, the Employer decided to transfer employees from one group
home setting to another as a method of dealing with vague attitude problems. The Board found the
transfer to fall outside the “reasonable expectation” of the employees, based on the Employer’s past
practices relating to the transfer of employees among group homes. Transfers had not been used in the

past to address disciplinary or potentially disciplinary issues.

[29] Similarly, in the Loraas case, supra, the Board found that the removal of work from
the bargaining unit during the freeze period without negotiating the removal with the Union constituted
a violation of 5. 11(1){(m) of the Acr. In that instance, the Employer disposed of the liquid waste
division of its company and laid off the drivers and staff associated with the division. This event
occurred for the first time during the freeze period and the Board found that the Employer was required

to bargain collectively with the Union with respect to this change.
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[36] In the present case, we are unable to discern any objective factors that would lead us to
conclude that employees in the editorial department reasonably expected that their work could be
transferred to another department of the Employer. All photography work had been performed by
editorial photographers for at least 20 years. There was no pattern or history of moving work between

departments. In our view, the transfer did not fall within the reasonable expectation of the editorial

employees.

[31] There may be some concern that the transfer of advertising photography from the
editorial department to the marketing department did not affect “rates of pay, hours of work or other
conditions of employment” of the employees in the editorial department. Although the change did not
alter the pay or benefits of Mr. Chevalier, it did impact on the editorial bargaining unit by removing one
photography position from the editorial department. Certain opportunities, for example, bumping
opportunities during periods of lay-off, would be affected with the removal of the position. The
removal of the work did affect conditions of employment by reducing such opportunities, and also, by

changing the nature of the work performed by the editorial photographers.

{32} As a result, we find that the Employer violated s. 11(1)(m) of the A¢t by removing the
advertising photography work from the editorial department to the marketing department without
negotiating the same with the Union. The Employer will be directed to restore the photography work to

the Editorial department until such time as negotiations have concluded with the Union.

{33} We do not find that the Union has made out a case under s. 11(1)(e) of the 4ct with
respect to the creation of the photography position in marketing and the assignment of Mr. Chevalier to
that position. There is a suggestion in the Union’s arguments that the position was created with Mr.,
Chevalier in mind and as a method of rewarding him for his opposition to the Union. However, Ms.
Dockham’s and Mr. Chevalier’s evidence demonstrated that there were legitimate business reasons for
the change that were unrelated to Mr. Chevalier’s opposition to the Union. These reasons, however, do

not justify a failure to negotiate the change with the Union as required under s. 11(1)(m) of the Act.

[34] Given our rulings on ss. 11(1)(e) and (m) of the Acz, we do not find it necessary to

make any rulings in respect to s. 11(1)(a) or s. 11{1)(c) of the 4ct.
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HOTEL EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 206,
Applicant v. EL RANCHO FOOD & HOSPITALITY PARTNERSHIP, Respondent

LRB File No. 089-00; November 27, 2000
Chairperson, Gwen Gray; Members: Gloria Cymbalisty and Leo Lancaster

For the Applicant: Brian Christoph
For the Respondent: Deron Kuski

Bargaining unit — Appropriate bargaining unit - Board policy - Board reviews
policy relating to under-inclusive units — While most appropriate unit would be
“all employee” unit, proposed unit is not inappropriate — Board certifies
proposed bargaining unit.

The Trade Union Act, ss. 5(a), 5(b) and 5(c}.

REASONS FOR DECISION

Background

1] Gwen Gray, Chairperson: Hotel Employees and Restaurant Employees Union,
Local 206 (the “Union”) applied for a certification order covering employees employed as drivers by
El Rancho Food & Hospitality Partnership operating under the name and style of XKFC (*KFC”) at
1631 Victoria Avenue, Regina. The Union is already certified for a bargaining unit comprising all

other employees of KFC at 1631 Victoria Avenue (LRB File No. 303-99).
2] In its reply, KFC took the position that the unit applied for was not an appropriate
bargaining unit. It also indicated that the drivers in question were independent contractors, not

employees. This latter ground was abandoned at the hearing.

3] A hearing was conducted in Regina on November 1, 2060,
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Facts

14] At the time the application for certification was filed, there were five drivers
employed by KFC at 1631 Victoria Avenue. The drivers are paid on a piece rate basis receiving
$2.75 per delivery (plus tips). Drivers are required to wear a driver’s uniform. They provide their
own vehicles for use and pay for all expenses related to the vehicle. Drivers were designated in their
contract of employment as independent contractors, but Canada Customs and Revenue Agency

recently ruled that the drivers are “employees” as that term is used in the Canada Pension Plan and

employment insurance legislation.

[5] The main task assigned to drivers is the delivery of take-out orders to customers in
various parts of Regina. The drivers are responsible for packing the cold pack materials, such as
plates, utensils, napkins, salads and drinks. Drivers generally do not assist with the preparation of
hot packs although in busy periods, they may be called upon to assist. Some of the drivers also work

at KFC as food service workers, while other drivers have jobs at other places of employment.

[6] All staff attend the KFC Christmas party. They use the same staff room. They

report to the same store manager and assistant manager.

Relevant Statutory Provisions

7 This application is governed by ss. 5(a), (b) and (c) of The Trade Union Act, R.S.S.
1978, c. T-17 (the “Act™).

5 The board may make orders:

(a) determining whether the appropriate unit of employees for the
purpose of bargaining collectively shall be an employer unit, craft
unit, plant unit or a subdivision thereof or some other unit;

(b) determining what trade union, if any, represents a majority of
employees in an appropriate unit of employees, but no order under
this clause shall be made in respect of an application made within a
period of six months from the date of the dismissal of an application
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for certification by the same trade union in respect of the same or a
substantially similar unit of employees, unless the board, on the
application of that trade union, considers it advisable to abridge that
period;

(c) requiring an employer or a trade union representing the
majority of employees in an appropriate unit to bargain collectively,

Arguments

18] Mr. Christoph, for the Union, argued that the unit applied for is an appropriate
bargaining unit. He pointed to other certification orders in the hotel industry where staff were

assigned to multiple bargaining units.

19} Mr. Kuski, counsel for KFC, argued that the driver bargaining unit was not an
appropriate bargaining unit.  Counsel argued that the tests set out in Graphic Communications
International Union, Local 75M v. Sterling Newspapers Group, A Division of Hollinger Inc., [1998]
Sask. L.R.B.R. 770, LRB File No. 174-98, be applied. Counsel argued that drivers do not possess a
discreet skill set that sets them apart from other KFC employees, they intermingle with other staff
members and they lack bargaining strength as a separate bargaining unit. Mr. Kuski asked the Board
to dismiss the application and to require the Union to file an application in the open period of the

main certification Order to seek to add the drivers to the larger bargaining unit.

Analysis

{10] The Board’s overall policy with respect to the design of bargaining units is to
establish bargaining units on the largest possible basis: see City of Saskatoon, [1998] Sask. LR.B.R.
321, LRB File No. 232-97.
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[11] However, the Board has certified under-inclusive bargaining units in a number of
settings. In Sterling Newspapers Group, supra, the Board set out the general approach to under-

inclusive units as follows, at 780:

From this review of cases, it would appear to the Board that under-inclusive
bargaining units will not be considered to be appropriate in the following
circumstances. (1) there is no discrete skill or other boundary surrounding the unit
that easily separates it from other employees; (2) there is intermingling between the
proposed unit and other employees, (3) there is a lack of bargaining strength in the
proposed unit; (4) there is a realistic ability on the part of the Union to organize a
more inclusive unit; or (5) there exists a more inclusive choice of bargaining units.

[12] In Hotel Employees & Restaurant Employees Union Local 767 v. Regina Exhibition
Association Lid., [1986] Oct. Sask. Labour Rep. 43, LRB File No. 015-86, the applicant, which had
previously unsuccessfully applied to represent all employees in the food services department of the
employer, applied a second time to represent only the concessions department of the food services

department. On the second application, the Board held as follows, at 45:

The fundamental purpose of The Trade Union Act is to recognize and protect the right
of employees to bargain collectively through a trade union of their choice, and an
unbending policy in favour of larger units may not always be appropriate in industries
where trade union representation is struggling to establish itself. It would make little
sense for the Board to require optimum long term bargaining structures if the
immediate effect is to completely prevent the organization of employees. In effect, the
Board is compelled to choose between two competing policy objectives; the policy of
facilitating collective bargaining, and the policy of nurturing industrial stability by
avoiding a multiplicity of bargaining units. Where the Board is of the view that an all
employee unit is beyond the organizational reach of the employees it is willing to relax
its preference for all employee units and to approve a smaller unit.

This does not mean, however, that the Board will certify proposed bargaining units
based merely on the extent of organizing. Every unit must be viable for collective
bargaining purposes and be one around which a rational and defensible boundary can

be drawn.

[13] In the present case, the Board elected to order an under-inclusive unit to the Union in
LRB File No. 303-99. The exclusion of drivers from the main bargaining unit leaves this group without
access to collective bargaining if the proposed bargaining unit is considered inappropriate. While we
agree with the Employer that the most appropriate bargaining unit in this circumstance would be an “all

employee” unit, we do not think that the driver unit, by itself, is inappropriate.
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[14] This case is different from the application for certification of crew members in Hotel
Employees and Restaurant Employees Union, Local 206 v. Spartan Holdings Ltd., o/a Burger King,
[2000] Sask. L.R.B.R. 490, LRB File No. 155-00 where the Board found that a unit of part-time crew
members was not an appropriate bargaining unit. In that instance, crew members and shift co-
ordinators performed similar food services work. The proposed bargaining unit was composed only of
part-time employees who had a fleeting connection to the workplace. The Board held that the
bargaining unit was inappropriate and included all employees in the unit. In the present case, the
drivers are left remaining from the Board’s earlier Order and, in our view, they are entitled to bargain
collectively if they so choose. The alternative of waiting for the open period contained in the larger
bargaining unit would deny collective bargaining for the drivers for a period of time. In the meantime,
drivers can engage in meaningful negotiations with the Employer and the Union may choose to apply to

merge the two bargaining units in the future.

[15] The Union has demonstrated majority support for its application and an Order will

issue for the proposed bargaining unit,
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UNIONIZED GLASS &  ARCHITECTURAL METAL  CONTRACTORS
ASSOCIATION SASKATCHEWAN INC,, Applicant

SECTION 10.2 OF THE CONSTRUCTION INDUSTRY LABOUR RELATIONS ACT,
1992

LRB File No. 253-00; November 27, 2000
Chairperson, Gwen Gray; Members: Mike Geravelis and Leo Lancaster

For the Applicant: Larry LeBlanc, Q.C.

Construction industry - Representative employers’ organizations -—
Approval/amendment of bylaws — Beard reviews bylaws filed by representative
employers’ erganization for compliance with The Construction Industry Labour

Relations Act, 1992 as amended — Board approves bylaws.

The Construction Industry Labour Relations Act, 1992, ss. 2(g), 2(s), 5, 9, 9.1, 10,
10.1,10.2, 11, 16, 18, 18.1, 26 and 30.

REASONS FOR DECISION

Background

1] Gwen Gray, Chairperson: In this application, the Board is asked to approve or
amend the bylaws of the Unionized Glass & Architectural Metal Contractors Association Saskatchewan
Inc. (the “Association”) pursuant to s. 10.2 of the Construction Industry Labour Relations Act, 1992,
S.8. 1992, ¢. C-29.11, as amended by S.S. 2000, ¢. 69 (“CILRA”).

2] The Association applied to be designated as the representative employers’ organization
for the glazier trade division of the commercial, institutional, and industrial sector by the Board in LRB
File No. 028-83. The Board ordered a vote among unionized employers in the trade division and the
Association was successful. The Board, however, did not issue an order pursuant to the CILRA, 1979 as
that statute was repealed within a few days of the vote. The Association, however, acted as the
representative employers’ association from 1983 to 1992 when the CILRA was re-introduced. At that
time, the Association was designated representative employers’ organization for the glazier trade

division by Ministerial Order dated February 19, 1993.
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I3} When the CILRA was amended in July, 2000, the Legislature did not designate the
Association as representative employers’ organization pursuant to s. 9.1 of the CILRA4. The CILRA did
not repeal any earlier designations made by the Minister, except to the extent that those designations
were confirmed under s. 9.1 of the CILRA. It is likely that the failure to name the Association in the
Schedule to the amended C/LRA4 was an oversight. We conclude that the designation remains valid and

in effect under s. 10 of the CILRA.

4] Out of caution, the Association applied to the Board to have its bylaws approved under
s. 10.2 of the CILRA as a strict reading of that section would appear to require Board approval of all
bylaws.

Analysis

5] The Board set out the requirements that need to be met by a representative employers’
organization under s. 10.2 of the CILRA in Construction Labour Relations Association of Saskatchewan
Inc., Boilermaker Contractors’ Association and Pipe Line Contractors Association of Canada, [2000]

Sask. L.R.B.R. 686, LRB File Nos. 202-00, 218-00 & 223-00 as follows, at 706:

The statutory provision seiting out the Board’s powers to review and approve or
amend the bylaws of a REO designated under s. 9.1 or 5. 10 of the CILRA simply
require the Board to assure that the constitution and bylaws comply with the CILRA.
The Board will approach this task in a manner similar to its review of internal union
affairs. We will act to ensure that the requirements set out in the CILRA are complied
with, but we will not otherwise interfere with the internal affairs of the REO.

In our view, the areas of concern identified in the CILRA include the following issues:

(1) Does the REO have, as one of its objectives, the objective of
bargaining collectively on behalf of unionized employers?

(5.2(g) of the CILRA)

(2) Does the REC allow each unionized employer in its trade
division to join the REO and participate in its activities? (s.

10.1 of the CILRA)

(3) Does the REO maintain a trade division bargaining structure
where only the unionized employers in each trade division are
entitled to make decisions with respect to negotiating and
concluding a collective bargaining agreement? (s. 16(2) of
the CILRA)
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(4) Does the REC prevent any other employers’ organization
from interfering with the negotiation of a collective
bargaining agreement or from vetoing amy proposed
collective agreement? (5. 16(1)(8) of the CILRA)

(5) Does the REOQ have a procedure for voiing on rafification
votes that complies with s. 30 of the CILRA?

(6) Does the REO have a procedure for voling on lockouts that
complies with s. 26 of the CILRA?
6 We will review the constitution and bylaws of the Association and address the
y

questions set out above.

Collective bargaining objective

{7] Article 1V, s. 4.01(a) of the bylaws states that the Association is formed with the
objective of “bargaining collectively as agent on behalf of all unionized employers in the glazier trade

division in the construction industry in the Province of Saskatchewan.” This objective meets the

requirements of s. 2(g) of the CILRA.

Membership

i8] Membership in the Association is open to unionized employers in the glazier trade
division (Article VII, s. 7.01 of the bylaws). “Unionized employer” is assigned the same meaning in the

bylaws as it is assigned in the CILRA. This provision complies with s. 10.1 of the CILRA.

Bargaining structure

9] The Association represents only one trade division and restricts its membership to
unionized employers in the glazier trade division. As a result, its bargaining structure does not give rise

to the concerns raised in s. 16(2) of the CILRA.
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Interference from other representative employers’ organization

[10] There is no relationship between any other representative employers’ organization and

the Association. The bylaws comply with s. 16(1)(b) of the CILRA.

Ratification votes

(11} The bylaws provide for ratification by secret ballot among the members of the
Association or “by a vote as otherwise provided by applicable legislation.” This provision incorporates
by reference s. 30 of the C/LRA and therefore complies with the ratification provisions contained in the

CILRA.

Lock-out votes

[12} The bylaws provide for a lock-out vote among all members of the Association or “by a
vote as otherwise provided by applicable legislation.” This provision incorporates by reference the
requirements for lock-out vote set out in s. 26 of the CILRA and therefore complies with the lock-out

provisions contained in the CILRA.

Conclusion

[13] The Board approves the Association’s bylaws without amendments.
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SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT
STORE UNION, Applicant and PARTNER TECHNOLOGIES INCORPORATED,

Respondent

LRB File Nos. 290-00, 291-00 and 292-00; December 4, 2000
Chairperson, Gwen Gray; Members: Don Bell and Mike Geravelis

For the Applicant: Larry Kowalchuk
For the Respondent: Jeffrey Reimer

Remedy — Interim order — Criteria — Board holds that coincidence of timing
between certification drive and termination of employee sufficient to raise
substantial issue under ss. 11(1){(a) and 11(0)(e) of The Trade Union Act - While
employer may have valid defence, Board is not required to assess strength of
each party’s evidence or case at interim application stage — Board grants

interim order.

Remedy ~ Interim order — Criteria — Board finds that labour relations harm of
continuing to employ employee whose performance has allegedly been
unsatisfactory for substantial period of time is not as significant as harm caused
by dampening of employee enthusiasm for organizing drive — Board grants
interim reinstatement of employee. '

Remedy — Posting of notice — Board orders employer to post Beard’s interim
order in workplace and to convene and post notice of meeting of employees and
union representatives during work hours.

The Trade Union Act, ss. 5.3, 11(1)(a) and 11(1)(e).

REASONS FOR DECISION

[1] Gwen Gray, Chairperson: The Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union (the "Union") filed applications for an unfair labour practice, reinstatement
and monetary loss under ss. 5(d), (e), (f) and (g) of The Trade Union Act, R.S.S. 1978, ¢. T-17 (the
"Act"). The Union alleged that Robert Hahn was terminated from his employment with Partner

Technologies Incorporated (the “Employer”) in violation of ss. 11(1)(a), (€) and (m) of the Act.
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{2] At the same time, the Union applied to the Board for an interim order to reinstate
Mr. Hahn to his position pending a final hearing of the application. In its application for interim
relief, the Union filed affidavits of Gord Schmidt, union organizer, and Robert Hahn, employee. On
the date of the hearing, the Union filed a further affidavit from Gord Schmidt and one from another
employee, Darin Milo. The Employer filed affidavits of George Partyka, vice-president; Mervin
Turnbull, operations manager; Caron Hopiner, president; and Kelly Kozak, corporate accountant.
All material was read and considered by the Board as were the arguments of counsel which were

heard on Friday, December 1, 2000.

[3] Mr. Schmidt deposed that he began an organizing drive at the Employer’s plant on
November 9, 2000 by calling a meeting of employees for November 11, 2000 at the Union’s hall.
Prior to November 9, 2000, Mr. Schmidt had several conversations with an employee about joining
the Union but, until November 9, 2000 employees were fearful of losing their jobs and their

Christmas bonus if they became involved with the Union.

{4] Mr. Hahn deposed that he has been an employee of the Employer for three years. He
claims that he had never received a written warning nor been suspended for his performance during
his employment with the Employer. On November 9, 2000, Mr. Hahn agreed to attend a Union
meeting on November 11, 2000. Mr. Hahn deposed that, prior to November 9, 2000, employees had
discussed joining a trade union but they were too afraid to become involved in an organizing
campaign. Mr. Hahn was sick and did not attend work on Monday, November 13, 2000. He did
attend work on November 14, 2000. During his morning coffee break, Mr. Hahn discussed the
Union with one employee. At 4:50 p.m., Mr. Hahn was called to the office of Mr. Partyka, vice-
president, and was told that his employment was terminated without cause effective immediately.
Mr. Hahn was not provided with written reasons for the termination but was given four weeks'
severance pay. Mr. Partyka told Mr. Hahn that the company wasn’t happy with him and used an
example of an accident that Mr. Hahn had six months earlier with the forklift. In addition, Mr.
Partyka told Mr. Hahn that he didn't fit with the Employer and that he had missed too much work.
Mr. Hahn deposed that he seldom missed work due to illness and he had not received any prior
notice of any deficiencies in his work performance. Since the termination of Mr. Hahn’s

employment, the organizing campaign has stalled.
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[5] Mr. Schmidt’s second affidavit referred to conversations he had with two other
employees and asserted through hearsay evidence that Mr. Mervin Turnbull, operations manager,
interrogated two other employees about their activity in support of the Union on November 7, 2000.

Mr. Turnbull was responsible for recommending Robert Hahn’s termination.

[6] Mr. Milo deposed that Mr. Turnbull called him into his office on November 24,

2000 to interrogate him with respect to his activity on behalf of the Union.

71 On behalf of the Employer, George Partyka deposed that he fired Mr. Hahn after
receiving several complaints from the operations manager, Mervin Tumbuli, that Mr. Hahn was not
working out. Mr. Partyka indicated that Mr. Tumbull made such complaints shortly after Mr. Hahn
was hired three years ago. Mr. Partyka deposed that his approach to performance problems is to
attempt to find the employee’s niche in the company by moving him or her to another area to give
him or her the opportunity to achieve an acceptable level of productivity. Mr. Partyka deposed that
Mr. Hahn had been circulated through all departments and finally was placed under the direct
supervision of Mr. Turnbull. Mr. Partyka recalled that Mr. Hahn had operated a forklift in a
negligent fashion in the yard during the summer of 2000 and had damaged a transformer. Mr.
Partyka was out of town on November 7, 2000 and on his return to the office on November 8, 2000,
Mr. Turnbull reported that another unnamed employee had complained about Mr. Hahn’s lack of
effort. According to Mr. Partyka, Mr. Turnbull gave him “a rather adamant recommendation that
[Mr. Hahn’s] employment should be terminated.” As a result, Mr. Partyka instructed Mr. Turnbull to
have Mr. Hahn’s final pay cheque prepared and Mr. Partyka arranged to meet with Mr. Hahn on
November 14, 2000 to advise him of his termination. Mr. Partyka explained that rather than be
hurtfully honest with Mr. Hahn as to his shortcomings, he opted to be diplomatic when Mr. Hahn
asked him why he was being discharged. The letter of reference was given to Mr. Hahn at his

request on November 20, 2000 as a way of assisting Mr. Hahn to obtain other employment.

[8] Mr. Partyka denied that he discharged Mr. Hahn for any reason related to the Union
and asserted that he is familiar with union environments and is not hostile to working with unions as

he had done in the past at Federal Pioneer.
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[9] Mervin Turnbull deposed that he directly supervised Mr. Hahn from the beginning
of his employment to the spring of 2000 when another supervisor took over. Mr. Turnbull
complained that Mr. Hahn had been an underperforming employee and a problem since he
commenced employment. Rather than terminate Mr. Hahn’s employment, however, Mr. Turnbull
attested that he and Mr. Partyka preferred a more patient approach that allowed Mr., Hahn to
experience different jobs in order to find something that he could do with reasonable productivity.
Mr. Turnbull outlined his various complaints about the work habits of Mr. Hahn, including the
forkiift incident which occurred in the summer of 2000. Mr. Turnbull claims that he spoke to Mr.
Hahn about his poor job performance on several occasions and claimed that Mr. Hahn would have
been terminated earlier than November 14, 2000 if Mr. Turnbull had not been so busy with the

Employer’s move to its present location.

[10] In relation to the termination of Mr. Hahn, Mr. Turnbull deposed that he had another
complaint from an unnamed co-worker of Mr. Hahn and based on this complaint and Mr. Turnbull’s
assessment of Mr. Hahn’s productivity, he decided to recommend to Mr. Partyka that Mr. Hahn be
terminated from his employment. Mr. Turnbull advised Ms. Kelly Kozak and Mr. Bryan Parisloff,
shop employee supervisor, of his decision on November 7, 2000. On November 8, 2000, Mr.
Turnbull made the recommendation to Mr. Partyka that Mr. Hahn should be terminated effective

November 15, 2000.

[11} Mr. Caron Hopfner deposed in his affidavit that he had no knowledge of the Union’s

organizing campaign as set out in Mr. Hahn’s affidavit.

112} Kelly Kozak deposed that Mr. Turnbull told her on November 7, 2000 that Mr,
Hahn’s employment was being terminated effective November 15, 2000. Ms. Kozak was required to
prepare the banking instructions for automatic bank deposits of payroll on November 10, 2000. The
direction to the bank was attached to Ms. Kozak’s affidavit, Ms. Kozak deposed that she issued the
record of employment on November 10, 2000 and offered Mr. Hahn the option of purchasing
individual life insurance that was accepted by him. Ms. Kozak deposed that the change in life

insurance was effected November 10, 2000.
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[13] Bryan Parisloff deposed in his affidavit that he was initially a fellow employee of
Mr. Hahn and later a supervisor when Mr. Parisloff was promoted to the position of shop employee
supervisor. Mr. Parisloff’s affidavit indicates that he had a low opinion of Mr. Hahn’s work habits
and this was reinforced by complaints received from other employees. Mr. Parisloff deposed that he
recommended the termination of Mr. Hahn’s employment some 18 months earlier. Mr. Parisloff was

advised by Mervin Turnbull on November 7, 2000 that Mr. Hahn’s employment would be

terminated.

Relevant Statutory Provisions

[14] The Board considered ss. 11(1){(a),11(1)(e) and 5.3 of the Act.
Analysis
[15] The Board set out the tests to be applied on an interim application in United Food and

Commercial Workers, Local 1400 v. Tropical Inn et al., [1998] Sask. L.R.B.R. 218, LRB File Nos. 374-
97,375-97 & 376-97 at 228-229:

Under s. 5.3 of the Act, the Board is not directed to proceed in any particular fashion
to determine if an interim order should issue. However, the Board has tended to follow
the path developed in the courts for issuing interlocutory orders, such as interim
injunctions and stay of proceedings. As indicated, the Board is not required by the
wording of s. 5.3 of the Act to apply the principles set out by in the Potash Corporation
case, supra, or other pronouncements of the superior courts and is entitled to develop
its own principles for permitting or refusing interim relief taking into account the
purpose and scheme of the Act. In this regard, the Board shares the views expressed
by the Ontario Labour Relations Board in United Steelworkers of America v. Tate
Andale Canada Inc., [1993] OLRB Rep. October 1019, at 1027-1028:

In the first place, we might observe that the Board is not a court; and
there is no reason to expect that either its adjudicative or remedial
approach should mirror that of a court. Civil practice may sometimes
provide a useful analogy, but when the Act so clearly involves policy
considerations, so systematically modifies common-law premises, and
so clearly excludes judicial involvement, it would be curious for the
Board to make common-law criteria a governing principle of
interpretation. This is not to say that the Board's approach to dispute
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[16]

resolution will never resemble that of the courts; however, the criteria
applied, and the result reached, are more likely to be based upon the
scheme and purpose of the Act, the Board's own experience, and the
norms and needs of the industrial relations community.

The Ontario Labour Relations Board developed a two part test for determining
whether an interim order will be issued under former s. 92.1 of the Labour Relations
det.  The Ontario Board focused its inquiry on: (1) whether the main application
reflects an arguable case under the Labour Relations Act, and (2) what labour
relations harm will result if the interim order is not granted compared to the harm that
will result if it is granted: see United Food and Commercial Workers International
Union, Local [75/633 v. Loeb Highland, [1993] OLRB Rep. March 197.

In International Union of Bricklayers and Allied Craftsmen, Local #1 Sask. v. Regal

Flooring Ltd., [1996] Sask. L.R.B.R. 694, LRB File No. 175-96, the Board commented on its function

in assessing evidence at the time of an application for interim relief in the following terms at 701:

(17]

Counsel for both parties alluded in their arguments to the strengths and weaknesses of
the evidence put forward in the affidavits filed with the Board. In our view, much of
this discussion invited the Board to assess this evidence to a more searching degree
than is required at this stage. Though there was considerable disagreement between
the parties concerning the significance of many of the fuctual statements made in the
affidavits, there was no disagreement concerning the two facts which seem to us to be
of importance in this context. There is no question that there was trade union activity
taking place, in the form both of organizing activity and the monitoring of the C.C.T.A.,
and there is equally no question that the employment of Mr. Got was brought to an
end. The coincidence of these two things seems to us fo constitute a sufficient basis for
the claim made on behalf of the Union that they have raised an issue which lies within
our jurisdiction, and that the application is not a frivolous or vexatious one.

In the present case, counsel for the Employer argued that the evidence filed in the

affidavit material did not establish that, at the time Mr. Hahn was fired from his employment, the

Employer was aware of the Union’s organizing efforts. Nevertheless, there is the coincidence of timing

between the organizing drive and the termination of employment to raise a substantial issue under ss.

11(1)(a) and 11(1)(e) of the Act that is not frivolous or vexatious. The Employer may have a valid

defence to the application but at this stage of the proceedings the Board is not required to assess the

strength of each party's evidence or case. It is sufficient if the Union establishes that there is an

arguable case to be made under the Acf, which it has established in this instance.
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{18] The second aspect of the test requires the Board to assess what labour relations harm
will result if the interim order is not granted compared to the harm that will result if it is granted. On
many occasions, the Board has pointed out the chilling effect that the termination of an employee can
have on an organizing campaign: see Regal Flooring Ltd., supra and cases cited therein. Employees
view the coincidence of termination and union organizing as a message from the employer, whether
intended or not, that the exercise of the statutory right to join a union will not be tolerated. In the
general scheme of labour relations, the rights that employees are guaranteed under the Acr to freely

explore the options of joining a trade union are supreme and the Board is vigilant in protecting those

rights.

{19] On the other hand, the Employer has a legitimate desire, if its reasons for
termination are unrelated to the organizing efforts, not to be saddled with an employee who is not
performing up to par. On its own affidavit material, the Employer claims that Mr. Hahn has been an
underachieving employee for some three years. In this case, the harm of continuing an
unsatisfactory employee who has been allowed to continue in his poor performance for some
considerable period of time (if that case is made out in the final analysis) is not as significant in a
labour relations sense as the harm caused by the dampening of employee enthusiasm for the Union’s
organizing drive. If the Employer is correct in its assessment of Mr. Hahn, its desire to terminate his
employment is merely postponed for a short period of time. If the Union is correct in its assessment

of the facts, the ability of the employees to form a union may be permanently obstructed.

[20] The remedial interim order issued by the Board will address the reinstatement of Mr.
Hahn, along with the requirement to post the Order issued. The Board will also require the Employer
to provide the Union with the names, addresses and telephone numbers of all employees to permit it
to overcome the chilling effect caused by the coincidence of the termination and its organizing
campaign. For similar reasons, the Order will require the Employer to convene a meeting of its
employees on work time with pay to meet with representatives of the Union. No order will be made
in the nature of costs. Similarly, no order will be made for monetary loss as both of these matters
can be addressed in full at the final hearing of the applications. Mr. Hahn is in receipt of four weeks'
severance pay and has not suffered monetary loss at this point. The hearing of the applications will

be expedited by the Board.
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[21] We will therefore issue an interim Order on the following terms:

) That, within twenty-four (24) hours of the issuing of the Order, the
Employer shall reinstate Robert Hahn to his position as shop employee with
all of the rights and benefits he previously enjoyed as an employee pending
the hearing and final determination of these applications or until further

order of the Board;

2) That, within twenty-four (24) hours of the issuing of the Order, the
Employer shall post at least four (4} copies of the Order at its place of
business at 1155 Park Street, Regina, Saskatchewan in locations where the

Order may be read by as many employees as possible;

(3) That, within ninety-six {96) hours of the issuing of the Order, the Employer
shall convene a meeting or meetings of employees at such time so as to
include all employees at a meeting. The Employer shall pay employees their
regular wages for attending at a meeting. At the meeting(s), representatives
of the Union shall be allowed to address the assembled employees for a
period of up to sixty (60) minutes in the absence of management persons or
other representatives of the Employer. The meeting(s) shall be held between
the hours of 7:00 a.m. and 5:00 p.m. and shall be held at a time and place
that is acceptable to Mr. Gord Schmidt, union organizer. The Employer
shall provide written copy of the notice of the time and place of the
meeting(s) to each employee at least eight (8) hours in advance of the
meeting(s) and shall post notice of the meeting(s) adjacent to the copies of

the Order posted in accordance with paragraph 2 above;

) That, within forty-eight {48) hours of the issuing of the Order, the Employer
shall provide the Union with the names, addresses and telephone numbers of

the employees of the Employer; and

(5) That, the Order shall remain in effect until such time as the Board disposes

of these applications.
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FAY YONER AND BEV HUBICK, Applicants v. SASKATCHEWAN JOINT BOARD,
RETAIL, WHOLESALE AND DEPARTMENT STORE UNION and CANADIAN
LINEN AND UNIFORM SERVICES CO. , Respondents

LRB File No. 073-00; December &, 2000
Chairperson, Gwen Gray; Members: Mike Geravelis and Leo Lancaster

For the Applicants: Kenneth Love, Q.C.
For the Union: Larry Kowalchuk
For the Employer: Larry LeBlanc, Q.C.

Decertification — Interference — Employer’s pattern of bargaining including
delay, interference with scheduled strike vote and making offers subject to
outcome of rescission application designed to encourage rescission application —
Employees have not experienced collective bargaining in environment free from
employer interference — Board dismisses application for rescission.

The Trade Union Act, ss. 5(k) and 9.

REASONS FOR DECISION

Background

[1} Gwen Gray, Chairperson: Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union (the “Union”) was certified to represent all employees of Canadian Linen
and Uniform Services Co. (the “Employer”) on May 7, 1999. On March 13, 2000, Fay Yoner and

Bev Hubick applied to the Board for a rescission of the certification Order.

[2] The Union replied to the application on March 21, 2000 and indicated that the parties
had applied for conciliation in order to conclude a first collective agreement. The Union also asserted
that it had conducted a strike vote and had commenced strike action on February 16, 2000 which
continued as of the date of the application. The Union asked that the application for rescission be
dismissed because it was filed during a strike. The Union also sought the dismissal of the application

under s. 9 of The Trade Union Act, R.S.S. 1978, ¢. T-17 (the “4ct™).
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i3] The Employer filed a statement of employment listing 47 employees.

4] A hearing was held in Regina on June 22, 2000.

Facts

15] Ms. Yoner has worked as an accounts receivable clerk at the Employer’s place of

business for a number of years. Ms. Yoner testified that she had always felt that a union was not
needed in the work place and when she was asked by several employees to “do something about the
Union,” she undertook to collect cards for the rescission application. Ms. Yoner enlisted the help of
Ms. Hubick and they talked to employees both at Ms. Yoner’s house and in the lunch room. Ms.
Yoner denied that they received any assistance from management in conducting the rescission
campaign or that they received any time off work to conduct the campaign. Ms. Yoner and Ms.

Hubick took on the financial cost of the campaign, including hiring counsel.

[6] On cross-examination, Ms. Yoner acknowledged that she was not a member of the
Union and had not paid any dues to the Union since the certification date. Ms. Yoner did participate
in the strike vote that was conducted by the Union on January 24, 2000 before the application for
rescission was filed. Employees voted overwhelmingly in support of the strike. In response to the

strike vote, the Union implemented an overtime ban in the workplace.

17} During the campaign to sign cards for the rescission application, Ms. Yoner noticed
that there was one new plant employee whom she did not recognize. She used the intercom to call him
to the office on the pretext that he was to see the office manager, an out of scope employee. When the
employee attended at the office, Ms. Yoner asked him when he started to which the employee in
question answered that he was temporary. She theﬁ went on to discuss the rescission application to
which he was non-responsive. This conversation took place on work time and was done in the presence

of the out-of-scope assistant office manager.

[8] Ms. Yoner obtained the names, addresses and phone numbers of employees from

work by taking a copy of the employee list from the desk of a fellow employee.
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{9} Ms. Yoner admitted that she may have left the impression with some employees that,
if the Union remained in the workplace, the Emplover would close down its business. Ms. Yoner
claimed that she knows what has happened to other companies in Regina. Ms. Yoner explained that
higher wages could result in a corporate decision to close the Regina location. She did acknowledge

that the drivers have been in another union for 15 years without incident.

10} Ms. Yoner was cross-examined with respect to the loss of the collective agreement if
the Union was decertified. She testified that she was told that the Employer would comply with what
was contained in the collective agreement if the Union was decertified. She complained that the

Union prevented the issuance of an annual wage increase that was normally issued each year.

[11] With respect to the strike vote meeting, Ms. Yoner testified that she complained to
the office manager about the 3:30 p.m. start time for the meeting. Ms. Yoner was concerned that
office employees would be unable to attend the meeting at that time. The Employer gave all staff

permission to leave work early in order to attend the strike vote meeting.

[12] Ms. Hubick is a receptionist. She testified that she assisted Ms. Yoner in obtaining
support for the rescission application. Ms. Hubick indicated that she had belonged to the Union one
time before and she did not want to “go through it again.” She referred to her experience working at
Western Grocers for 20 years and her experience with the closure of the operation. Ms. Hubick

blamed the Union for causing the closure of Western Grocers.

[13] With respect to the recent round of negotiations, Ms. Hubick testified that when she
heard that the Employer’s offer of a $0.75 per hour increase to office staff was creating difficulties at
the bargaining table, she went to the regional manager to inform him that she would agree to the
lower $0.30 per hour increase if it would help get a negotiated settlement. Apparently, this strategy
was adopted by the Employer as Ms. Hubick confirmed that the slowdown of work was resolved by
the Employer offering equal raises to employees and by providing bargaining dates to conclude

collective bargaining.
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[14] Judith Konvitsko, a production worker, testified for the Union. Ms. Konvitsko was
involved in organizing the Union in the workplace. In the course of the organizing drive she had
occasion to seek Ms. Yoner’s support and was told that she did not want to have anything to do with

the Union.

[15] Kelly Miner, union representative, also testified. Ms. Miner is responsible for the
negotiation of the first collective agreement between the Employer and the Union. Gord Schmidt
was responsible for organizing the workplace. Ms. Miner testified that after the Union was certified,
it held a general meeting open to all employees of the Employer to encourage employees who had
not signed as members to join the Union. Ms. Miner testified that at this meeting she explained the
union security provisions to the office employees and advised them that if they did not join the
Union, they were still entitled to vote on strike votes. Subsequently, a membership meeting was held

to elect a negotiating committee and to develop contract proposals.

[16] Ms. Miner described the slow progress of negotiations between the parties. The
Union wrote the Employer for bargaining dates in June, 1999 seeking dates in July, 1999 and
August, 1999. The Employer responded by proposing dates in September, 1999. The Employer then
proposed a one hour meeting on October 22, 1999, which the Union accepted. The Union requested
more bargaining dates but the Employer would not commit to more dates prior to the first face-to-
face meeting. The negotiator for the Employer was Gary Johanson. The Union also requested
information from the Employer on start dates, wage rates, addresses, telephone numbers, employer

policies and rules and after some discussion, the Employer provided the information to the Union.

1171 At the bargaining table, the Employer presented its proposals that were based on its
agreement between it and Service Employees International Union (SEIU) in relation to the drivers.
The Union presented its proposals based on ifs agreements with the same employer in British
Columbia and Saskatoon. The meeting adjourned at 4:00 pm and although the Union requested
further dates to meet, no dates were forthcoming from the Employer. Ms. Miner indicated that the
Union was pleased fo see in the Employer’s initial proposals an increase in the start rates for

employees.
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[18] The next bargaining meeting was held on November 18 and 19, 1999, According fo
Ms. Miner, during this bargaining session, the Employer presented the Union with a complete offer
of settlement. Ms. Miner complained that the document backtracked on the Employer’s earlier wage
proposal. When the Union complained about this bargaining strategy, the parties agreed to go back
to discussing non-monetary items and they were able to reach agreement on a significant number of

items. The progress in bargaining was very encouraging to the Union.

[19] The next meeting was held on January 18, 2000. At this meeting, the Company
presented a final offer dealing with all outstanding issues. The Union responded to the Employer’s
offer but the Employer indicated that it was not interested in the Union’s response and there was no
hope in reaching a collective agreement. The bargaining session was terminated without any
commitment to resume collective bargaining on subsequent dates. Ms. Miner testified that the
Union’s bargaining committee was shocked by the Employer’s stance and about face after the last

successful round of bargaining.

[20] During this time, the Employer implemented its wage proposal in the plant for newly
hired employees. Ms. Miner testified that she told the Employer that the Union would file an unfair
labour practice in relation to the implementation of the Employer’s proposed wage increases and an

unfair labour practice application was filed with the Board.

[21] Ms. Miner attempted to get new bargaining dates from Mr. Johanson but he
indicated that the Employer was unwilling to meet if the Union was proposing something more than
minor changes to their proposal. At the time, the Employer’s proposed wage offer included an

increase of $0.75 per hour for office employees and $0.30 per hour for production employees.

[22] Ms. Miner testified that the Union had no choice but to call a strike vote. A notice
was posted in the plant setting out the date, time and place of the meeting and the purpose of the
meeting. The notice indicated that all employees covered by the Union’s certification Order were
entitled to attend at the meeting. The meeting time was set for 3:30 pm as the majority of
production employees go off shift at that time. Ms. Miner testified that she received a telephone call
from Mr. Smith, plant manager, indicating that some employees had concerns about the start time of

the meeting. Ms. Miner told Mr. Smith that the meeting would remain open for voting and
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discussion until 6:00 pm thereby enabling all employees to attend. Ms. Miner faxed a letter to the
office employees on January 21, 2000 explaining that the meeting would remain open until 6:00 pm.
The extended time would permit office employees to attend the meeting at the Union hall after work

hours in order to vote on the strike issue.

{23] Despite the Union’s reassurance that the meeting would remain open for all
employees to attend, Mr. Smith rescheduled all staff to permit them to leave work at 3:00 pm in

order to attend the meeting at the Union hall.

[24] The strike meeting was well attended and the majority voted in favour of strike
action. Ms. Miner identified the difference in wage increases offered to the office staff as one of the
issues that concerned the membership of the Union. The difference in wage offers was viewed as an

Employer reward or incentive for office staff who were known not to support the Union.

[25] On the day of the strike vote, Ms. Miner received a telephone call from the acting
production manager asking for the results of the strike vote. Ms. Miner told him that the Union had

received a strong mandate and would be serving strike notice in due course.

[26] Despite receiving a strike mandate, the Union was unsuccessful in achieving
agreement on bargaining dates with the Emplover. Ms. Miner testified that Mr. Johanson continued
to insist that the parties were at an impossible impasse. During this time, Ms. Miner took steps to
meet directly with Mr. Dick, the Employer’s regional manager to obtain bargaining dates. These
efforts were unsuccessful. At the same time, the membership was concerned with ads placed by the
Employer for full-time and part-time production workers. The Union was concerned that the
Employer was lining up replacement workers to be used by the Employer after commencing a lock-
out. In response, the Union served strike notice on the Employer on February 14, 2000 to be

effective February 16, 2000. The Employer responded by serving lock-out notice.

[27] Ms. Miner testified that, at that time, there was no indication that employees would
organize a decertification attempt, although she noted that the Employer had positioned itself well

for a decertification application. The decertification application was then filed on March 13, 2000.
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(28] The Union commenced its strike activity in the form of a work slowdown prior to
Easter. The Union pressed two demands in order to remove its overtime ban and work slowdown:
(1) bargaining dates; and (2) fairness in the wage increases offered to all employees. As a result of
the slowdown, production was reduced to around ten to 15 percent. Mr. Dick flew in from
Vancouver before the Easter long weekend. He asked the shop steward what was needed to end the
dispute. The shop steward told Mr. Dick that the Union’s two demands, set out above, had to be met.
The conversation was reported to Ms. Miner who contacted Mr. Dick to arrange a meeting with him
on the same day. During the same day, Ms. Miner received phone calls from employees indicating
that they had not received their paycheques. Ms. Miner phoned the plant and spoke with Mr. Dick
about the matter and was told that he planned to hand the cheques cut to the employees in person.

Ms. Miner suggested to Mr. Dick that it was not a good idea. The cheques were then released to

employees.

[29] Later in the afternoon of the day in question, Ms. Miner met with Mr. Smith and Mr.
Dick to discuss the Union’s bargaining demands. Mr. Johanson was not present. Ms. Miner
indicated that the Union agreed to cease its strike activity within 24 hours if the Employer would
agree to two days in May, 2000 for the resumption of collective bargaining and if they would offer
an equal pay raise between the office and production employees. Agreement was reached on these

matters and on the following Monday production was restored to its normal level.

[30] Despite the agreement reached between the Employer and the Union, when Ms.
Miner sought dates in May, 2000 Mr. Johanson advised Ms. Miner that he had no dates for
bargaining available in May, 2000 and hoped that a June, 2000 date would suffice. He made no
proposal on wages to meet the second demand set out by the Union as a condition of ending the work
slowdown. Ms. Miner contacted Mr. Dick in Vancouver to express her disappointment in Mr.
Johanson’s response. According to Ms. Miner, Mr. Dick was shocked and assured her that he had
spoken to Mr. Johanson about dates in May, 2000 and understood that dates were available. He
indicated that he would try to get the matter fixed. Finally, the Employer agreed to meet on the

weekend of May 25, 2000. As a result, the Union ceased its work slowdown although it retained its

overtime ban.
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[31] On April 19, 2000, the Union received a letter from the Labour Relations Board
registrar advising it that the Employer was seeking earlier dates than June 22, 2000 for the hearing of
the rescission application. The Union was surprised by the Employer’s apparent availability for the
rescission application given its overall lack of availability for collective bargaining. The Union was
understandably suspicious of the Employer’s motives in seeking an early date for the rescission

application while stalling on bargaining dates.

[32] The parties met with a conciliator on May 25, 2000 and the Employer proposed a
wage package that removed the differential in wage increases between the office and production
employees. In its amended offers made during this bargaining session, the Employer added the
caveat that it was proceeding in negotiations with the Union on a “without prejudice basis including
without prejudice to the rights of the parties to the rescission application and determination of the
rescission application in proceedings before the Labour Relations Board.” Ms. Miner pointed out to

the Employer that it was interfering with the rescission application by its tactics.

{33] When a memorandum of agreement was presented to the Union on May 25, 2000,
similar wording appeared indicating that “the Company has advised the Union it is proceeding in
negotiations on a without prejudice basis respecting to the rights of the parties to the rescission
application and determination of the rescission application in proceedings before the Labour
Relations Board.” Ms. Miner testified that she accused the Employer of making her job too easy by

providing her with clear evidence of employer interference in the rescission application,

[34] Prior to the May 25, 2000 bargaining session, the Employer restored its original
bargaining position on the starting wage rate and its implementation. In a letter from counsel for the
Employer, the Employer acknowledged that the proposed start rate of $8.25 per hour that came into
effect on or about November 20, 1999 was implemented without sufficient negotiation. The
Employer agreed to reinstate the former start rate of $9.11 per hour retroactive to November 20,
1999. This agreement resolved the unfair labour practice application filed by the Union in response
to the Employer’s unilateral implementation of its proposed wage rates. Counsel for the Employer
attributed the Employer’s conduct to the difference between Saskatchewan law and Alberta law — it

being understood that Mr. Johanson acts as a labour relations consultant primarily in Alberta.
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{35} Ms. Miner testified that when the parties met to negotiate on May 25, 2000, it was
clear to her that Mr. Johanson had no intention of bargaining over the long weekend, nor on June 2
and 3, 2000, which dates he had proposed earlier. At the table, the Employer took the position that it
had made its best offer. The offer remained subject to the condition that it was made without

prejudice to the rescission application.

[36] The parties met again with the conciliator on June 6, 2000 without Mr. Johanson in
attendance. The Employer removed the condition related to the rescission application and the parties
achieved a negotiated resolution of the first collective agreement. Union members voted on the
package with 30 out of 33 members voting in favour of the package. The final agreement was signed

off on June 21, 2000, the day before the hearing bf this application.

[37] Various issues were raised with regard to the statement of employment. For the

reasons which follow the Board declines to rule on the content of the statement of employment.

Relevant statutory provisions

[38] The Board is required to consider and apply s. 5(k) and s. 9 of the Act, which provide
as follows:
5 The board may make orders:
(k) rescinding or amending an order or decision of the board

made under clause (@), (b) or (c) where:

(i) there is a collective bargaining agreement in
existence and an application is made fo the
board to rescind or amend the order or
decision during a period of not less than 30
days or more than 60 days before the
anniversary of the effective date of the
agreement, or

(ii) there is no agreement and an application is
made to the board to rescind or amend the
order or decision during a period of not less
than 30 days or more than 60 days before the
anniversary date of the order to be rescinded
or amended;
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notwithstanding a motion, application, appeal or other proceeding in
respect of or arising out of the order or decision is pending in any
court,

9 The board may reject or dismiss any application made to it by an employee or
employees where it is satisfied that the application is made in whole or in part on the
advice of, or as a result of influence of or interference or intimidation by, the employer
or employer’s agent.

Arguments

{39] Mr. Love, counsel for Ms. Yoner and Ms. Hubick, argued that there is no evidence
of employer interference in this case that should lead the Board to dismiss the application under s. 9
of the Act. Counsel argued that Ms. Yoner was straightforward in her testimony and was honest in
admitting her indiscretions, such as obtaining the employee list from the desk of a co-worker. Other

than her minor indiscretions, there was no evidence that would taint the support for the application.

[40] Counsel disputed the picture painted by the Union of a recalcitrant employer who set
up delays in bargaining in order to encourage the rescission application. According to the Union, the
October, 1999 and November, 1999 meetings were good meetings, which resulted in the settlement
of all but 15 key issues. In January, 2000, the Union decided to call a strike vote for no apparent
reason and they scheduled it at a time that was inconvenient for office staff. Counsel also pointed
out that the Union did not resort to the provisions contained in the Acf permitting it to seek assistance
from the Board in concluding its first collective agreement. Mr. Love pointed out that the wage rates
proposed by the Employer were the same rates that the Union had agreed to in Saskatoon and they

contained the differential complained of for clerical employees.

41} Mr. Love urged the Board to allow employees to vote on the application for
rescission.
[42] Mr. LeBlanc, counsel for the Employer, argued that there was no evidence that it

attempted to influence or intimidate employees with respect to the application for rescission.
Counsel argued that the vote for ratification of the contract took place among a different constituency
of the employees, that is, only union members were allowed to vote on ratification while all

employees are eligible to vote on the rescission application. Mr. LeBlanc pointed out that the
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alleged inequality in salary offers between clerical and plant employees came from the contract
already negotiated between the Union and the Employer in Saskatoon. The Union in this situation

effected a slowdown of work until the offer was removed.

[43] Mr. Kowalchuk, counsel for the Union, argued that Ms. Yoner and Ms. Hubick have
established employer interference through their testimony that they were afraid if the Union stayed in
the workplace the Employer would close down its operation. On such an admission, counsel argued
that the Board should dismiss the rescission application under s. 9 of the 4cr because Ms. Yoner and
Ms. Hubick are unable to freely vote on the matter without the choice being coloured by the belief
that the Employer will close down if the Union remains. Ms. Yoner and Ms. Hubick spread this fear
to other members of the workforce and tainted their ability to form an opinion on the decision to

have or not have the Union in the workplace.

[44] Counsel also argued that the pattern of bargaining engaged in by the Employer
provided proof of employer influence or interference. Mr. Kowalchuk noted that in January, 2000
the Employer refused to discuss outstanding issues with the Union and refused to agree to further
bargaining dates. In June, 2000, those matters were easily resolved with the Employer. The change

in attitude on the part of the Employer is attributed to the timing of the bargaining in relation to the

open period for bargaining.

[45] The Union relied on Quigley v. Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union and Custom Built AG Industries Ltd., [2000] Sask. LR.B.R. 128, LRB File
No. 220-99; Glas v. Saskatchewan Joint Board, Retail, Wholesale and Department Store Union,
Local 568 and Loraas Disposal Services Ltd., [1999] Sask. L.RB.R. 456, LRB File No. 031-99 to
034-99; Saranchuk v. United Steelworkers of America and Capital Pontiac Buick Cadillac GMC
Lrd., [1998] Sask. L.R.B.R. 756, LRB File No. 152-98; Saranchuk v. United Steelworkers of America
and Capital Pontiac Buick Cadillac GMC Ltd., [1998] Sask. LR.B.R. 286, LRB File No. 250-97;
Schaeffer and Lang v. Saskatchewan Joint Board, Retail, Wholesale and Department Store Union
and Loraas Disposal Services Ltd.,[1998] Sask. L.R.B.R. 573, LRB File No. 019-98 and Choponis v.
United Food and Commercial Workers of America, Local 1400 and Madison Development Group
Inc., [1996] Sask. L.R.B.R. 511, LRB File No. 226-95.
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Analysis

{46} The Board concludes on the facts presented that the Employer engaged in a pattern of
bargaining with the Union that was designed to encourage this rescission application. This pattern can

be discerned from the following events:

(H the delay of commencement of bargaining from May 7, 1999, the day the

Union was certified, to October 22, 1999;

@ the suggestion that the first bargaining meeting be scheduled for one hour;

(3 the lack of availability of the Employer’s negotiator from November 19, 1999
until January 18 and 19, 2000 when good progress had been made during

negotiations on November 18 and 19, 1999;

4 the conduct of the Employer at the bargaining table in January, 2000 where it
refused to discuss the Union’s proposal and refused to set further dates for

bargaining;

(5) the conduct of the Employer in interfering with the scheduled strike vote;

6) the conduct of the Employer in refusing to meet until May 25, 2000 and the
conduct of the negotiator for the Employer by suggesting dates in June, 2000
when he was aware that the Employer had already agreed to meet with the

Union in May, 2000;

7 the conduct of the Employer in making its last two offers subject to this

application for rescission;

(& the relative ease of reaching a settlement in June, 2000;

(9 the conduct of the Employer in implementing its proposal on start rates.
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1471 In our view, the Employer, through its negotiator’s tactic of delay, aimed its bargaining
strategy at a rescission application. The Employer sought to frustrate the Union’s attempts to reach a

first collective agreement before a rescission application could be brought.

48] In arriving at this conclusion, we take into account the fact that this Employer has
reached collective agreements with SEIU, which represents the drivers at its Regina workplace, and
with the Union at the Employer’s Saskatoon location. The Regina certification presented a relatively
easy collective agreement setting — not one that is typical for a newly certified employer with no
experience in collective bérgaining. Normally, in an environment similar to the present one, the parties
would conclude a first collective agreement in a relatively short period of time as the Union and the
Employer have an existing collective bargaining relationship in a similar workplace that is
geographically close to the Regina location. The situation did not present a typical first agreement
setting where bargaining may take some considerable period of time due to the lack of familiarity of the
Employer with the process of collective bargaining and the need to engage in extensive bargaining on a

large number of issues in the first agreement.

[49] We can only conclude from the evidence that the Employer did not approve of the
employees’ decision to seek representation through the Union. The Employer’s conduct speaks louder

than words n discouraging support for the Union and in encouraging the rescission application.

{50} In similar circumstances, the Board has found such conduct to constitute influence,
interference or intimidation by the employer in relation to the making of the application and has
dismissed the application for rescission under s. 9 of the Act. In Dreher v. WaterGroup Canada Ltd.
and Aquafine and Saskatchewan Joint Board, Retail, Wholesale and Department Store Union, [1993]
3™ Quarter Sask. Labour Rep. 131, LRB File No. 033-93, the Board expressed its disapproval of this

obstructionist bargaining style in the following terms, at 142-143:

The difficult task for the Board is to put both sides of this case together and then
determine whether a vote on the representation issue, in the conditions and atmosphere
in which these employees work, would be an exercise of employee prerogative as is
their right by s. 3 of the Act, or whether it would be using the prestige of the secret
ballot and democratic process to whitewash the very process of influence and coercion
that the Act is supposed to protect employees from.
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As always in these cases, we begin with the purpose of the Act which is found ins. 3. It
states that employees have the right to determine for themselves whether or not they
will bargain collectively and, if so, through which union. Various sections of the Act
prohibit the employer from interfering with this right and s. 9 makes it clear that the
Board has a duty to reject any application by employees to renounce their right to
bargain collectively that in reality reflects the will of the employer (see: Confederation
Flag Inn (1989) Limited, 1990, Summer Sask. Labour Report, p. 61).

The rational for vesting this discretion in the Board was the recognition by the
legislature that the employee’s right to bargain collectively would be without substance
if an employer was allowed to make work life so miserable for employees who chose to

bargain collectively that they file for decertification at the first opportunity. It would
say to employers that if they are prepared to be ruthless and miserable enough,

although they may not be able to stop certification, they can probably force a

decertification application to be filed within 10 months. All they have to do is shut the
door in the face of the union, make sure no progress is made towards a first agreement,

retaliate against identifiable union supporiers, tamper with wages and other terms and
conditions of employment, bypass the union by dealing directly with the employees and
above all, make it clear that things will never get back to normal until the employees
"fix it." Never waiver, and if the pressure is great enough, the employees will get rid of
the union all on their own. That is not the scheme of the Act.

When faced with an employer of this variety, a union may well find itself in difficulty
whether it resists the employer's conduct or whether it does not. If it resists and files
unfair labour practices it risks being labelled as confrontational, litigious and even
petty and vindictive, This risk exists whether the Union wins or loses the unfair labour
practices. If the union does nothing in order to avoid being perceived as litigious or
militant, it appears in-effectual against the employer and this further undermines
employee support and confidence in the union and their willingness to align themselves
with the union when sides must finally be chosen.

This is not the way the legislature intended collective bargaining to work and a choice
between collectively bargaining that doesn't work because of the employers non-co-
operation or no collective bargaining at all is not the choice that the legisluture
intended employees to have to make when a decertification application is filed. When
the Board is satisfied that this is the choice that the employer has managed to place
before the employees, the Board will disregard any expression by the employees of a
desire to give up their right to bargain collectively. For the Board to do otherwise and
fall into Iine by directing a vote would amount to complicity in the employer’s
subversion of the law.
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{51] In our view, it is inconsistent with the purpose of the A4cf to grant a rescission
application where employees have not experienced collective bargaining in an environment free from
employer influence or interference. The Employer would be rewarded fof engaging in a style of
bargaining that is inconsistent with its obligations under the 4cf and that was designed to achieve the

reversal of the employees’ decision to join the Union.

[52] For these reasons, the Board dismisses the application under s. 9 of the Act.
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COMMUNICATIONS, ENERGY AND PAPERWORKERS’ UNION OF CANADA,
Applicant v. HOLLINGER CANADIAN NEWSPAPERS, LP o/a THE SASKATOON
STAR-PHOENIX NEWSPAPER, Respondent

LRB File No. 276-99; December 13, 2000
Vice Chairperson, James Seibel; Members: Bruce McDonald and Brenda Cuthbert

For the Union: Neil McLeod, Q.C.
For the Employer: Larry Seiferling, Q.C. and Clint Weiland

Bargaining unit — Appropriate bargaining unit — Board policy — Board reviews
policy relating to under-inclusive units and factors to be considered including
viability, industrial stability, community of interest, lateral mobility, historical
pattern of bargaining and a recent unsuccessful attempt to organize more
inclusive unit — Board certifies under-inclusive unit.

The Trade Union Act, ss. 3, 5(a), 5(b) and 5(c).

REASONS FOR DECISION

Background

11 James Seibel, Vice-Chairperson: Communications, Energy and Paperworkers’
Union of Canada (the “Union”) applied to be designated as the bargaining agent for the employees of
Hollinger Canadian Newspapers, LP operating as the Saskatoon Star-Phoenix Newspaper (the
“Employer” or the “Star Phoenix”) in the inserting/distribution department except the department
supervisor. The employer publishes both the daily Srar-Phoenix and the weekly Sunday Sunm;
employees in the proposed unit work in relation to both publications. The parties agreed there were
77 employees in the proposed unit at the date of application and that if the application was granted
the position of department manager should also be excluded. In its reply filed with the Board, the
Employer asserted that the proposed unit was not appropriate for the purposes of collective
bargaining, The basis for the Employer’s assertion was that the inserting/distribution department is
only one of nine inter-dependent departments at the newspaper with only a fraction of the
Employver’s total employee complement—the Employer asserted that an all-employee bargaining
unit was the only appropriate unit. This was the only issue joined by the parties at the hearing before

the Board.
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Evidence

[2} Gail Kukurudza testified in behalf of the Employer. She has been employed at the
Star-Phoenix for 20 years, the last 12 as human resources manager. The Employer publishes a daily
and a weekly newspaper from one location in Saskatoon. It employs approximately 334 employees
including approximately 34 in management. Ms. Kukurudza said there were nine departments at the
Star-Phoenix each headed by a manager reporting directly to the publisher, Lyle Sinkewicz. The
departments, with the approximate number of employees in each following in parentheses, include:
production (101); pre-press production (13); advertising (92); editorial (42); circulation (20);
accounting (12); human resources (1); promotions(2); and, electronic media (1). The production
department is further divided into press (18), distribution (77) and maintenance {6) departments, and
the pre-press production department into pre-press and systems departments. Ms. Kukurudza
described each department generally, including the following: editorial provides news reporting and
editorial services; advertising is responsible for sales of advertising in the paper itself and in
insertions to the paper; circulation manages carrier delivery and single-copy dealers; electronic
media includes the internet; pre-press production is responsible for the computer systems and putting
the paper into the form in which it will go to the press; the production department is responsible for
printing the paper (press), inserting, collating, and loading for distribution (distribution), and

building and equipment maintenance (maintenance).

[3] Ms. Kukurudza said the paper is published through what she called “a team
approach.” All employees are covered by the same benefit plans and personnel policies. She said
there is a relationship between the distribution and press sections of the production department and
the advertising and circulation departments that requires daily communication between them. She
said there are weekly meetings between those departments to discuss such matters as paper size and
whether advance press runs will be required. According to Ms. Kukurudza, the size of the paper and
the length and volume of the press run directly affects the daily staffing requirements for the
distribution department. In cross-examination, she admitted that only two of the most senior
employees in the distribution department — the insert coordinators — would attend meetings with
other departments. The job functions of the departments do not overlap; for example the only

regular interaction between the press room and the distribution department would concern the proper

setting of folding machinery.
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[4] Ms. Kukurudza described the general duties of the distribution department as being
to receive the papers from the adjacent press room by conveyor, insert additions to the paper
manually or using inserting equipment, collate and bundle the papers appropriately for particular
delivery routes according to load sheets provided by the circulation department, and deliver the
bundles on pallets to the loading dock where distribution employees assist truck drivers to load their
trucks. The truck drivers are not employees of the Employer. She described the work of the

distribution employees as essentially unskilled.

{5] According to Ms. Kukurudza, approximately eight or ten of the 77 employees in the
distribution department are full-time and the balance are part-time or casual. There are two shifts: 8
am. to 5 p.m. and 11:30 p.m. to 7:30 a.m. Full-time employees work 36 hours per week and for the

3y

most part are salaried. Part-time employees, may be either “regular” or “variable.” Regular part-
time employees work a minimum of 28 hours per week, are usually fairly long-term and generally
perform the more complex tasks in the department; the hourly wage range for regular part-time is
approximately $9.50 to $10.00. Variable part-time employees usually work at least 28 hours per
week but their number of work hours per week is not guaranteed; their hourly wage range is
approximately $6.30 to $8.00. There are approximately 25 casual employees who work any number

of hours and are called in as needed; their hourly wage range is from $6.15 to $7.50. There is a

$0.50 per hour premium for the evening shift.

{6] Ms. Kukurudza said that employees have moved from distribution to other areas
such as circulation and the press room, but she acknowledged that, if not rare, it was not common,
mainly because circulation requires certain clerical and computer skills and press operation requires
highly specialized and technical training to obtain journeyman status. By way of wage comparison,
all 18 employees in the press department are full-time salaried employees starting at an entry level of

$8.33 per hour to the lowest rate for a journeyman press operator of $27.00 per hour.

7 According to Ms. Kukurudza, casual employees in the distribution department are
aware of when they will work about one week in advance and generally know how many hours they

will be working.
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18] In cross-examination, Ms. Kukurudza agreed that the distribution department, like

other departments at the newspaper, is budgeted separately.

9] Tony Swann testified on behalf of the Union. He has been employed in the
distribution department as a loader for approximately three years. Mr. Swann started as a variable
part-time loader on the day shift and now works as a regular part-time loader on the night shift. He
described the general work processes and job functions in the distribution department: the papers
come off the conveyors from the press room as loose papers into a stacking machine (materials to be
inserted come from elsewhere); the papers then pass on ancther conveyor to inserting machinery or
are set off to one side for later loading into the inserter, depending on how fast the run is progressing;
machine operators set up and clean the machinery and trouble-shoot problems; inserter persons load
and operate the machines which place inserts of other printed materials into the papers; from the
inserters, another set of conveyors takes the papers to the loading dock, where bundle-topper
personnel wrap and mark bundles of papers with the distribution information received from
circulation, and place the bundles on pallets; the loaders are responsible for ensuring that the proper

bundles are loaded on the proper trucks.

[16] Mr. Swann stated that as a variable employee he had no guaranteed number of hours
of work per week, and his hours and start time could vary each day, although he acknowledged that
he generally wofked more than 30 hours a week and started around 9 p.m. He said the work
schedules for the department are prepared on Saturday for the week following, but contain only the
shift start times and not the end times; he said that as a variable employee one aiways knows one will
work for a minimum of 3 hours if scheduled to work, but beyond that would not know how long one
would work on a shift. He explained that the number and amount of insert materials was a major
factor in determining the length of a shift. On the night shift, which he has worked for more than a
year, Mr. Swann is now a regular part-time employee, which, he said, provides him essentially full-
time hours; with the shift premium he earns $9.50 per hour. As a part-time employee, Mr. Swann
said he finds out his start time for his next shift at the end of the shift he is working or, if he has not
worked that day, he must call a department telephone number to find out his start time for the
following day. For example, he said that on the night shift he might start as early as 9 p.m. or as late
as 12:30 a.m., and would work shorter or longer — between 4 and 8 hours — depending on the
workload; he does not know ahead of time how long he will be working. He intimated that this

uncertainty can make for difficulties in one’s personal life.
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{11} Mr. Swann said there is very little interaction between the distribution employees
and the employees in the adjacent press department. He said the press department has its own lunch
room whereas the distribution employees use the general cafeteria. Mr. Swann was aware of only

one employee in the distribution department who has transferred to the press department.

{12} Gord Hunter, national representative of the Union located in Regina, also testified.
He has 20 years’ service as a union executive including many years as national president of the
National Association of Broadcast Employees and Technicians (NABET) before it merged with the
Union in 1994 along with the Southern Ontario Newspaper Guild and a large number of printing
industry members of the Communications Workers of America. After the merger, Mr. Hunter served

a term as the Union’s national vice-president for media workers.

{13] Mr. Hunter roughly estimated there were 150 extant collective bargaining
agreements in the newspaper industry in Canada. In his evidence, Mr. Hunter referred to 4 such
agreements that covered employees involved in insertion/distribution functions — Mr. Hunter pointed
out that in some newspaper organizations and collective agreements the distribution department is
referred to as the “mailroom” and the employees therein as “mailers.” The agreement regarding the
Huamilton Spectator was composed of two parts, one for a unit of employees in the editorial
department and another for the part-time employees in the mail room department. The latter part
describes work functions similar to those performed in the inserting/distribution department at the
Star-Phoenix. The agreement for the Victoria Times-Colonist is for a unit of mail room employees;
two other unions represent units of employees in the editorial and composing departments. Mr.
Hunter described it as a very traditional craft unit type of agreement that even has a hiring hall
system for mailroom employees. The contract regarding the Prince George Citizen is for a unit of
employees in six departments, including the “mailers and inserters department,” and includes certain
sections applicable only to each of the departments. The agreement regarding the Vancouver Sun
and Province resulted after the consolidation of seven bargaining units represented by different
bargaining agents into a single unit (See, Pacific Press, a Division of Southam Inc. and Graphic
Communications International Union, Local 25-C, et al. (1997), 32 C.LRB.R. (2d) 256). He
admitted that some of the units covered by the collective agreements referred to above could have

been “tag-end” units.
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{14] Mr. Hunter also referred to the fact that the present Union represents the employees
in the editorial department of the Calgary Herald newspaper, whereas the employees in the
pressroom and distribution departments are represented by the Graphic Communications
International Union. He opined that, historically, the newspaper industry has been organized along
craft lines, each craft protecting its jurisdiction, hence it is not uncommon to find single-department
or craft unit certifications. However, he said that there has been a very gradual move for the unions
that organize in the industry to consolidate and broaden the scope of their representation,
necessitated as much by financial pressures as anything else; but the progression has been slow and
halting, and there remains resistance among some groups of employees with certain skills to
associate with other groups of employees for labour relations purposes. For example, he said that
press operators and editorial employees often feel they have a very different community of interest
from other employees. He testified that consolidation of bargaining agents in the media sector is a
reflection of the move away from the craft mentality resulting from technological changes in the
industry and a tendency to consolidate job functions at smaller papers. He said this trend is qualified
by the fact that some unions still tend to favour representation of certain skill groups at newspapers.

He admitted in cross-examination that the present Union does not have such a bias.

Arguments

[15] Mr. Seiferling, Q.C., counsel for the Employer, filed a brief and book of authorities
which we have reviewed. In both his oral and written arguments, counsel detailed the general Board
policies applicable to determining whether a proposed unit is appropriate for the purposes of
collective bargaining. Very briefly, counsel argued that the Board’s jurisprudence reflects the
following general principles: the favouring of larger, more inclusive bargaining units over smaller,
less inclusive units; the avoidance of undue fragmentation of the workforce; the choice of viable and
rational units over units defined by the extent of the union’s organizing. Counsel also reviewed the
Board’s jurisprudence with respect to the policy objectives of the Board and the factors considered in
achieving those objectives in the definition of bargaining units. In support of his argument, counsel
cited many decisions of the Board, including: Health Sciences Association of Saskatchewan v. St.
Paul’s Hospital, Saskatoon, [1994] 1¥ Quarter Sask. Labour Rep. 269, LRB File No. 292-91; Hotel
Employees & Restaurant Employees Union, Local 767 v. Regina Exhibition Association Ltd., [1986]
October Sask. Labour Rep. 43, LRB File No. 015-86; International Alliance of Theatrical Stage

Employees and Moving Pictures Machine Operators of the United States and Canada v.
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Saskatchewan Centre of the Arts, {1992] Sask. Labour Rep. 127, LRB File No. 126-92;
Saskatchewan Joint Board, Retail Wholesale and Department Store Union v. Regina Exhibition
Association Ltd., [1992] 4™ Quarter Sask. Labour Rep. 75, LRB File No. 182-92; Retail, Wholesale
and Department Store Union, Local 496 v. Prince Albert Co-operative Association Ltd., [1982] May
Sask. Labour Rep. 55, LRB File No. 535-81; Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union v. O.K. Economy Stores Limited, A Division of Westfair Foods Ltd., [1990]
Fall Sask. Labour Rep. 64, LRB File No. 264-89; Health Sciences Association of Saskatchewan v.
The Board of Governors of the South Saskatchewan Hospital Centre (Plains Health Centre, Regina),
[1985] May Sask. Labour Rep. 38, LRB File Nos. 413-84 & 414-84; Hotel Employees and
Restaurant Employees, Local 767 v. Courtyard Inns Lid., [1988] Winter Sask. Labour Rep. 51, LRB
File No.116-88; United Food and Commercial Workers, Local 1400 v. Argus Guard and Patrol Ltd.,
[1998] Sask. L.R.B.R. 113, LRB File No. 292-97; Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union v. Saskatchewan Centre of the Arts, [1995] 4" Quarter Sask. Labour Rep.
52, LRB File No. 175-95 ; Canadian Union of Public Employees, Local 1902-08 v. Young Women'’s
Christian Association, [1992] 4™ Quarter Sask. Labour Rep. 71, LRB File No.123-92.

[16] Mr. Seiferling asserted that one must examine the way in which an employer
operates to determine whether a proposed unit is appropriate for the purposes of collective
bargaining, and that in the present case the evidence dictated that a bargaining unit of all employees
is the only appropriate unit at the Star-Phoenix. Counsel argued that the paper is produced by a
production line concept; that the distribution department is part of the larger production section along
with the pressroom and maintenance; that the distribution department employees are dependant upon
other departments for their work; that there is evidence of the mobility of the employees in the
distribution department to other departments at the newspaper; that the Employer’s personnel
policies apply uniformly to all employees; and, that there is no evidence that the group applied for is

a craft.

[17] With respect to the last point, in written argument, counsel reviewed the history of
craft unionism in the newspapef industry and the apparent frend away from the fragmentation that
such an approach may lead to. It was argued that the distribution employees group at the Star-
Phoenix is not a craft and has no unique community of interest. Counsel pointed out that Mr. Hunter

confirmed that there is a trend away from craft certification in the industry. He argued that to certify
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the Union to represent the proposed unit in this case would lead to fragmentation of the workplace
and set a precedent for tag-end units, when the policy of the Board has been to avoid fragmentation

and to favour the most inclusive bargaining unit possible.

[18] Counsel referred to the recent decisions of the Board in Graphic Communications
International Union v. Sterling Newspapers Group, A Division of Hollinger Inc., [1998] Sask.
L.R.B.R. 770, LRB File Neo. 174-98; and The Newspaper Guild Canada/Communication Workers of
America, CLC, AFL-CIO, IFJ v. Sterling Newspapers Group, A Division of Hollinger Inc., [1999]
Sask. L.R.B.R. 5, LRB File No. 187-98, with respect to the certification of under-inclusive units at
the Employer’s sister newspaper, the Regina Leader-Post. Counsel argued that those decisions
established that the Board would only consider the certification of a small craft or departmental unit
where the group of employees had special skills distinguishable from eother employees in the
workplace in industries that have proven difficult to organize. Counsel asserted that these factors
were not present in this case: the distribution employees possess ne special skill m a craft sense and,
he said, the Union in this case had not shown that an all employee unit was beyond its organizing

capability.

[19] In pointing out that the distribution department is composed largely of part-time and
casual employees, Mr. Seiferling said it would be inappropriate to allow them to dictate industrial
relations for the whole if, for example, they were to take job action; that is, potentially, other groups

of employees will be disadvantaged if the application is allowed.

[26] Mr. McLeod, Q.C., counsel for the Union, argued that the employees in the
inserting/distribution department, who comprise nearly a quarter of the total employee complement,
are a large coherent group with a common skill set and a unique community of interest
distinguishable from the other employees at the paper. As a group they are the lowest paid
employees at the newspaper and, he asserted, the evidence disclosed that they had certain substantial
distinct and tangible concerns about the terms and conditions under which they work. There is no
doubt, he said, that the group was viable and could effectively bargain. With respect to the two
Sterling Newspapers decisions cited, supra, counsel asserted that even if the distribution employees
were largely unskilled, a boundary could be drawn around the group, and those decisions

demonstrate that the Board will certify departmental units in the newspaper industry. He noted
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further that in Sterling Newspapers, supra, (LRB File No. 174-98) at 780, the Board recognized that
Saskatchewan has not experienced the problems with multiple bargaming units in the newspaper
industry that have been experienced in some other jurisdictions (See, for example, Pacific Press,

infra) because the industry in this province has been largely unorganized.

[21] Mr. McLeod said the evidence did not demonstrate that the distribution employees
had any significant working relationship with employees in any other departments of the newspaper

or exercised any significant lateral mobility to and from other departments.

[22] Counsel admitted that the Board’s jurisprudence demonstrated a cautious approach
to the certification of under-inclusive units, but said that it has also accepted that there are unique
factors in the newspaper industry that may lead the Board to find such units appropriate to a greater
extent than in other industries. He said that if the application were granted, the unit would be the
only bargaining unit at the Star-Phoenix and, therefore, fragmentation was not an issue — if there are

any future applications for certification, then fragmentation may be an issue.

Analysis and Decision

[23] Pursuant to s. 5 (a) of The Trade Union Act, R.S.S. 1978, ¢. T-17 ( the “Act™), the
Board has exclusive jurisdiction to determine whether a proposed unit is appropriate for the purposes

of collective bargaining. Section 5(a) provides as follows:

5 The board may make orders:

(a) determining whether the appropriate unit of
employees for the purpose of bargaining collectively shall
be an employer unit, craft unit, plant unit or a subdivision
thereof or some other unit;

[24] As recognized by counsel for the parties in this case, the long-standing policy of the
Board has been to prefer larger more-inclusive bargaining units to smaller less-inclusive units.
Larger units tend have enhanced viability compared to units comprising a small portion of the total
workforce and tend to contribute to more stable industrial relations. On the other hand, a fragmented
workplace characterized by a multiplicity of small bargaining units may be a recipe for unstable

labour relations. Of course, there are exceptions to this general bias, most notably in the construction
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industry, where craft unionism is the rule. But other industries have also attracted less than plant-
wide certification for various reasons, sometimes historical, sometimes practical. Examples include
the manufacturing and industrial sectors where, mainly for reasons related to employee community
of interest, there are often two bargaining units, one for production employees and one for office and
administrative employees. Another example, to a certain degree, was the health care sector until the
recent legislated reorganization. And a further example is the newspaper industry where, for largely
historical reasons based on craft unionism extending into the 19™ century, there has been a greater

tendency to allow craft and departmental units.

[25] The Board has also allowed such units in industries that are recognized as
exceptionally difficult in which to organize all-employee units, or where the applicant union has
demonstrated that such attempts have been unsuccessful and beyond its organizational reach.
Counsel for the Employer argued such is not the situation in the present case. However, the Board’s
records indicate that there was a fairly recent unsuccessful attempt by The Newspaper Guild, CLC,
AFL-CIO, to organize all of the employees at the Star-Phoenix excepr the employees in the
distribution department (See, LRB File No. 189-96). The employer, Sterling Newspapers Group, a
Division of Hollinger Inc., agreed that the unit was appropriate. Implicit in the Board’s Order
directing a vote is that the Board also considered the proposed unit to be appropriate, and that
certification of the proposed unit would not deprive the excluded employees in the distribution
department of the opportunity to access the right to collectively bargain on their own if they chose to
organize and do so. It is noteworthy that the Ontario Labour Relations Board recently also found a
similarly defined bargaining unit to be appropriate in Communications, Energy and Paperworkers
Union of Canada, Local 8§7-M Southern Ontario Newspaper Guild v. Sterling Newspapers Company
operating as The Enterprise Bulletin, [1997] O.L.R.D. No. 3823 (November 25, 1997).

[26] At the commencement of his oral argument, Mr. Seiferling, Q.C., argued that no
other labour relations jurisdiction in Canada would consider a newspaper departmental unit to be
appropriate and inferred that if this Board did so it would be acting against the prevailing wisdom of
labour relations tribunals nation-wide. The Board immediately drew to counsel’s attention the fairly
recent certification by the Alberta Labour Relations Board of a unit composed of employees in the
pressroom and distribution department of the Calgary Herald, resulting in three separate bargaining
units in the production section of the paper. (See, Graphic Communications International Union,

Local 34-M v. Southam Inc., [1998] Alta. LR.B.R. 477). The Alberta Board was mindful that the
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employees in the pre-press, editorial, circulation and advertising departments remained unorganized
and that a pending certification application by another union for the employees in the editorial
department, if granted, would result in four bargaining units at the paper. However, the Alberta
Board expressly acknowledged that among the newspaper’s employees there were a number of large
and distinct functional groups each with a community of interest capable of supporting collective
bargaining; it is obvious by its decision that it considered the distribution and press employees to be
such a group. In declining to follow the policy of the Alberta Board with respect to the structure of
bargaining units in the printing industry, as expressed in its Information Bulletin #9, as “strongly
presum[ing] that a unit smaller than an ‘all-employee’ unit is not appropriate” unless the unit applied

for is that of all remaining employees, the Alberta Board stated:

14. We do not find the Board’s Information Bulletin #9 to be convincing in this
case. In our view, Information Bulletin #9 and its predecessors are aimed primarily
at small- to medium-sized newspaper operations and printing shops. In those
settings it is plausible to say as the Bulletin implicitly does that there should be no
more than twe bargaining units in the workplace. It is much less plausible to say
that of large newspaper operations. In a large long established newspaper
operation like the Herald there are typically a number of large and distinct
Sfunctional groups in the workforce, each with a community of interest capable of
supporting collective bargaining. There may also be small existing bargaining
units, relics of the craft history of labour relations on the printing industry ... If we
were to strictly apply Information Bulletin #9, these small existing units would
trigger the rule that the union must apply for all other unorganized employees of the
newspaper — «a unit that could be so large and disparate that it is virtually
unorganizable.

15. In our view, the size and diversity of the workforce in this large newspaper
operation dictates that we not strictly apply Information Bulletin #9 to this case. We
prefer to apply the general principles that we apply 1o unit appropriateness issues in
other industrial plants. ...

27} The Alberta Board seriously considered the argument that its decision could result in
a proliferation of bargaining units at the Calgary Herald, but found that the immediate concern of
this coherently definable group to access collective bargaining outweighed the concerns regarding
fragmentation; this was despite the fact that the Alberta Labour Relations Act does not contain an
express statement of statutory purpose like s. 3 of the Act to facilitate the achievement of collective
bargaining rights by employees. But in an earlier decision that resulted in the certification of the

second bargaining unit at the Calgary Herald, the Alberta Board implicitly recognized that the
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newspaper industry is one of those that has been traditionally difficult to organize in a wall-to-wall

fashion (See, Graphic Communications International Union, Local 34-M v. Southam Inc., [1993]

Alta. L.R.B.R. 529).

[28] Mr. Seiferling also cited the decision of the Ontario Labour Relations Board in 7.V.
Guide Inc. and Southern Ontario Newspaper Guild (1986), 14 CL.R.B.R. (N.8.) 144, as authority
for the proposition that the Ontario Board is loath to grant departmental certification in the
newspaper industry. In that case, the employer published several magazines from the same premises.
Each magazine had its own editorial department. The union applied to certify the employees of the
editorial department of one of the magazines. The Ontario Board rejected the application. However,
the fact that the employer was not a newspaper was apparently fundamental to the decision. Indeed,
the Ontario Board expressly recognized that there was an established pattern of bargaining along
craft or departmental lines in the newspaper indusiry and consciously refused to extend that pattern
beyond that industry to the printing and publishing industry generally. By way of contrast, shortly
after its decision in 7.V. Guide, the Ontario Board certified a unit composed solely of editorial
employees employed at a basket of community newspapers owned by one employer in Southern
Ontario Newspaper Guild Local 87 v. Harlequin Enterprises Ltd., [1987] OLRB Rep. Feb. 226. Itis
noteworthy that in its decision the Ontario Board again expressly recognized “the traditional pattern

of organization in newspapers.”

[29] In considering the present application we are mindful of the Board’s policies and
extensive jurisprudence concerning the factors relevant to determining whether a unit is appropriate.

Some of these were summarized in Courtyard Inns, supra, at 51:

...the Board considers a number of factors, including whether the proposed unit
would be viable, whether it would contribute to industrial stability, whether groups
of employees have a particular community of interest, whether the proposed unit
would interfere with lateral mobility among employees, historical patterns of
organization in the particular industry, and other concerns of the employees, the
union and the employer.

[30] We are cognisant of the recent enunciation by the Board of the relevant general
principles applicable to applications for the certification of less than all-employee bargaining units in

Sterling Newspapers, supra, (LRB File No. 174-98) at 780:
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From this review of cases, it would appear to the Board that under-inclusive
bargaining units will not be considered to be appropriate in the following
circumstances: (1) there is no discrete skill or other boundary surrounding the unit
that easily separates it from other employees; (2) there is intermingling between the
proposed unit and other employees, (3) there is a lack of bargaining strength in the
proposed unit; (4) there is no realistic ability on the part of the union to organize a
more inclusive unit,; or (5) there exists a more inclusive choice of bargaining units.

31} But these principles must be applied in the context of the particular case. Similar to
the conclusion of the Alberta Board in Southam Inc. [1998], supra, strict application of the policy
may result in a violation of the spirit and purpose of the Act in a given case. In any event, we are
satisfied that in the present case the application of these principles does not lead us to conclude that

the proposed unit 1s not an appropriate unit.

132} In Saskatchewan the newspaper industry is largely unorganized. The reason for this
is not clear, but it is probable that, as in other jurisdictions, it is difficult to organize. We have
considered the historical pattern of organizing in the newspaper industry. We note that a fairly
recent attempt to organize a more-inclusive unit at the Star-Phoenix was unsuccessful, and that the
employer and union in that case agreed that a unit of all employees except those in the distribution
department was an appropriate unit. This may lead to the conclusions that it cannot be said with any
degree of certainty that a more-inclusive unit is within the organizational reach of the Union, and
that, at the least, a bargaining structure of two units— one comprising the employees in the

distribution department and one comprising all other employees— may not be inappropriate.

[33] In the present case, the evidence supports the conclusion that a defensible boundary
may be drawn around the employees in the inserting/distribution department at the Star-Phoenix.
There is no evidence of intermingling of employees from this department with those of other
departments that would cause any confusion over who is included in the proposed bargaining unit —
their job duties are well-defined. The evidence of lateral mobility was extremely meagre at best. The
evidence of interaction and communication with other departments was that it was intermittent,

infrequent and not of any great moment.
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[34] The evidence disclosed that the employees in the proposed unit have a significant
comimon interest in the terms and conditions of their employment with respect to issues that do not
pertain to employees in other departments to nearly such a significant degree: for example, to
identify but a few, a very large proportion of the employees in the inserting/distribution department
are hourly paid and part-time or casual employees as opposed to full-time and salaried; there are
issues surrounding guaranteed hours of work, scheduling, predictability of work hours and shift
length; this group of employees has a low rate of wages relative to other employees at the paper. In
arriving at this conclusion, we have considered all relevant factors including, the work performed,
the skills of the employees, the functional coherence of their work, the degree of inter-dependence,
the degree of centralization of managerial authority and administration. While if can be said that all
of an employer’s employees share a basic community of interest, it is obvious that in certain
circumstances the special interests of certain groups supercede this basic interest. We agree with the

statement by the Ontario Board in Harlequin Enterprises, supra, at 232, that in the context of the

newspaper industry,

The question is not ‘‘is there a community of interest amongst the employees for
whom a union seeks certification?” but “is there a sufficient community of interest
amongsi those employees for whom certification is sought that the resulting unit is
viable for collective bargaining purposes?”. The Board, in effect, assesses whether
the bargaining unit sought is viable and viability reflects a sufficient community of
interest nexus amongst the employees to sustain collective bargaining. Thus,
community of interest is not an independent, mechanical exercise but, rather, goes to

the issue of viability.

In considering whether the proposed unit is appropriate, we must be sensitive to the impact of that
determination on the access by employees to organize for the purpose of collective bargaining as
well as to the spectre of industrial instability. In Saskatoon Civic Middle Management Association v.
City of Saskatoon and Canadian Union of Public Employees, Local 59, [1998] Sask. L.R.B.R. 341,
LRB File Nos. 354-97 & 010-98, the Board considered the difference in approach when dealing with

an initial certification as opposed to a second or additional certification. The Board stated, at 348-

49:

...once the basic policy of facilitating access to collective bargaining is accepted, the
overarching policy which influences the shape of the unit is the promotion of industrial
stability. In Island Medical Laboratories Lid. v. Health Sciences Association of British
Columbia, (1993), 19 CLRBR (2d) 161, the British Columbia Labour Relations Board
stated, at 187:




774 Saskatchewan Labour Relations Beard Reports {2000} Sask. L.R.B.R. 760

We believe that the concept of community of interest as employed by
all labour relations boards in North America adequately addresses
both goals on initial applications for certification. The facilitation
and encouragement of collective bargaining and the issue of industrial
stability are not policy matters completely divorced from one another
either at the initial stage of certification or at the second or additional
stage of the expansion of collective bargaining. For example, at the
initial stage of certification, the design of the bargaining unit must
ensure the viability of collective bargaining. The Board would not put
into a single bargaining unit employees whose communities of interest
directly conflict; further, no bargaining unit would be created that
cuts across a particular classification, where all members are in the
same physical location, resulting in half of the employees in that
classification in the bargaining unit and the other half out of the
bargaining unit. both these situations would not be conducive to the
settlement of collective bargaining disputes.

Industrial stability, however, has different facets, depending upon
whether one is at the initial stage of certification or at the second or
additional stage of certification. At the initial stage of certification,
the concern with industrial stability is with the design of the
bargaining unit. The focus is on a single unit - one union, one
employer. However, at the second or additional stage of certification
the concern is threefold: first, the design of the bargaining unit;
second, the proliferation of bargaining units; and third, the
relationship not just between the second or additional units and the
employer but between the units themselves. As the number of units
increases, so does the potential for industrial instability.

At the second or additional stage of certification, among the four
criteria cited in ICBC - administrative efficiency and convenience,
lateral mobility, common frame work of employment conditions and
industrial stability - we see industrial stability as the most crucial
factor. The factors of administrative efficiency and convenience,
lateral mobility, and a common framework of employment conditions
really go to only one factor: the simplification of the administration
and negotiation of collective agreements (and thus contribute to
industrial stability). It is axiomatic in labour relations that a
proliferation of bargaining units increases the potential for industrial
instability. Multiple bargaining units per se raise a serious concern
about industrial stability.

35] In the present case, the proposed unit comprises a relatively large number of
employees and a significant proportion of the Employer’s total employee complement. In our
opinion, it is a viable and appropriate — if not the most appropriate — unit for the purposes of

collectively bargaining with the Employer. It cannot be said that the proposed unit would lack
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bargaining strength — a withdrawal of service on the inserting/distribution end would seriously
impair the operation of the newspaper, but neither can it be said that certification will create serious
labour relations problems for the Employer. Evidence that certification of the proposed unit would
result in industrial instability was highly speculative and unconvincing. At this point, this being the
only bargaining unit that would exist at the Star-Phoenix undue fragmentation is not a significant
concern; however, the aspirations of this group of employees to access the right to collectively
bargain with their employer is of significant concern. No tag-end unit would be created. In all of the
circumstances, we feel that if we were to dismiss the application, organization of an all-employee

unit may be virtually impossible.

[36] We have determined that the proposed unit is appropriate for the purpose of
bargaining collectively. The Union has filed evidence that a majority of the employees in the

proposed unit support the application. A certification Order will issue accordingly.

[37] Brenda Cuthbert dissents from these Reasons for Decision. Her written dissent will

follow in due course.
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JOHN BERNER ET AL., Applicants v. SASKATCHEWAN JOINT BOARD, RETAIL,
WHOLESALE AND DEPARTMENT STORE UNION and LORAAS DISPOSAL
SERVICES LTD., Respondents

LRB File No. 034-00; December 19, 2000
Chairperson, Gwen Gray; Members: Bob Todd and Ron Asher

For the Applicants: R. Shawn Smith, Q.C.
For the Union: Larry Kowalchuk
For the Employer: Noel Sandomirsky, Q.C.

Decertification — Petition ~ Method of applying for rescission violated principle
of confidentiality by disclesing te¢ emplover identity of supporters and non-
supporters of rescission application — Method of filing many applications for
rescission simultaneously akin to filing petition support evidemce — Support
evidence not reliable — Board dismisses application for rescission.

The Trade Union Act, ss. 5(k) and 9.

REASONS FOR DECISION

Background

[1] Gwen Gray, Chairpersen: John Berner, an employee of Loraas Disposal Services
Ltd. (the “Employer”), filed an application for rescission of the Order certifying Saskatchewan Joint
Board, Retail, Wholesale and Department Store Union (the “Union™) as the bargaining agent for
employees of the Employer. Similar applications were received from a majority of employees in the
bargaining unit. All the applications were filed with the Board at the same time along with one set of
support cards. The applicants sought to have the applications consolidated into one application and
to have the evidence on each application applied to the other applications. The applications were

filed in the open period on January 28, 2000,

2] The Employer replied to the applications and filed a statement of employment listing

25 employees.
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[3] The Union filed a reply in which it asserted that the applications were made under

conditions that constituted employer influence, interference or intimidation under s. 9 of The Trade

Union Act, R.8.S. 1978, ¢. T-17 (the “der™).
[4] A hearing of the matter was held in Regina on August 8, 2000.

I5] Since that time, the Board has imposed a first collective agreement on the parties

(see [2000] Sask. L.RB.R. 663; LRB File No. 037-99).

Facts

[6] Ben Schaeffer gave evidence on behalf of the applicants. He has been employed as a
driver for the Employer for some 22 years. He initially supported the Union and was on the first
negotiating committee as an alternate member. He testified that he quickly disengaged from union
activity when he concluded that the Union was being aggressive in their bargaining demands. Mr.
Schaeffer concluded that the Union would not listen to him. On cross-examination, Mr. Schaeffer
acknowledged that the Union’s bargaining proposals were approved by the membership of the Union
before they were presented to the Employer. Although he complained that the wage package was too
rich, he acknowledged that the membership approved the wage proposals. He also acknowledged that
the Union’s wage proposals were based on wages paid by the main competitor of the Employer. His
primary concern regarding wages appeared to be the potential loss of the piece rate system. He also
testified that Carman Loraas told him that there would be no regular wage increases because of the

Union. He was unaware that the Union had written to Mr. Loraas to advise him that regular wage

increases could be granted to employees.

7 Mr. Schaeffer also acknowledged that he aftended a meeting with Mr. Loraas where
Mr. Loraas informed the drivers that the Union did not support designated routes for them. Mr.
Schaeffer agreed that he received a letter from the Union advising him that it did support the principle

of designating routes for drivers.
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i8] Mr. Schaeffer also complained about the manner of conducting a strike vote. He
distrusted the Union’s count of the strike vote. In addition, he complained about the unwillingness of
the Union to schedule committee election meetings at 2 more convenient time. On cross-examination,
however, Mr. Schaeffer admitted that he was simply testing the Union and had no actual intent of

attending the meeting.

{91 Mr. Schaeffer testified that he was frustrated by the length of time it was taking for the
Union to obtain a first agreement. He admitted, however, that although he dislikes paying union dues,
he had actually spent more money on decertification efforts than on union dues. He also admitted on
cross-examination that he had not attended many union meetings to get updates on the collective

bargaining, nor had he asked the Union for a report on collective bargaining,

[16] Mr. Schaeffer indicated that he and Sydney Glas discussed bringing this application to
the Board. They called a meetiﬁg of employees at Mr. Schaeffer’s house and put forward the
suggestion that they each make an application for rescission. The applications were handed out along
with support cards and each employee completed the forms. Mr. Schaeffer denied that the Employer

had any role in the making of the applications.

[11] In relation to the first agreement application, Mr. Schaeffer testified that the outcome
of the application would not make a difference to him. He denied that the legal wrangling between the
Union and the Employer had any effect on his decision to choose or not choose to decertify. He

indicated that the employees wanted to have a vote on the matter.

{12] Mr. Schaeffer testified that he had withheld his union dues from the Union. This was
achieved by requesting proof from the Employer that an authorization was in place permitting it to
deduct the dues and send them to the Union. According to Mr. Schaeffer the money was being held in
trust. Mr. Schaeffer was aware that the Union had requested that employees complete the union
authorization forms, failing which the Union sought their termination. The employees are still
employed. He acknowledged that the Union had asked him to sign a second authorization card, after
the original certification drive, to prevent the Employer from knowing who originally supported the
Union. Mr. Schaeffer was also asked why he wanted Mr. Loraas to know who supported the Union by
the method used to file the rescission application. He testified that he did not file the applications for

the purpose of letting the Employer know who supported the Union.
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[13] Mr. Schaeffer testified that he and a group of employees met with representatives of
the Union after the applications for rescission were filed. In the meeting, Mr. Schaeffer and his group
proposed to the Union that, in exchange for the union dues owed to the Union by the employees, the
Union should walk away from its certification. The Union representatives told Mr. Schaeffer and his
group that this would not happen. They agreed that the delay in obtaining a wage increase was a

concern. According to Mr. Schaeffer, to this extent, the Union was co-operative with him and engaged

in an honest and open discussion with him.

{14] Mr. Glas also testified for the applicants. Mr. Glas has been employed as a welder
with the Employer since 1982. Mr. Glas has a pattern of working during the winter months and spends
his summers on his farm. Mr. Glas did not sign a union card as he objected to signing an oath of
allegiance. He also objected because he was not provided with a copy of the Union’s bylaws. In
January, 2000, the Union wrote to Mr. Glas and informed him that he was required under s. 32 of the
Act to join the Union. Mr. Glas responded in writing and asked to become a member of the Union. In
response, the Union notified Mr. Glas on May 4, 2000 that he failed to properly complete the
application card and dues authorization card. On April 10, 2000, the Union wrote the Employer to
request the termination of eight employees for failure to maintain their membership in the Union. This

letter was posted in the lunchroom at work.,

[15] Mr. Glas opposes the Union for a number of reasons. He had an earlier experience
with a union that was negative. In addition, a member of his carpool had a previous bad experience
with the Union at the WaterGroup plant in Regina. Another friend had a bad experience with the Union
at McDonald’s Consolidated. According to Mr. Glas, this information left a bad impression as all of the

workplaces mentioned were the Employer’s customers.

[16] Mr. Glas confirmed Mr. Schaeffer’s testimony with respect to the completion of the
applications for rescission. He indicated that they concluded the Board may be more impressed if each

employee completed an application form and would conclude that it was more than two disgruntled

employees.

[17] Mr. Schaeffer agreed with counsel for the Union that Mr. Loraas is opposed to the

Union.
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[18] The Union filed a letter produced by the Employer on LRB File No. 037-99, the first
collective agreement application, in which the Employer indicated to the Board that it had increased the
wages paid to several employees in the bargaining unit in the period between the hearing of LRB File

No. 037-99 and the Board’s request for further information.

Relevant Statutory Provisions

{19] An application for rescission is authorized under s. 5(k) of the Aet which provides as
follows:
5 The board may make orders:
(k) rescinding or amending an order or decision of the board

made under clause (a), (b) or (c) where:

(i) there is a collective bargaining agreement in
existence and an application is made to the
board to rescind or amend the order or
decision during a period of not less than 30
days or more than 00 days before the
anniversary of the effective date of the
agreement; or

(7i) there is no agreement and an application is
made to the board to rescind or amend the
order or decision during a period of not less
than 30 days or more than 60 days before the
anniversary date of the order to be rescinded
or amended,

notwithstanding a motion, application, appeal or other proceeding in
respect of or arising out of the order or decision is pending in any
court;
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{20} In addition, s. 9 of the Act provides the Board with additional powers to dismiss an

application for rescission. Section 9 of the Act provides:

9 The board may reject or dismiss any application made to it by an employee or
employees where it is satisfied that the application is made in whole or in part on the
advice of, or as a result of influence of or interference or intimidation by, the employer
or employer's agent.

Arguments

[21] Mr. Smith, counsel for the applicants, argued that the Board should permit the
employees to vote on the rescission application. The Board has rejected two other applications for
rescission due to the conduct of the Employer; however, this application demonstrates the persistent
dissatisfaction with the Union. Counsel argued that there was no meaningful evidence of employer

interference produced before the Board.

[22] Mr. Sandomirsky, counsel for the Employer argued that the Board must decide this
application on the material before it not on other applications or proceedings before the Board. Counsel
argued that there was no evidence that the application was made on the advice of the Employer or that
the Employer had interfered with or influenced the application in any manner. Counsel argued that the
payment of higher wages to some employees, established in the letter to the Board from the Employer
filed in these proceedings, does not establish undue influence or interference but may well be within the

“business as before” rule established under s. 11(1)(m) of the Act.

[23] Mr. Kowalchuk, counsel for the Union, filed previous decisions of the Board between
the Union and the Employer, and previous rescission cases. Counsel asserted that the Union was not
required to establish the pattern of conduct of the Employer that the Board had already found in other
decisions and the Union relied on those decisions. Counsel also noted that the applicants admitted that
Mr. Loraas’s attitude toward the Union remain unchanged. Counsel noted that the employees were still
fearful that the operation would close and this is a motivating factor in the making of the rescission
application. This fear goes back to the beginning of the relationship between the Employer and the
Union when the Employer closed down its liquid waste division shortly after the Union was certified.
Counsel argued that the applicants must establish that the threat of closure is purged and that employees

are no longer operating under the threat of a closure.
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[24] Mr. Kowalchuk argued that the employees should live under the first collective

agreement for a period of time to experience the benefits of collective bargaining.

125] Counsel pointed out that in previous cases Mr. Schaeffer and Mr. Glas testified that the
Employer refused to give them a wage increase because of the Union. The Union established through
the filing of the letter from the Employer to the Board that it now gives wage increases without
negotiating with the Union. Counsel argued that this pattern demonstrates the Employer’s lack of

respect for the Union and lack of recognition of the Union’s exclusive authority to represent employees.

{26] Counsel also argued that where a first collective agreement application has been made
to the Board, the application for rescission should be postponed to the anniversary of the effective date
of the first collective agreement. Counsel argued that there is no point in the Board imposing a first
collective agreement if it is not to be in effect for any period of time as an effective remedy to a failure

to bargain under s. 11(1){c) of the Act.

[27] The Union also pointed out that several of the applicants had not complied with the
union security provisions and were improperly continued in their employment by the Employer.
Counsel referred the Board to Sinnaeve v. Johnson Controls Lid., [1990] Fall Sask, Labour Rep. 49;
LRB File No. 243-89 as authority for this proposition.

Analysis

[28] In any application to the Board for certification or rescission, the Board strives to
maintain the confidentiality of the employees who support the application. This practice is adopted to
prevent employers from discriminating against employees who support the union and to permit
employees to have the freedom to support or not support an application for certification or rescission
without fear of consequences. In a rescission setting, confidentiality is maintained for two purposes: (1)
to allow employees to freely choose to support a campaign in opposition to the union; and (2) to allow
employees to freely chose to support the union, without fear, in either case, of retaliation from the

employer or the union.
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[29] In this case, the method of applying for rescission violated the principle of
confidentiality by disclosing to the Employer the names of all of the employees who purported to
support the application for rescission. This approach also identifies those employees who do not
support the application and places employees in the rather vulnerable position of knowing that if they
do not sign an application for rescission, the Employer will know that they support the Union. The
method of gathering support for the applications filed, that is, by having employees publicly declare
their support for the rescission application, places undue pressure on employees to support the

application for fear of employer reprisal. It is an untenable practice.

[30] Mr. Schaeffer and Mr. Glas testified that they devised this approach in order to make
the Board aware of the support that exists in the bargaining unit for the rescission application. The
Board, however, is aware of the support filed with each application and does not require the principle of

confidentiality of support to be violated in order to determine employee support for an application.

[31] In earlier cases, the Board had indicated that petition evidence would not be received as
support for an application for rescission. In Zingley v. Capri Motor Hotel and Hotel, Motel, Restaurant
Employees and Beverage Dispensers Union, Local 767, unreported, LRB File No. 300-78, the Board

outlined the reasons for rejecting support evidence in petition form as follows:

Another reason for refusal to accept petitions rather than individual cards, is that a
pelition violates the principle of confidentiality as to union support or non union
support in that the names of those affixing their signatures to the petition are visible to
all those who sign thereafter. Such a procedure can create undue pressure upon
employees to sign in that they are aware that their support or non support is public
knowledge and can easily reach the employer. The use of petitions lends itself to
employer influence or interference in rescission applications.

[32] For similar reasons, the Board is not confident that the applications filed in the present
case are a true reflection of the wishes of the employees given the manner in which the support was
garnered through the public filing of individual applications for rescission. As a result, the Board does

not accept the evidence filed and dismisses the applications.

[33] The remaining issues will not be addressed by the Board on this application.
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INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 529,
Applicant v. PYRAMID ELECTRIC CORPORATION, Respondent

LRB File No. 376-96; December 19, 2000
Vice-Chairperson, James Seibel; Members: Leo Lancaster and Gerry Caudle

For the Applicant: Drew Plaxton
For the Respondent: Brian Kenny

Practice and procedure — Production of documents — Employer unlawfully
attempted to frustrate and evade Board’s process by not complying with
Board’s Order relating to disclosure and production of documents — Board
strikes employer’s reply.

Successorship — Transfer of business — Section 37 of The Trade Union Act -
Receiver of predecessor employer disposed of all or part of predecessor
employer’s business to successor employer — Board finds successorship.

Unfair labour practice — Union security — Dues check-off — Successor employer
failed to comply with union security request - Beoard finds unfair labour
practice under s. 36 of The Trade Union Act.

Remedy — Monetary loss — Award — Board orders successor employer to pay
union sum equivalent to union dues that successor employer should have
remitted to union from date of union security request to date payment made.

The Trade Union Act, ss. 5(d), 5(e}, 5(g), 36 and 37.

REASONS FOR DECISION
Background

{1} James Seibel, Vice-Chairperson: By a certification Order issued by the Board on
November 2, 1993 (LRB File No. 270-91), International Brotherhood of Electrical Workers, Local
529 (the “Union”) was designated as the bargaining agent for a group of employees of Sparrow
Electric Corporation {“Sparrow”) comprising the standard bargaining unit for the electrical trade
division in the construction industry. Sparrow was an Alberta corporation carrying on business in
Saskatchewan as an electrical contractor. Pyramid Electric Corporation (*Pyramid”), an Alberta

company, carries on business as an electrical contractor in Saskatchewan, Alberta, British Columbia
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and the North West Territories. In December, 1996, the Union filed this application with the Board
alleging that Pyramid is the successor employer to Sparrow pursuant to s. 37(1) of The Trade Union
Act, R.8.8. 1978, c. T-17 (the “dct”), and had committed an unfair labour practice in violation of s.

36 of the Act in refusing to recognize the Union and its request for union security.

2] At the time the certification Order was issued Sparrow was in receivership, having
been forced into bankruptcy. Coopers & Lybrand Trustee (the “Receiver”) had been appointed
receiver in December, 1992, and subsequently disposed of Sparrow’s undertaking and assets in early
1993. Pyramid was incorporated in August, 1992, by senior employees of Sparrow who knew
Sparrow was in financial difficulty. However, it did not commence active business until mid-
January, 1993, after acquiring some of Sparrow’s assets and inventory from the Receiver and hiring
many former Sparrow employees. It commenced business from Sparrow’s head office premises in
Nisku, Alberta, later purchasing the property from Sparrow’s parent company, Westgroup

Corporations Inc. At the time of these fransactions, the certification application was pending.

I3} The application has a long history of preliminary proceedings related to the Board’s
jurisdiction to order disclosure and production of documents. These are described in two earlier
decisions of the Board dated June 3, 1997 and July 23, 1997, reported, respectively, at [1997] Sask.
L.R.B.R. 391, and [1997] Sask. L.R.B.R. 616 (quashed, in part, on judicial review, at [1999] Sask.
L.R.B.R. c-93, (Sask. Q.B.) affirmed [2000] Sask. L.R.B.R. ¢-1 (Sask. C.A.). A summary of the

complete proceedings to date is set out in the Board’s Reasons for Decision at [2000] Sask. L.R.B.R.

647.

4] With the judicial determination completed, the hearing by the Board of the
application commenced on October 24, 2000. At that time Mr. Plaxton, counsel for the Union,
renewed the Union’s objection to the nature and scope of Pyramid’s disclosure and production of
documents to date. Mr. Plaxton cross-examined Garth Deacon, an officer of Pyramid, who declared
the reply to the application filed, particularly with respect to issues touching on the matter of
disclosure. - The evidence elicited, and the documentary evidence filed are summarized in the

November 2, 2000 Reasons for Decision.
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i5] The hearing of the application was adjourned to December 6, 2000, and the Board
issued a summons to Mr. Deacon to attend and to bring with him all documents relevant to the issues
raised in the application. The Board also issued an Order dated November 2, 2000, directing
Pyramid to provide certain particulars to the Union and to prepare a statement of documents. The

Order provided as follows:

1. Pyramid Electric Corporation (“Pyramid’) shall file with the Board, on or
before November 30, 2000, a statement as to its documents in the form atftached
hereto as Schedule “A” and forming part of this Order,;

2. Pyramid shall disclose the following information to the Applicant on or before
November 30, 2000:

aj Particulars as to the employees of Pyramid.

Iy At the Nisku, Alberta, offices of Pyramid,
including management, administrative and
clerical staff, as at the commencement of
active business and as at December 20,

1996;

2) Working in Saskatchewan at any time from
the commencement of active business to the
present;

3) “Core” employees in any jurisdiction ( i.e.,

employees who are employed on a more or
less permanent basis or who are more or less
regularly recalled to work from layoff) at any
time  during the period from  the
commencement of active business to the
present;

4) Former employees of Sparrow Electric
Corporation (“Sparrow”) that have worked
for Pyramid at any time in any jurisdiction
from the commencement of active business to
the present.

b) Particulars of the lease and purchase by Pyramid of the
Nisku, Alberta, premises formerly occupied by Sparrow including,
without limitation, the identity of the former lessor and owner;
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[6]

[7]

¢ Particulars of the vehicles, equipment, tools, inventory,
customer lists or other assets formerly owned, leased or otherwise
held by Sparrow and later leased, purchased or otherwise acquired by
Pyramid, PEC Electric Corporation or 539899 Alberta Ltd. from any
source in any jurisdiction;

3. Garth Deacon of Nisku, Alberta, shall and is hereby ordered to appear before
the Board at the continuation of the hearing of this matter at 9:30 a.m. on December 0,
2000, at the Board Hearing Room, 10" Floor, Sturdy Stone Centre, Saskatoon, and
shall bring with him the documents and information described in paragraphs | and 2
hereof, above.

The specified statements requesting documents were as follows:

1. Following are the documents and records that the above-named party has in
its possession and under its control in relation to this application, including a brief
description of the document and its contents:

2. Following are the documents and records that the party had in its possession
or under its control but are no longer in the possession or under the control of the
party, but have been lost or destroyed or are in the possession of third parties,
including a brief description of the document or record, when it was last in the
possession or under the control of the party, how possession or control was lost, and
where the document or record is now:

3. Following are documents or records listed in paragraphs 1 and 2 above with
respect to which the party claims privilege from production, including a statement of
the basis upon which privilege is claimed:

In the November 2, 2000 Reasons for Decision the Board expressed concern that

Pyramid’s actions and the responses provided by Mr. Deacon might be interpreted as an attempt to

frustrate the Board’s process, as follows, at 657:

It is our opinion that we are empowered to compel Pyramid fo disclose and produce
records, documents and information relevant to this application. The decision of
Dawson, J. rendered on the judicial review of Pyramid (No. 2) does not abrogate the
Board’s power in that regard, but merely enunciated the process by which it may be
compelled. Given the lengths to which Pyramid has gone to avoid disclosure and
production in the present case, it is not surprising that the Union is not willing to
accept at face value the assertions by Pyramid and Mr. Deacon, firstly, that there
are no documents and, secondly, that they are “unavailable” or may have been
destroyed. Upon the evidence adduced, in light of the history of this application to
date, we are concerned that Pyramid may be attempting to frustrate the Board’s
process and the progress of the application. We are concerned that records,
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documents and information relevant to the application may not have been preserved
and may have been destroyed since the application was filed. Given Mr. Deacon’s
wholly inadequate explanations regarding the nature, existence and fate of relevant
records and documents, it is necessary that disclosure and production be compelled.

18] In those Reasons for Decision, the Board also provided guidance and direction to
Pyramid as to the nature and scope of the obligation to produce documents that was expected by the

Board, as follows, at 661:

We now have further information in the form of documentary evidence and the
testimony of Mr. Deacon. In light of this evidence and testimony and in all the
circumstances of the present case, we are of the opinion that a broader obligation to
disclose documents and records should be placed on Pyramid than is described in
the Order of the Board in Pyramid (No. 2) set forth immediately above. In addition
to the information and documents originally ordered to be produced by the Board,
Pyramid shall be required to disclose all documents and records broadly relevant to
the issues in the application as explained by the Board in Pyramid (No, 2), and
produce those in its possession or under its control, regardless of where the
documents and records are reposited or where the specific transactions and events
to which they relate took place.

We further direct that Pyramid must also disclose whether relevant documents and
records, that were formerly in its possession or under its control, are now in the
possession of third parties or have been lost or destroyed, and when such document
or record left its possession. In determining which documents and records relate to
matters in question in the application, Pyramid should be guided as follows: that ¢
document relates to a matter in issue if it directly or indirectly enables a party to
advance its case, or it affects the case of the other party, or if it may lead to a train
of inguiry which might have either of those consequences.

9] In those Reasons for Decision the Board expressly cautioned Pyramid that failure to
comply with the filing of the statement of documents or with the summons issued to Mr. Deacon

could result in the striking of Pyramid’s reply to the application.

{10} Pyramid complied with the Board’s Order by providing the Union and the Board
with certain particulars specified in paragraphs 2(a) and 2(b) of the Order and by filing a statement of
documents declared by Mr. Deacon. No particulars were provided with respect to paragraph 2(c) of
the Order. The filed statement of documents disclosed very little new material with respect to
documents in Pyramid’s possession or under its control pursuant to paragraph 1 of the statement,

except lists of employees pertaining to paragraph 2(a) of the Order and lease and offer to purchase
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documents pertaining to paragraph 2(c) of the Order. With respect to paragraph 2 of the statement
and the requirement to disclose documents formerly in Pyramid’s possession or under its control.

Mr. Deacon responded as follows:

There are no documents in the possession of any Third Party. Any documents which
were in the possession or under the control of Pyramid Corporation and are no
longer in the possession or under the control of Pyramid Corporation have been
disposed of in the ordinary course of business.

[11} No further explanation regarding the nature of the documents or their fate was
provided.
[12] At the hearing on December 6, 2000, Mr. Plaxton objected that the statement of

documents and provision of particulars did not comply with the Order, and he requested, infer alia,
that the reply to the application be struck. Mr. Kenny, counsel for Pyramid, countered that any
relevant documents other than the few produced were destroyed by Pyramid in the ordinary course of

its business and offered to allow Mr. Deacon to be cross-examined further with respect to the issue of

disclosure and production.

[13] The Board retired to consider the matter and determined that, in the interest of
having all information and explanation possible regarding the issue, Mr. Plaxton would be allowed to

cross-examine Mr. Deacon, following which Mr. Kenny would be allowed to ask questions in

clarification.

Evidence

[14] Mr. Deacon testified that in order to comply with the Board’s Order he interviewed
Don Basnett, Pyramid’s president and chief executive officer, John Perreault, vice-president of

finance, Karen Schick and Evelyn Becker, payroll personnel, and Daryl Wilson, outside legal

counsel.
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[15] He said that other than the few documents produced that pre-dated 1996, all other
documents and records relevant to the application had been destroyed in the summer of 1996
following a tax audit by Revenue Canada. He agreed that such records might have disclosed the
particulars of the Sparrow assets obtained by Pyramid. He said that Pyramid was given permission
by Revenue Canada to carry out the destruction of its records. However, he was unable to produce
any evidence of such permission, did nof know whether Pyranuid had the permission in existing
written form and confirmed that he had not confacted Revenue Canada to ascertain whether it had

any record of such permission having been granted.

[16] Mr. Deacon testified that Mr. Perreault had advised him that Pyramid had an audited
financial statement prepared each year by Coopers & Lybrand, however, no copies were listed in the
statement of documents or otherwise disclosed. Mr. Deacon confirmed that he had not inquired at
Coopers & Lybrand, or the Receiver, whether they had, or had ever had, any documents relevant to
this application. He said that he had not inquired of Pyramid’s banker and financial consultant as to
whether they had copies of any documents that might have been provided by Pyramid in order to

finance its start-up or the acquisition of Sparrow’s assets from the Receiver.

117] Mr. Deacon said that Daryl Wilson, who had also been counse! for Sparrow, advised
him that he had no relevant documents in his possession. However, Mr. Deacon said that he

neglected to ask Mr. Wilson whether he had ever had any such documents or what became of them.

18] With respect to the requirement to disclose documents that had been destroyed or
sent to third parties, Mr. Deacon testified that he was told by Mr. Perreault and Mr. Basnett that any
relevant documents that may have existed had either been destroyed or “were not available at this
time.” Mr. Deacon was unable to say what steps, if any, were taken by Pyramid to preserve relevant

documents once it had received the Union’s application.
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[19] Mr. Deacon was shown a memorandum to all Pyramid employees dated November
2, 1993, authored by John Wilson. The memorandum advised that an inventory would be made at
Pyramid’s first fiscal year-end, December 31, 1993, and provided certain directions for the manner in

which it would be conducted. The memorandum contained the following statement:

Pyramid Electric did purchase ALL tools and inventory from Sparrow Electric
Corporation. All materials and tools will be cross referenced to previous computer
lists and purchase order numbers to confirm accuracy.

[20] Mr. Deacon verified John Wilson’s signature, but denied that he had ever seen the

document before. He appeared irate that it had not been brought to his attention earlier.

[21] Mr. Deacon confirmed that Pyramid’s insurers would most likely have been

provided with lists of Pyramid’s vehicles.

[22] Mr. Deacon confirmed that Pyramid’s head office was established in the premises
formerly occupied by Sparrow and continued to use Sparrow stationery, employee time sheets and
payroll deposit advice statements, which was part of the asset purchase from the Receiver. He said it
would have been wasteful not to use them up. According to Mr. Deacon, Pyramid leased the
premises until 1995, when it was purchased by a related company, Pyramid Land Corporation, of
which Mr. Deacon and Mr. Basnett are also shareholders. The only lease document produced by
Pyramid was effective October 1,1994. However, he was unable to say what arrangement existed
between Pyramid and Westgroup for the use of the premises prior to that date. Mr. Deacon said he

obtained the document from Mr. Perreault along with a copy of the offer to purchase which has been

produced.

[23] Mr. Deacon was questioned about the various lists of employees produced by
Pyramid. He confirmed that approximately 160 former Sparrow employees, the majority of which
were electrical workers, came to work for Pyramid. He said they were terminated by the Receiver
before starting work with Pyramid. He confirmed that at the commencement of Pyramid’s operation
on January 16, 1993, at least 23 of Pyramid’s 32 head office executive and administrative staff were

former Sparrow employees.
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{24] Mr. Deacon also confirmed that approximately 60 former Sparrow employees, had
worked or were working for Pyramid in Saskatchewan. In cross-examination it was brought to his

attention that in paragraph 4 of the reply Mr. Deacon had incorporated the following statement:

None of the employees of Pyramid Electric Corporation in the Province of
Saskatchewan were ever employees of Sparrow Electric Corporation.

[25] Mr. Deacon, who admitted that he had been chosen to declare the statement as to
documents because he was the corporate officer most familiar with Pyramid’s operations in
Saskatchewan, responded that when he declared the reply he honestly believed this statement to be

frue.

[26] Mr. Kenny declined to ask any questions of Mr. Deacon.

Statutery Provisions

127] Sections 36 and 37 of the Acf provide as follows:

36(1)  Upon the request of a trade union representing a majority of employees in any
appropriate unit, the following clause shall be included in any collective bargaining
agreement entered into between that trade union and the employer concerned, and,
whether or not any collective bargaining agreement is for the time being in force, the
said clause shall be effective and its terms shall be carried out by that employer with
respect to such employees on and after the date of the trade union's request until such
time as the employer is no longer required by or pursuant to this Act to bargain
collectively with that trade union.

Every employee who is now or hereafier becomes a member of the
union shall maintain his membership in the union as a condition of his
employment, and every new employee whose employment commences
hereafter shall, within 30 days after the commencement in his
employment, apply for and maintain membership in the union, and
maintain membership in the union as a condition of his employment,
provided that any employee in the appropriate bargaining unit who is
not required to maintain his membership or apply for and maintain his
membership in the union shall, as a condition of his employment,
tender to the union the periodic dues uniformly required to be paid by
the members of the union;

and the expression ‘the union' in the clause shall mean the trade union making such
request.
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(2) Failure on the part of any employer to carry out the provisions of subsection
(1) shall be an unfair labour practice.

(3) Where membership in a trade union or labour organization is a condition of
employment and.

(a) membership in the trade union is not available to an employee
on the same terms and conditions generally applicable to other
members, or

(b) an employee is denied membership in the trade union or his
membership is terminated for reasoms other than the failure of the
employee to tender the periodic dues, assessment and initiation fees
uniformly required io be paid by all other members of the trade union
as a condition of acquiring or maintaining membership;

the employee, if he tenders payment of the periodic dues, assessments and initiation
Jees uniformly required as a condition of acquiring and maintaining membership:

(c) shall be deemed to maintain his membership in the trade
union for purposes of this section; and

(d) shall not lose his membership in the trade union for purposes
of this section for failure to pay any dues, assessments and initiation
fees that are not uniformly required of all members or that in their
application discriminate against any member or members.

(4) Notwithstanding subsection (3), a trade union may assess or fine any of its
members who has worked for the struck employer during a strike held in compliance
with this Act a sum of not more than the net earnings that employee earned during that

strike.

(5) No trade union shall require any member to pay an assessment of fine
pursuant to subsection (4) unless the constitution of the trade union provides for the
assessment or fine prior to the commencement of the strike.

(6) A fine imposed on a member pursuant to subsection (4) with respect to an
action that takes place after the coming into force of this subsection is deemed to be a
debt due and owing fto the trade union and may be recovered in the same manner as a
debt owed pursuant to a contract in a court of competent jurisdiction.

37(1) Where a business or part thereof is sold, leased, transferred or otherwise
disposed of, the person acquiring the business or part thereof shall be bound by all
orders of the board and all proceedings had and taken before the board before the
acquisition, and the orders and proceedings shall continue as if the business or part
thereof had not been disposed of, and, without limiting the generality of the foregoing,
if before the disposal a trade union was determined by an order of the board as
representing, for the purpose of bargaining collectively, any of the employees affected
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by the disposal or any collective bargaining agreement affecting any of such employees
was in force the terms of that order or agreement, as the case may be, shall, unless the
board otherwise orders, be deemed to apply to the person acquiring the business or
part thereof to the same extent as if the order had originally applied to him or the
agreement had been signed by him.

(2) On the application of any irade union, employer or employee directly
affected by a disposition described in this section, the board may make orders doing
any of the following:

(a) determining whether the disposition or proposed disposition
relates to a business or part of it;

(b) determining whether, on the completion of the disposition of
a business, or of part of the business, the employees constitute one
or more units appropriate for collective bargaining and whether the
appropriate unit or uniis will be:

(1) an employee unit;
(ii) a craft unit;
(iii) a plant unit;

(iv) a subdivision of an employee unii, craft unit
or plant unit,; or

v some other unit;

{c) determining what trade union, if any, represents a majority
of employees in the unit determined fo be an appropriate unit
pursuant to clause (b);

{d) directing a vote to be taken among all employees eligible to
vote in a unit determined to be an appropriate unit pursuant to
clause (b);

(e) amending, to the extent that the board considers necessary
or advisable, an order made pursuant to clause 5(a), (b) or (c) or
the description of a unit contained in a collective bargaining
agreement;

a0 giving any directions that the board considers necessary or
advisable as to the application of @ collective bargaining agreement
affecting the employees in a unit determined to be an appropriate
unit pursuant to clause (b).



[2000] Sask. L.R.B.R. 784 LB.E.W.,, Local 529 v. PYRAMID ELECTRIC CORP. 795

Analysis and Decision

[28] Following Mr. Deacon’s testimony, Mr. Plaxton renewed his request that Pyramid’s
reply be struck. The Board retired o consider the matter. When the hearing reconvened the Board
ordered that the reply by Pyramid to the application should be struck, providing brief oral reasons
with written reasons to follow. Mr. Kenny was invited to make a statement but declined. Mr.
Plaxton was invited to continue with the case on behalf of the Union. He advised that the Union

rested upon the application and the evidence to date.

Striking of the Reply

[29] In the opinion of the Board, Mr. Deacon’s evidence as to the matter of the existence
and alleged disposition of documents and disclosure of it is not credible and the statement of
documents is not reliable. In particular, the disclosure of documents no longer in the possession of
Pyramid is non-compliant with the Board’s Order. Mr. Deacon did not attempt to elaborate on the
statement made in paragraph 2 as to the documents. For example, he said that the principals or
agents of the company could not recall what documents had been destroyed. We are left with no

choice but to infer that Pyramid, and its principal officers, are attempting to unlawfully obstruct the

Board’s process.

[30] The application is nearly 4 years old. Mr. Deacon’s response to the “error” in the
reply he declared demonstrates, putting it in the most charitable light, gross negligence on the part of
him and Pyramid. When we consider the time-consuming, and no doubt expensive, efforts made by
Pyramid to resist disclosure and production by challenging the Board’s jurisdiction, we cannot accept
its assertion that the vast majority of documents relevant to the application have not existed since
before the application was filed. The documents that had been destroyed or were no longer in the
possession of Pyramid were a primary matter of contention before the Board since the first day of
hearing. The response to the obligation to list such documents pursuant to the Board’s Order is
tantamount to contempt of the Board’s Order. For Mr. Deacon to testify before the Board that, based
on the hearsay of Don Basnett and Mr. Perreault, the documents and records were destroyed before
Pyramid was aware of the Union’s application, without corroboration of such assertion, is no less

than incredible.
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[31] The Board is shocked by the behaviour of Pyramid. We have provided Pyramid with
multiple opportunities to explain and substantiate its assertions and claims respecting disclosure and
production. It has failed to fulfill its obligations in that regard. We now view Pyramid’s actions as
an unlawful attempt to frustrate and evade the Board’s process and to inexcusably hinder the
progress of the application. For these reasons, the reply is struck and Pyramid is in the position as if
it had not responded to the application. Therefore, we have determined that Pyramid has no standing

to participate further in the proceedings.
Successorship:

{32] The rationale for the concept of successorship in s. 37 of the Aer was stated by the
Board in Hotel and Restaurant Employees, Local 767 v. 603195 Saskatchewan Ltd., [1994] 3%
Quarter, Sask. Labour Rep. 136, LRB File Nos. 125-94, 130-94 & 131-94, at 139:

Section 37 of The Trade Union Act provides for a transfer of collective bargaining
obligations when a business or part of a business changes hands. It represents an
effort on the part of the legislature to safeguard the protection which employees
have achieved through the exercise of their rights under the Act, when the enterprise
in which they are employed is passed on as a result of negotiations or iransactions
in which they have no opportunity to participate.

[33] In determining whether there has been a successorship within the meaning of .37 of
the Act, the Board must determine whether there has been a sale, lease, transfer or other disposition
of a business or part thereof. In making its determination, the Board attempts to discern the practical
effect of the transaction rather than base the determination on its technical legal form. In United
Brotherhood of Carpenters and Joiners of America, Locals 1805 and 1990 v. Cana Construction Co.
Lid. et al., {1985] Feb. Sask. Labour Rep. 29, LRB Nos. 199-84, 201-84, 202-84 & 204-84, the Board

made the following comment, at 37:

In order to determine whether there has been a sale, lease, tramsfer or other
disposition of a business or part thereof, the Board will not be concerned with the
technical legal form of the transaction but instead will look to see whether there is a
discernable continuity in the business or part of the business formerly carried on by
the predecessor employer and now being carried on by the successor employer.
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[34] The cases demonstrate a number of factors that have been considered including: the
acquisition of managerial knowledge and expertise, equipment, inventory, accounts receivable,
customer lists, goodwill, practical operational control, day to day direction, perception of the
continuity of the enterprise, whether or not a number of the same employees have continued to work
for the successor, whether or not they are performing the same skills, existence or non-existence of a
hiatus in production as well as the service or lack of service of the customers of the predecessor, and
the commonality of directors, officers or shareholders. Of course, this list is not exhaustive of the
factors that may be considered, and, depending upon the situation, certain factors will be more
important than others. This was stated by the Board in Canadian Union of Public Employees, Local

1975-01 v. Versa Services Lid. et al., [1993] 1% Quarter Sask. Labour Rep. 174, LRB File No. 170-
92, at 178:

No list of significance, however, could ever be complete; the number of variables
with potential relevance is endless. It is of utmost importance to emphasize,
however, that none of these possible considerations enjoys an independent life of its
own,; none will necessarily decide the matter. Each carries significance only to the
extent that it aids the Board in deciding whether the nature of the business after the
transfer is the same as it was before, i.e. whether there has been a continuation of

the business.

[35] In the present case, the Board accepts the evidence of Robert McLeod in the Union’s
application, inter alia: that Sparrow or its representative trustee sold, leased, transferred or otherwise
disposed of its business or a part thereof to Pyramid in late 1992 or early 1993, that Pyramid has
carried on business in Saskatchewan since the transfer; that Pyramid has ignored or refused to accede
to the Union’s request for union security made on October 28, 1996, or to comply with the applicable

provincial collective agreements for unionized contractors in the electrical trade division.

[36] We have considered the evidence disclosed by the exhibits and elicited through the

cross-examination of Mr. Deacon. A brief summary of the findings of fact that we have considered

are as follows:

° Pyramid was incorporated in August, 1992, a few months before Sparrow
was placed in receivership, by senior employees of Sparrow, Don Basnett,

Keith Basnett, John Wilson, and a silent partner, Brian Nilsson. They were
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aware of Sparrow’s impending demise. In addition to being the directors of
Pyramid, Don Basnett, Keith Basnett and John Wilson were its senior

executives.

® One of Sparrow’s former Alberta area managers, Mr. Deacon, joined
Pyramid as an employee. He subsequently replaced John Wilson as a
director of Pyramid, joining Don Basnett and Keith Basnett as 75 percent
shareholders through a holding company. He became vice-president of

operations. John Wilson remained with the company.

® Pyramid acquired Sparrow’s entire inventory, tools and other assets from the
Receiver. It acquired Sparrow’s vehicles, by lease or otherwise, and perhaps
acquired other trade equipment and materials. Pyramid may not have

acquired any of Sparrow’s contracts-in-progress.

® The Receiver purported to terminate the employment of all of Sparrow’s
employees as of January 15, 1993, Pyramid commenced active business on
approximately January 16, 1993, Some 23 of Pyramid’s 32 executive, office
and administrative staff at start up were former employees of Sparrow.
Some 60 former Sparrow employees, many of them electrical workers, have

worked for Pyramid in Saskatchewan.

® Sparrow had occupied a building in Nisku, Alberta, as its head office.
Pyramid commenced active business from the same premises and continued
to use Sparrow’s office stationery and forms bearing the Sparrow logo.
Pyramid leased the premises and later purchased them (through Pyramid
Land Corporation) from Sparrow’s parent company. The Receiver closed
Sparrow’s Maidstone, Saskatchewan office, and Pyramid shortly afterwards

opened an office in Meadow Lake, Saskatchewan.
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[37] We do not accept the evidence of Mr. Deacon concerning the acquisition by Pyramid

of Sparrow’s assets except as concerns the above findings. His evidence was otherwise too tentative,

uncertain and based upon dubious origins.

[38] On the whole, we find that the Receiver disposed of all or part of Sparrow’s business
to Pyramid, and there has been a sufficient continuity of the business of Sparrow in Saskatchewan,

such that Pyramid is the successor to Sparrow, pursuant to s. 37 of the def and is bound by the

certification Order granted to the Union.

Unfair Labour Practice

[39] We also find that Pyramid committed an unfair labour practice in violation of s.

36(2) of the Act in failing to carry out the provisions of s. 36(1) of the Acf respecting union security.

Orders

[140] As the successor to Sparrow for the purpose of s. 37 of the Act, Pyramid is bound by
the certification Order dated November 2, 1993, which shall be amended accordingly. Pyramid is
also bound by all collective agreements regarding unionized employers in the electrical trade

division in the construction industry in Saskatchewan.

j41] Pyramid has committed an unfair labour practice in violation of s. 36(2) of the Aet,

shall forthwith cease violation of same and shall comply with s. 36(1) of the Acr.

[42] Pyramid shall pay to the Union a sum equivalent to the union dues that it should
have remitted to the Union from the date of the Union’s request for union security — October 28,
1996, to the date payment is made. The Board shall remain seized with respect to any issues

regarding the amount payable, should the parties be unable to resolve the matter after a period of 30

days.
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DENISE NAGEL, Applicant v. ADMINISTRATIVE AND SUPERVISORY
PERSONNEL ASSOCIATION and UNIVERSITY OF SASKATCHEWAN,
Respondents

LRB File No. 252-00; December 27, 2000
Chairperson, Gwen Gray; Members: Michae! Carr and Bob Todd

For the Applicant: Denise Nagel
For the Union: Gary Bainbridge
For the Employer: Neil Gabrielson

Practice and procedure ~ Preliminary objection — Under circumstances before
it, Board will not prevent counsel from acting for employer in proceedings
where counsel’s firm previously assisted applicant on unrelated matter,

Practice and procedure — Particulars — Board directs union to meet with
applicant to outline steps taken to deal with applicant’s complaint against
employer — Board declines to make further order.

Practice and procedure - Particulars - Board does not require extensive
pleadings from parties before it — General denial by respondent suffices to put
applicant on notice that respondent does not admit to matters alleged in
application — Board finds that respondent properly set ocut material facts as
reguired by reply form.

The Trade Union Act, s. 25.1.

REASONS FOR DECISION

Ruling on Procedural Matters

{1} Gwen Gray, Chairpersen: The Applicant filed an application alleging a breach of
the duty of fair representation provisions contained in s. 25.1 of The Trade Union Act, R.S.S. 1978, c.
T-17 (the “Act”), by the Administrative and Supervisory Personnel Association (“ASPA”) relating to
the termination of her employment on February 18, 2000 as marker in the Agricultural Business
Certificate program in the Extension Division of the University of Saskatchewan. ASPA responded
to the application. The University of Saskatchewan was also notified of the application and has
standing as a party. Mr. Gabrielson from the law firm of McKercher, McKercher and Whitmore

represents the University in these proceedings.
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i2] In a letter to the Board dated November 2, 2000, Ms. Nagel asked that the Board
remove Mr. Gabrielson as solicitor of record for the University. The essence of Ms. Nagel’s
complaint is that Mr. Gabrielson’s law firm has acted in another capacity for her and would be in a

conflict of interest with the firm’s concurrent representation of Ms. Nagel and the University.

131 Mr. Gabrielson argued that the matter under review in these proceedings does not
raise similar or related matters to the matters dealt with earlier by members of his firm in relation to
a matrimonial dispute in which Ms. Nagel was a party. In addition, Mr. Gabrielson pointed out that

the earlier matter was finalized in 1990 or 1991 while Ms. Nagel’s employment with the University

did not commence until 1994.

14] The Board heard from the parties in relation to this preliminary matter on Thursday,
December 21, 2000. The Board has the general authority under the Act to control its own
proceedings and to prevent counsel! from appearing for one party in circumstances where such
appearance would constitute a violation of The Legal Profession Act, 1990, S.S. 1990-91, ¢. L-10.1.
The Legal Profession Act, 1990 is established to protect the public in their dealings with members of
the legal profession and is important to respect in all proceedings. This Board, however, does not
profess any expertise in matters arising under The Legal Profession Act, 1990 and we will only apply

its provisions in a case of obvious conflict.

[5] In the present case, as we understand the facts alleged by Ms. Nagel, Mr.
Gabrielson’s firm provided some mediation assistance to Ms. Nagel and her former spouse in a
matrimonial dispute. The assistance was provided some time prior to 1990 or 1991. Since that time,
Ms. Nagel has made inquiries of the firm in relation to the previous matter but she has not engaged
counsel as her own solicitor or in a mediation role since the 1990 or 1991 date. Mr. Gabrielson
regularly acts as counsel for the University of Saskatchewan before this Board. In the application
filed by Ms. Nagel, the assertions do not give rise to any matter which is remotely related to the
matrimonial proceedings which were the subject of Ms. Nagel’s earlier dealings with Mr.
Gabrielson’s firm. We do not see any possible conflict of interest arising from Mr. Gabrielson’s
representation of the University in the present application and the earlier assistance provided by his

firm on the earlier matter. For this reason, we will not prevent Mr. Gabrielson from acting on behalf

of the University in these proceedings.
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[6] Ms. Nagel also requested the production of certain information from the University
and ASPA in relation to the replies filed by each in these proceedings. In relation to the request
made on ASPA, the Board directed ASPA to meet with Ms. Nagel to outline to her the steps it had
taken in dealing with her complaint against the University. This step was taken as a practical matter
to assist Ms. Nagel to gain a better understanding of the attempts ASPA has made to discuss her
grievance with the University and to understand the outcomes of such discussions. Ms. Nagel is

entitled to such information as a member of ASPA.

{71 No other order will be made against ASPA in relation to the request for particulars
filed in relation to its Reply. The particulars requested primarily relate to matters of evidence, not
pleadings, and are not properly the subject matter of a request for particulars. For instance, Ms.
Nagel sought particulars of a general denial made by ASPA in its Reply. In proceedings before the
Board, a general denial constitutes notice to the applicant that she must establish the assertion made
in her application without the assistance of admissions from the responding party. While the Board
expects a responding party to admit facts that it acknowledges are frue, the responding party is also
entitled to plead a general denial thus putting the applicant to proof of her assertions. The onus of

proof rests on the Applicant at all times 1n an application of this nature.

18] Ms. Nagel also filed a five page “Request for an Order to Strike From the Reply” in
relation to the Reply filed by the University. Ms. Nagel asserted in this document that the University
failed to admit, deny or specifically comment on a number of the allegations contained in her
application. On review of the University’s Reply, the Board finds that it properly sets out the matters
admitted by the University, the matters not admitted by the University and which the applicant is
required to prove, and its own version of the facts related to its employment relationship with Ms.

Nagel.

[9] The Board does not require extensive pleadings either from an applicant or a
respondent. There is no formal discovery process before the Board although often the parties will
voluntarily attend a pre-hearing meeting where evidence and documents will be discussed and
exchanged. There is no formal requirement for a responding party to make a specific denial of
matters asserted in the application. A general denial will suffice to put the applicant on notice that

the responding party does not admit to the matters alleged in the application. In this case, the
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University has properly set out the material facts on which it will rely as it is required to do in Form
11 thus disclosing its case to the applicant. No order will be made in relation to Ms. Nagel's

application to strike out the Union's pleadings.

[19] Ms. Nagel also sought details of the claim made by the University that it discharged
her for just cause. This matter is one that is before the Board in a collateral fashion. It is the
underlying grievance that Ms. Nagel wishes ASPA to challenge under the terms of the collective
agreement between it and the University. The facts relied on to establish “just cause™ are not central
to this dispute which raises the issue whether ASPA has an obligation to grieve the dismissal of Ms.
Nagel. No order for particulars will be made against the University in relation to Ms. Nagel’s

request for more details of her termination.

[11] Ms. Nagel also sought leave to amend her application to raise an allegation that
ASPA is a company dominated union as that term is defined in the Act. The Board pointed out to
Ms. Nagel that such pleadings, if successful, would result in the rescission of the certification Order
issued to ASPA and, as such, would be inconsistent with her main application in which she sought
representation from ASPA. Ms. Nagel then sought to amend her application to raise concerns under

other sections of the 4cr which the Board will permit.

[12] The amendments shall be filed with the Board within one week of receipt of this

Order.
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