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KEITH CHESTON, Applicant and SASKATCHEWAN JOINT BOARD, RETAIL, 
WHOLESALE AND DEPARTMENT STORE UNION, LOCAL 539, Union and 
SHERWOOD CO-OPERATIVE ASSOCIATION LTD., Employer 

LRB File No. 171-96; January 4, 1999 
Chairperson, Gwen Gray; Members: Bob Todd and Don Bell 

For the Applicant: Keith Cheston 
For the Union: Paul Gui11et 
For the Employer: Dale Hallson 

Duty of fair representation - Remedy - In accordance with Order of Board, 
union considered applicant's position relating to seniority calculation by 
meeting with applicant on several occasions - Union not persuaded by 
applicant's arguments - Union met obligations imposed by Board - No further 
action by union required. 

The Trade Unioll Act, s. 25.1. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Keith Cheston filed a duty of fair representation 

application against Saskatchewan Joint Board, Retail, Wholesale and Department Store Union, Local 

539 (the "Union"). The Board issued its Reasons for Decision and Order with respect to this application 

on January 15, 1998 (see [1998] Sask. L.R.B.R. 36). Mr. Cheston requested the Board to reconvene to 

clarify the Board's Order and to determine issues related to the Union's compliance with the Order. The 

Board reconvened a hearing on December 17, 1998. Mr. Cheston represented himself at the hearing; 

Paul Gui11et, Union Representative, represented the Union; Dale Hallson appeared on behalf of 

Sherwood Co-operative Association Ltd. (the "Employer"). 
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Facts 

[2] Kevin Burrell, President of the local Union, testified that the Union convened a 

meeting with Mr. Cheston in February, 1998 after receiving the Board's Order and Reasons for 

Decision. At the meeting, the Union committee and Mr. Cheston discussed the formula used to 

calculate Mr. Cheston's seniority. 

[3] In April, 1998, the Union's bargaining committee, which included Mr. Bun-ell, decided 

to ask Mr. Cheston and the Employer to meet with the Union's bargaining committee to discuss the 

formula used to calculate Mr. Cheston's seniority relative to other members on the seniority roster who 

were or may have been affected by the improper promotion of Mr. Cheston to a full-time position. The 

Union asked for the assistance of a conciliator from the Labour Relations, Mediation and Conciliation 

Branch of Saskatchewan Labour at the meeting. The meeting took place on August 11, 1998 and was 

conducted on a "without prejudice" basis with George Semeniuk, senior labour relations officer, Labour 

Relations, Mediation and Conciliation Branch, in attendance as mediator. At the conclusion of the 

meeting, the Employer and the Union agreed on the appropriate formula to use to calculate the seniority 

of Mr. Cheston. Mr. Cheston, however, did not agree with the formula. 

[4] On September 19, 1998, Mr. Cheston wrote the Union and requested that the Union 

proceed with an arbitration of the issue of his seniority as the labour relations mediation effort had 

failed. 

[5] However, the Union's bargaining committee decided to report on the matter to the 

Union's membership meeting on September 29, 1998. Mr. Cheston was notified of the meeting, which 

he did attend. He was permitted to participate in the discussion of the calculation of his seniority at the 

meeting and to make his case to the membership of the Union. The Union also posted notice of the 

meeting in the workplace. According to Mr. Bun-ell, Mr. Guillet gave a lengthy report on the matter to 

the membership. The bargaining committee recommended to the membership that Mr. Cheston's 

complaints not be referred by the Union to arbitration. The members voted in favour of the bargaining 

committee's recommendation. 
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Previous Board Order 

[6] The Order under consideration contained the following directions to the Union: 

The Labour Relations Board, pursuant to Sections 5(d) and (e) of The Trade Union Act 
hereby: 

(a) FINDS the Saskatchewan Joint Board, Retail, Wholesale and Department 
Store Union, Local 539 C-1 violated Section 25.1 of The Trade Union Act 
by arriving at an agreement with Sherwood Co-operative Association 
Limited based upon a calculation of hours made without input from the 
Applicant; 

(b) ORDERS the Saskatchewan Joint Board, Retail, Wholesale and 
Department Store Union, Local 539 C-1 to consult with the Applicant 
respecting his calculation of the hours he worked as a full-time employee 
less the hours he would have worked as a part-time employee had he not 
been appointed to the full-time position; 

(c) ORDERS the Saskatchewan Joint Board, Retail, Wholesale and 
Department Store Union, Local 539 C-1 to refer the matter of the 
calculation of hours to arbitration in accordance with the arbitration 
provisions in the collective agreement between the Saskatchewan Joint 
Board, Retail, Wholesale and Department Store Union, Local 539 C-1 and 
Sherwood Co-operative Association Limited and to have carriage of and 
bear its share of the costs of the arbitration, if: 

(i) as a result of the consultation ordered in paragraph (b) 
above, the Saskatchewan Joint Board, Retail, Wholesale and 
Department Store Union, Local 539 C-1 is persuaded that the 
calculation of hours made by it and the Sherwood Co
operative Association Limited without input from the 
Applicant was incorrect; and 

(ii) the matter is either not referred to grievance mediation or is 
referred to but not resolved by grievance mediation. 

(d) DISMISSES the remainder of the Applicants application herein. 

Analysis 

[7] The Board's previous Order required the Union to consult with Mr. Cheston with 

respect to the calculation of his and others seniority. If the Union was convinced through the 

consultation process that it had made an error in its earlier calculation of seniority, then the Union was 
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directed to attempt to seek a resolution from the Employer through grievance mediation or through 

arbitration. 

[8] When the Union requested the assistance of the Labour Relations, Mediation and 

Conciliation Branch of Saskatchewan Labour, Mr. Cheston assumed that the Union had concluded that 

the original calculation of seniority was incorrect. On his understanding of the effect of the Board 

Order, once grievance mediation had been attempted and failed, then the Union was obligated to refer 

the matter to grievance arbitration. 

[9] In fact, however, the Union had not reached the conclusion that its original calculation 

of Mr. Cheston and other employees' seniority was incorrect as a result of its consultation with Mr. 

Cheston. The Union requested the meeting with Mr. Cheston, the Employer and a mediator from 

Saskatchewan Labour in order to have a full and complete discussion of the matter. At the August 11, 

1998 meeting it was clear to Mr. Cheston that the Union and the Employer agreed in principle to the 

same formula for calculating seniority. The Union did not reach the conclusion that its original 

calculation of Mr. Cheston's seniority was in error. 

[10] In our view, the Union has met the obligations imposed on it by the Board in its earlier 

Order. It considered Mr. Cheston's position by meeting with him on at least three occasions. It was not 

persuaded by Mr. Cheston's arguments. There is nothing further for the Union to do with respect to Mr. 

Cheston's claim. 
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THE NEWSPAPER GUILD CANADA/COMMUNICATION WORKERS OF 
AMERICA, CLC, AFL-CIO, IFJ, Applicant and STERLING NEWSPAPERS GROUP, 
A DIVISION OF HOLLINGER INC., Respondent 

LRB File No. 187-98; February 2, 1999 
Chairperson, Gwen Gray; Members: Carolyn Jones and Leo Lancaster 

For the Applicant: Drew Plaxton 
For the Respondent: Dennis Ball, Q.C. 

Bargaining unit - Appropriate bargaining unit - Board policy - Board adopts 
earlier decision on under-inclusive bargaining units and concludes that editorial 
bargaining unit is appropriate bargaining unit. 

Bargaining unit - Appropriate bargaining unit - Community of interest - Board 
finds that editorial employees are discrete group who are not regularly 
interchanged with employees in other departments and who are a viable unit in 
an industry which has been historically difficult to organize - Board finds 
editorial bargaining unit is appropriate bargaining unit. 

Bargaining unit - Appropriate bargaining unit - Board policy - Board 
distinguishes between situation where second union attempts to organize 
employees of an employer with an "all employee" certification Order in place 
and situation where second union attempts to organize employees of an 
employer with an under-inclusive certification Order in place - Board 
distinguishes situation before it from recent middle management decisions. 

Employer - Definition - Board identifies and applies tests to determine which of 
two entities is employer in labour relations sense - Board concludes that 
corporate entity is employer. 

Employee - Managerial exclusion - Board holds that city editor, news editor, 
sports editor and chief photographer function primarily in supervisory not 
managerial capacity - Board declines to exclude positions from scope of 
bargaining unit. 

The Trade Union Act, ss. lea), 2(t), Sea), S(b), S(c) and 37.3. 



6 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 5 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The Newspaper Guild Canada/Communication Workers 

of America, CLC, AFL-CIO, IFJ (the "Guild") applied on September 23, 1998 to be certified as the 

bargaining agent for all employees in the editorial department of the Leader-Post, the editorial 

department of the Regina Sun and the Leader-Star News Services, in Regina, Saskatchewan except the 

editor-in-chief, managing editor, stringers, per-occasion contributors and interns on educational 

assignments. 

[2] In its reply, Sterling Newspapers Group, a Division of Hollinger Inc. (the "Employer") 

claimed that the proposed bargaining unit was not an appropriate unit because it included employees of 

the Leader-Star News Services. The Employer also objected to the departmental nature of the proposed 

bargaining unit and submitted that a bargaining unit comprised of only one of several departments 

within the Leader-Post was inappropriate for collective bargaining. 

[3] At the hearing of the matter the Employer disputed the inclusion of the chief 

photographer, city editor, sports editor, and news editor. It was agreed at the outset of the hearing that 

the associate editor should be excluded from the proposed bargaining unit based on the managerial 

functions of the position. Similarly, it was agreed that the position of business editor be included in the 

proposed bargaining unit as the position does not have sufficient managerial duties assigned to it to 

exclude it from the proposed bargaining unit. 

[4] During the course of the first day of hearings, Darrell Davis, an employee in the 

proposed bargaining unit, appeared before the Board to make a brief statement. In his statement, Mr. 

Davis complained about the manner in which the Guild obtained support from the employees of the 

Leader-Post, in particular, by attending at the homes of some of the employees in the evenings and by 

not contacting all employees in the proposed bargaining unit. He requested that a vote be conducted 

among the employees in question to determine if they wish to be represented by the Guild. Mr. Davis 

did not file an intervention or bring forward evidence to the Board which would raise any other issues 

with respect to the validity of the support evidence filed with the Board by the Guild. 
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Facts 

[5] The Guild originated in the United States in the 1930's and began organizing in major 

daily newspapers in Canada after World War n. The core of the Guild's membership are employees in 

the newsrooms of daily newspapers. In 1950, the Guild expanded its membership in Canada to include 

editorial and newsroom staff of the Canadian Broadcasting Corporation. The Guild recently merged 

with the Communication Workers of America; however, the Southern Ontario Newspaper Guild, a local 

of the Guild, rejected the merger and instead joined the Communication, Energy and Paperworkers 

Union ("CEP"). 

[6] Dan Zeidler, Staff Representative for the Guild, described the incremental, 

departmental nature of the Guild's organizing in the newspaper industry throughout Canada. The 

organizing pattern generally begins with the editorial department of a daily newspaper and over the 

years expands to include other departmental bargaining units. Traditionally, the Guild has organized 

employees who work primarily in the front end of a newspaper, while the Graphic Communication 

International Union has organized employees in pressrooms and the back end of newspapers. The 

Guild, however, does represent some pressroom and mailroom employees in Canada. An example of 

the incremental, departmental approach to organizing was demonstrated by the Brantford Expositor, 

where the Guild organized the editorial and advertising departments in separate bargaining units in 

1957 and the circulation department in 1988. The Southern Ontario Newspaper Guild organized eight 

separate bargaining units at the Globe and Mail. Most of the Guild's department by department 

organizing was accomplished early in the Guild's life in Canada. However, Mr. Zeidler did indicate 

that the Guild had recently applied to certify an editorial department at a daily newspaper in Halifax and 

he noted that CEP was recently certified for the editorial department at the Calgary Herald. 

[7] Mr. Zeidler testified as to the community of interest that exists among employees in the 

editorial department. He noted that they share common terms and conditions of employment, as well as 

professional responsibilities and interests as journalists. Mr. Zeidler testified that there is generally 

little movement of employees between the editorial department and other departments in a newspaper. 

The editorial department is viewed as the creative end of a newspaper; it is also the costly end of the 

newspaper. 
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[8] Department heads in the editorial department at the Leader-Post include the news 

editor, city editor, sports editor, chief photographer and business editor. It was the Guild's view that 

none of these positions perform significant managerial functions so as to remove them from the 

bargaining unit. 

[9] The Leader-Star News Services is a news bureau which provides legislative reporting 

and columns to the Employer in Saskatchewan. Mr. Zeidler was of the view that these employees have 

a natural affinity with the editorial employees at the Leader-Post because they are employees of the 

same company working in the same city. Mr. Zeidler was doubtful that employees of the Leader-Star 

News Services could form a viable bargaining unit on their own. 

[10] Mark Wyatt, Bureau Chief of the Leader-Star News Services, testified that the 

employees of the Leader-Star News Services receive their paycheques and other employment benefits 

from the Leader-Post although he acknowledged that the Leader-Star News Services is funded equally 

by the Leader-Post and the Star Phoenix. He takes direction from and reports to the editors of the 

Leader-Post and Star Phoenix. Currently, there are three reporters attached to the Leader-Star News 

Services, including Mr. Wyatt. Mr. Wyatt does not have input into the hiring of staff, budget or other 

decisions, such as the downsizing of the service. 

[11] Steve Gibb, Editor of the Star-Phoenix, testified that the idea of creating the Leader-

Star News Services came up in discussions in the late 1980's. The Leader-Post and the Star Phoenix 

were then both owned by Annadale Publishing. Mr. Gibb indicated that the idea for a news service was 

viewed as a more productive use of the news gathering services of the two organizations. Both 

operated a legislative bureau at the Legislative Buildings in Regina and covered the same political 

stories until the creation of the Leader-Star News Services. 

[12] Mr. Gibb noted that despite their common ownership the two newspapers had always 

operated independent of one another, both financially and editorially. Co-operation between the papers 

has been difficult to achieve, in part because the Star Phoenix became a morning paper before the 

Leader-Post. Both papers were protective of their major stories and tended not to provide them in a 

timely fashion to each other. When a co-operative news service was first considered, it was felt that the 

service would need to be placed under the auspices of an independent arm of the corporation to combat 

the previous competitive attitudes of the two editorial departments. This led to the birth of the Leader-
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Star News Services in July, 1993. The staff of the service was recruited from both papers in equal 

numbers. 

[13J The Leader-Star News Services was and continues to be funded on an equal basis by 

both papers with the accounting functions carried out at the Leader-Post. It is an independent arm of 

the two newspapers. Work is assigned among the reporters by the editor or bureau chief of the Leader

Star News Services and the bureau chief is ultimately responsible to the editors of the two newspapers. 

Labour relations decisions, such as a decision to reduce the number of reporters in the service, have 

been made in the past by the publisher reporting either to Armadale or to the Employer. Normal wage 

increases are determined by the editors of the two papers who must also obtain overall permission from 

the publisher. Recruitment continues to be made from both newspapers to maintain the balance 

between Saskatoon and Regina reporters. 

[14J On cross-examination, Mr. Gibb acknowledged that the Leader-Star News Services 

employees, like employees of the Leader-Post, have not received a three percent wage increase recently 

offered to employees at the Star Phoenix and have not been offered a bonus by the publisher as were 

employees at the Star Phoenix. Mr. Gibb testified that Bob Calvert, Publisher, has responsibility overall 

for all Employer-owned publications in Saskatchewan, including the Leader-Star News Services. Mr. 

Calvert sets the wages for staff at the Leader-Star News Services. Until recently, all three organizations 

in Saskatchewan, that is, the Star Phoenix, the Leader-Post and the Leader-Star News Services had 

enjoyed similar wages and working conditions. 

[15] Mr. Gibb expressed concerns on re-examination that the inclusion of the Leader-Star 

New Services in an editorial bargaining unit with the Leader-Post may take some control of the service 

away from the Star-Phoenix, especially in the cost ofthe service. 

(16) Bob Hughes, Editor of the Leader-Post, is responsible for the overall operations of its 

newsroom. There are 48 employees in the newsroom compared to an employee complement of 385 

(260 full-time and 125 part-time) at the Leader Post. Mr. Hughes is assisted by a managing editor, 

Marlin Marshall, and an associate editor, John Swann. In addition, the news editor, city editor, sports 

editor, business editor and chief photographer also report to Mr. Hughes. The news editor is 

responsible for nine employees; the city editor oversees eight and one-half full-time positions plus one 
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intern; the sports editor is responsible for five employees; the chief photographer is responsible for four 

employees. 

[17] Mr. Hughes testified that the Star-Phoenix and the Leader-Post have always been 

owned by a common corporation. Each is registered under a separate business name. Despite the 

common ownership, the papers have operated in a very independent fashion, and, according to Mr. 

Hughes, have been "fiercely independent" in the editorial departments. 

[18] According to Mr. Hughes, the Leader-Star News Services operates in an independent 

fashion without direction from him. Mr. Hughes identified one of the strengths of the service as its 

independence from the two newspapers. He feared that the independence of the Leader-Star News 

Services would be jeopardized if it were to be included in an editorial bargaining unit at the Leader

Post. 

[19] In relation to the managerial exclusions sought by the Employer, Mr. Hughes indicated 

that the department heads are responsible for interviewing and recommending new staff. They obtain 

Mr. Hughes' approval before offering employment to the successful candidate. According to his 

evidence, he has never disapproved such a recommendation although he does possess the final authority 

over hiring. Department heads are authorized to call extra staff in, to authorize overtime, to make work 

assignments, and to initiate disciplinary procedures. Mr. Hughes would also be involved in disciplinary 

matters, along with the human resources personnel and legal counsel. Department heads determine the 

schedules of employees in their departments, and also set holiday schedules. Budgetary matters overall 

are the responsibility of Mr. Hughes although department heads are expected to bring extraordinary 

matters to his attention. Department heads do not see the budget. All expenditures must be approved 

by the editor. 

[20] Department heads may make recommendations regarding salary of their staff but they 

do not have direct input into salary decisions. Mr. Hughes acknowledged that the payroll system, 

benefits and other employment policies were the same for the Leader-Star News Services employees as 

for Leader-Post employees. Mr. Hughes was unaware of who made the recent decision to grant 

employees at the Star Phoenix a three percent salary increase and not to grant the same increase to the 

employees at the Leader-Post and the Leader-Star News Services. 
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[21] He was also not aware of who ordered the installation of a time clock in the editorial 

department after the application for certification was filed. He testified that he asked the building 

department employee who installed the time clock where it came from and he pointed to the executive 

offices of the newspaper. 

[22} Allan Driver, news editor, testified that he oversees the work of nine employees. He is 

authorized to approve overtime, call in extra staff, assign daily work, recommend hiring and initiate 

discipline or deal with disciplinary incidents that occurred on his shift. He gave examples of dealing 

with performance related problems with one staff member and the evaluation of probationary 

employees. Generally, however, his staff are long term employees who are knowledgeable in their 

work and require little direction or discipline. When downsizing occurred on the sale of the newspapers 

from Armadale to the Employer, the department heads did not have any input into who was selected for 

lay-off. 

[23] The chief photographer, Roy Antal, testified that he supervises a staff of four full-time 

photographers. He performs the same type of duties as does Mr. Driver. He also spends about 20 

percent of his time actually taking photographs. He has authority to administer verbal reprimands. 

[24] Greg Drinnan, sports editor, also testified that he short-lists, interviews and 

recommends staff for hiring. He also recommended the promotion of one staff member to assistant 

sports editor. He has been involved in two disciplinary incidents - on one occasion he witnessed an 

incident between two employees and sent one employee home for the remainder of the shift. He 

reported the matter to the editor and recommended discipline. On the second occasion, he restricted the 

credentials of one reporter to coverage of a sports event only after receiving information that the 

employee had been engaged in questionable conduct at a social venue of the sporting event. The matter 

was also reported to the editor and the reporter was spoken to by Mr. Drinnan. Mr. Drinnan was not 

aware who decided to lay-off two sports reporters when the sale from Armadale to the Employer took 

place. He was not consulted with respect to the selection of staff. 

[25J Andrew Cooper, city editor, supervises eight and one-half positions. He also 

interviews and recommends candidates for new positions. He selects interns to work at the paper from 

the School of Journalism at the University of Regina. He also schedules work, assigns daily work, 

authorizes overtime, grants time-off for short leaves of absence and calls-in employees as needed. He 
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has not dealt with any disciplinary situation. He did not have input into the selection of staff for lay-off 

when the sale from Armadale to the Employer occurred, nor does he have input into the wages paid to 

his staff. He does take staff concerns about salaries to the editor. 

Relevant Statutory Provisions 

[26] In addition to considering the general provisions contained in s. Sea), (b) and (c) of The 

Trade Union Act, R.S.S. 1978, c. T-17, the issues raised in this application require the Board to interpret 

and apply the following provisions: 

2. In this Act: 

(a) "appropriate unit" means a unit of employees appropriate for the purpose 
of bargaining collectively. 

(f) "employee" means: 

(0 a person in the employ of an employer 
except: 

(A) a person whose primary 
responsibility is to actually exercise 
authority and actually perform 
functions that are of a managerial 
character, or 

(B) a person who is regularly acting 
in a confidential capacity with 
respect to the industrial relations of 
his or her employer. 

(i. 1 ) a person engaged by another person to 
perform services if, in the opinion of the board, the 
relationship between those persons is such that the 
terms of the contract between them can be the subject 
of collective bargaining. 

37.3(1) If, in the board's opinion, associated or related businesses, undertakings or 
other activities are carried on by or through more than one corporation, partnership, 
individual or association, or a combination of them under common control or 
direction, the board may treat them as constituting one employer for the purposes of 
this Act and grant any relief, by way of declaration or otherwise, that the board 
considers appropriate. 
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37.3(2) Subsection (1) applies only to businesses, undertakings or other activities that 
become associated or related after the coming into force of this section. 

Arguments 

[27] Mr. Plaxton, counsel for the Guild, referred the Board to the following cases in support 

of the Guild's argument that the city editor, sports editor, chief photographer and news editor are 

"employees" within the meaning of s. 2(f)(i) of the Act: Macdonalds Consolidated Limited v. Retail, 

Wholesale and Department Store Union, [1985] Mar. Sask. Labour Rep. 32, LRB File No. 224-83; 

Saskatchewan Government Employees' Union v. Saskatchewan Liquor and Gaming Authority; 

Saskatchewan Liquor Store Managers' Association v. Saskatchewan Liquor and Gaming Authority, 

[1997] Sask. L.R.B.R. 836, LRB File Nos. 037-95 & 349-96; and Westfair Foods Limited v. United 

Food and Commercial Workers International Union, [1981] Feb. Sask. Labour Rep. 66, LRB File No. 

085-80. Counsel argued that the employees in question have no actual authority to hire, fire or 

discipline any employees and have no input in the labour relations of the Employer. The Guild 

submitted that the department heads would not be placed in a conflict of interest in a labour relations 

sense by being included in the bargaining unit. 

[28] On the second issue of the appropriateness of the proposed bargaining unit, counsel 

referred to the submissions made by him as counsel for the union in Graphic Communications 

International Union, Local 75M v. Sterling Newspapers Group, a Division of Hollinger Inc., [1998] 

Sask. L.R.B.R. 770, LRB File No. 174-98 (the "Gcm case"). At the time of the hearing of this 

application, no decision of the Board had been rendered in the GCm case. In that instance, the union 

applied for a bargaining unit comprised of employees in the press room at the Leader-Post. The 

Employer took the position that the unit applied for was not an appropriate bargaining unit because of 

its small, departmental nature. Both Mr. Plaxton and Mr. Ball, counsel for the Employer on the current 

application, appeared on the Gcm case. 

[29] In support of the Guild's position, counsel referred the Board to: Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. Canadian Pioneer Management Group et al., 

[1978] May Sask. Labour Rep. 37, LRB File No. 661-77; Hotel Employees and Restaurant Employees 

International Union, Local 676 v. Gene's Ltd., [1984] July Sask. Labour Rep. 37, LRB File No. 495-83; 

Hanna v. Government of Saskatchewan and Saskatchewan Government Employees' Union, [1985] Aug. 
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Sask. Labour Rep. 31, LRB File No. 338-84; Retail, Wholesale and Department Store Union v. Nelsons 

Laundries Limited, [1993] 1st Quarter Sask. Labour Rep. 242, LRB File No. 254-92; University of 

Saskatchewan Faculty Association v. University of Saskatchewan, [1995] 1st Quarter Sask. Labour Rep. 

201, LRB File No. 127-94; Construction and General Workers Union, Local 180 v. Saskatchewan 

Writers Guild, [1998] Sask. L.R.B.R. 107, LRB File No. 361-97; The Ottawa Citizen, A Division of 

Southam Inc. v. Ottawa Newspaper Guild, Local 205 (1987), 18 CLRBR (NS) 104 (Ont. LRB); The 

Flyer Force, A Division of Southam Inc. v. International Typographical Union Local No. 70, [1987] 

B.C.L.R.B. No. 50/87; Graphic Communications International Union v. Southam Inc. (1994),94 CLLC 

16,034 (Alta. LRB); and Graphic Communications International Union, Local 34M v. Southam, Inc., 

[1998] AIta. L.R.B.R. 477 (Alta. LRB). 

[30] Counsel also referred the Board to Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. Pepsi-Cola Canada Beverages (West) Ltd., [1997] Sask. L.R.B. R. 696, 

LRB File No. 166-97, with respect to the interpretative approach the Board applies to the Act. Mr. 

Plaxton argued that the only reason for not allowing the editorial bargaining unit was for employer 

convenience or to avoid the certification. 

[31] With respect to the inclusion of the employees at the Leader-Star News Services in the 

proposed bargaining unit, counsel argued that it was impractical to establish a single bargaining unit for 

the Leader-Star News Services and encouraged the Board to include the employees in a larger editorial 

unit with the Leader-Post editorial department. 

[32] Mr. Ball, counsel for the Employer, submitted that the proposed bargaining unit was 

not appropriate for collective bargaining. In support of this position, counsel referred the Board to the 

following cases: Hotel Employees and Restaurant Employees Union, Local 767 v. Regina Exhibition 

Association Ltd., [1986] Oct. Sask. Labour Rep. 43, LRB File No. 015-86; Saskatchewan Centre of the 

Arts v. International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 

the United States and Canada, [1992] 3rd Quarter Sask. Labour Rep. 127, LRB File No. 126-92; Public 

Service Alliance of Canada v. Casino Regina, [1996] Sask. L.R.B.R. 454, LRB File No. 068-96; City of 

Saskatoon v. Canadian Union of Public Employees, Local 59, Saskatoon Civic Middle Management 

Association and Amalgamated Transit Union, Local 615, [1998] Sask. L.R.B.R. 335, LRB File 244-97; 

United Civil Servants of Canada v. Department of Municipal Affairs and Saskatchewan Civil Service 

Association (1945), 1 Sask. L.R.B. Decisions 20; B.C Place v. lA.T.S.E. and S.E.lU., [1987], 
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B.C.L.R.B. No. 44/87 (BCLRB); The Spectator, A Division of South am Inc., [1981] OLRB Rep. Aug. 

1177 (OLRB); Peterborough Typographical Union, Local 248 v. Peterborough Examiner, a Division of 

Canadian Newspapers Company Limited et al. (1982), 82 CLLC 16,162 (OLRB); Southern Ontario 

Newspaper Guild v. T. V. Guide Inc. (1986), 14 CLRBR (NS) 144 (OLRB); The Windsor Star, a 

Division of Southam Inc., OLRB File Nos. 2379-94-R and 2380-94-R, May 10, 1995; Metroland 

Printing, Publishing & Distributing Ltd., [1995] OLRB No. 2820 (OLRB); YMCA v. Canadian Union 

of Public Employees, Local 1902-08, [1992] 4th Quarter Sask. Labour Rep. 71, LRB File No. 123-92; 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. OK Economy Stores 

Ltd., [1990] Fall Sask. Labour Rep. 64, LRB File No. 264-89. 

[33J Counsel also argued that the certification of a departmental editorial union would 

restrict the choice of unions for currently unrepresented employees at the Leader-Post to the Guild if the 

unrepresented employees applied to be certified in the future. Counsel relied on Saskatchewan 

Government Employees' Union v. Saskatchewan Liquor and Gaming Authority et al., supra; City of 

Saskatoon v. Canadian Union of Public Employees, Local 59 and Saskatoon Civic Middle Management 

Association, [1998] Sask. L.R.B.R. 321, LRB File No. 232-97; Saskatoon Civic Middle Management 

Association v. City of Saskatoon and Canadian Union Of Public Employees, Local 59, [1998] Sask. 

L.R.B.R. 341, LRB File Nos. 354-97 & 010-98; and Professional Institute of the Public Service of 

Canada v. Government of Saskatchewan and Saskatchewan Government Employees' Union, [1998] 

Sask. L.R.B.R. 169, LRB File Nos. 018-97 and 031-97. Counsel also relied on the "build-up" principle 

which has been applied by some labour relations boards to prevent a small group of employees from 

electing the bargaining agent for a potentially larger group of employees. 

[34J The Employer also opposed the inclusion of the Leader-Star News Services in the 

proposed bargaining unit. Counsel argued that the Leader-Post, the Star-Phoenix and the Leader-Star 

News Services are all separate employers although it is acknowledged that they are all owned by the 

Employer. Counsel argued that the Board could only include employees of the Leader-Star News 

Services in a bargaining unit with Leader-Post employees if it finds that the provisions of s. 37.3 of the 

Act apply to the two entities. Section 37.3 of the Act deals with related employers and applies only to 

businesses that became related after the introduction of s. 37.3 of the Act on October 28, 1994. Counsel 

noted that the Leader-Star News Services had come into effect in 1992. Counsel also submitted that 

there was a lack of common direction or control between the Leader-Post and the Star-Phoenix to 

satisfy the requirements of s. 37.3 of the Act, if it did apply. In this regard, counsel relied on Canadian 
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Union of Public Employees, Local 59 v. City of Saskatoon and Saskatoon Regional Economic 

Development Authority Inc., [1998] Sask. L.R.B.R. 376, LRB File No. 164-97. Counsel also noted that 

the purpose of s. 37.3 of the Act was designed to prevent related or associated enterprises from eroding 

the bargaining rights of a union. In addition, Mr. Ball argued that the fundamental purpose of 

establishing the Leader-Star News Services, that is, as an independent news gathering agency, would be 

undennined if the employees were included in a bargaining unit with Leader-Post employees. Counsel 

noted that the hiring procedures would be upset by any seniority based collective agreement provision 

thereby preventing Star-Phoenix employees from joining the Leader-Star News Services. It was also 

pointed out that the Star-Phoenix would lose control over its 50 percent of the cost of the news service, 

particularly in relation to the wages paid to reporters. 

[35] The Employer took the position that the news editor, city editor, sports editor and chief 

photographer were excluded from any proposed bargaining unit based on the managerial duties 

perfonned by them. Counsel argued that these employees have an independent ability to hire new 

employees and to do everything else in respect to the employees except to fire them independent of any 

other managerial input. 

Analysis 

[36] On the question of the appropriateness of the proposed bargaining unit, the Board was 

faced with similar issues and arguments in Graphic Communications International Union, Local 75M v. 

Sterling Newspapers Group, A Division of Hollinger Inc., [1998] Sask. L.R.B.R. 770, LRB File No. 

174-98, which was issued on December 24, 1998 after the hearing of this application. In that instance, 

Graphic Communications International Union, Local 75M ("GCIUIf
) applied to represent employees in 

the pressroom at the Leader-Post. The Employer objected to the appropriateness of the proposed 

bargaining unit on the grounds that a departmental unit was inappropriate in the newspaper industry. 

The Board detennined that the proposed unit was an appropriate unit. After reviewing Board decisions 

related to departmental units, the Board concluded as follows, at 780: 

From this review of cases, it would appear to the Board that under-inclusive 
bargaining units will not be considered to be appropriate in the follOWing 
circumstances: (1) there is no discrete skill or other boundary surrounding the unit 
that easily separates it from other employees; (2) there is intermingling between the 
proposed unit and other employees; (3) there is a lack of bargaining strength in the 
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[37] 

proposed unit; (4) there is a realistic ability on the part of the Union to organize a 
more inclusive unit; or (5) there exists a more inclusive choice of bargaining units. 

Overall, the Board is satisfied in this application that the press room employees are a 
sufficiently skilled and discrete craft group to justifY their separate certification. There 
is no evidence that the press room employees are regularly interchanged with 
employees in other departments. They obviously have a sufficient ability to bring the 
work of the newspaper to a halt and possess sufficient bargaining power to render 
them a viable collective bargaining unit. In addition, there is recent history 
establishing the difficulty of organizing on a more inclusive basis and a past history of 
lack of success in organizing in this sector in Saskatchewan. Finally, there is no 
existing bargaining unit that would be more suitable for the employees in question. For 
these reasons, and the reasons stated above, although the unit proposed is not the most 
appropriate bargaining unit, the Board is convinced that the proposed unit is, 
nevertheless, appropriate for collective bargaining. 

This finding does signal that the Board is placing more emphasis in this instance on the 
rights of the employees in the press room to be represented by a union of their own 
choosing than we are with the long-term stability of the bargaining relationship. There 
is no doubt that the history of organizing in this industry throughout Canada has 
produced a fragmented maze of craft and industrial units resulting in jurisdictional 
disputes and prolonged labour disputes. The Employers concern for the long term 
consequences of fragmented bargaining is justified in the overall context of what has 
occurred in the industry in other provinces. 

In Saskatchewan, however, the industry has not been plagued by any problems related 
to multiple bargaining units because it has remained, by and large, unorganized. At 
this stage, we believe we are justified in permitting GCIU to certifY on an under
inclusive basis in order to ensure that the right of employees to organize is given the 
primacy it is entitled to under s. 3 of the Act. At some point in the future, it may be 
necessary for the Board to rationalize bargaining units in this sector; however, as 
stated in The Regina Exhibition Ltd. case, SlIJlIQ at 45, "it would make little sense for 
the Board to require optimum long term bargaining structures if the immediate effect is 
to completely prevent the organization of employees. 

We adopt the Board's reasons in the GeIU case and apply them to the present 

circumstances. In the present case, the editorial department of the Leader-Post and the Leader-Star 

News Services are discrete skill-based units with little interchange of employees from other newspaper 

departments. There is no evidence that there is intermingling between the editorial departments and the 

remaining departments of the newspaper so as to cause confusion over who is included in the proposed 

bargaining unit. The editorial department is the creative end of the newspaper business and as such, a 

withdrawal of service in the form of strike activity would seriously hann at least the short-term viability 

of the newspaper. It cannot be said that an editorial bargaining unit would lack bargaining strength. 

Although there may be a better way of organizing the front end staff of the newspaper through a more 
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inclusive bargaining unit, it must be remembered that the Guild applied for an all employee bargaining 

unit in the recent past and was unsuccessful in its attempt. Therefore, it cannot be readily said that the 

more inclusive unit is within the bargaining reach of the Guild. As a result, we find that an editorial 

bargaining unit is an appropriate bargaining unit. 

[38] In the Gem case, the Board also dealt with the Employer's argument that the 

certification of an editorial bargaining unit would preclude any other union from organizing at the 

Leader-Post. The Board stated as follows, at 781: 

[39] 

Finally, we wish to make brief reference to the argument raised by the Employer 
suggesting that the certification of GCIU would automatically determine 
representation for other employees at the Employer. Counsel for the Employer 
referred to the Board's recent decisions involving middle management bargaining units 
where the Board has adopted a strict process for detennining if a position falls within 
an "all employee" bargaining unit or a middle management bargaining unit. The 
Board has indicated that the test will be restricted to a labour relations purpose test 
that focuses on the labour relations conflicts that may arise if a position is placed in 
the "all employee" unit. In these cases, the Board was concerned that unions and 
employers be provided with clear guidelines for delineating between the two 
bargaining units where an inteiface of the two groups is impossible to avoid. 

These cases, however, do not establish the principle that the first union to organize in a 
workplace is the preferred agent for all other employees. If an under-inclusive 
bargaining unit is sought, such as in the present case, there is no presumption that 
other bargaining agents will be prevented from organizing the remaining employees. 

However, the situation will be different where the first union to organize in a 
workplace seeks an "all employee" bargaining unit, such as occurred in the YWCA 
case, supra. The second bargaining agent will be required to meet the tests set out in 
the middle management cases, if it applies for that group, or it will need to justify a 
carve out from the inclusive bargaining unit in a manner that is convincing to the 
Board. 

The same reasoning is applicable to the Employer's objection in this instance. We do 

not find that certification of the editorial department will have the effect of precluding the organization 

of other bargaining units in the newspaper by other bargaining agents. 
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[40] The Board must also consider if employees of the Leader-Star News Services should 

be included in the bargaining unit. The Employer objected to the inclusion of the Leader-Star News 

Services primarily on the ground that the Leader-Post and Star Phoenix which "co-own" the Leader

Star News Services are separate employers who do not fall within the related or common employer 

provision contained in s. 37.3 of the Act. According to this reading of the Act, the Board could not 

name the Leader-Star News Services and the Leader-Post as employers in the same certification Order 

without making a related employer declaration under s. 37.3 of the Act. The Employer argued that s. 

37.3 of the Act is inapplicable to this situation because the two newspapers became "related employers" 

prior to the coming into force of s. 37.3 of the Act and are therefore grandfathered under s. 37.3(2) of 

the Act. 

[41] In each certification application, the Board must identifY a corporate entity or other 

concern as the "employer" of the employees in the proposed bargaining unit. The Board has developed 

various tests to determine which of two or more entities is the "employer" in the labour relations sense. 

These tests assess the relative control that different corporate or other entities exercise over the 

employment relation in question. In Canadian Union of Public Employees, Local 3077 v. Lakeland 

Regional Library Board, [1987] Apr. Sask. Labour Rep. 59, LRB File No. 116-86, the Board applied 

the factors set out in York Condominium Corporation, [1997] OLRB Rep. Oct. 645 (OLRB), which 

included the following, at 686: 

1. The party exercising direction and control over the employees 
peiforming the work; 

2. The party bearing the burden of remuneration; 

3. The party imposing the discipline; 

4. The party hiring the employees; 

5. The party with authority to dismiss the employees; 

6. The party which is perceived to be the employer by the employees; 

7. The existence of an intention to create the relationship of employer 
and employee. 



20 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 5 

[42] In the present case, the evidence established that the Employer has overall authority for 

labour relations at the Leader-Post and the Leader-Star News Services. Wages are set by executives 

reporting to the Employer. In the past, downsizing decisions were made at that level, notably at the 

time of the sale from Annadale to the Employer. Day-to-day direction to employees is provided by the 

editor of the Leader-Post and the editor of the Star-Phoenix; however, both editors report to executives 

of the Employer. Mr. Hughes indicated that the tone of labour relations is being set by the person 

responsible for the Employer in Saskatchewan. 

[43] In addition, responsibility for the payment of wages clearly rests with the corporate 

entity, not the local newspaper or news service. 'The Leader-Star News Services, in itself, does not exist 

as a separate "profit centre" and lacks any ability to fund its own operations. The Employer retains 

control over the labour relations matters that may become the subject of collective bargaining between 

the Guild and the Employer. 

[44] In our view, all of these factors identify the corporate entity of the Employer as the 

"employer" within the meaning of s. 2(g) of the Act, not the Leader-Post or the Leader-Star News 

Services or the Star Phoenix. 

[45] The problem facing the Board with respect to the inclusion of employees of the 

Leader-Star News Services in the proposed bargaining unit does not raise an issue of multiple 

employers but rather raises an issue of the appropriateness of a multi-site bargaining structure. In OK. 

Economy Stores v. Saskatchewan Joint Board, Retail, Wholesale and Department Store Union, [1990] 

Fall Sask. Labour Rep. 64, LRB File No. 264-89, the Board summarized the test for determining the 

appropriateness of a bargaining unit in the following terms, at 66: 

Whenever the appropriateness of a unit is in issue, whether large or small, the Board 
must examine a number of factors assigning weight to each as circumstances require. 
There is no single test that can be applied. Those factors include among others: 
whether the proposed unit of employees will be able to carry on a viable collective 
bargaining relationship with the employer; the community of interest shared by the 
employees in the proposed unit; organizational difficulties in particular industries; the 
promotion of industrial stability; the wishes or agreement of the parties; the 
organizational structure of the employer; and the effect that the proposed unit will 
have upon the employer's operations; and the historical patterns of organization in the 
industry. 
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[46] The evidence established that the employees at the Leader-Star News Services are 

provided with similar wages, benefits and working conditions as the employees of the editorial 

department of the Leader-Post. They share a community of interest arising from the similar nature of 

their work. The reporting authority is similar, that is, both report to the editor, although the Leader-Star 

News Services also has a reporting relationship with the editor of the Star-Phoenix in Saskatoon. 

[47] The main difference between the Leader-Star News Services and the Leader-Post 

editorial department is in the recruitment of new staff. The Leader-Star News Services has maintained 

a balance between the hiring of employees from the Leader-Post and the Star-Phoenix. The Employer 

is fearful that the inclusion of the Leader-Star News Services in the Leader-Post bargaining unit will 

prevent the hiring of Star-Phoenix staff as a result ofthe application of bargaining unit seniority. 

[48] This disadvantage, however, must be weighed against the alternative bargaining 

structure which would place the three Leader-Star News Services employees in a separate bargaining 

unit. The size of such a unit, its relationship with two well-staffed editorial departments, and the overall 

size of the Employer's national newspaper holdings, militate against the success of such a bargaining 

unit. In our view, it is more appropriate to include the Leader-Star News Services in the larger Leader

Post editorial bargaining unit. Overall, we are persuaded that the difficulties raised by the Employer 

can be the subject of collective bargaining between the Employer and the Guild and they do not pose 

significant obstacles to the on-going success of the news service. 

[49J The Board must also determine whether the city editor, news editor, sports editor and 

chief photographer should be excluded from the bargaining unit because they perform functions that are 

managerial in character. In Saskatchewan Government Employees' Union v. Saskatchewan Liquor and 

Gaming Authority; Saskatchewan Liquor Store Managers' Association v. Saskatchewan Liquor and 

Gaming Authority, supra, the Board set forth the criteria for determining managerial status as follows, 

at 853-854: 

In the [Cowichan Home Support Societ)! and UF.Cw.. Local 1518 (J987>. 34 
CL.R.B.R. (2d) 121 (B. CL.R.B.)l decision, supra, the British Columbia Board adopted 
a streamlined approach to the determination of managerial status by focusing on those 
job functions that clearly give rise to a conflict of interest between the individual's job 
responsibilities and her membership in a trade union. The British Columbia Board 
held as follows, at 147: 
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It serves no purpose, therefore, in relation to these new economic 
arrangements (or others) to have an over-inclusive definition of 
manager; however, at the same time, there is a need to have a more 
focused determination of the areas that are crucial to the preservation 
of the managerial role. This is important to the legislative scheme and 
to the parties themselves. We therefore affirm the Boards approach 
in the [Vancouver General Hosvital and B.e.NU (1993), 18 CLRBR 
(2d) 161] that diScipline and discharge, together with labour relations 
input, are the two most significant factors in determining managerial 
status - and thus exclusion from the Code definition of"employee". 

The original panel in [Westfair Foods Lld. (Western Grocers 
Division) v. UF.e.w.. Local 777. BCLRB No. B217/95] proposed the 
elimination of all other criteria identified in [B.e. Ferry Corp. and 
B.e. Ferry & Marine Workers' Union, [1979] 1 Can. LRBR 116]. We 
are largely in agreement with that suggestion, and are prepared to 
now limit the test further: the only other factor which materially 
assists the Boards s. 1(1) inquiry is the hiring and promotion of 
employees (and to this we expressly add demotion, to the extent that it 
is not captured by discipline and discharge). A common element to 
the factors now identified is that the exercise of such powers is 
capable of having a significant impact on the career of any employee. 

This approach is similar to the one adopted by this Board in Service Emvloyees' 
International Union. Local 333 v. Melis Addictions Council qt Saskatchewan Inc., 
[1993] 3rd Quarter Sask. Labour Rep. 49, LRB File No. 002-93 where the Board 
concluded, at 59: 

It is our view that in order to be excluded from the group defined as 
employees by Section 2(j)(i), a person must have a significant degree 
of decision-making authority in relation to matters which affect the 
terms, conditions or tenure of employment of other employees. A high 
degree of independence to make decisions of a purely professional 
nature is not sufficient, in our opinion, to meet the requirements for 
exclusion under this section. 

The job functions which the Board considers central to the finding of managerial status 
includes the power to discipline and discharge, the ability to influence labour 
relations, and to a lesser extent, the power to hire, promote and demote. Other job 
functions, such as directing the workforce, training staff, assigning work, approving 
leaves, scheduling of work and the like are more indicative of supervisory functions 
which do not, in themselves, give rise to conflicts that would undermine the 
relationship between management and union by placing a person too closely identified 
with management in a bargaining unit. 
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[50] After reviewing the evidence of the individuals in question, the Board concludes that 

they function primarily in a supervisory, as opposed to a managerial, capacity. Although they do make 

effective recommendations with respect to hiring of new staff, they do not have authority over 

discipline, lay-offs, firing, wages and benefits. Their ability to influence the labour relations of the 

Employer is minimal. Although each department head plays an important role in assigning and co

ordinating work of staff, that role is not sufficiently managerial in character to justify their exclusion 

from the bargaining unit under s. 2(t) of the Act. 

[51] As a final matter, the Board has considered Mr. Davis' request for a vote. The 

complaints made by Mr. Davis relate to the methods used by the Union to gamer support for its 

certification application. The manner of obtaining support cards by the Guild in this case is a normal 

and legitimate method of obtaining support. There is nothing to suggest that improper tactics were used 

which would lead the Board to conclude that membership cards were improperly obtained. As the 

Guild filed support from a majority of employees in the bargaining unit, a certification Order will issue 

accordingly. 
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CHARLES HUNT, Applicant and GOVERNMENT OF SASKATCHEWAN, 
Respondent 

LRB File No. 041-98; February 4, 1999 
Vice-Chairperson, James Seibel; Members: Don Bell and Gerry Caudle 

For the Applicant: Alice Robert 
For the Employer: Eileen Libby 

Arbitration - Deferral to - While application before Board and grievance closely 
resemble one another, Board unable to determine on evidence before it whether 
same matter - Board declines to defer to arbitration. 

Evidence - Privilege - Board strikes portions of affidavit evidence filed on 
interim application which refer to discussions conducted in the spirit of 
settlement. 

Practice and procedure - Interim order - Board finds that applicant failed to 
establish sufficient nexus between interim application and main application -
Board dismisses interim application. 

The Trade Union Act, s. 5.3. 

REASONS FOR DECISION 
OBJECTION AND INTERIM APPLICATION 

Background 

[1] James Seibel, Vice-Chairperson: The Saskatchewan Government Employees' 

Union (the "Union") is certified to represent a unit of employees of the Government of Saskatchewan 

(the "Employer"). Charles Hunt is a member of the bargaining unit. Mr. Hunt has been employed 

as a seasonal worker in the fire cache operations of Saskatchewan Environment and Resource 

Management ("SERM") at La Ronge, Saskatchewan, from approximately April through October, 

each year since 1985, and mostly in the Clerk 2 classification. During the winter months he has 

operated a trap line and collected employment insurance benefits from time to time. 

[2] Grievances filed by or on behalf of Mr. Hunt - one in July, 1992 and six between 

May and August, 1997 - have alleged violations of the collective agreement between the Employer 

and the Union, including discrimination, harassment, improper lay-off and classification and other 

matters. 
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[3J On March 23, 1998, Mr. Hunt filed two unfair labour practice applications with the 

Board. The application designated as LRB File No. 041-98 alleged that the Employer violated ss. 

l1(1)(a) and (e) and 11(2)(a) of The Trade Union Act, R.S.S_ 1978, c.T-17 (the "Act"), by reason of 

discrimination against and harassment of Mr. Hunt, among other things. The application designated 

as LRB File No. 040-98 alleged that the Union violated ss. 25.1 and 36.1(1) of the Act in failing to 

fairly represent him in grievance proceedings against the Employer. Both applications contained 

little detail of the matters complained of. Neither application indicated specifically that monetary 

compensation was sought as redress. 

[4] Following some period of delay occasioned, in part, by an unsuccessful attempt at 

alternative dispute resolution, a hearing of both applications was scheduled by the Board for August 

20 and 21, 1998 in La Ronge, Saskatchewan. 

[5] Mr. Hunt appeared on his own behalf and requested an adjournment of the hearing in 

order that he could retain counsel to represent him and for the parties to discuss the matters in issue. 

The hearing was adjourned sine die. Mr. Hunt subsequently retained counsel who filed this 

application for interim relief pursuant to s. 5.3 of the Act. It was heard by the Board on December 4, 

1998 and summarily dismissed with written reasons to follow. 

Interim Application 

[6] The present interim application was made by Mr. Hunt as a result of the alleged 

failure of the Employer to fulfil the terms of an agreement said by Mr. Hunt to have been made 

between himself and officials of SERM in La Ronge on August 20, 1998. In his affidavit and 

supplementary affidavit filed in support of the interim application, Mr. Hunt deposed· that since he 

filed the application against the Employer in March, 1998 the Employer wrongfully refused to recall 

him for employment during the 1998 fire season, undermined his eligibility to receive employment 

insurance benefits by failing to provide an accurate record of employment, and caused him to be 

unable to engage in his customary trap-line work in 1998-1999 because he had been forced to sell 

certain assets necessary to perform that work in order to meet his living expenses. 
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[7] Mr. Hunt also deposed that after the proceedings before the Board concluded on 

August 20, 1998, he engaged in discussions with officials of SERM during which they allegedly 

agreed with him as follows: 

[8] 

1. To pay Mr. Hunt an amount equivalent to what he would have earned during 

the 1998 fire season had he been recalled to work; 

2. To pay Mr. Hunt an amount equivalent to the difference in wages between 

the top of the clerk 2 classification and the top of the radio operator 

classification from July, 1996 to the appropriate day oflay-offin 1998; and 

3. To negotiate with Mr. Hunt regarding his alleged financial losses as a result 

of being unable to engage in trap-line work in 1998-99. 

Mr. Hunt further alleged that while the Employer has paid him certain monies in 

purported fulfilment of items 1 and 2, the Employer failed to make complete payment taking the 

position that Mr. Hunt would have been laid off on August 25, 1998, while Mr. Hunt believes the 

proper date should have been October 30, 1998. No details of the calculation of the alleged shortfall 

respecting Item 1 were provided. 

[9J With respect to Item 2, Mr. Hunt alleged that the Employer has paid him $332.32 but 

that the proper amount should be in excess of $5,000; no details of calculation were provided. 

[10] With respect to Item 3, Mr. Hunt deposed that his loss on the liquidation of his assets 

was $4,755.52, and that the Employer has refused to pay any amount. 

[11] Mr. Hunt requested an order of the Board directing the Employer to make payment 

of an amount equivalent to the sums alleged to be owing pursuant to the agreement outlined above, 

and to provide a record of employment reflecting same. 

[12] The Employer filed no material for consideration on the interim application. A 

representative of the Union attended at the hearing but took no active part in the proceedings. 
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[13] Before the Board heard argument with respect to the interim application, counsel for 

the Employer raised a preliminary objection that the Board should defer the application filed against 

the Employer to the grievance and arbitration process of the collective agreement between the 

Employer and the Union. Counsel had given notice that she intended to raise the same objection at 

the hearing before the Board scheduled for August 20, 1998 but because the proceedings were 

adjourned, it was not dealt with. 

[14J Ms. Robert, counsel on behalf ofMr. Hunt on the interim application, argued that the 

Employer had failed to completely fulfil the agreement that it made with Mr. Hunt on August 20, 

1998. Counsel agreed that the amount of the monies paid to him on August 24, 1998, was correct to 

that date, but that the total amount should be calculated on the basis of a lay-off date of the end of 

October, 1998. She argued that the actions of the Employer since Mr. Hunt filed his application with 

the Board in March, 1998, have caused him mental distress, anxiety and financial loss with respect to 

his trap-line activity. Counsel said that Mr. Hunt's financial circumstances were dire. Counsel 

argued that the damages suffered by Mr. Hunt were irreparable and that by making partial payment, 

the Employer had admitted liability. 

[15] Ms. Libby, counsel for the Employer, objected to the affidavit evidence filed on 

behalf of Mr. Hunt in support of the interim application, and argued that the evidence adduced 

related to without prejudice settlement discussions between the parties with respect to which the 

Employer claimed privilege. She urged that the affidavits of Mr. Hunt be struck. Counsel argued 

that Mr. Hunt was asking the Board to enforce what he hoped to achieve from private settlement 

discussions between the parties. 

[16J Ms. Robert countered that the evidence adduced was not privileged. She stated that 

Mr. Hunt did not understand the discussion of August 20, 1998 to be without prejudice and that he 

did not understand the meaning of that term. 

Preliminary Objection 

(17) Paragraph 4 of the application filed in LRB File No. 041-98 provides as follows: 
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[18] 
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The applicant alleges that an unfair labour practice (or a violation of the &1) has 
been and/or is being engaged in by the said Employer by reason of the following 
facts: Discrimination, Harassment, Physical Assault, Verbal Assault, Threats, 
Mental Abuse. 

Counsel for the Employer submitted that the application is subsumed in a grievance 

filed on Mr. Hunt's behalf dated May 2, 1997, designated as SGEU File No. 1997-557-006P, which 

provides, in part, as follows: 

[19] 

Statement of Grievance: Harassment, Intimidation, Threats, Destruction of personal 
property, Theft of Property, Verbal Assault, Physical Assault, Discrimination, 
Mental Abuse causing great stress and anxiety over many years. 

While the grievance does not refer to specific articles of the collective agreement 

between the Employer and the Union, counsel submitted that the relevant articles were as follows: 

151. No Discrimination 

There shall be no discrimination or harassment with respect to any 
employee by reason of age (subject to compulsory retirement 
provisions), race, physical disability, creed, colour, national 
ancestry, place of residence, religious or political affiliation, sex or 
sexual orientation, marital status, criminal record that has no 
relevance to the duties of the employee's position, nor by reason of 
membership or activity in the Union. 

152. Racial. Ethnic and Gender Harassment 

152.1 The union and the employer recognize the right of employees to 
work in an environment free of racial ethnic and gender harassment. 
The employer may discipline an employee who engages in the racial, 
ethnic or gender harassment or another employee. While it is the 
employer's responsibility to provide a work place free of racial, 
ethnic and gender harassment, the parties will work jointly to 
achieve that goal. 

152.2 Racial, ethnic and gender harassment may manifest itself by: 

unwelcomed remarks, jokes, innuendos or taunts of a sexual, racial 
or ethnic nature; 

displaying materials, graffiti or pictures that 
degrade one's race, ethnic background or gender; 
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[201 Counsel also submitted that the mechanism for dealing with such complaints is also 

established by the collective agreement as follows: 

[21] 

152.4 Complaints 

Complaints will be handled in accordance with the employer's 
policy Complaint Mechanisms - Racial. Ethnic and Gender 
Harassment. Persons who witness harassment may make an 
informal complaint. Persons who are subject to such harassment 
may make either an informal or formal complaint. 

The foregoing policy will not be rescinded or amended during the 
term of the Collective Agreement without the agreement of the 
union. The policy will not be included in, or considered part of, the 
Collective Agreement. 

Counsel argued that the Board should defer to the grievance and arbitration process 

and decline to hear the application. She submitted that the same events and allegations are referred 

to in both the application and the grievance and that on the application the Board would be engaged 

in an assessment as to whether there had been a breach of the collective agreement. In support of 

this argument, counsel cited the Board's decisions in Canadian Union of Public Employees, Local 

3736 v. North Saskatchewan Laundry and Support Services Ltd., [1996] Sask. L.R.B.R. 54, LRB File 

Nos. 289-95 and 290-95, and Saskatchewan Union of Nurses v. South Central District Health Board, 

[1995] 2nd Quarter Sask. Labour Rep. 281, LRB File No. 016-95. 

[22] Counsel for Mr. Hunt argued that while his applications against the Employer and 

the Union "overlapped" with the grievance, it would be unfair to defer the application against the 

Employer to the arbitration process because it was inextricably bound with the duty of fair 

representation application against the Union and further, that the grievance and arbitration process 

"has failed Mr. Hunt in the past." In support of this argument, counsel referred to an arbitration 

decision by Professor Daniel Ish in The Government of the Province of Saskatchewan v. 

Saskatchewan Government Employees' Union and Charles Hunt (unreported, October 24, 1997) 

which dealt with a reclassification grievance by Mr. Hunt. In the course of the evidence presented at 

that arbitration, Mr. Hunt made allegations of discrimination and harassment by superiors within the 

department. While the arbitrator refused to expand the classification grievance to include alleged 

violation of the collective agreement on the basis of discrimination and harassment, he found that 

this did not exclude consideration of those matters in the context of the grievance of classification. 
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Counsel, however, submitted that the final paragraph of the award indicated a finding by the 

arbitrator that the arbitration process cannot effectively determine the issues of discrimination and 

harassment raised by Mr. Hunt as against the Employer. That portion of the Award provides as 

follows: 

[23] 

In conclusion, I find that the grievance does not succeed. I do not find that there 
was a causal link between the alleged harassment and discrimination experienced by 
the grievor and his failure to obtain the reclassified position in the spring of 1993. 
Also, I find that it is not open to the Union to now challenge the initial hiring of Mr. 
Lee in 1990. This result, however, should not be interpreted as meaning that there 
are no grounds for the aggrievement felt by Mr. Hunt. There may be grounds for his 
feelings of dissatisfaction, which should be of concern to the Employer. However, 
the arbitral forum, as the preceding commentary and reasons attempt to address, in 
this case is not an effective forum to deal with all the issues that may exist between 
Mr. Hunt and the Employer. 

Finally, counsel submitted that since the filing of Mr. Hunt's application with the 

Board in March, 1998, the Employer had committed a further unfair labour practice in failing to 

recall him to employment in April, 1998. The facts concerning this are deposed to in Mr. Hunt's 

affidavit. 

Analysis 

[24] On December 4, 1998, the Board summarily dismissed the interim application and 

advised the parties that written reasons would follow. The Board reserved decision on the 

preliminary objection by the Employer. 

The Preliminary Objection 

[25] While it appears that the material complaint made by Mr. Hunt against the Employer 

in LRB File No. 041-98 bears a close resemblance to that described in his harassment grievance 

dated May 2, 1997, we are unable to determine on the evidence before us whether they are indeed the 

same matter. For one thing, the application was filed with the Board on March 23, 1998, a period of 

ten months after the grievance was filed with the Employer, and may very well deal with matters and 

events that post-date the grievance. Furthermore, both the grievance and the application describe the 



[19991 Sask. L.R.B.R. 24 HUNT v. GOVERNMENT OF SASKATCHEWAN 31 

respective complaints in very general terms and neither contains sufficient detail for us to determine 

whether they indeed deal with the same events and subject matter. 

[26] Accordingly, without otherwise determining the merits of the preliminary objection, 

in the absence of more detailed evidence, the objection must be dismissed. However, the Employer 

shall not be precluded from renewing the objection before the panel that hears the main application. 

The Interim Application 

[27] The Board shares the concerns of counsel for the Employer with respect to the 

admissibility of several portions of the affidavits of Mr. Hunt filed in support of the interim 

application. The proceedings of August 20, 1998, were adjourned by the Board not only so that Mr. 

Hunt could attempt to retain counsel, but also so that the parties could enter into discussions in an 

attempt to resolve the matters in issue between them. 

[28J The Board is concerned that the discussions which led to certain monies being paid 

to Mr. Hunt by the Employer were in the nature of discussions in the spirit of settlement, and 

whether or not they were expressly stated to be such at the time, it had to have been apparent to Mr. 

Hunt that the discussion took place with that intent and in that context. Accordingly, we have 

determined that the discussions between the parties of August 20, 1998 were privileged and 

conducted in the spirit of settlement and that those portions of the affidavits of Mr. Hunt filed on the 

interim application which relate to those discussions and the terms of an alleged agreement made at 

that time or as a result of those discussions, are not admissible and shall be struck from the affidavits. 

[29J Furthermore, it seems to the Board that even if the affidavit evidence filed by Mr. 

Hunt was admitted and accepted, he seeks to establish that there was a private agreement between 

the parties for the payment of monies which he asks the Board to enforce. The alleged breach of a 

private settlement agreement that post-dates the application in this matter is not properly before the 

Board and, in any event, the jurisdiction of the Board to enforce such an agreement in these 

circumstances is doubtful. 
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[30] The monies which Mr. Hunt claims to be owing are, in part, in relation to the alleged 

failure of the Employer to recall him to employment in May, 1998. Counsel on behalf ofMr. Hunt 

argued that this event constitutes a further unfair labour practice by the Employer in respect of which 

Mr. Hunt may yet file another application. As such, that claim is not clearly part of the application 

presently before the Board. 

[31] A further part of the monies claimed relates to Mr. Hunt's classification grievance. 

Its relationship to his application in LRB File No. 041-98 was not made clear. The final portion of 

the funds claimed on the interim application related to the alleged financial loss suffered by Mr. Hunt 

as a result of selling of his trap-line business assets in order to meet living expenses. Again, these 

events post-date his application to the Board and the relief claimed is not clearly part of the 

application pending before the Board. 

[32] It may be that Mr. Hunt's unfair labour practice application is the culmination of 

many events over many years, and which are still continuing, including the failure to recall in May, 

1998 and the apparently ongoing classification grievance, but no details of what we were told will be 

a long list of events relating to the unfair labour practice application were before us. We have no 

way of knowing whether or how the alleged events which post-date the application to the Board 

relate to the application. Indeed, Mr. Hunt's counsel said that the failure to recall, which claim 

accounts for a large portion of the monies which Mr. Hunt seeks payment through enforcement by 

the Board, constitutes a further unfair labour practice in relation to which another application to the 

Board may be, but has not yet been, filed. 

[33] Counsel for Mr. Hunt suggested no basis to us on which to make the interim order 

requested other than that he is in dire financial circumstances which causes him much anxiety. 

[34] While we have sympathy for Mr. Hunt regarding the hardship his counsel describes, 

a sufficient nexus between the interim application and the main application was not established. 

[35] For the foregoing reasons the interim application was dismissed. 
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MURRAY MCMILLAN, Applicant and SASKATCHEWAN UNION OF NURSES, 
Respondent 

LRB File No. 377-97; February 16, 1999 

MURRAY MCMILLAN, Applicant and BATTLE FORDS DISTRICT HEALTH 
BOARD, Respondent 

LRB File No. 378-97; February 16, 1999 

Chairperson, Gwen Gray; Members: Bruce McDonald and Gord Hamilton 

For the Applicant: Murray McMi11an 
For the Union: Neil McLeod 
For the Employer: Marian Currie 

Union - Constitution - Board holds that proper interpretation of union 
constitution and bylaws rests with union itself and not with Board under s. 36.1 
of The Trade Union Act. 

Union - Internal union affairs - Natural justice - Board's role under s. 36.1 of 
The Trade Union Act to ensure employees granted right to participate in union 
in manner which accords with principles of natural justice - Board will 
supervise employee's right to access internal procedures but does not sit on 
appeal of union decisions made under constitution. 

Union - Internal union affairs - Natural justice - Board's supervisory power 
under s. 36.1 of The Trade Union Act limited to matters of natural justice and 
does not extend to determining actual interpretation to be placed on union 
constitution and bylaws. 

The Trade Union Act, ss. 12 and 36.1. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: In LRB File No. 377-97, Murray McMillan alleged that 

Saskatchewan Union of Nurses ("SUN") entered into a collective agreement with the Battlefords 

District Health Board (the "Employer") without seeking the direction or a ratification vote from its 

members, contrary to its constitution and s. 36.1(1) of The Trade Union Act, R.S.S. 1978, c. T-17 (the 

Act). Mr. McMillan supplied the Board with copies of correspondence and other documentary evidence 

related to the matters raised in his application. 
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[2] SUN filed a reply to the application and denied committing an unfair labour practice. 

[3] In LRB File No. 378-97, Mr. McMillan alleged that the Employer failed to carry out 

the terms of the collective agreement and had failed to negotiate with Mr. McMillan with respect to the 

payment ofa salary advance, contrary to s. 12 of the Act. The Employer filed a reply in which it denied 

that it had committed an unfair labour practice. 

[4] The Board Vice-Chairperson conducted a pre-hearing conference with the parties on 

March 31, 1998. At that time, it was agreed to adjourn the hearing of this matter to allow the parties to 

explore another avenue for resolving this dispute. 

[5] On September 10, 1998, Mr. McMillan requested that the Board determine his 

applications based on written materials filed. 

[6] The Board received written submissions from the Union and the Employer as well as 

from Mr. McMillan and considered all ofthe information submitted in arriving at its decision. 

Facts 

[7] Mr. McMillan works as a nurse at the Saskatchewan Hospital, a facility formerly 

operated by the Government of Saskatchewan. In April, 1995, employees of the Saskatchewan 

Hospital were devolved from the Government of Saskatchewan to the Employer. At that time, Mr. 

McMillan was a member of the Canadian Union of Public Employees, Local 600 ("CUPE"). 

[8] In addition to the change of employer, on March 14, 1997 nurses employed at the 

Saskatchewan Hospital were also required to change bargaining agents from CUPE to SUN as a result 

of the implementation of The Health Labour Relations Reorganization (Commissioners) Regulations, 

R.R.S., c. H-0.03 (the "Regulations"). Under the terms of the Regulations, the collective agreements 

then in place for employees in health districts continued to operate until new agreements were 

concluded between the designated union and the health districts. As a result, Mr. McMillan continued 

to be employed under the terms of the CUPE collective agreement which, among other things, provided 

for a monthly pay schedule. 
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[9] During the period from April, 1995, when the employees were devolved from the 

Government of Saskatchewan to the health districts, until September, 1997, the Department of Finance 

performed all payroll functions relating to devolved employees on behalf of the health districts. This 

arrangement ended on October 1, 1997 when the Department transferred all payroll responsibility 

relating to the devolved employees to the health districts. 

[10] This change caused some difficulties for health districts as their centralized payroll 

system was based on a bi-weekly pay schedule. The health districts, acting through the representative 

employers' organization, Saskatchewan Association of Health Organizations ("SAHO"), determined 

that it was too costly to develop a monthly payroll system for devolved employees only. Instead, they 

sought and obtained the agreement of the health care trade unions to implement a bi-weekly pay system 

for all devolved employees. SUN signed a letter of understanding on July 17, 1997 which stated that 

lithe parties hereto agree that effective October 1, 1997, full time employees will be paid 1126 of their 

annual salary on a bi-weekly basis." 

[11] On July 24, 1997, SAHO circulated a memorandum to employees on behalf of the 

health districts setting out the changes to the payroll system and advising employees that they may 

request an advance on their salary to assist in the transition to a bi-weekly pay schedule. The 

memorandum indicated that the employee and the health district would determine the advance and 

repayment schedule. 

[12] The actual implementation of the bi-weekly payroll system ran into several difficulties. 

On November 21, 1997, SUN executive and staff representatives met with the human resources staff of 

the Employer to sort out various issues, including the question of advances to be paid to devolved 

employees. SUN proposed that devolved employees receive an advance equivalent to the difference 

between their first bi-weekly pay cheque and their monthly pay cheque, to be repaid over the following 

20 pay periods. The parties agreed to a system of advances and repayment for devolved staff, which 

was communicated by the Employer to employees by memorandum on November 21, 1997. 

[13] Mr. McMillan objected to the change in the payroll system and complained to SUN 

that it had no right to enter into a letter of understanding without referring the matter first to the 

membership for a vote. He also complained to SUN and the Employer when the November 21, 1997 

memorandum was issued. Mr. McMillan felt that SUN had altered the original letter of understanding 
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by setting the amount of the advance available to devolved employees and determining a repayment 

schedule for the advance, as opposed to leaving the matter to the employee and the Employer to work 

out. 

Relevant Statutory Provisions 

[14] The Board must consider ss. 12 and 36.1(1) of the Act which provide as follows: 

12. No person shall take part in, aid, abet, counsel or procure any unfair labour 
practice or any violation of this Act. 

36.1(1) Every employee has a right to the application of the principles of natural 
justice in respect of all disputes between the employee and the trade union certified to 
represent his bargaining unit relating to matters in the constitution of the trade union 
and the employee's membership therein or discipline thereunder. 

Analysis 

[15] Mr. McMillan's complaint relates to the procedure adopted by SUN for amending the 

CUPE collective agreement, specifically SUN's failure to send the letter of understanding on bi-weekly 

pay schedules to the membership for a vote. The Act itself does not mandate such a vote in direct 

terms. However, Mr. McMillan argued that the bylaws and constitution of SUN do require a 

ratification vote and that the Board can enforce such a requirement through s. 36.1 (1) of the Act. 

[16] Section 36.1 was added to the Act in 1983. In Alcorn and Detwiller v. Grain Services 

Union, [1995] 2nd Quarter Sask. Labour Rep. 141, LRB File No. 247-94, the Board outlined the role 

played by the courts and the Board in supervising and regulating the internal affairs of a trade union and 

explained in a general way the purpose of s. 36.1 of the Act as follows, at 153: 

Issues arising from internal trade union proceedings have come before this Board 
relatively infrequently. This was especially true prior to 1983, at which time 
amendments to The Trade Union Act were introduced which made specific reference to 
the obligation of trade unions to observe the principles of natural justice, and also to 
the duty of trade unions to represent bargaining unit employees fairly. In a decision in 
Saskatchewan Union Qf Nurses v. Prairie Health Care Centre and Holy Familv 
Hospital. LRB Files No. 190-92 and 191-92, this Board made thefollowing comment: 
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[17J 

at 154: 

[18] 

Those amendments, which from one point of view are arguably a 
codification of common law developments on these issues, appear to 
have originated in a lack of confidence in the ability of trade unions to 
conduct their internal proceedings with adequate fairness or respect 
for due process. The limitations placed on union disciplinary 
procedures in the amendments to Section 36 bear some logical 
relationship to such a premise. 

As this comment suggests, these provisions may merely have articulated specifically 
obligations which the common law already imposed upon trade unions, and though the 
role of the Board in this regard was traditionally a peripheral one, we have always 
interpreted The Trade Union Act as containing certain requirements and prohibitions 
related to the conduct of trade unions with respect to their members. An example may 
be found in the provisions of Section 11 (2), which have been included in the tk1.from 
the outset. 

The Board defined its supervisory role under s. 36.1 of the Act in fairly narrow terms, 

Our stance continues to be one of considerable deference to the internal decision
making of trade unions. We have concluded, nonetheless, that the specific limitations 
placed by the statute on their authority to make certain kinds of decisions must be 
taken seriously. 

In Stewart v. Saskatchewan Brewers' Bottle & Keg Workers, Local Union No. 340, 

[1995] 2nd Quarter Sask. Labour Rep. 204, LRB File No. 029-95, the Board applied the natural justice 

requirements set out in s. 36.1(1) of the Act to a union's decision to refuse membership to temporary 

employees and, in doing so, outlined its general approach to s. 36.1 of the Act as follows, at 213: 

Employees and trade union members have traditionally been able to pursue some of 
these questions in the common law courts, although this is not a feasible avenue for 
many individual employees. The significance of Section 36.1, in our view, is that it 
gives employees recourse to the Board to express concerns about their status or 
treatment within the trade union which represents them. As we have indicated in the 
decisions quoted earlier, the Board has no intention of becoming a body of appeal or 
of routine review from every decision made pursuant to a trade union constitution or 
internal procedural rules. Where an allegation is made, however, that a violation of 
The Trade Union Act has occurred, the Board must be prepared to scrutinize the 
internal workings of the trade union to the extent necessary to determine whether the 
Act has been breached. 
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[19] In the Stewart case, the Board found that the union had breached s. 36.1(1) of the Act 

by failing to fairly consider the applicant's membership request. The Board stated as follows, at 214-

215: 

With respect to Section 36.1(1), the applicable principles of natural justice are clearly 
more easy to identifY when the question is raised in the context of a specific 
proceeding, such as disciplinary action taken against a member. The question of what 
constitutes natural justice when this issue arises in the context of a claim to be allowed 
to participate in the general democratic machinery of the trade union is more 
amorphous, and less capable of precise analysis. 

There are clearly circumstances in which employees can be denied membership in a 
trade union, or precludedfrom access to meetings or discussions. Section 36(3) of The 
Trade Union Act should be noted in this connection: 

36(3) Where membership in a trade union or labour organization is 
a condition of employment and: 

(aJ membership in the trade union is not available to 
an employee on the same terms and conditions 
generally applicable to other members; or 

(b) an employee is denied membership in the trade 
union or his membership is terminated for 
reasons other than the failure of the employee to 
tender the periodic dues, assessment and 
initiation fees uniformly required to be paid by 
all other members of the trade union as a 
condition of acquiring or maintaining 
membership; 

the employee, if he tenders payment of the 
periodic dues, assessments and initiation fees 
uniformly required as a condition of acquiring 
and maintaining membership: 

(c) shall be deemed to maintain his membership in 
the trade union for purposes of this section; and 

(d) shall not lose his membership in the trade union 
for purposes of this section for failure to pay any 
dues, assessments and initiation fees that are not 
uniformly required of all members or that in their 
application discriminate against any member or 
members. 
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[20] 

This section suggests that for an employee to be denied membership or precluded from 
participation, the reasons of the union for this step must be found in the resistance of 
the employee to making the normal contributions to the union made by other 
employees. Section 36.1(1) indicates that, where a dispute arises over a membership 
matter, an employee is entitled to the application of the principles of natural justice. 

In our view, this means that Mr. Stewart was entitled to have his interests in the 
membership question fairly considered. There was no consistent answer given to such 
questions as whether he was a member and whether he was entitled to take part in 
meetings and votes if he was a member. It cannot be said that his claim was ever 
seriously addressed prior to April of 1995, after the application was filed. 

The Court of Queen's Bench has also considered the Board's jurisdiction to supervise 

internal union matters in Theriault v. Saskatchewan Government Employees' Union, [1996] 7 W.W.R. 

84 (Barc1ay J.) and (1998), 169 Sask. R. 27 (Geatros J.) albeit with somewhat mixed results. Mr. 

Justice Barc1ay found as follows, at 92-93: 

[21J 

I agree with the SGEUthat the effect of the enactment of subsection 36.1(1) in 1983 
would be to take away the jurisdiction of the superior court over internal union 
disputes. In my opinion the 1983 amendments to The Trade Union Act and, in 
particular ss. 25.1, 36 and 36.1, make it clear that the legislature intended that the 
Labour Relations Board take a more direct interest in the internal procedures and 
practices of a trade union. 

The decision of Mr. Justice Barc1ay was set aside on other grounds by the Court of 

Appeal on October 7, 1997. In a later decision, dealing with the same dispute, Mr. Justice Geatros 

found that the courts were not ousted from their jurisdiction to hear the complaint of the plaintiffs by s. 

36.1 of the Act, although this decision arose from a factual situation that was then different slightly from 

the one considered by Mr. Justice Barclay. 

[22] It is significant to note that s. 36.1 of the Act confines its supervision to issues of 

natural justice in relation to disputes between members and the union relating to matters in the 

constitution and the employees' membership therein or discipline thereunder. As indicated by the 

Board in the Prairie Health Care Centre case, supra, and suggested by Mr. Justice Barclay in the 

Theriault case, supra, the provision codifies the common law developments in this area. 
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[23] As we indicated above, there are no provisions in the Act which require a union to seek 

membership ratification before entering into any collective agreement or a letter of understanding. In 

Beutel v. Saskatchewan Joint Board, Retail, Wholesale and Department Store Union, [1987] Oct. Sask. 

Labour Rep. 42, LRB File No. 106-87, the Board commented on the requirement for ratification votes 

as follows, at 45: 

[24] 

The Board therefore concludes that at common law the union's constitution determines 
whether ratification votes are necessary and, if they are, whether voter eligibility 
extends to all employees to be covered by the terms and conditions of the proposed 
collective bargaining agreement. The Trade Union Act does not alter the common law 
to the same extent as labour legislation in some other provinces; it mandates a 
ratification vote and authorizes employees who are not union members to vote only in 
the particular circumstances described in Section 45, which do not apply in this case. 

Section 45 of the Act sets out a procedure for conducting a vote on an employer's final 

offer where a strike has continued for 30 days and it does not apply to the circumstances in this case. 

The decision by SUN to enter into the letter of understanding without conducting a ratification vote 

does not run afoul of any rights protected by the Act, as was the case in Quale v. Saskatchewan 

Registered Nurses Association (1970), 16 D.L.R. (3d) 550 where the Saskatchewan Court of Appeal 

held as follows, at 555: 

[25] 

Secondly, notwithstanding that the provisions of the constitution of the union may 
constitute contractual obligations which a member of the union has with all other 
members of the union, the Court will not give effect to those provisions of the 
constitution which, if enforced, may defeat, abrogate or vary the rights guaranteed and 
the duties imposed by the specific provisions of the statute. 

In the circumstances of the present case, the requirement to hold a ratification vote is 

founded entirely on an interpretation of the constitution and bylaws of SUN. Mr. McMi11an concluded 

that the constitution and bylaws require SUN to conduct a ratification vote on the letter of 

understanding, while the elected officers of SUN disagree with this interpretation. In our view, the 

proper interpretation of the constitution and bylaws of a union rests with the union itself, and not with 

the Board under s. 36.1(1) of the Act. 
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[26J The Board's role under s. 36.1(1) of the Act is to ensure that employees are granted the 

right to participate in the union in a manner that accords with the principles of natural justice. Mr. 

McMillan has been permitted to raise the issue internally within his union; he has received information 

from staff representatives and elected officials outlining the reasons for their decision and their 

interpretation of the constitution and bylaws; there have been no efforts to prevent Mr. McMillan from 

participating in other democratic avenues that may be open to him to challenge the decision, such as 

attendance at local union meetings and annual union meetings. Under s. 36.1(1) of the Act, the Board 

will supervise the employee's rights to access such internal procedures, but, as outlined in the Alcorn 

and Detwiller case, supra, and the Stewart case, supra, we do not sit on appeal of every decision made 

by a trade union under its constitution. The extent of the Board's supervisory power is limited to 

matters of natural justice and does not extend to determining the actual interpretation to be placed on 

the constitution and bylaws of a union. Whether or not the Union was required by its constitution and 

bylaws to hold a ratification vote in these circumstances is a matter that is left entirely to the internal 

workings of the Union. 

[27] In the present case, we find that SUN did not breach s. 36.1 (1) of the Act by failing to 

conduct a ratification vote before entering into the letter of understanding with the Employer and 

therefore dismiss Mr. McMillan's application. The unfair labour practice against the Employer 

depended on the Board finding that SUN breached s. 36.1(1) of the Act. As a result, it must also be 

dismissed as there is no evidence that the Employer aided or abetted SUN in committing an unfair 

labour practice contrary to s. 12 of the Act. 
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CHAD KORP AN, Applicant and CHAUFFEURS, TEAMSTERS AND HELPERS 
UNION, LOCAL 395, Union and DAIRYWORLD FOODS, Employer 

LRB File No. 098-98; February 18, 1999 
Chairperson, Gwen Gray; Members: Gerry Caudle and Ron Asher 

For the Applicant: Chad Korpan 
For the Union: Angela Zborosky 
For the Employer: N/A 

Duty of fair representation - Contract administration - Board decides that, 
despite communication failure, union's decision not to pursue member's claim 
relating to seniority was based on reasonable assessment of facts and issues at 
hand - Union's decision not arbitrary. 

Duty of fair representation - Contract administration - Harsh words exchanged 
between union representatives and member do not in and of themselves 
constitute discrimination or bad faith. 

The Trade Union Act, s. 25.1. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Chad Korpan filed an application with the Board alleging 

that the Chauffeurs, Teamsters and Helpers Union, Local 395 (the "Union") had failed to represent him 

fairly in relation to a grievance over seniority entitlement. Mr. Korpan represented himself at the 

hearing with assistance from his father. The Union denied the allegation in its Reply. Dairy Producers 

Co-operative Limited (Saskatoon Division) (now Dairyworld Foods) (the "Employer") did not file a 

Reply. However, the Employer did send an observer for the first day of hearings. The hearing took 

place in Saskatoon on October 22, 1998 and December 3, 1998. Final arguments were conducted by 

telephone conference call on December 4, 1998. 
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Facts 

[2] Mr. Korpan was first employed as vacation relief help during the summer of 1993. At 

that time, he was a high school student completing Grade 11. Under the terms of the collective 

agreement, vacation relief employees who are employed during the period from April 15 to September 

1 (with an exception that will be discussed later) are not entitled to acquire seniority in the bargaining 

unit unless they are employed longer than 135 days. Seniority for this group of employees is used only 

for recalling them to work other vacation relief periods. 

[3] In 1994, the Union and the Employer agreed to commence the vacation relief period on 

April 11, as opposed to April 15, and to extend it to September 3, as opposed to September 1. The 

collective agreement permits the vacation relief period to be extended by agreement in writing between 

the Employer and the Union. The particular dates in 1994 were chosen to coincide with a Monday start 

date and a Friday end date. A letter was sent from a representative of the Employer to the Union's 

business agent, Ray Gergely, confirming the change of dates for vacation relief. 

[4J Mr. Korpan commenced vacation relief work on April 11, 1994 and was laid off on 

August 25, 1994. He was recalled to vacation relief work on April 24, 1995. At that time, he became 

aware that several other vacation relief employees, who were junior to him in seniority, were retained 

by the Employer past the 1994 vacation relief period. Mr. Korpan had attempted to obtain full-time 

work after the 1994 vacation relief period and thought he had done everything possible to obtain such 

work. After returning to work in 1995, he was upset that others had been kept on while he had been 

laid off. He set out to determine if the Employer had treated him unfairly under the terms of the 

collective agreement. 

[5] At some point, Mr. Korpan became aware of the collective agreement provisions 

relating to vacation relief and noted in particular Article 7.04 of the collective agreement which read as 

follows: 

7.04 Vacation Relief 

(aJ Employees hired for vacation relief during the period April 15th to September 1st 
shall not acquire seniority rights. The term of such employment not to exceed 135 
calendar days in anyone period unless the parties mutually agree in writing to an 
extension. 
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[6] Mr. KOI-pan was unaware of any mutual agreement between the Union and the 

Employer that agreed to extending the 1994 summer relief period. After reading these provisions in the 

collective agreement, Mr. Korpan concluded that he was entitled to be treated as a full-time employee 

with permanent seniority on two grounds: one, he worked outside the summer relief period in 1994; and 

two, he worked for more than 135 days during that period. Mr. Korpan concluded that he should be 

awarded seniority back to April 11, 1994 and placed higher on the seniority list thereby enabling him to 

obtain full-time work. 

[7] Mr. Korpan took his complaint to the chief shop steward, Jamie Low. He explained 

the dates that he worked in 1994 and asked her to file a grievance on his behalf. Ms. Low indicated that 

she would look into the matter. Mr. Korpan checked with Ms. Low the following week and, according 

to him, she advised him that things were going well and that they almost had his seniority back. The 

following week Ms. Low was too busy to discuss the matter with Mr. Korpan so he phoned Mr. 

Gergely to discuss his grievance. However, at that time Mr. Gergely was unaware of Mr. Korpan's 

gnevance. 

[8] Mr. Korpan testified that Ms. Low was pleasant with him on the first two occasions 

that he spoke to her. On the third occasion, however, Ms. Low called Mr. Korpan at home at 7 am and 

berated him for threatening to sue the Union. According to Mr. Korpan, Ms. Low swore at him and told 

him that he was lucky to have her as the chief shop steward. Apparently, rumours had been spreading 

around the workplace that Mr. Korpan was going to sue the Union. He advised Ms. Low that he had 

not spread the rumours. 

[9] Following this conversation, Mr. Korpan phoned Mr. Gergely to inform him of the 

telephone call with Ms. Low. At that time, Mr. Gergely tried to explain to Mr. Korpan why he did not 

gain permanent seniority. Mr. Gergely explained that the Union had agreed with the Employer to 

extend the vacation relief period in 1994 and as a result of that agreement, Mr. Korpan did not earn 

permanent seniority. Mr. Korpan understood Mr. Gergely to be claiming that Mr. Korpan signed a 

"letter of intent" with respect to the change in the vacation relief period. Mr. Korpan did not recall 

signing any documents prior to his 1994 season. 
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[10] Mr. Korpan also raised the matter with David Kozak, Assistant to the International 

Director (Western Canada). Finally, he filed a grievance with the Employer and received a reply on 

May 26, 1997 indicating that the vacation relief period had been extended during the 1994 season by 

agreement between the Employer and the Union. As a result, Mr. Korpan was not entitled to permanent 

seniority for having worked outside the period specified in the collective agreement. 

[11] Mr. Korpan was not convinced that the Union and Employer had entered into an 

agreement in 1994 to extend the vacation relief period as there was no letter of intent attached to the 

collective agreement and no document produced to demonstrate to him that such an agreement had been 

committed to writing. He also did not believe that the Union could enter into such an agreement with 

the Employer without referring the matter to a vote of the Union membership. 

[12] There were other issues raised in the evidence before the Board relating to Mr. 

Korpan's application for permanent employment but these matters are not relevant to the application 

filed with the Board. 

[13] Glenn Wood was called as a witness by Mr. Korpan. Mr. Wood was a shop steward in 

the plant in 1992. He assisted Mr. Korpan in filing his grievance with the Employer. Mr. Wood 

testified that he accompanied Mr. Korpan to ask Ms. Low to file the grievance letter with the 

appropriate representative of the Employer. According to Mr. Wood, Ms. Low threw the letter back at 

Mr. Korpan. The conversation between Mr. Korpan and Ms. Low was very brief and it occurred at her 

office in the plant. Mr. Wood testified that other shop stewards were unwilling to help Mr. Korpan and 

he thought they had pursued all the correct channels. Mr. Wood noted that he assisted Mr. Korpan and 

acted as a witness for Mr. Korpan. He was not representing the Union in the proceedings dealing with 

Mr. Korpan's grievance. 

[14] Randy Taylor also testified for Mr. Korpan. Mr. Taylor also worked as summer relief 

and as a casual call-in during the school year. He testified that he worked on a full-time basis while 

attending university. 
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[15] Ms. Low testified on behalf of the Union. Ms. Low is now an out-of-scope purchase 

co-ordinator. She held the office of chief shop steward from September, 1994 to May, 1997. Ms. Low 

testified that Mr. Korpan came to see her several times starting in the fall of 1995. According to Ms. 

Low, Mr. Korpan told her that he was concerned that other employees had been recalled to work when 

he had not been recalled. He thought that his seniority should be backdated to September, 1994. Ms. 

Low asked Mr. Korpan why he had waited so long to raise the issue and according to her, he indicated 

that he had not understood the grievance process. She indicated to him that the Union may be able to 

get his seniority back but there may not be back pay attached to it. At that time, Ms. Low said that she 

would look into his grievance. 

[16J After talking to Mr. Korpan, Ms. Low raised the matter with Mr. Gergely. At that 

time, Mr. Gergely was concerned that Mr. Korpan's grievance would be considered out of time under 

the terms of the collective agreement. After some discussions with Mr. Korpan, Mr. Gergely and 

others, Ms. Low forwarded Mr. Gergely the following letter outlining Mr. Korpan's complaint, the steps 

she had taken to investigate it and her complaints against Mr. Korpan: 

Here's an interesting problem. Chad KOlpan is making threats about suing myself and 
the union for failing to represent him. He's the individual I told you about who feels he 
should have gotten a call back last September (94), but wasn't recalled until April '95. 

Here is his story: He was layed-off in August '94. He told Scott Walker he wished to 
become full-time staff. He called Brenda Herman many times during September to 
relay to her his interest in becoming full time. When he returned in April '95 he 
realized that persons were working ahead of him. He didn /t do anything about it until 
September 95 because he didn't know what to do. 

Here is my story: He came to see me 3 times. The first time, I asked him the details 
which he relayed to me and then I told you about it. Remember, we were concerned 
about the amount of time that had gone by? He came to see me again the week you 
were in Calgary. I told him you were out of town and unavailable, but that you knew 
about it and that you and I thought that getting seniority was about the only thing that 
would happen. He said all he wanted was his seniority back to September '94. He 
spoke to me again on Monday before the union meeting. I told him I'd mention it to 
you again, which I did. I found out the next Monday that he was telling members of the 
management staff that I was in-competent and that the union wasn't doing its job. He 
also told them that his dad was in big with the union and had "kicked your ass" a few 
times. He also said Dave Hiltz owed his dad some favors and told him to get over to 
the shipping side and he would look after him. 
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[17] 

I called Dave and mentioned this too him and he denied it. He's pretty mad about it 
and said he'd get this straightened out. I also called Chad at home and spoke to him 
Monday morning. He's mad because its not settled already and feels we're not doing 
enough. First he said he could tell management people whatever he wanted and then 
denied even talking to them. I explained to him that his doing that makes us look bad 
and that if he felt I was wrong that he should have called you instead. I also explained 
to him that I couldn't speak in depth with him because he came to see me at work 
during his shift and mine without permission. Also, he came to see me in the shipping 
office when my supervisor was right in here, which is very bad now. Anyway, he will 
be calling you. 

Here is what I found out so far: 

1. Scot! Walker says he remembers Chad coming to see him about it. Scott told him 
he'd keep it in mind but Chad should make sure to see Brenda Herman to change his 
status from summer help to full-time for the call back lists. 

2. Brenda Herman says she remembers his name and that he may have called. She 
said quite a few people called her to ask when they may be recalled. She also told me 
she posted a memo on the procedure summer students should follow to let her know 
they wished to be considered for full time work. Aug'94 This involved filling out an 
application for full-time work and submitting it to her. She says if he phoned she 
certainly would have notified him of the procedure. She also told me that in August or 
September of 1993 she sent letters out to each summer employee outlining the same 
policy. He should have received one of these as he has been employed here for 3 
summers now. The Branch Secretary (Dale) is searching for copies of these for me 
and should have them by this afternoon. Brenda suggested I check his application and 
the notes she may have made on his calls. Dale checked quickly for me. His 
application was dated December 29/94 and was received that day at the branch. I 
didn't get a chance to ask her if it indicated full time or summer relief status. I will find 
out today. Dale also discovered that he was on the call back list for students, which 
indicates that as far as Brenda knew he was in school. Dale says she has notes on the 
list that she called him herself on March 31/95 and that he was anxious to return to 
work but couldn't work until after 12 midnight. She then checked Brenda's copy of the 
list. Brenda called him March 22 and has by his name "now working 3:30 -12:30 until 
In. 24." Dale wasn't sure what this meant. 

Just so you are prepared when he calls you. I took him at his word and didn't check 
this out when he placed his complaint with me but too many things don't check out. I'll 
see what else I can find out. I'll keep you posted. 

Ms. Low testified that she talked to Mr. Gergely and they decided not to file a 

gnevance. In part, the decision was made because Mr. Korpan was a full-time student at the time he 

claims to have been available for full-time work. Ms. Low focused on Mr. Korpan's complaint about 

not being hired on a full-time basis, as opposed to his complaint regarding Article 7.04 of the collective 

agreement. She claimed that Mr. Korpan did not raise Article 7.04 ofthe collective agreement with her. 
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According to Ms. Low, the claim under Article 7.04 of the collective agreement was made by Mr. 

Korpan in conversation with Mr. Gergely sometime later. 

[18] Ms. Low also indicated that it was difficult for her to deal with Mr. Korpan's grievance 

during work time. She was required to obtain permission to deal with Union matters on work time. Mr. 

Korpan came to see her at work on more than 10 occasions. Ms. Low admitted that she probably did 

not properly explain the process of investigating a grievance to Mr. Korpan. She admitted accusing him 

of lying to her about his status as a full-time student. Ms. Low was also aware that Mr. Korpan was 

expected to fill out a form indicating that he wanted full-time work, which he apparently had not done, 

and secondly, that there was no requirement for the Employer to hire full-time employees from the 

summer relief pool. 

[19] Ms. Low recalled an incident in January, 1997 when Mr. Korpan and Mr. Wood came 

to her with a grievance to file with Mike Kenny, a manager of the Employer. Ms. Low said that she did 

not want to accept the grievance letter but finally she agreed to take it and leave it in Mr. Kenny's mail 

slot. 

[20J Mr. Gergely also testified on behalf of the Union. Mr. Gergely testified that the Union 

attempts to have one shop steward in each department of the Employer. Shop stewards are expected to 

investigate an employee's complaint and obtain information from both the member and the direct 

supervisor. The shop steward is authorized to settle the matter with the Employer, if settlement is 

possible. If not, the matter goes to Mr. Gergely to file a formal grievance with the Employer. 

[21] Mr. Gergely recalled Ms. Low discussing Mr. Korpan's seniority date issue with him in 

the fall of 1995. He recalled that he was concerned with the time limits for filing a grievance because 

the matter had been outstanding since the fall of 1994. Mr. Gergely instructed Ms. Low to investigate 

the matter further. When Mr. Gergely received Ms. Low's letter of September 20, 1995, which is 

reproduced above, he concluded that there was no grievance that could be brought on Mr. Korpan's 

behalf. His reasons included the fact that Mr. Korpan had not applied for full-time work and the fact 

that the Employer was not obligated under the collective agreement to hire vacation relief staff into full

time positions. Mr. Gergely understood that Mr. Korpan was a full-time student during 1994-95 and he 

assumed from that fact that Mr. Korpan would not be available to work full-time at the dairy. 
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[22J Mr. Gergely also recalled speaking to Mr. Korpan on the telephone. He testified that 

he did not tell Mr. Korpan that Mr. Korpan had signed a letter of intent with the Employer to extend the 

vacation relief period in 1994. Mr. Gergely advised Mr. Korpan that the Union had agreed with the 

Employer to extend the vacation relief period. Mr. Gergely asserted that Article 7.04 of the collective 

agreement permitted such variation by agreement between the Union and the Employer. Mr. Gergely 

indicated that he advised Mr. Korpan and his father that there was no basis for filing a grievance. 

[23] Ms. Herman also testified at the request of the Union. Ms. Herman testified by 

telephone as she currently resides in Calgary. Ms. Herman confirmed that in the summer of 1993 she 

put a process in place to enable summer relief help to identify if they wished to be considered for full

time work once the summer relief period was completed. She notified employees by letter and 

requested that they complete and return a form to her indicating whether they were seeking full-time 

work. Ms. Herman indicated that in the ordinary course, Mr. Korpan should have received such a letter 

and form. Similar information was also posted on the employee bulletin boards around the plant. 

[24] Ms. Herman also recalled being involved in the decision to ask the Union to extend the 

summer relief period in 1994. The date set in the collective agreement would bring summer relief in 

mid-way through a weekly shift. In order to avoid this disruption, Ms. Herman suggested that the 

employees be brought in on the Monday of the week in question. This suggestion was put to the Union 

and the Union agreed. The decision resulted in a few more days of work for summer relief staff and 

less disruption for the Employer. Ms. Herman indicated that if the Employer had been unable to obtain 

the consent of the Union to change the dates, the vacation relief employees would not have been called 

back before April 15, 1994, as set out in the collective agreement. 

[25] Ms. Herman also confirmed that summer relief employees did not obtained any 

automatic right to full-time employment as the seniority earned during summer relief was not 

transferred to the full-time list. Such employees could, however, apply for and interview for full-time 

positions. 
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Relevant Statutory Provisions 

[26] The Board is required to consider and apply s. 25.1 of The Trade Union Act, R.S.S. 

1978, c. T-17 which states: 

25.1 Every employee has the right to be fairly represented in grievance or rights 
arbitration proceedings under a collective bargaining agreement by the trade union 
certified to represent his bargaining unit in a manner that is not arbitrary, 
discriminatory or in bad faith. 

Arguments 

[27] Mr. Korpan's argument centred on Article 7.04 of the collective agreement. He 

submitted that the Union and the Employer did not mutually agree in writing to extend the summer 

relief period in 1994. As a result, he claimed to have fun-time status with the Employer because he 

worked beyond the period set out in Article 7.04 of the collective agreement. Mr. Korpan rejected the 

memorandum dated March 24, 1994 from the Employer to Mr. Gergely as an agreement in writing as it 

is not in the form of a letter of understanding attached to the back of the collective agreement booklet. 

In his view, such agreements must be attached to the collective agreement booklet and be available in 

that form for all employees to read before they are binding on the employees. 

[28] Mr. Korpan argued that seniority is the most important benefit in a large plant. 

[29] In addition, Mr. Korpan argued that the manner in which he was treated both by Ms. 

Low and Mr. Gergely was unfair to him as a young, inexperienced person. He indicated that he went to 

them with a legitimate complaint that other people had kept working past the summer relief period in 

1994. He argued that the Union was obligated to investigate his complaint and to provide him with a 

reasonable explanation of why he did not have a grievance. 

[30] Ms. Zborosky, counsel for the Union, argued that Mr. Korpan's application should be 

dismissed on the basis of the delay in filing it with the Board. She referred the Board to two earlier 

decisions of the Board where delay was relied on successfully by the Union, namely Neskar v. Civic 

Employees Union, Local 21 (CUPE) et aI., [1995] 4th Quarter Sask. Labour Rep. 70, LRB File No. 

122-95, and Kinaschuk v. Saskatchewan Insurance Office and Professional Employees' Union, Local 
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397 et al., [1998] Sask. L.R.B.R. 528, LRB File No. 366-97. Counsel noted that the matter in question 

arose in the fall of 1994 and was brought to the attention of the Union in the fall of 1995. Mr. Korpan 

then filed a grievance in January 1997 and received the last reply thereto in May, 1997. The current 

application was not made until April, 1998. Counsel argued that in the absence of an explanation for 

the delay, the application should be dismissed. 

[31] On the main application, counsel for the Union argued that no breach of the duty of fair 

representation occurred. The Union took a reasonable view of the grievance and did not act in an 

arbitrary fashion. In particular, counsel argued that the Union's interpretation of Article 7.04 of the 

collective agreement and its agreement with the Employer to extend the vacation relief period in 1994 

were reasonable positions for the Union to take. Counsel disputed Mr. Korpan's suggestion that he was 

not provided with an explanation of the agreement reached under Article 7.04 of the collective 

agreement between the Employer and the Union in 1994. Counsel noted that Mr. Gergely, Ms. Low, 

Mr. Kozak and the Employer all advised Mr. Korpan why he did not obtain full-time employment 

following his vacation relief work in 1994. Counsel argued that Mr. Korpan simply did not like the 

answers that he was given. 

[32J Counsel referred the Board to its previous decisions in Mravcak v. Communications, 

Energy and Paperworkers Union, Local 594 and Consumers' Co-operative Refineries Limited, [1995] 

1st Quarter Sask. Labour Rep. 103, LRB File No. 221-94; LUck v. Canadian Union of Public 

Employees, Local 600 and Local Union 600-5, [1994] 4th Quarter Sask. Labour Rep. 129, LRB File 

No. 237-93; Radke v. Canadian Paperworkers Union, Local 1120, [1993] 2nd Quarter Sask. Labour 

Rep. 57, LRB File No. 262-92; Bussiere and Bemdt v. Grain Services Union, [1996] Sask. L.R.B.R. 

475, LRB File Nos. 222-94 & 223-94; Gregoire v. United Steelworkers of America, Local 5890 and 

IPSCO Inc., [1997] Sask. L.R.B.R. 766, LRB File No. 317-95; Barabe v. Communications, Energy and 

Paperworkers Union, Local 649, [1994] 3rd Quarter Sask. Labour Rep. 162, LRB File No. 116-94; and 

Hanson v. United Association of Plumbers and Pipefitters of the United States and Canada, Local 

Union No. 179, [1992] 3rd Quarter Sask. Labour Rep. 104, LRB File No. 041-92. 
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Analysis 

[33] On a duty of fair representation complaint, the ,Board must determine whether the 

union has provided the level of representation to the applicant that meets the standard set out in s. 25.1 

of the Act. That standard requires the union to represent the employee in question in grievance or rights 

arbitration in a manner that is not arbitrary, discriminatory or in bad faith. These requirements have 

been elaborated on by this Board in Berry v. Saskatchewan Government Employees' Union, [1993] 4th 

Quarter Sask. Labour Rep. 65, LRB File No. 134-93, at 71-72: 

This Board has discussed on a number of occasions the obligation which rests on a 
trade union to represent fairly those employees for whom it enjoys exclusive status as a 
bargaining representative. As a general description of the elements of the duty, the 
Board has indicated that it can do no better than to quote the principles outlined by the 
Supreme Court of Canada in the case of Canadian Merchant Services Guild v. 
Gagnon. [[1984} 1 S.C.R. 509}: 

The following principles, concerning a union's duty of representation 
in respect of a grievance, emerge from the case law and academic 
opinion consulted. 

1. The exclusive power conferred on a union to act as a 
spokesman for the employees in a bargaining unit entails a 
corresponding obligation on the union to fairly represent all 
employees comprised in the unit. 

2. When, as is true here and is generally the case, the right to 
take a grievance to arbitration is reserved to the union, the employee 
does not have an absolute right to arbitration and the union enjoys 
considerable discretion. 

3. This discretion must be exercised in good faith, objectively 
and honestly, after a thorough study of the grievance and the case, 
taking into account the significance of the grievance and of its 
consequences for the employee on the one hand and the legitimate 
interests of the union on the other. 

4. The union's decision must not be arbitrary, capricious, 
discriminatory or wrongful. 

5. The representation by the union must be fair, genuine and not 
merely apparent, undertaken with integrity and competence, without 
serious or major negligence, and without hostility towards the 
employees. 
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The terms "arbitrary," "discriminatory," and "in bad faith," which are used in the 
legislative description of the kind of conduct on the part of a trade union which is to be 
prevented, have been held to address slightly different aspects of the duty. The 
Supreme Court in Gagnon [supra} used the following comments from the decision of 
the British Columbia Labour Relations Board in Ravonier Canada (B.C.) Ltd. (1975), 
2 CLRBR 196, at 201, to convey the distinct attributes of the duty of fair 
representation: 

... The union must not be actuated by bad faith, in the sense of 
personal hostility, political revenge, or dishonesty. There can be no 
discrimination, treatment of particular employees unequally whether 
on account of such factors as race and sex (which are illegal under 
the Human Rights Code) or simple, personal favouritism. Finally, a 
union cannot act arbitrarily, disregarding the interests of one of the 
employees in a perfunctory manner. Instead, it must take a 
reasonable view of the problem before it and arrive at a thoughtful 
judgment about what to do after considering the various relevant and 
conflicting considerations. 

This Board has also commented on the distinctive meanings of these three concepts. In 
Glynna Ward v. Saskatchewan Union a[Nurses. [[1988} Winter Sask. Labour Rep. 
44,LRB File No. 031-88}, they were described in these terms: 

Section 25.1 of The Trade Union Act obligated the union to act "in a 
manner that is not arbitrary, discriminatory, or in bad faith". The 
union's obligation to refrain from acting in bad faith means that it 
must act honestly and free from personal animosity towards the 
employee it represents. The requirement that it refrain from acting in 
a manner that is discriminatory means that it must not discriminate 
for or against particular employees based on factors such as race, sex 
or personal favouritism. The requirement that it avoid acting 
arbitrarily means that it must not act in a capricious or cursory 
manner or without reasonable care. In other words, the union must 
take a reasonable view of the problem and make a thoughtful decision 
about what to do. 

53 

[34} In the present case, Mr. Korpan had a difficult time communicating effectively with 

Ms. Low and Mr. Gergely, the two people who were central to his claim for seniority. It would appear 

that the communication difficulties started early on with Ms. Low not understanding or not being told 

clearly by Mr. Korpan that he was claiming seniority because his start date preceded the date set out in 

Article 7.04 of the collective agreement for the commencement of vacation relief. This confusion is 

demonstrated in Ms. Low's letter to Mr. Gergely, which we have quoted above. In that letter, she 

approached the substance of Mr. Korpan's complaint as an inquiry into why Mr. Korpan was not offered 

full-time work when other summer relief employees were offered such work. Ms. Low focused her 
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attention on Mr. Korpan's availability for full-time work, whether or not he had received the letter from 

Ms. Herman, whether he had applied for full-time work and the like. This initial confusion and the 

angry words exchanged between Ms. Low and Mr. Korpan no doubt led in part to the feeling on Mr. 

Korpan's part that the Union was not representing him fairly. 

[35] However, shortly after Mr. Korpan raised the complaint with Ms. Low, he also spoke 

to Mr. Gergely. Mr. Gergely did deal directly with Mr. Korpan's complaint relating to Article 7.04 of 

the collective agreement. He advised Mr. Korpan that the Union and the Employer had agreed to 

extend the time for working summer relief in 1994. As a result, the fact that Mr. Korpan had worked in 

the period outside the April 15 - September 1 time frame did not entitle Mr. Korpan to full-time status 

on the seniority list. Mr. Korpan came away from this discussion under the impression that Mr. 

Gergely had asserted that Mr. Korpan had signed a letter of understanding agreeing to the extended 

dates of summer relief. He also claimed that he asked for but was not provided with a copy of the 

agreement reached between the Employer and the Union under Article 7.04 of the collective agreement. 

[36] After these exchanges, there was very little that could be done to convince Mr. Korpan 

that his grievance would not succeed and that he was not entitled to permanent seniority. 

[37] In our view, both the Union and Mr. Korpan are responsible for the communication 

failures. Ms. Low could have demonstrated more patience by suggesting that she would meet with Mr. 

Korpan to review the matter when she was not pressed by work obligations. Mr. Gergely likewise 

could have demonstrated a more patient attitude toward Mr. Korpan. Mr. Korpan could have 

approached both Ms. Low and Mr. Gergely with a greater willingness to listen to what they had to say. 

[38] In the end result, however, despite the dismal failure of the communications between 

Mr. Korpan and the Union, we cannot conclude that the Union failed in its duty to represent Mr. Korpan 

fairly. Mr. Gergely considered the key aspect of Mr. Korpan's claim, that is, the alleged breach of 

Article 7.04 of the collective agreement, and came to a conclusion that the claim would not succeed 

because the Union had agreed to extend the time for vacation relief in 1994. There is no reason to 

doubt Mr. Gergely's assertion that such an agreement was reached. The evidence of Ms. Herman 

confirmed the Employer's understanding of the agreement. The collective agreement itself 

contemplated such an agreement and there was no formality required other than the agreement be in 

writing. Mr. Gergely contends that this requirement is met by the Employer's letter to the Union setting 
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out the agreement on new dates. Based on his lmowledge of what had occurred with respect to the 1994 

vacation relief period, his assessment of the tenns of the collective agreement, and his lmowledge of the 

period worked by Mr. Korpan, Mr. Gergely came to the conclusion that a grievance would not be 

successful. In our view, this assessment was not superficial, uninfonned, or ill-founded. It was a 

reasonable assessment of the facts and issues at hand. Based on this conclusion, it cannot be said that 

the Union acted in a manner that was arbitrary with respect to the assessment of Mr. Korpan's 

gnevance. 

[39J With respect to the other two branches of the duty of fair representation, that is, 

discrimination and bad faith, we do not find that there is any evidence to support such a conclusion. It 

is true that miserable words were exchanged between Ms. Low and Mr. Korpan, and Mr. Korpan and 

Mr. Gergely. These are unfortunate and should not occur in a perfect world. However, in and of 

themselves, they do not constitute evidence of discrimination or bad faith. Mr. Korpan was not singled 

out for different treatment based on any personal characteristic, nor did the Union fail to pursue his 

grievance based on any improper grounds. 

[40] In these circumstances, we find that the Union has not breached its duty to represent 

Mr. Korpan and an Order will issue dismissing the application. Given this result, the Board did not find 

it necessary to deal with the Union's argument with respect to the delay in bringing this application. 
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SANDI SHIPOWICH, Applicant and SERVICE EMPLOYEES' INTERNATIONAL 
UNION, LOCAL 333 and SASKATOON DISTRICT HEALTH BOARD, Respondents 

LRB File No. 271-98; February 26, 1999 

Vice-Chairperson, James Seibel; Members: Carolyn Jones and Brenda Cuthbert 

For the Applicant: Sandi Shipowich 
For the Union: Drew Plaxton 
For the Employer: Evert Van 01st 

Duty of fair representation - Contract administration - Independent legal 
representation - Duty of fair representation does not impose obligation on union 
to provide member with independent legal representation before arbitration 
board where propriety of member's appointment to posted position is challenged 
by union after fairly considering position of member. 

The Trade Union Act, s. 25.1 

REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: Sandi Shipowich is a member of a unit of 

employees of the Saskatoon District Health Board (the "Employer") for which Service Employees' 

International Union, Local 333 (the "Union") is the bargaining agent. 

[2] Ms. Shipowich filed an application which alleged that the union had committed an 

unfair labour practice in violation of s. 25.1 of The Trade Union Act, R.S.S. 1978, c.T-17 (the Act) in 

that it had failed to fairly represent her in arbitration proceedings. Section 25.1 of the Act provides as 

follows: 

25.1 Every employee has the right to be fairly represented in grievance or rights 
arbitration proceedings under a collective bargaining agreement by the trade union 
certified to represent his bargaining unit in a manner that is not arbitrary, 
discriminatory or in bad faith. 
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[3] Ms. Shipowich had applied for a series of posted vacancies and was awarded the 

positions by the Employer. Several employees and the Union grieved the decisions alleging that Ms. 

Shipowich did not have the requisite qualifications stated in the job postings and that there were other 

qualified applicants. After the grievances were referred to arbitration, Ms. Shipowich sought legal 

advice and requested that the Union provide her with independent legal counsel, at the Union's expense, 

to represent her at the arbitration proceedings. 

[4] The Union declined, but did provide her with the assistance of a representative from 

the international Union to assist her in making an appeal to the executive board of the local Union of its 

decision to proceed to arbitration and the refusal to provide legal representation. The appeal was 

denied. 

[5] At the arbitration in December, 1998, Ms. Shipowich was granted status to participate 

in the proceedings. However, the arbitrator adjourned the proceedings until March, 1999 in order that 

Ms. Shipowich could make the present application to the Board. 

Evidence 

[6J 

[7] 

Ms. Shipowich represented herself and testified at the hearing before the Board. 

Testifying on behalf of the Union were: 

Robert Laurie, a service representative of the Union for the past one and a half 

years and with a lengthy career in the trade union movement. 

Shawna Colpitts, a representative of the international Union since 1998 and, 

prior to that, a service representative of the local Union since 1992. She is also 

a non-practising member of the Law Society of Saskatchewan. 

Sharleen Stewart, who has been the local union president since approximately 

August, 1998. 
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[8] Ms. Shipowich is certified as a combined laboratory and X-ray technologist (ltCCTIf). 

The CCT course is one year as compared to the registered technologist ("RT") course which is two 

years. RTs are able to certify the results of certain tests, which cannot be done by a CCT. 

[9] Until July, 1996 Ms. Shipowich was employed by the Medical Arts Laboratory in 

Saskatoon. As part of the reorganization of health care in Saskatchewan, laboratory services in the 

Saskatoon Health District were amalgamated in July, 1996. Upon amalgamation, Ms. Shipowich 

became an employee of the Saskatoon District Health Board and a member of the Union. 

[10] The Union and the Employer entered into a "Framework Agreement" to facilitate the 

amalgamation. The Framework Agreement dealt with such matters as the determination of seniority 

and job security for CCTs and unregistered technologists. Ms. Shipowich's "confirmed position" under 

the Framework Agreement was a part-time permanent position in the phlebotomy unit at Royal 

University Hospital. Upon amalgamation, she initially worked for two months at St. Paul's Hospital as 

a Technologist 1, training staff and assisting in the organization of the laboratory department. Then she 

moved to her "confirmed position" at Royal University Hospital. 

[11] Ms. Shipowich applied for, and was awarded, a series of posted vacant positions for 

Technologist 1 at St. Paul's Hospital. The qualifications required by all of the postings included the 

completion of a medical laboratory technologist program, or a relevant baccalaureate degree, and 

current registration with the Saskatchewan Society of Medical Laboratory Technologists ("SSMLT"). 

There is no dispute that Ms. Shipowich is not a registered technologist with SSML T, nor does she meet 

the educational requirements in the posting. 

[12] The award of the first posted vacancy, dated September 2, 1997 for a temporary full-

time position, was grieved by nine other employees, each claiming to possess the posted qualifications. 

[13] The award of the second posted vacancy, dated December 11, 1997 for a permanent 

part-time position, was similarly grieved by eight employees, and the third, dated January 13, 1998 also 

for a permanent part-time position, was grieved by 16 employees. 
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[14] In addition, the Union filed a policy grievance, dated January 27, 1998 alleging, 

essentially, that the Employer had improperly awarded the last of the posted vacancies to Ms. 

Shipowich and requesting that she be returned to her original "confirmed position". The grievance 

states as follows: 

[15] 

Statement of Grievance: The Employer has made an individual agreement with an 
employee in contravention of Article 5.07 of the Collective Agreement by failing to 
return an employee to her permanent position upon completion of her temporary 
position. 

Settlement Desired: That the employee be returned immediately to her permanent 
position and, that the Employer cease and desist making individual agreements in 
contravention of the Collective Agreement. 

While this grievance does not expressly so state, there is no issue but that it is directly 

related to the ongoing dispute between the Union and the Employer over the series of positions awarded 

to Ms. Shipowich, the Union's position being that the Employer was not staffing the positions in 

accordance with the collective agreement and the postings themselves. 

[16J The Employer denied all of the grievances taking the stance that the positions were 

open to certified combined technologists even though they are not registered with SSML T, in 

accordance with, in the Employer's opinion, the intent of the Framework Agreement. 

[17J By letter dated August 18, 1998, Ms. Shipowich was advised by the Union that all of 

the grievances had been referred to arbitration and that she had the right to attend the arbitration; the 

Union also offered her the assistance of a representative of the local Union. 

[18] Ms. Shipowich sought legal advice. On September 29, 1998 the lawyer she had 

consulted, Mr. Rollheiser, wrote to the lawyer representing the Union in the arbitration proceedings, 

Mr. Koskie, requesting that the Union agree to pay for Mr. Rollheiser to represent Ms. Shipowich at the 

arbitration. The letter referred to s. 25.1 of the Act and went on to state as follows: 

As the interests of Ms. Shipowich and that of the Union would seem to be in conflict 
during this grievance, it is our position that the Union is not capable of fairly 
representing Ms. Shipowich s interests without independent counsel being provided. 
As Ms. Shipowich has contacted us for representation, I would ask that you confirm 
that the S.E.! U will accept responsibility for all reasonable legal expenses and 
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disbursements incurred by our office in representing Ms. Shipowich in relation to this 
policy grievance. 

Mr. Koskie did not immediately reply. On October 20, 1998, the Union wrote to Ms. 

Shipowich advising her that dates for the arbitration hearing had been set for December 16 and 17, 1998 

and again offered the assistance of a Union representative. 

[20] Mr. Koskie responded to Ms. Shipowich's counsel by letter dated November 23, 1998 

advising that the Union offered the assistance of a representative of the international Union but would 

not pay for independent legal counsel. The letter read, in part, as follows: 

[21] 

S.E.!. U, Local 333 has said that your client is entitled "to be present (sic) the 
arbitration hearing and to make a submission." It has also offered the assistance of a 
representative of S.E.I U International. As you mayor may not be aware, S.E.I U has 
staff separate from the local that are both practicing Saskatchewan lawyers. S.E.!. U, 
Local 333 is not prepared to accept responsibility for your fees and disbursements. 
However, S.E.I U, Local 333 will make no objection to your appearance at the 
arbitration hearing. 

Shortly thereafter, Ms. Shipowich contacted the Union asking what it could do for her. 

She was told that she could appeal the decision by the Union to proceed to arbitration to the executive 

board of the local Union. She was offered the assistance of Ms. Colpitts to prepare and present the 

appeal on her behalf. Ms. Shipowich accepted and the appeal was heard on December 7, 1998. The 

executive board was comprised of the local Union president, Sharleen Stewart, and two vice-presidents, 

Russell Doell and Ann Jenkins. At the hearing before this Board, Ms. Shipowich was not at all critical 

of the assistance rendered her by Ms. Colpitts in the appeal. 

[22] On December 8, 1998, Ms. Stewart, on behalf of the executive board, advised Ms. 

Shipowich by telephone of the decision to deny the appeal and of the reasons therefor. She also 

explained that, while the Union would provide the services of Shawna Colpitts to assist Ms. Shipowich 

to prepare a submission for the arbitration proceedings, the Union would neither provide her with 

representation at arbitration, nor pay for her to retain independent legal counsel. This was confinned in 

writing by Ms. Stewart in a letter to Ms. Shipowich on December 16, 1998 as follows: 
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[23] 

... at the end of the day, after thoughtful consideration, we must allow the Arbitration 
Hearing of the laboratory posting grievances to receive a final hearing. We have to 
balance the interests of all members and in our view, the decision of a neutral third 
party, will provide closure to all parties. 

In respect of your request for representation, we have provided for an International 
Representative to assist in your submissions to the Executive Board. Should you 
require her further assistance to prepare a statement for the Arbitration, Ms. Colpitts 
will so provide. In the event, however, that your needs entail a representative to fully 
participate in the Arbitration Hearing, we regret to advise that we will not provide an 
S.E.! U. staff representative nor will we pay for the services of legal counsel. 

Ms. Co1pitts, during the course of preparation for the appeal, had already explained to 

Ms. Shipowich that she could not represent her at arbitration because she would be in conflict of 

interest. 

[24J In cross-examination, Ms. Shipowich agreed with the assertion by counsel for the 

Union that she lacked the formal qualifications for the Technologist 1 position but, that because of her 

experience, the Employer deemed her to be qualified to perform the duties of the position. 

[25] Ms. Shipowich confirmed that sometime in 1997 she had been encouraged by a Union 

representative to upgrade to registered status because, she was told, unregistered technologists would 

likely have difficulty obtaining posted positions. 

[26] Ms. Shipowich testified that the reason why she wanted to be represented by a lawyer 

at the arbitration was to ensure that the arbitrator was properly and fully made aware of her concerns, 

her main concern being that, if she were removed from her present position, she would experience a 

loss of hours of work and a reduction in pay. She said that she could not afford to pay for a lawyer to 

represent her. However, she made it clear that she was not interested in representation by a Union 

representative even if that option had been available. 

[27} At the hearing before the Board, Ms. Shipowich said that she did not take issue with 

anything that the Union had done other than to proceed to arbitration and its refusal to pay for her to be 

independently represented by a lawyer. 
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[28] Mr. Laurie is responsible for the administration of all of the grievances referred to 

earlier in these reasons. He said that he understood that the qualifications in the job postings for 

registered technologists had been negotiated and agreed to between the Union and the Employer. He 

described the Union's policy with respect to posting grievances as being to represent the interests of its 

members to ensure that the employer adhered to the requirements of the collective agreement and that 

the vacancies were properly filled. This involved, he said, meeting with the grievors and the incumbent 

in the position, meeting with the executive of the incumbent's section of the Union and holding 

discussion of the issues and progress of the grievances at regular section meetings. He said all of this 

had been done in this case and that the grievances at issue had been discussed at section meetings on 

several occasions and the decision to proceed to arbitration confirmed. 

[29] Mr. Laurie explained that he had met with Ms. Shipowich in September or October, 

1997, along with her out-of-scope supervisor, Judy Archer, a representative of the Employer's human 

resources department, Toni Davidson, and a shop steward, at which time he explained why the 

grievances had been filed. He said that if a member does not agree with the decision to proceed with 

the grievances, he or she may appeal to the executive board, which Ms. Shipowich did. Mr. Laurie 

explained that, when he wrote to Ms. Shipowich on August 18, 1998 and October 20, 1998 offering the 

assistance of a Union representative, it was meant in reference to the internal Union appeal procedure to 

the executive board. 

[30] He explained that Ms. Shipowich was not the only member who could be adversely 

affected by the outcome of the arbitration, nor necessarily the one most seriously affected; one or more 

other employees could fmd themselves displaced if Ms. Shipowich was returned to her confirmed 

position, to the possible extent that the last in line might be pushed to the casual list. As concerned the 

merits of the issue on the arbitration, Mr. Laurie opined that Ms. Shipowich's position would not differ 

materially from the Employer's position, and that it would be unlikely that she could add anything new 

or significant in that regard: the issues between the Union and the Employer are well defmed. 

[31] Mr. Laurie said that to his knowledge, the Union has never agreed to provide 

independent counsel to an incumbent for arbitration proceedings in circumstances similar to the present 

arbitration. He said that selection grievances are not uncommon and that if the Union were to provide 

independent legal counsel for incumbents in every case, it would be very costly. 
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[32J Ms. Colpitts testified that she was first contacted by Ms. Shipowich on November 10, 

1998 and that she explained that she could assist her to make an appeal to the executive board. She said 

that Ms. Shipowich contacted her on November 23, 1998 and confirmed that she wanted such 

assistance. They met to prepare on December 3 and 4, 1998. She said that she made it clear to Ms. 

Shipowich that she could not and would not represent her at the arbitration proceedings. Ms. Colpitts 

testified that Ms. Shipowich contacted her the morning after the appeal December 8, 1998 wanting to 

know the result. Ms. Colpitts arranged for Ms. Stewart to contact her. 

Arguments 

[33} Ms. Shipowich argued that under s. 25.1 of the Act every employee has the right to be 

fairly represented in arbitration proceedings. She said that she should be afforded the same 

representation as the other members of the Union at the hearing, that is, by a legal professional paid for 

by the Union. 

[34J Mr. Plaxton, counsel for the Union, argued that the mere fact that a member may be 

affected by a grievance does not necessarily entitle him or her to legal representation. Rather, he said, 

in a case such as the present one, the Union's obligation is to advise the member of the arbitration 

proceedings and take a position with the arbitrator that the member should be allowed standing, 

however, it is up to the member whether they wish to retain legal counsel at their own expense. In the 

present case, he pointed out that the Union had offered to assist Ms. Shipowich to prepare a submission 

to the arbitrator. He said that grievance arbitration proceedings are designed to allow persons who are 

not legally trained to represent themselves. 

[35J Mr. Plaxton stated that if Ms. Shipowich's position were taken to its logical conclusion, 

any members who may potentially be adversely affected by an arbitration proceeding should be 

provided with legal representation at the expense of the Union. He argued that this was not what is 

intended by s. 25.1 of the Act, and that it does not guarantee that everyone has the right to paid legal 

representation - but rather, that members should be advised of their rights and not be hindered by the 

union in being able to attend the proceedings. 
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[36] With respect to Ms. Shipowich's assertion that she should be provided with paid legal 

representation because she may suffer adversely in the outcome of the arbitration, counsel argued that 

in the Union's opinion, she had been awarded a position by the Employer to which she was not entitled, 

to the detriment of the rights of the whole of the membership and that the crux of the dispute at 

arbitration is between the Union and the Employer: she may be affected, but she is not a party per se. 

[37] Mr. Plaxton argued that the Union is obliged to weigh the interests of the collective 

against those of the individual and that it had done so in a way that did not violate the rights protected 

by s. 25.1 of the Act. 

[38] In support of the Union's position, the following cases were cited: Banga v. 

Saskatchewan Government Employees' Union, [1993] 4th Quarter, Sask. Labour Rep 88, LRB File No. 

173-93; Dorval v. Canadian Union of Public Employees, Local 59 [1995] 2nd Quarter Sask. Labour 

Rep. 94, LRB File No. 289-94; Stewart v. Saskatoon Brewers' Bottle & Keg Workers, Local Union No. 

340, [1996] Sask. L.R.B.R. 386, LRB File No. 029-95; K.H v. Communications Energy and 

Paperworkers Union, Local I-S, [1998]; Sask. L.R.B.R. 76, LRB File No. 015-97; and Johnson v. 

Amalgamated Transit Union, Local 588, [1998] Sask L.R.B.R. 98, LRB File No. 091-96. 

Analysis and Decision 

[39] The Board's general approach to applications brought under s. 25.1 of the Act was 

summarized in Lawrence Berry v. Saskatchewan Government Employees' Union, [1993] 4th Quarter 

Sask. Labour Rep. 65, LRB File No. 134-93, at 71-72: 

The Board has discussed on a number of occasions the obligation which rests on a 
trade union to represent fairly those employees for whom it enjoys exclusive status as a 
bargaining representative. As a general description of the elements of duty, the Board 
has indicated that it can do no better than to quote the principles outlined by the 
Supreme Court of Canada in the case of Canadian Merchant Services Guild v. 
Gagnon. (1984) 84 CLLC 12,181: 

The following principles, concerning a union's duty of representation 
in respect of a grievance, emerge from the case law and academic 
opinion consulted. 
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The exclusive power conferred on a union to act as a 
spokesman for the employees in a bargaining unit entails a 
corresponding obligation on the union to fairly represent all 
employees comprised in the unit. 

When, as is true here and is generally the case, the right to 
take a grievance to arbitration is reserved to the union, the 
employee does not have an absolute right to arbitration and 
the union enjoys considerable discretion. 

This discretion must be exercised in good faith, objectively 
and honestly, after a thorough study of the grievance and the 
case, taking into account the significance of the grievance and 
of its consequences for the employee on the one hand and the 
legitimate interests of the union on the other. 

The union's decision must not be arbitrary, capricious, 
discriminatory or wrongful. 

The representation by the union must be fair, genuine and not 
merely apparent, undertaken with integrity and competence, 
without serious or major negligence, and without hostility 
towards the employees. 

The terms "arbitrary," "discriminatory," and "in bad faith, 11 which are used in the 
legislative description of the kind of conduct on the part of a trade union which is to be 
prevented, have been held to address slightly different aspects of the duty. The 
Supreme Court in Gagnon used the following comments from the decision of the 
British Columbia Labour Relations Board in Rayonier Canada CB.C,) Ltd. (1975), 2 
CLRBR 196, at 201, to convey the distinct attributes of the duty offair representation: 

The union must not be actuated by bad faith, in the sense of personal 
hostility, political revenge, or dishonesty. There can be no 
discrimination, treatment of particular employees unequally whether 
on account of such factors as race and sex (which are illegal under 
the Human Rights Code) or simple, personal favouritism. Finally, a 
union cannot act arbitrarily, disregarding the interests of one of the 
employees in a perfunctory manner. Instead, it must take a 
reasonable view of the problem before it and arrive at a thoughtful 
judgement about what to do after considering the various relevant and 
conflicting considerations. 

This Board has also commented on the distinctive meanings of these three concepts. In 
Glvnna Ward v. Saskatchewan Union a/Nurses. LRB File No. 031-88, they were 
described in these terms: 

Section 25.1 of The Trade Union Act obligated the union to act "in a 
manner that is not arbitrary, discriminatory, or in bad faith ". The 
union's obligation to refrain from acting in bad faith means that it 

65 



66 

[40] 

Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 56 

must act honestly and free from personal animosity towards the 
employee it represents. The requirement that it refrain from acting in 
a manner that is discriminatory means that it must not discriminate 
for or against particular employees based on factors such as race, sex, 
or personal favouritism. The requirement that it avoid acting 
arbitrarily means that it must not act in a capricious or cursory 
manner or without reasonable care. In other words, the union must 
take a reasonable view of the problem and make a thoughtful decision 
about what to do. 

In considering issues regarding the duty of fair representation, labour relations boards 

have uniformly considered the background and context in which the union must make its decisions with 

respect to representation. In the Banga decision, supra, at 98, the Board stated; at 98: 

[41] 

It is clear from the jurisprudence which has accumulated concerning the duty of fair 
representation that it is not the task of a labour relations board to second guess a trade 
union in the peiformance of its responsibilities, or to view the dealing of that union 
with a single employee without considering a context in which numerous other 
employees and the union itself may have distinct or competing interests at stake. 

In the Banga case, supra, the issue concerned a grievance by a number of employees 

regarding the calculation of Ms. Banga's seniority and the union's decision to refer the grievance to 

arbitration and to represent the grievors but not Ms. Banga. The union had agreed to a recalculation of 

Ms. Banga's seniority by the employer some years earlier in settlement of an earlier grievance regarding 

the same issue filed by the same group of employees, and in taking on the later grievance, it was in 

effect refusing to recognize the earlier settlement agreement. In fmding the union to be in breach of its 

duty under s. 25.1 of the Act, the Board found this most compelling. The Board stated, at 103: 

To borrow from the language of interpretation of the Charter of Rights, treating people 
fairly does not necessarily mean dealing with them all alike. One element of a fair 
consideration of the case of Ms. Banga must be to address the settlement of the 
grievance in 1987. Though there may on occasion in a collective bargaining system be 
strong reasons for changing the position of employees to their detriment, the decision 
to bring about such an upheaval should surely take into account past decisions which 
have been made which alter the circumstances of individuals. There may be decisions 
which a Union may look back on with regret, or which they think might be improved 
upon; this itself does not justifY overthrowing a resolution to a problem which an 
employee may reasonably think has been laid to rest. 

This Board must be very cautious when there is a possibility that, by intervening, we 
will inteifere with the judgments a trade union is called upon to make with respect to 
balancing the interests of certain employees against the interests of other, or against 
the interest of the bargaining unit as a whole. 
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[42J 

Our concern is that, in considering the issue of seniority for this employee, the Union 
did not put its mind adequately to certain factors in her case. In deciding to resurrect 
the issue of her seniority when Wiebe grievance #2 was filed, the Union was not 
proceeding, in our view, on the basis of broad collective bargaining issues, but 
because of pressure from the employees who filed the grievance. 

The Board went on to address the issue of the representation received by Ms. Banga 

throughout; the union represented the grievors at the arbitration, and while it offered the services of a 

union representative for her, the representative expressed a reluctance to raise certain jurisdictional 

issues that had been identified by independent counsel whom Ms. Banga had consulted. She then 

elected to be represented by the independent counsel. 

[43J While the Board confirmed that in most cases it would certainly be a valid position for 

a union to take not to provide independent legal counsel at its expense to a member who maY' be 

adversely affected by the outcome of a grievance arbitration, it found that the situation in Banga was 

"highly unusual." The Board stated, at 1 05: 

Ms. Banga made the request on several occasions that the Union assist her in paying 
her legal fees, to which the Union response was that it was not their policy to pay for 
outside counsel for members. 

This is, it must be said, a valid position for the Union to take in most situations. It 
would certainly be unreasonable to expect a Union to pay for outside counsel on every 
occasion on which an individual member might wish. 

The circumstances facing Ms. Banga were, however, highly unusual. She was faced 
with a union which displayed reluctance to give any weight to the resolution of a 
grievance which was, as far as she knew of binding effect on both the Employer and 
her Union. The Union had accepted a further grievance about exactly the same issue. 
She was faced with arbitration proceedings in which the Union proposed to take a 
position opposed to her interest, and for which they seemed reluctant to supply her 
with an advocate who would represent her view. She was, finally, faced with an 
advocate who regarded himself as bound by the position which the Union proposed to 
take. Under these conditions, it was reasonable for her to conclude that her interest 
would not be adequately represented in the arbitration proceedings and that her only 
hope lay with outside counsel. 

It was further reasonable, in our view, for her to seek the assistance of this Board in 
securing a determination that the Union had failed to accord her the representation to 
which she was entitled as a member of the bargaining unit. 



68 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 56 

[44] We are in agreement that the situation in the Banga case, supra, was unusual, and 

while the principles enunciated are applicable in the present case, the decision itself is distinguishable 

on the facts. 

[45] In the present case, the Union was forthcoming with Ms. Shipowich from the 

beginning as to how it viewed the actions of the Employer in awarding her the positions which were the 

subject of the grievances. The Union's policy grievance was no surprise to anyone. The Union's 

expressed position has always been that there is a larger issue at stake which is of interest to all 

members of the bargaining unit including Ms. Shipowich; the fact that she may be adversely affected is, 

while regrettable, secondary to the interests of the membership as a whole. The Union has never flip

flopped on this position. It was the refusal of the union in the Banga decision, supra, to live by its 

earlier decision and agreement to the detriment of Ms. Banga and on which she was entitled to rely that 

lies at the core of the Board's decision in that case and which distinguishes it from the present case. In 

the Banga decision, supra, the Board stated; at 107: 

[46] 

This is not to say that a trade union is never entitled to take a position at arbitration 
adverse in interest to that of an individual employee. Trade unions must often defend 
decisions which are beneficial to some employees at the expense of others. Our 
conclusion is based on the change in that position, and the subsequent failure to make 
room for a fair consideration of the claim Ms. Banga wished to make based on what 
she reasonably perceived as a final and authoritative disposition of the matter in J 987. 

In Anderson v. The Manitoba Government Employees' Association, [1995] MLBD No. 

5 (February 28, 1990), a selection grievance situation, the Manitoba Labour Relations Board held that 

the union was not obliged to represent a member in grievance proceedings where to advance the 

position would be detrimental to the union itself. The Manitoba Board stated: 

The jurisprudence in this area is clear. A bargaining agent is not required to provide 
representation to, or advance grievances on behalf of members, where the bargaining 
agent, after due consideration, has decided are without merit or would be detrimental 
to the bargaining unit. 

The Board, on hearing the submissions in this matter, is satisfied that a bargaining 
agent does not contravene section 20 when, after fairly considering the facts in a given 
situation, it declines to provide representation to a member in a situation where it 
already has agreed to represent or support a conflicting position of another member 
on the same issue, as long as that decision is arrived at after fairly weighing the 
competing interests of both employees. 
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[47] The Ontario Labour Relations Board has taken a similar position, also in a selection 

grievance situation. In Mlakar v. CUPE, Local 79, [1989] OLRB Rep. December 1246, it held that 

where the union supports the interest of one bargaining unit member consistent with the application and 

administration of the collective agreement, it is not required to represent the opposing interest. The 

Ontario Board stated as follows: 

[48J 

12. With respect to the allegation that the union failed to represent the complainant at 
the hearing of Ms. Fekete's grievance the following is clear. Unions are often placed 
in the position of having to deal with competing rights and interests as between 
individual members of the bargaining unit for which they hold bargaining rights. 
Invariably there are situations where there is "discrimination" as between individuals. 
For example, one is discriminating in conferring a preference to one employee over 
another based on seniority. It is discriminatory to confer a preference to a better 
qualified employee over another. However, that "discrimination" is, in and of itself, in 
no way improper. Choices as between individuals must be made. What gives rise to 
concern is where that choice is made based on arbitrary or other improper 
considerations. This Board has said on many occasions that making those difJicult 
decisions is very much a part of the responsibility which a union bears in the 
representation of employees. 

13. The union is entitled to challenge those decisions of management which it feels 
violate the collective agreement. Failing to do so would obviously run the risk of being 
accused of failing to represent the members of the bargaining unit. Having undertaken 
to refer this grievance to arbitration the union must represent Ms. Fekete's interest. 
The complainant would have the union represent her competing interest as well. 
Inherent in that is the requirement that the union take inconsistent positions at the 
arbitration and argue against itself. The nature of the proceedings is such that it is the 
decision of management that is being challenged. Obviously the complainant may be 
affected. But section 68 does not make a union the guarantor for every aggrieved 
employee nor does it require the union, having made its decision as between competing 
interests, to support both. It properly supports the interest that it feels is consistent 
with the proper application and/or administration of the collective agreement. The 
complainant was advised by Ms. Jewitt that the union would not represent her at the 
arbitration nor would it provide her with counsel. In so doing, the union did not 
violate section 68 of the &1.. 

In the present case, we are of the opinion that the Union has decided to support the 

interests at arbitration that it, after due consideration, believes support the proper application and 

administration of the collective agreement and the Framework Agreement. We also find that the Union 

gave due consideration to the competing interests of Ms. Shipowich in arriving at this decision. There 

is no evidence that the Union has acted in bad faith or in an arbitrary or discriminatory manner in 

arriving at its decision. It has chosen the path that it believes is best for the welfare of the bargaining 

unit and the bargaining process. To the extent that the Union has distinguished between members of the 



70 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 56 

bargaining unit, it has demonstrated that it has well founded reasons for doing so; in the absence of any 

evidence to suggest otherwise, we are not prepared to second guess this decision. 

[49J In the Banga decision, supra, the Board commented that the union may have been able 

to make adequate arrangements for representation from within the union without incurring the expense 

of legal counsel. In the present case, that also may wen have been possible, however, at the hearing 

before this Board, Ms. Shipowich made it clear that she was not interested in anything less than paid 

legal counsel. 

[50] Accordingly, for the foregoing reasons, the application is dismissed. 

[51] The Board commends Ms. Shipowich for the credible and skillful manner in which she 

represented herself before the Board, and commends Mr. Plaxton for the professional manner in which 

he conducted the Union's case. 
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SASKATCHEWAN GOVERNMENT EMPLOYEES' UNION, Applicant and 
SASKATCHEWAN LIQUOR AND GAMING AUTHORITY, Respondent 

LRB File No. 037-95; March 1, 1999 

SASKATCHEWAN LIQUOR STORE MANAGERS ASSOCIATION, Applicant and 
SASKATCHEWAN LIQUOR AND GAMING AUTHORITY, Respondent 

LRB File No. 349-96; March 1, 1999 
Chairperson, Gwen Gray; Members: Donna Ottenson and Ken Hutchinson 

For SGEU: Rick Engel 
For the Employer: Heather Heavin 
For SLSMA: Ralph Erme1 

Certification - Amendment - Add-on to existing unit - Board decides to 
reconvene to hear arguments on whether union required to file evidence of 
support from individuals occupying positions union seeks to include in its 
bargaining unit. 

Practice and procedure - Composition of panel - Board confirms decision of 
prior panel which was nullity due to prior termination of panel member. 

The Trade Union Act, ss. 4, 50) and 5(k). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The Board issued Reasons for Decision in this matter with 

respect to the employee status of liquor store managers on December 17, 1997 and further Reasons for 

Decision with respect to the appropriateness of the bargaining unit which the Saskatchewan Liquor 

Store Managers Association ("SLSMA") sought to represent in its application. These latter reasons 

were issued by the Board on July 17, 1998. At the time of issuing these reasons, the Board was 

unaware that one of its members, Judy Bell, had been terminated as a member of the Board effective 

July 14, 1998. As a result, the Board's Reasons for Decision and Order were a nullity as the Board no 

longer was constituted in accordance with The Trade Union Act, R.S.S. 1978, c. T-17. 
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[2] The Board wrote the parties on August 12, 1998 advising them of the problem and 

proposing one of two options: (1) consenting to the panel as constituted with Ms. Bell and leaving the 

July 17, 1998 Reasons for Decision and Order in place, or (2) requesting a re-hearing of the application 

by placing the transcript of the previous hearing before a new panel of the Board. The parties selected 

the second option and requested an opportunity to argue the matter orally before the new panel of the 

Board. 

[3] The Board reconvened a hearing for this purpose on November 13, 1998 at which time 

Mr. Ermel withdrew the Saskatchewan Liquor Store Managers' Association application for certification. 

The Board was then left with the question of what to do with respect to its July 17, 1998 Reasons for 

Decision and Order, which impacted the Saskatchewan Government Employees' Union ("SGEU") as 

well as SLSMA. The Employer took no position on the matter before the Board. SGEU asked the 

panel to confirm the decision of the Board issued on July 17, 1998 and to reconvene to hear argument 

with respect to one remaining issue arising on its application. 

[4J The Board reviewed the transcript of the hearing which led to its Reasons for Decision 

on July 17, 1998. It confirms and adopts the decision of the Board dated July 17, 1998. The SLSMA's 

application is considered withdrawn. The SGEU application will proceed on the basis of the Board's 

decision outlined in the July 17, 1998 reasons. The Board will reconvene to hear arguments on the 

following issue: 

[5] 

Is SGEU required to file evidence of support from Liquor Store Managers I, II and HI's 

before the positions may be included in its bargaining unit? 

An of the Liquor Store Managers I, n, and ill's will be provided notice of the time and 

place of the hearing of this matter by the Board. 
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INTERNATIONAL UNION OF OPERATING ENGINEERS HOISTING AND 
PORTABLE AND STATIONARY, LOCAL 870, Applicant and FLYNN BROS. 
CONSTRUCTION INC., Respondent 

LRB File No. 182-98; March 1, 1999 
Chairperson, Gwen Gray; Members: Don Bell and Donna Ottenson 

For the Applicant: Ed Cowley 
For the Respondent: Larry LeBlanc, Q.c. 

Reconsideration - Policy - Board grants reconsideration application where 
counsel not aware of Board policy on uncontested certification applications -
Board warns that reconsideration applications will not necessarily be granted 
for this reason in the future. 

Certification - Statement of employment - Board removes employee terminated 
before date of application, employee with insufficient connection to 
Saskatchewan projects and three employees primarily working as miUwrights 
from statement of employment for operating engineer unit. 

The Trade Union Act, ss. 5(a), 5(b), 5(c) and 5(i). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: On September 17, 1998, the International Union of 

Operating Engineers Hoisting and Portable and Stationary, Local 870 (the "Union") applied to be 

certified for its standard bargaining unit of employees employed by Flynn Bros. Construction Inc. (the 

"Employer") in Saskatchewan. The application was sent by registered mail to the Employer at its 

address in Morinville, Alberta and was received by the Employer on September 25, 1998. 

[2} The Employer's reply was not filed within the 10 day time period set out in the 

Regulations to The Trade Union Act, R.S.S. 1978, c. T-17 (the Act) and the Board proceeded to hear the 

matter in camera in accordance with its policy on uncontested certifications which is attached hereto as 

Schedule "A". The policy came into force on July 1, 1998. An Order of the Board was signed on 

October 6, 1998. 
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[3] Mr. LeBlanc, counsel for the Employer, contacted the Board on October 6, 1998 and 

was advised by the Board Registrar that an Order had already been issued on the matter. On October 7, 

1998, the Employer filed its reply and statement of employment, As the Board's Order had already 

been issued, the Board Registrar notified the Employer that it could request a reconsideration hearing to 

address the matters raised in its reply and statement of employment. A request for a reconsideration 

hearing was filed with the Board on October 22, 1998 and a hearing convened by the Board on 

December 18,1998. 

[4] On the application for reconsideration, counsel for the Employer noted that the Board 

policy with respect to the issuing of in camera certification Orders was a new policy and was unknown 

to him at the time when he was consulted by the Employer. Counsel noted that the Employer acted as 

quickly as possible to obtain legal advice and to respond to the Union's application. As a result, he asks 

that the Board reconsider the matter and deal with the issues of substance that are raised in the 

Employer's reply and statement of employment. 

[5] In its statement of employment, the Employer claimed there were five employees 

working within the Union's jurisdiction on the date of the application, John Quigley, Mike Osoba, 

Michel Richard, Chad Hickey and Malcolm McKirdy. The Employer argued that Joe Thomas, whom 

the Union argued should be included on the statement of employment, had been terminated from his 

employment the day before the Union's application was filed. 

[6] Counsel for the Employer also raised an issue with respect to the authority of the Board 

Registrar to set the time for the completion and filing of the statement of employment under s. 21 of the 

Regulations. 

Facts 

Application for reconsideration 

[7] Joseph Tomanek, Vice-President of the Employer, testified that the Employer was 

working under contract with Cargill to add grain storage tanks and load and unload systems to CargiU's 

grain handling system at Rosetown. Mr. Tomanek received the Union's certification application on 
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September 25, 1998 and contacted Mr. LeBlanc to discuss the application. Mr. LeBlanc advised Mr. 

Tomanek that he was busy preparing for another hearing and indicated that he would get back to Mr. 

Tomanek in early October. 

[8] Mr. LeBlanc contacted Mr. Tomanek on October 5, 1998 to discuss the application. 

Mr. Tomanek initially thought that there was not much the Employer could reply to in the application as 

he was under the impression that the application applied only to crane operators. He asked for and 

received a copy of the collective agreement in existence in the Operating Engineers' Trade Division and 

determined from reviewing that document that the agreement also applied to assemblers and mechanics. 

He referred in particular to article 3.01(a) of the agreement. After reviewing the agreement, Mr. 

Tomanek obtained the time cards for employees at Rosetown and determined that the employees listed 

above were working within the jurisdiction of the Union as described in its collective agreement. Mr. 

Tomanek then completed the statement of employment and sent it to Mr. LeBlanc for filing with the 

Board. 

[9} The Union called no evidence on this aspect of the application. 

Certification application 

[10] Mr. Tomanek testified that Mr. Quigley was the crane operator at the Rosetown site. 

Mr. Osoba, Mr. Richard and Mr. Hickey were employed at Rosetown where they primarily performed 

millwright work. On September 17, 1998, these three employees recorded on their time sheets that they 

spent the day dismantling the crane at Rosetown. Similarly, their time cards indicated that in the two 

week period prior to September 17, 1998, they spent a day in Rosetown assembling the crane. In 

addition, Mr. Tomanek produced photocopies of time cards for Mr. McKirdy, indicating that he had 

spent a day in late August, 1998 at Rosetown disassembling a crane. Mr. Tomanek testified that Mr. 

McKirdy is a mechanic and performs regular servicing work on the crane, picker trucks and vehicles 

used in the field and also performs millwright work on the job sites. 

[11J On cross-examination, Mr. Tomanek acknowledged that only Mr. Quigley and Mr. 

Thomas held hoisting tickets which are required under The Occupational Health and Safety Act, 1993, 

S.S. 1993, c. 0-11, before working on a crane. 
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[12] Mr. Cowley, business manager for the Union, testified that there are jurisdictional 

agreements in existence between the Union and the International Association of Bridge, Structural, 

Ornamental and Reinforcing Iron Workers ("Ironworkers Union").and the International Brotherhood of 

Boilermakers, Ironship Builders, Blacksmiths, Forgers and Helpers ("Boilermakers Union") relating to 

the assembling and dismantling of cranes. He noted that one agreement with the Ironworkers Union 

provides for a composite crew of ironworkers and operating engineers for assembly and dismantling. 

According to Mr. Cowley, the composition of the crew depends on the other trades on the job site. The 

Union works with composite crews of other unions even if there is no jurisdictional agreement in place 

with respect to the work. Mr. Cowley insists that the Union has never claimed exclusive jurisdiction 

over the assembling and dismantling of cranes and its practice is to share this aspect of the work with 

other trades at the site, in particular, the Ironworkers Union and Boilermakers Union. He noted that a 

number of different trades do signalling for cranes. 

[13] Mr. Cowley was certain that Mr. Quigley and Mr. Thomas were operating engineers. 

He had confirmation from the Union, Local 955 in Edmonton that both were members of the Union and 

had tickets to operate conventional cranes, hydraulic cranes and cherry pickers. According to Mr. 

Cowley's assessment, the three other employees were working primarily as millwrights. 

Arguments 

Application for reconsideration 

[14] Mr. LeBlanc relied on the Board's decisions in Remai Investment Corporation v. 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union and Sharon Ruff, [1993] 3rd 

Quarter Sask. Labour Rep. 103, LRB File No. 132-93; United Association of Journeymen and 

Apprentices of the Plumbing and Pipejitting Industry of the United States and Canada v. Refrigeration 

Installations et aI., [1995] 3rd Quarter Sask. Labour Rep. 69, LRB File No. 057-94; and Saskatchewan 

Government Employees' Union v. Mary Banga, [1994] 1st Quarter Sask. Labour Rep. 291, LRB File 

No. 014-94, for the proposition that a reconsideration hearing will be granted when "there was no 

hearing in the first place and a party subsequently finds that the decision turns on a finding of fact 

which is in controversy and on which the party wishes to adduce evidence" (Banga, supra, at 294, 

citing Overwaitea Foods v. United Food and Commercial Workers, B.C.L.R.B. No. C86/90). Counsel 
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noted that the Board policy of conducting in-camera hearings on certification applications is recent and 

was unknown to him. He relied on the practice of the Board scheduling a hearing for each certification 

application. Counsel also noted that the Employer did respond to the application within a reasonable 

time period. 

[15] Secondly, counsel noted that the Regulations require the Board Secretary, not the 

Board Registrar, to request a statement of employment and to set the time for its filing. In addition, 

counsel noted that the Order in question was not received by the parties until October 7, 1998 and may 

not have been in effect before the statement of employment was received by the Board. 

[16J Mr. Cowley argued that the timely filing of statements of employment is critical. Mr. 

Cowley argued that employers' practice of waiting to the date of the hearing to file the statement of 

employment placed unions at a distinct disadvantage as the unions were prevented from properly 

preparing their evidence to address matters asserted in the statement of employment. Mr. Cowley 

submitted that the time for filing the statement of employment is not a guideline but a mandatory time 

frame which must be met. He noted that the Employer received a letter from the Board telling the 

Employer what would happen if the statement of employment and reply were not filed on time. Mr. 

Cowley argued that if the Board permits the Employer to bring a reconsideration application in this 

instance then the new Board policy of conducting in-camera hearings on uncontested certifications will 

mean nothing. 

Certification application 

[17] Mr. LeBlanc noted that Mr. Thomas was terminated from his employment on 

September 16, 1998, one day before the application was filed. Mr. McKirdy, whom the Employer 

listed on the statement of employment, was not physically in Saskatchewan during September although 

he had some potential to be working in Saskatchewan. With the other three employees, Mr. LeBlanc 

noted that the term "millwright" is a loose term. He acknowledged that in this particular project the 

three employees would have spent a significant amount of time setting machinery into place for grain 

handling. However, he noted that on the date of filing the certification application, they spent the full 

day disassembling the crane. Similarly, they had spent two days in the two week period prior to the 

filing of the application assembling the crane. Mr. LeBlanc argued that this was sufficient to bring all 

three employees within the scope of the bargaining unit applied for. He urged the Board to refer to the 
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Union's collective agreement to detennine if the work fell within the jurisdiction of the Union's 

bargaining unit. Counsel noted that the collective agreement applies to the Employer immediately upon 

being certified including the scope clause which sets out the work of operating engineers. Mr. LeBlanc 

also argued that the amount of operating engineer work perfonned by the three employees in question 

was sufficient to bring them within the bargaining unit description. Counsel cited International Union 

a/Operating Engineers, Local 870 v. K.A.C.R. (A Joint Venture), [1983] Sept. Sask. Labour Rep. 37, 

LRB File No. 106-83, in support of his position. 

[18] Mr. Cowley relied on his testimony summarized above. 

Analysis 

[19] The majority of the Board agrees to grant a reconsideration hearing. In this case, 

counsel for the Employer was unaware of a change in Board policy with respect to the granting of 

uncontested certification Orders. The evidence indicated that the Employer contacted counsel in a 

timely fashion. Unfortunately, the Board's correspondence which set out the change in Board policy 

did not come to Mr. LeBlanc's attention and he was unaware that the Board may refer the application to 

an in-camera panel ofthe Board ifthe Employer did not respond in a timely fashion. The delay in filing 

the statement of employment was not excessive and it did raise factual issues. In these circumstances, 

the Board will grant the reconsideration hearing. 

[20] We do not want to leave the impression, however, that lack of knowledge of the 

Board's uncontested certification policy will result in the granting of reconsideration applications in the 

future. This case will serve as notice to the labour relations community that statements of employment 

and replies must be filed within the time frame set out in the correspondence from the Board. If the 

time frame cannot be met, employers may request from the Board Registrar an extension of time to file 

the statement of employment and reply. Otherwise, the application will be treated as uncontested and 

will be decided by an in-camera panel of the Board. 

[21] We would also comment briefly on the role of the Board Registrar which was 

established in November, 1997. This position incorporates the functions previously perfonned by the 

Board Secretary in addition to other functions. Where the Regulations refer to Board Secretary, the 
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provisions may be read to refer to the Board Registrar: see s. 21(5) of The Interpretation Act, 1995, S.S. 

1995, c. 1-11.2, which provides: 

[22] 

Words in an enactment directing or empowering the holder of an office to do 
something apply to a person for the time being charged with the execution of the 
powers and duties of that office. 

With respect to the statement of employment, the Board fmds that Mr. Quigley is the 

only employee who falls within the description of the proposed bargaining unit. On the evidence before 

us, Mr. Thomas was terminated from his employment prior to the date of filing the application. Mr. 

McKirdy had an insufficient connection with the Employer's projects in Saskatchewan to include him in 

the proposed bargaining unit. The primary work duties of Mr. Osoba, Mr. Richard and Mr. Hickey fall 

in the millwright trade division, not the operating engineers trade division. As Mr. Tomanek testified, 

these employees spend a majority of their time performing millwright work. The fact that they assist 

with the assembly and dismantling of cranes does not bring them within the proposed bargaining unit. 

As the Board indicated in the K.A. CR. case, supra, at 45: 

[23] 

Where employees are engaged in the work of different crafts the Board will 
characterize the craft in which they were employed for a majority of their time as the 
one governing their status on an application for certification. In determining which 
type of work employees were employed at ''for the majority of their time" the Board 
will look not to the date of the making of the application but, rather to a period of time 
leading up to the date of the application. . .. 

The Board will attempt to review actual job duties over a reasonably representative 
period of time and will not permit either the union or the employer to confine the 
review to an arbitrarily established time frame which is not indicative of normal 
responsibilities. 

Mr. LeBlanc suggested in his argument that the scope clause of the agreement is 

significant in determining which employees should be included on the statement of employment. 

However, performance of some or part of the work described in the scope clause does not necessarily 

bring an employee within the bargaining unit. The scope clause, in essence, describes the work to be 

performed by the bargaining unit; it does not necessarily describe the employees who fall within the 

bargaining unit. The latter determination is based on the "majority of time" test set out in the K.A. CR. 

decision, supra, evidence of trade certificates, particularly in compulsory trades, construction practices, 

jurisdictional agreements and the like. 
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[24] Based on the evidence submitted, the Board confirms the Order issued in this matter. 

[25} Ms. Ottenson dissents from the Board's decision to grant a reconsideration hearing and 

would have dismissed the Employer's application for reconsideration. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 1975, Applicant and 
TREATS AT THE UNIVERSITY OF SASKATCHEWAN, Respondent 

LRB File No. 220-98; March 2, 1999 
Chairperson, Gwen Gray; Members: Bob Todd and Brenda Cuthbert 

For the Applicant: Jim Holmes 
For the Respondent: Larry Seiferling, Q.c. 

Collective agreement - First collective agreement - Section 26.5 - Under the 
circumstances of case, Board exercises discretion under s. 26.5(6) of The Trade 
Union Act and requires parties to submit matter to conciliation officer. 

The Trade Union Act, s. 26.5. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The Canadian Union of Public Employees, Local 1975 

(the "Union") was certified to represent the employees of Treats (the "Employer") at its location at the 

University of Saskatchewan, Saskatoon on November 27, 1997. On November 3, 1998, the Union filed 

an application seeking the appointment of an arbitrator to conclude a first collective agreement. The 

Union filed the matters that were agreed to in bargaining and the proposals that the Union has 

outstanding on the bargaining table. The Employer did not file its list of issues and statement of its 

position with the Board as required under s. 26.5 of The Trade Union Act, R.S.s. 1978, c. T-17 (the 

Act), but the Employer did indicate through counsel that it did not agree to the Union's position on any 

outstanding matters. In a letter to the Board, the Employer took the position that the application for first 

collective agreement should be refused by the Board as the matters outstanding are of a monetary 

nature. 

[2] The Board convened a hearing on December 10, 1998 to hear representations from 

both parties on the issue of whether the Board should exercise its discretion in s. 26.5 of the Act to 

provide assistance to the parties in concluding a first collective agreement. 
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Facts 

[3] The essential facts were provided through the evidence of Jim Holmes, staff 

representative in charge of bargaining for the Union. Mr. Holmes indicated that the Union served 

notice to bargain on January 12, 1998 after receiving its certification Order from the Board. The parties 

met on January 28, 1998, at which time the Union tabled its initial proposals. Bargaining continued in 

March, at which time Ron Cummings, owner of Treats, responded to the Union's proposals in an 

orderly fashion. After the second meeting with the Employer in March, Mr. Holmes concluded that 

matters were proceeding well. By the end of March, the Union and Employer had agreed to many non

monetary items. In April, Glenn Ross became involved in the bargaining on behalf of the Employer. At 

that time, the Union received a list of the names of employees and their rates of pay from the Employer. 

The rates of pay indicated that the majority of employees were receiving minimum wage, with only six 

employees receiving slightly more than minimum wage. The highest rate of pay was $6.10 per hour, 

[4] The Union met again with the Employer in May. During this meeting, the Employer 

provided the Union with financial information relating to the Treats operation. The Union, however, 

found that it could not assess the profitability of the Treats operation at the University because the 

financial information was for the past fiscal year and included all of the Employer's operations in 

Saskatoon. There was no breakdown in the wages between management and employees. Mr. Holmes 

noted that after shareholders' loans were paid, the company did not record a profit. 

[5] The Union and Employer met again in June at which time most employees had been 

laid-off for the summer break. The Union agreed at this meeting to wait until September to receive the 

Employer's financial offer. A further meeting was scheduled for September 17, 1998 however, Mr. 

Cummings did not have a wage proposal ready for that meeting so it was rescheduled to October 5, 

1998. The Employer did not attend this meeting and, according to Mr. Holmes, Mr. Cummings 

explained that he mistook the date. A further meeting was scheduled for October 13, 1998. On this 

occasion, the Employer reiterated its previous position that it was not making money and was not in a 

position to make a wage offer. 
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[6J The Union arranged a membership meeting following the negotiation session with the 

Employer on October 5, 1998 at which time it conducted a strike vote. After conducting a successful 

strike vote, the Union then put two options to its members: engage in strike activity or proceed to ask 

the Board for the imposition of a first collective agreement under s. 26.5 of the Act. A majority of the 

members voted to engage in strike activity and to apply to the Board for the imposition of a first 

agreement. 

[7] According to Mr. Holmes, the Union had exhausted its ability to compromise at that 

stage of the bargaining because it had no monetary offer from the Employer which it could discuss with 

its members. This prevented negotiations from going further. The Union then applied to the Board for 

a first agreement. 

[8J The parties had not asked for the assistance of the Labour Relations, Conciliation and 

Mediation Branch of Saskatchewan Labour during their negotiations. 

Statutory Provisions 

[9} The application is governed by s. 26.5 of the Act which reads as follows: 

26.5(1) Either party may apply to the board for assistance in the conclusion of a first 
collective bargaining agreement, and the board may provide assistance pursuant to 
subsection (6), if: 

(a) the board has made an order pursuant to clause 5(a), (b) or (c); 

(b) the trade union and an employer has bargained collectively and 
have failed to conclude a first collective bargaining agreement; and 

(c) any of the follOWing circumstances exist: 

(i) the trade union has taken a strike vote and the 
majority of those employees who voted have voted for 
a strike; 

(ii) the employer has commenced a lock-out; or 

(iii) the board has made a determination pursuant to 
clause Jl(1)(c) or 11(2)(c) and, in the opinion of the 
board, it is appropriate to assist the parties in the 
conclusion of a first collective bargaining agreement 
pursuant to subsection (6). 
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(2) If an application is made pursuant to subsection (1), an employee shall not strike 
or continue to strike, and the employer shall not lock out or continue to lock out the 
employees. 

(3) An application pursuant to subsection (1) must include a list of the disputed issues 
and a statement of the position of the applicant on those issues, including the 
applicants last offer on those issues. 

(4) All materials filed with the board in support of an application pursuant to 
subsection (1) must be served on the other party within 24 hours after filing the 
application with the board. 

(5) Within 14 days after receiving the information mentioned in subsection (4), the 
other party must: 

(a) file with the board a list of the issues in dispute and a statement of 
the position of that party on those issues, including that party's last 
offer on those issues; and 

(b) serve on the applicant a copy of the list and statement. 

(6) On receipt of an application pursuant to subsection (1): 

(a) the board may require the parties to submit the matter to 
conciliation if they have not already done so; and 

(b) if the parties have submitted the matter to conciliation or 120 
days have elapsed since the appointment of a conciliator, the board 
may do any of the following: 

(i) conclude, within 45 days after undertaking to do 
so, any term of terms of a first collective bargaining 
agreement between the parties; 

(ii) order arbitration by a single arbitrator to 
conclude, within 45 days after the date of the order, 
any term or terms of the first collective bargaining 
agreement. 

(7) Before concluding any term or terms of a first collective bargaining agreement, the 
board or a single arbitrator may hear: 

(a) evidence adduced relating to the parties' positions on disputed 
issues; and 

(b) argument by the parties or their counsel. 
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(8) Notwithstanding section 33 but subject to subsections (9) and (10), the expiry date 
of a collective bargaining agreement concluded pursuant to this section is deemed to 
be two years from its effective date or any other date that the parties agree on. 

(9) Notwithstanding section 33 not less than 30 days or more than 60 days before the 
expiry date of a collective bargaining agreement concluded pursuant to this section, 
either party may give notice in writing to terminate the agreement or to negotiate a 
revision of the agreement. 

Analysis 

[10] The parties both presented detailed submissions to the Board on the issue of whether or 

not the Board should proceed to provide assistance to the parties to conclude a first agreement. The 

nonnal course of the Board's proceedings would be to appoint a Board agent to meet with the parties 

and attempt to conclude a first agreement, failing which the Board agent would report to the Board on 

whether or not it should intervene in the dispute, and, if so, what collective agreement tenns should be 

imposed: see United Food and Commercial Workers, Local 1400 v. Madison Development Group Inc., 

[1996] Sask. L.R.B.R. 469, LRB File No. 053-96. 

[11] In this instance, however, the parties have not resorted to voluntary conciliation in an 

effort to settle their collective agreement issues. Without delving into the issue of whether or not the 

Board should assist the parties in this instance to conclude a first agreement, the Board has decided to 

exercise its discretion under s. 26.5(6) of the Act by requiring the parties to submit the collective 

bargaining matter to a conciliation officer appointed by the Executive Director, Labour Relations, 

Conciliation and Mediation Branch, Saskatchewan Labour. If conciliation efforts are not successful, 

the Union may ask the Board to address the issues raised in its application upon filing with the Board a 

letter from the conciliation officer indicating that conciliation was attempted but was unsuccessful. 

[12J In these circumstances, the conciliation officer is not acting as an agent of the Board 

and is not required to report to the Board on the state of the bargaining or the recommended approach to 

the first agreement application. 
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GREG FISHER, Applicant and. AMALGAMATED TRANSIT UNION, LOCAL 615, 
Union and. CITY OF SASKATOON, Employer 

LRB File No. 203-98; March 12, 1999 
Chairperson, Gwen Gray; Members: Bob Todd and Gord Hamilton 

For the Applicant: Greg Fisher 
For the Union: Dan Bichel 
For the Employer: N/A 

Duty of fair representation - Contract administration - Union is entitled to take 
position in support of point of view which may conflict with interests of some 
members once it has taken informed and rational view of grievance - Duty of 
fair representation does not require union to provide representation for all 
points of view its members wish to assert. 

Duty of fair representation - Independent legal representation - Where member 
granted interested party status at grievance arbitration, union not required to 
provide member with independent legal counsel unless unusual circumstances 
exist. 

Duty of fair representation - Scope of duty - Conduct of union president at 
membership meetings may raise concerns under union's rules of order or 
bylaws but do not demonstrate bad faith, discrimination or arbitrariness with 
respect to the union's duty of fair representation. 

The Trade Union Act, ss. 25.1 and 36.1. 

REASONS FOR DECISION 

Background. 

[1] Gwen Gray, Chairperson: Greg Fisher filed an unfair labour practice application 

against the Amalgamated Transit Union, Local 615 (the "Union") on October 13, 1998 which alleged 

that the Union had failed to fairly represent him in a promotion grievance brought by the Union on 

behalf of another employee. Mr. Fisher alleged that the Union breached ss. 25.1 and 36.1(1) of The 

Trade Union Act, R.S.S. 1978, c. T-17 (the Act). The Union filed a reply on October 21, 1998 and 

denied the duty of fair representation allegation. A pre-hearing meeting was conducted by the Vice

Chairperson on November 24, 1998 and the hearing was held in Saskatoon on December 11, 1998. 
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Facts 

[2J Mr. Fisher has worked in the transit department of the city of Saskatoon (the 

"Employer") since 1980 and is a member of the Union. In the summer of 1996, he applied for the 

position of special services and schedules clerk and was one of two candidates who passed an aptitude 

test that was set by the Employer as a minimum requirement for the position. Initially, the other 

candidate was appointed to the position; however, shortly after his appointment, he reverted to his 

former position and Mr. Fisher was offered the position without further competition. At that time, Mr. 

Fisher was informed by Dave Gaze, Operations Manager, that the Union had no objections to the offer 

to give the position to Mr. Fisher. 

[3] As it turned out, the Union did object to the lack of re-posting of the position. The 

president of the Union, Dan Bichel, had been on holidays when the decision was made and on his 

return, he objected to the appointment of Mr. Fisher to the position without re-posting. Mr. Bichel 

telephoned Mr. Fisher and told him that other members of the Union were interested in applying for the 

position and that it would need to be re-posted. 

[4J The position was re-posted and Mr. Fisher again was the successful candidate. He was 

appointed to the position on April 6, 1997. Ed Ripley, a more senior member of the Union, was 

unsuccessful in his application for the position and, as a result, the Union filed a grievance on his behalf 

contesting the appointment of Mr. Fisher. 

[5] Mr. Fisher was not invited by the Union to attend the grievance meetings but was 

invited by the Employer to attend at least one meeting. 

[6] The Union referred the grievance to a membership meeting and notified Mr. Fisher that 

the membership meeting would discuss the grievance and would vote on whether to proceed to 

arbitration on it. Mr. Fisher did not attend this meeting. 
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[7] On November 19, 1997, Rob Heusdens, Vice-President of the Union, wrote Mr. Fisher 

a letter indicating that the arbitration of the Ripley grievance would be heard on December 4, 1997 and, 

if necessary, on December 5, 1997. The letter set out the location and time of the arbitration hearing 

and made the following offer: 

[8] 

If you would like union representation I can represent you at this meeting. Also, if you 
would like to attend please contact me and we will arrange to have you off work to 
attend. 

Mr. Fisher was not familiar with the arbitration process and did not understand that he 

would be granted standing at the arbitration hearing. He also was offended that the Union offered a 

local Union officer to assist him when it had hired an outside labour relations consultant to present the 

case for Mr. Ripley. As a result, he did not attend the arbitration hearing. 

[9] The arbitration board, chaired by WaIter Matkowski, rendered its decision on February 

25, 1998. The arbitration board found that the Employer improperly filled the position and ordered that 

the position be re-posted. Mr. Fisher applied for the position and again was successful in the 

competition. The Union filed a second grievance on behalf of the senior employee, Mr. Ripley and it 

also requested the arbitration board to reconvene. The Union sent notice to Mr. Fisher by letter on 

August 10, 1998 that it had requested the reconvening of the arbitration board, set forth the dates for the 

hearing, and made the following offer: 

[10] 

If you wish to attend and or be represented by a Union Representative at that 
arbitration, please let us know and we will make the necessary arrangements. 

A second letter was sent by the Union to Mr. Fisher concerning the dates for 

reconvening the arbitration board. The letter indicated that the dates had been set for two of the three 

dates mentioned in the earlier letter and confmned the time of the arbitration and the place. Mr. Fisher 

was away on vacation leave and did not receive the last letter until August 31, 1998. The arbitration 

hearing was scheduled to commence on September 3, 1998. 

[11] At that point, Mr. Fisher contacted a lawyer and was advised that he would be granted 

status at the arbitration hearing as an intervenor. He was informed that, as an intervenor, he had the 

right to demand disclosure of documents and was entitled at the hearing to cross-examine witnesses, 
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lead evidence and present argument. He was also advised that flit was next to impossible to have the 

union represent two employees on opposites sides in a fair and unbiased manner. fI [Mr. Fisher's written 

brief]. 

[12] As a result, Mr. Fisher asked the Union to provide him with independent 

representation. Mr. Bichel advised Mr. Fisher that he would provide a member of the executive or a 

shop steward to represent Mr. Fisher at the hearing. Mr. Fisher felt that the Union could not fairly 

represent him while they pursued the grievance filed on behalf of Mr. Ripley. 

[13] At the September 3, 1998 meeting of the arbitration board, Mr. Fisher sought and 

obtained an adjournment to permit him time to appeal to the membership of the Union for independent 

representation paid for by the Union. Mr. Fisher attended the Union membership meetings on 

September 16, 1998 to make his appeal which was voted down by the membership on the 

recommendation of Mr. Bichel. Mr. Fisher then applied to the Board for an unfair labour practice 

against the Union. 

[14] Subsequent to the filing of this application, Mr. Fisher met with Mr. Bichel and 

Dwayne Luschyn in Mr. Fisher's office. Mr. Fisher recorded the conversation and provided the Board 

with a copy of the transcript of the conversation. During this conversation, the parties discussed the 

reasons Mr. Fisher wanted the arbitration hearing adjourned and the Union's decision not to provide Mr. 

Fisher with outside independent legal counsel, among other things. On November 2, 1998, a 

conference call was arranged between the arbitration board and the parties to discuss the upcoming 

arbitration. At that time, Mr. Bichel suggested that the Union may be able to provide Mr. Fisher with 

an international vice-president to represent him at the hearing. Although Mr. Fisher told Mr. Bichel that 

he would accept representation from outside the local Union, nothing further came of this suggestion. 

Mr. Bichel claimed that this offer was rejected by Mr. Fisher. 

[15] Mr. Fisher then brought an application to the Court of Queen's Bench for an Order to 

adjourn the arbitration hearing until this application had been heard and determined. The application 

was heard before Laing J. who refused to grant the Order requested. 

[16] The arbitration board convened on November 16, 1998 and its final decision was still 

pending at the time this matter was heard. 
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[17] In his materials, Mr. Fisher complained that James Daley, the Union's representative at 

the arbitration hearing, spoke to him in harsh terms during the proceedings when Mr. Fisher and Mr. 

Daley were reviewing Mr. Fisher's aptitude test results. Mr. Fisher claimed that Mr. Daley said words 

to the effect "what's wrong with you? Mr. Ripley is the grievor here. Mr. Ripley is the one who was 

wronged here." Mr. Fisher claimed that then with a look of pure hate, Mr. Daley turned and walked 

away from him. 

[18] Mr. Fisher also claimed that he is in disfavour with the Union because he is a relief 

supervisor and is involved in a current dispute between the Union and supervisors which is before the 

Board on another application. Mr. Fisher did not specifically outline how this matter impacted on the 

Union's decision to support Mr. Ripley's grievance or not to provide him with independent legal advice. 

Mr. Fisher claimed in his argument that there were other applicants in the competitions who were more 

senior than Mr. Ripley but who were also supervisors or relief supervisors. The inference Mr. Fisher 

asked the Board to draw is that the Union would only look after the interests of bus operators, while 

ignoring the needs or positions of the relief supervisors or supervisors. However, there was no evidence 

before the Board which indicated that other candidates were more senior to Mr. Ripley or that they had 

asked for and were denied representation by the Union in relation to the posting of the position in 

question. 

[19] Mr. Fisher claimed as well that Mr. Bichel operated the Union meetings on September 

16, 1998 improperly in that he spoke against Mr. Fisher's request from the chair and used his position as 

president to unduly influence the membership. Mr. Fisher noted that those members who supported his 

position were all supervisors, while the members who voted against Mr. Fisher's requests were bus 

operators and executive board members. Mr. Fisher is opposed to the Union's use of show of hands 

voting and prefers that the Union use secret ballots for voting. 

[20] Mr. Biche1 noted that although the Union had agreed in collective bargaining to 

"competency" testing, it did not agree to aptitude testing of the nature performed by Kelsey Institute, 

which was relied on by the Employer in the selection of Mr. Fisher as the successful candidate in the 

posting under consideration. The Union took the position that the posting was improperly carried out 

based on the inappropriateness of the testing. 
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Relevant Statutory Provisions 

[21] The relevant statutory provisions include the following: 

25.1 Every employee has the right to be fairly represented in grievance or rights 
arbitration proceedings under a collective bargaining agreement by the trade union 
certified to represent his bargaining unit in a manner that is not arbitrary, 
discriminatory or in badfaith. 

36.1(1) Every employee has a right to the application of the principles of natural 
justice in respect of all disputes between the employee and the trade union certified to 
represent his bargaining unit relating to matters in the constitution of the trade union 
and the employee's membership therein or discipline thereunder. 

Arguments 

[22] Mr. Fisher alleged that the Union failed to fairly represent him by refusing to provide 

him with independent legal representation in the arbitration concerning the posting of his position. In 

his written submission, Mr. Fisher claimed that the Union acted in bad faith through four means: (1) 

making incorrect statements before the board of arbitration; (2) agreeing to a testing provision in the 

collective agreement while opposing testing in the grievance under consideration; (3) proposing that an 

international vice-president be assigned to represent Mr. Fisher and not carrying through on the offer; 

and (4) making harsh comments to Mr. Fisher during the arbitration hearing (i.e. comments of Mr. 

Daley). 

[23J Mr. Fisher also claimed in his written submission that the Union acted in a 

discriminatory manner by refusing him representation and relied on the current dispute between in

scope supervisors, relief supervisors and the Union to found his claim for discrimination. He argued 

that the Union did not want a relief supervisor in the position. He claimed that there were more senior 

employees than Mr. Ripley who bid on the posted position and who were not represented by the Union 

in grievance arbitration. Mr. Fisher noted that these employees were supervisors or relief supervisors. 

[24] Mr. Fisher's third argument related to the procedures used by the Union at its monthly 

meetings. He complained in particular about the failure of Mr. Biche! to leave the chair when he 

wished to put forth a view on a matter and the failure of the Union to conduct votes by secret ballot. 
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[25] Mr. Fisher requested reimbursement for legal fees he has incurred; additional payment 

for independent representation to review the arbitration awards to determine if any appeal should be 

taken; punitive damages and any other remedy that this Board. considers appropriate and just. In 

support of his position, Mr. Fisher relied on Banga v. Saskatchewan Government Employees' Union, 

[1993] 4th Quarter Sask. Labour Rep. 88, LRB File No. 173-93; Tomkins v. University of Regina 

Faculty Association, [1992] 2nd Quarter Sask. Labour Rep. 76, LRB File No. 306-91; and Johnson v. 

Amalgamated Transit Union, Local No. 588, [1997] Sask. L.R.B.R. 19, LRB File No. 091-96. 

[26] The Union argued that it is not a violation of the duty of fair representation for it to 

represent an unsuccessful candidate in a posting grievance and not provide representation to the 

successful candidate. It relied on MacNeil et al.,Trade Union Law in Canada, (Aurora: Canada Law 

Book, 1998); City of Saskatoon v. Canadian Union of Public Employees, Local 59 et at. (Arbitration 

Award - Feb, 22, 1994 (Denysiuk) and (1995), l32 Sask. R. 122 (Sask. Q.B.»; Dorval v. Canadian 

Union of Public Employees, Local 59, [1995] 2nd Quarter Sask. Labour Rep. 94, LRB File No. 289-94. 

Analysis 

[27] There were many allegations made by Mr. Fisher with respect to the Union's decision 

to represent Mr. Ripley in the grievance proceedings which the Board finds were not made out in the 

evidence. The evidence does not support Mr. Fisher's allegation that the Union made incorrect 

statements before the arbitration board. Similarly, it does not establish that Mr. Fisher's status as a 

relief supervisor affected or influenced the Union's decision to file the Ripley grievance. It also does 

not establish that other, more senior employees who bid on the job posting were refused representation 

by the Union. In this regard, there is no evidence that such persons requested the Union to file 

grievances on their behalf, or that the Union refused to file grievances. 

[28] In general, we find that the Union acted on a fair assessment of the collective 

bargaining issues in deciding to proceed with the Ripley grievance, which is evidenced in part by the 

outcome of the grievance which required the Employer to re-post the position. Mr. Bichel explained to 

the Board the Union's objections to the Employer's use of aptitude testing. There was a genuine dispute 

between the Union and the Employer over what kind of testing was appropriate in the selection of the 



[1999] Sask. L.R.B.R. 86 FISHER v. A.T.V., Local 615 et al 93 

successful candidate. The foundation of this dispute was not coloured by the Union's current dispute 

with in-scope supervisors or any particular sense of ill-will held against Mr. Fisher. 

[29] The central issue raised by Mr. Fisher concerns the Union's obligation, if any, to 

provide Mr. Fisher with independent legal counsel to represent him as an intervenor before the board of 

arbitration. This Board considered a similar issue in Dorval v. Canadian Union of Public Employees, 

Local 59, supra. In that case, the union continued to pursue a posting grievance after the grievor had 

resigned his employment with the employer. The union undertook to continue with the grievance and 

to ensure that the grievor had an opportunity to fill the position if the grievance was successful. The 

employee who was successful initially in obtaining the position complained to the Board that the union 

had failed to fairly represent him because it did not provide him with independent legal counsel before 

the board of arbitration. The Board held, at 103: 

[30J 

There may be circumstances where a Union has an obligation to provide one of its 
members with independent legal representation, however, they are exceedingly rare 
and for good reason. The fact that was said to make this case exceptional and 
necessitate independent legal advice was the imbalance between Mr. Zielke's (and the 
Union's) titular interest in pursuing the grievance after Mr. Zielke's resignation and 
Mr. Dorval's real and important interest in employment. However, we have already 
explained why we do not agree with that characterization of what was in balance. 
Whether before or after Mr. Zielke's resignation, the Union had to choose between the 
interests of two employees who were competing for the same position. The Union 
considered the proper factors and made its decision based on its assessment of those 
factors. The whole system of collective bargaining and representation by trade unions 
is based upon the Union's right and duty to arbitrate between the conflicting interests 
of its members and also between the interests of the collective membership and an 
individual member and to then put a single position forward to the employer. This is 
why unions exist and provided they do not act arbitrarily, discriminatorily or in bad 
faith, they have discharged their duty to their members. 

The Dorval case, supra, relied on a decision of the Supreme Court of Canada in 

Gendron v. Supply and Services Union of the Public Service Alliance of Canada, Local 50057, [1990] 1 

S.C.R. 1298 (S.C.c.), where L'Heureux-Dube J. set out the general law as follows, at 1328 and 1329: 

The principles set out in Gagnon [[1984} I S.C.R. 509} clearly contemplate a 
balancing process. As is illustrated by the situation here a union must in certain 
circumstances choose between conflicting interests in order to resolve a dispute. Here 
the union's choice was clear due to the obvious error made in the selection process. 
The union had no choice but to adopt that position that would ensure the proper 
interpretation of the collective agreement. In a situation of conflicting employee 
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interests, the union may pursue one set of interests to the detriment of another as long 
as its decision to do so is not actuated by any of the improper motives described above, 
and as long as it turns its mind to all the relevant considerations. The choice of one 
claim over another is not in and of itself objectionable. Rather, it is the underlying 
motivation and method used to make this choice that may be objectionable. 

This decision was followed by the British Columbia Labour Relations Board in Haas v. 

Canadian Union of Public Employees, Local 116, B.C.L.R.B. Decision No. L48/82 where the Board 

held that a union is not obligated to provide independent legal counsel for a member who may be 

affected by the outcome of a posting grievance. Our Board applied the same principles in determining 

that a union is not obligated to file a grievance on behalf of a member who loses her position as a result 

of the grievance of another member: see Skomar v. Service Employees' International Union, Local 333 

et al., [1992] 4th Quarter Sask. Labour Rep. 109, LRB File No. 181-92. Similar findings have also 

been made in the context of sexual harassment grievances. In Woodson et al. v. Kwantlen College' 

Faculty Association et al., [1995] BCLRB No. B394/95, the British Columbia Board held as follows, at 

75-76: 

In assessing the Complainants' claim for separate representation based on a conflict of 
interest, I have also considered the difficulties a union faces in handling these 
awkward disputes among bargaining unit employees where the ultimate interests of an 
employee advancing the accusation may diverge from the interests of the accused 
employee. An arbitration board has offered these comments in response to a claim of a 
potential conflict of interest faced by unions in handling sexual harassment claims: 

This is not necessarily a conflict of interest for a union to represent 
two employees whose interests are at odds. It is a situation which can 
arise in disputes with respect to promotions and with respect to 
administration of other provisions of the collective agreement which 
invite competition between employees. In the course of managing 
those potentially diverse interests a union, in the discharge of its duty 
as bargaining agent, can and does determine the extent to which 
interests will be pursued through the grievance procedure, including 
the selection of one employee over another. (Vancouver Community 
College v. V.M.R.E.U., 1984, unreported, award of HA. Hope, Q.c., 
Chair, February 28, 1994, p. 20, cited in Act-Don't React: Dealing 
with Sexual Harassment, Susan I Paish & Aiyaz A. AUbhai, 
(Vancouver: WestemLegal Publications, 1994) pp. 188-189) 

As that arbitration board notes, the conduct of a sexual harassment case is not the only 
occasion in which unions may be in the invidious position of defending interests of two 
bargaining unit employees whose interests may diverge. There are many occasions 
where a union may deal with matters arising between two bargaining unit members, 
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[32J 

but in which it is not required to supply independent legal counsel. In promotion 
competitions, for example, a union does not have to provide legal counsel to the 
promoted employees as well as the grievor. The Board has found that the obligation 
under Section 12 of the Code does not go so far as .to require the Union to provide 
counsel to each person adversely affected by the union processing a particular 
grievance: Peter J. Haas, BCLRB No. L133/82 (Reconsideration of BCLRB No. 
L48/82). 

In Embuldeniya and Manitoba Association of Health Care Professionals et al., (1992), 

Jones, D.E., MLB 37/92ILRA, August 19, 1992, the Manitoba Labour Board dismissed a duty of fair 

representation complaint against a union in circumstances where it had refused to provide independent 

legal counsel to a member in a posting grievance. The Board stated, at 3: 

[33J 

We are satisfied that the [Labour Relations} Act does not require the bargaining agent, 
in circumstances such as these, to provide independent legal services, and accordingly, 
we accept Mr. Janzen s argument that the application be dismissed. 

We are aware that in the Tomkins case, supra, this Board suggested that a union would 

be required to provide representation to any member who was granted standing before a labour 

arbitration board. This point, however, was not raised directly on the case before the Board and was 

unnecessary for that Board to decide. It has not been followed by the Board in other decisions, notably 

the Dorval case, supra. 

[34] Once a union has taken an informed and rational view of a grievance, it is entitled to 

take a position in support of one point of view which may conflict with the interests of some of its 

members. The duty of fair representation does not require the union to provide representation for all 

points of view that its members may wish to assert. In circumstances where a member has standing as 

an interested party in an arbitration case, a union is not required to provide that member with the 

resources to obtain independent legal counsel unless there are very unusual circumstances. 

[35] In our view, the circumstances of the present case were not unusual. The Union took a 

fair view of Mr. Ripley's complaint and determined correctly that there was a problem with the manner 

in which the position in question had been posted and filled. Although the Union took a position 

contrary to Mr. Fisher, it was not taken on a whim or without sufficient reason or maliciously. Mr. 

Fisher was entitled to attend the Union meetings at which the grievance was discussed. He was notified 

of the meetings and was also notified of his right to attend the arbitration hearing in question. He was 
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entitled to attend with a representative of his own choosing. However, there are no circumstances 

present that would require the Union to fund or provide access to independent representation. 

[36] Mr. Fisher's other complaints relate to the conduct of the Union president at meetings 

held to determine whether the Union would fund Mr. Fisher's legal expenses. These complaints may 

raise valid concerns under the rules of order adopted by the Union or its internal bylaws. However, they 

do not demonstrate bad faith, discrimination or arbitrariness with respect to the Union's obligation to 

fairly represent Mr. Fisher. 

[37] For these reasons, the application is dismissed. 
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UNITED FOOD AND COMMERCIAL WORKERS, LOCAL 1400, Applicant and 
CULINAR INC., Respondent 

LRB File No. 038-98; March 19, 1999 
Chairperson, Gwen Gray; Members: Gerry Caudle and Mike Carr 

For the Applicant: Drew Plaxton 
For the Respondent: Larry Seiferling, Q.c. 

Duty to bargain in good faith - Disclosure - Employer met disclosure obligation 
by providing all information it had relating to sale of manufacturing plant and 
potential impact on bargaining unit at distribution plant. 

Technological change - Definition - Removal of part of work - Sale of 
employer's manufacturing plant led to removal of work from distribution plant 
- Removal or relocation of manufacturing plant products from distribution 
plant constituted technological change. 

Technological change - Notice - Employer is obligated to give notice of 
technological change even though employer did not know precise number of 
employees to be affected - Employer was able to assess in objective terms 
whether technological change likely to affect significant number of employees. 

Technological change - Notice - When requirement for notice under s. 43(2) of 
The Trade Union Act arises simultaneously with open period, primary concern 
of Board is whether union was provided with essential information permitting it 
to bargain on informed basis with respect to proposed changes - Board exercises 
discretion not to grant remedy even though employer did not give formal notice 
under s. 43(2) of The Trade Union Act. 

Unfair labour practice - Duty to bargain in good faith - Direct bargaining -
Employer was involved in direct bargaining when it made severance offer 
directly to employees - Employer engaged in unfair labonr practice but no 
remedies required as employer remedied breach prior to hearing. 

The Trade Union Act, ss. U(1)(c) and 43. 

REASONS FOR DECISION 

Background 

[1J Gwen Gray, Chairperson: United Food and Commercial Workers, Local 1400 (the 

"Union") was certified to represent the employees of Culinar Inc. (the "Employer") on April 28, 1997. 

In its application, the Union alleged that the Employer introduced a technological change without 

bargaining the change with the Union in violation of s. 43 of The Trade Union Act, R.S.S. 1978, c. T -17 



98 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 97 

(the Act) and asked for various remedies relating to breach. The Union also alleged that the same 

factual circumstances constituted a failure on the part of the Employer to bargain in good faith contrary 

to s. 1 1 (1)(c) of the Act. It also complained that the Employer bargained directly with employees, 

contrary to s. 11(1)(c) of the Act. 

[2] The Employer denied that it failed to bargain in good faith, and further denied that it 

implemented a technological change within the meaning of s. 43 of the Act. In the event that the Board 

finds that the factual circumstances constitute a technological change, the Employer asked the Board to 

make an order relieving it from the obligation to comply with s. 43 of the Act. 

[3] At the outset of the hearing the parties agreed that any issues related to monetary loss 

including evidence and argument would, if needed, be reserved for a further hearing. 

Facts 

[4] The Employer is a national food manufacturing company and has its headquarters in 

Montreal. It operates a distribution centre in Saskatoon that employed 11 warehouse employees at the 

time relevant to this application. 

(5] The Employer and the Union commenced bargaining for a first collective agreement in 

1997. According to Don Logan, Chief Negotiator for the Union, the parties met approximately nine 

times before concluding a collective agreement. The Union's bargaining committee consisted of Mr. 

Logan and two warehouse employees, Jim Jordan and Les Schauss. The management team consisted of 

Ron Anderson, the local Manager, and Mario Normandin, Director of Human Resources. A collective 

agreement was signed on February 13, 1998 with an effective term running from January 1, 1998 to 

December 31, 1999. 

[6] On April 9, 1997, prior to the certification of the Union, the Employer circulated 

among the bargaining unit a communique relating to the conditional sale of the company's cracker and 

confectionery sectors, including its manufacturing plant at London, Ontario. 
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[7J On April 10, 1997, the Employer forwarded a second communique to its employees 

regarding the sale which closed with the following sentence: "As far as the sales and distributions 

sectors are concerned, I would like to mention that the potential buyer could possibly resort to our 

services in these areas should such a transaction occur." On May 9, 1997, the sale of the Employer's 

London plant to Beta Brands Inc. was announced in the Financial Post. 

[8] A third communique was forwarded on October 6, 1997 which brought employees up-

to-date on the progress of the sale. At that stage, the Employer predicted that the closing date of the 

sale would occur around the end of November, 1997. The communique indicated that, at that time, the 

Employer could provide employees with more details regarding the transaction and its consequences. 

The communique noted that the unionized employees at the London plant had agreed with the 

purchaser to modify their working conditions. 

[9] A later communique set the final sale closure date at December 27, 1997 and again 

promised employees that they would receive more details regarding the sale on the closing date. 

[10] Although the Employer issued several communiques to employees regarding the 

restructuring of the company, it did not communicate directly with the Union with respect to the details 

of the sale. Mr. Logan, however, was aware of the communiques. On October 23, 1997 he questioned 

the Employer at the bargaining table about the possible impact of the sale on the Saskatoon distribution 

centre. Specifically, Mr. Logan asked if the change would mean that employees in Saskatoon would be 

laid off. According to Mr. Logan, Mr. Normandin advised the Union that the Employer was unsure of 

the likely impact of the sale on the Saskatoon distribution centre. He indicated that there was some 

chance that Beta Brands Inc. would continue to use the Employer's distribution system for selling its 

products in which case there would be no negative impact on the Saskatoon distribution centre. Mr. 

Normandin also indicated that the Employer was looking for other business. He advised that there 

would be no impact on Saskatoon if the London products were replaced by other goods. However, Mr. 

Normandin also advised the Union that if the London products were not retained or replaced, there 

would be some impact on Saskatoon but the Employer did not know the number that would be affected. 

The Employer noted that the London business constituted slightly more that 50 percent of the volume of 

products distributed by the Saskatoon distribution centre. At the time of the negotiation meeting, 

however, the Employer was not certain of the ultimate impact of the sale on the Saskatoon operation. 
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[11] The parties continued negotiations through a conciliation officer and concluded a 

tentative collective agreement in late January, 1998. The agreement contained normal provisions 

dealing with lay-off and seniority; however, it did not address lay-offs relating to the sale of the London 

plant. Mr. Logan testified that if the Union had been aware that lay-offs were coming in February, 

1998, the Union would have addressed the matter in collective bargaining. 

[12] However, Mr. Logan testified that the Union did have some prior knowledge of lay-

offs. On February 5, 1998, Mr. Jordan phoned Mr. Logan to ask what happens if management tells you 

something and asks you not to tell anyone else. Mr. Jordan then disclosed to Mr. Logan that Mr. 

Anderson had told him in confidence that there would be lay-offs at the Saskatoon distribution centre. 

As it turned out, the lay-off information came to the Union two days before the scheduled ratification 

meeting. On February 7, 1998, the Union proceeded to hold the ratification meeting. Mr. Logan did 

not disclose to the membership the information he had received from Mr. Jordan concerning the 

impending lay-offs. Mr. Logan explained that he smelled a set up; he thought he had two choices: do 

nothing, or tell the members. He feared that the Union would be charged with bad faith bargaining if 

the contract was not ratified by the members. At the meeting on February 7, 1998, the employees did 

ratify the first collective agreement. Mr. Logan did not raise the subject of the pending lay-offs with the 

Employer after he had received the information from Mr. Jordan but before the collective agreement 

was ratified. 

[13] On February 12, 1998, five employees were laid off by the Employer. The individual 

letters read as follows: 

This letter is to confirm that you will be laid off at the end of your shift on February the 
13th,1998. 

According to your collective agreement, you have the right to keep your name on the 
seniority list and be paid the appropriate notice. But, if you wish to remove your name 
from the seniority list and foifeit your seniority rights, the Company will pay you lump 
sums as follows: 

The notice your allowed to according to your years of service; 

A severance pay equivalent to one (1) week of your regular salary per year of 
service; 
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[14] 

Furthermore: 

Your collective insurance plan will be maintained until February the 28th, 
1998 (except the short and long term disability program) and you must submit 
your claims by May 1 sf, 1998; 

Your contribution to the retirement plan will stop as of February 13th, 1998; 

You will receive the remaining portion of any accrued vacation as of February 
13th,1998. 

We wish you all the best for the future. 

Copies of the notices were also provided to the local union steward. Mr. Logan 

forwarded a copy of the signed collective agreement to the Employer on February 13, 1998, the day 

after the notices of lay-off were served. At that time, Mr. Logan did not know that the Employer had 

issued the lay-off notices. 

[15] The notices took effect on February 13, 1998 for two employees and on February 18, 

1998 for the other employees. One employee received two notices - one notice named February 13, 

1998 as the lay-off date while the second notice named February 18, 1998 as the lay-off date. No 

explanation was provided by the Employer to the Union regarding the short notice oflay-off. 

[16J The Union objected to the Employer proposed enhanced severance pay in return for the 

forfeiture of seniority in the lay-off notice. The Union had not been approached by the Employer to 

agree to this proposal. 

[17J The five employees who were selected for lay-off were the junior employees. For a 

brief period, one of the five employees was retained to perform work of another laid-off employee who 

was more junior to her. However, this employee was unable to successfully perform the work and, as a 

result, the junior employee was brought back to work. According to Mr. Logan, at the time of the 

hearing one employee who was subject to lay-off notice was working full-time at the Saskatoon 

distribution centre, two employees were working less than full-time hours, one employee was working 

very occasionally and the remaining employee had not worked since the lay-off. 
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[18J After learning of the lay-offs, on February 13, 1998 the Union wrote to the Employer 

as follows: 

172e Union understands that 4 employees were handed layoff notices on February 
12/98, to become effective immediately following Feb 13/98. 

Please be advised that 4 employees, in the Union IS opinion, crosses the threshold of a 
"Technological Change." This is your notice that the Union wishes to commence 
Collective Bargaining with respect to the Technological Change and it's effect on the 
employees. We must further insist that all employees not be laid off unless, and until, 
the Union and Employer have concluded a "Workplace Adjustment Plan." In the event 
that this does not happen, the Union will be seeking the appropriate remedies. 

The matter of the individual notices being defective will be grieved under the grievance 
procedure. 

When no reply was received to this correspondence, the Union sent a second letter as follows: 

[19] 

On February 13/98, you were provided with notice that the Union wished to bargain 
collectively over the Technological Change at the Saskatoon Branch. 

We also note that you have proceeded with the Technological Change without the 
proper notice. The Union will be seeking remedies from the Labour Relations Board 
on this matter. 

Regarding the negotiation of a Workplace Adjustment Plan, when are you prepared to 
commence Collective Bargaining? 

On March 3, 1998, Mr. Normandin indicated to the Union by letter that the Employer 

was not prepared to bargain a workplace adjustment plan as the lay-offs did not constitute a 

technological change within the meaning of s. 43 of the Act. 

[20] As a result of the refusal and the events that led up to it, the Union filed the present 

application. 

[21] On cross-examination, Mr. Logan conceded that negotiations had proceeded in a 

smooth fashion. He did not conclude that the Employer's negotiators were lying to the Union during 

bargaining when they answered the Union's questions regarding the impact of the London sale on the 

Saskatoon operations. However, Mr. Logan did feel that the Employer's negotiators "soft sold" the 

problem. 
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[22] The Board also heard from Mr. Jordan. Mr. Jordan confirmed much of Mr. Logan's 

testimony. He also testified that he had a private conversation with Mr. Normandin and Mr. Anderson 

following the January 21, 1998 negotiating meeting. During this conversation, Mr. Jordan asked Mr. 

Normandin when lay-offs could be expected in the Saskatoon distribution centre. According to Mr. 

Jordan, Mr. Normandin was hesitant to speculate on the lay-off issue. He told Mr. Jordan that lay-offs 

would occur nation-wide, affecting Saskatoon and others. When pressed by Mr. Jordan, Mr. 

Normandin agreed that there may be two or three lay-offs in Saskatoon. There was no clear indication 

from Mr. Normandin when the lay-offs would occur although it was generally known that mid

February was the date that the London products would be lost. 

[23J Mr. Jordan also testified about his conversation with Mr. Anderson just prior to the 

ratification of the collective agreement and the lay-offs. He indicated that Mr. Anderson told him to 

look out for lay-offs during the following week. Mr. Anderson told Mr. Jordan that lay-off notices were 

coming but asked Mr. Jordan not to tell anyone about them. Mr. Jordan did provide this information to 

Mr. Logan. 

[24] The lay-offs reduced the full-time complement of employees in the office and 

warehouse by two employees respectively. Since then, one warehouseman is on call and works on a 

casual basis. One office employee has returned to work full-time because another office employee left 

the Employer. 

[25J On cross-examination, Mr. Jordan agreed that the employees understood that the loss 

of the London products would result in a significant reduction of the work in the Saskatoon distribution 

centre. He indicated, however, that employees were hopeful that the Employer would pick up other 

work to make up for the London products. 

[26] Mr. Normandin testified that the Employer has approximately 3,000 employees in 

Canada. Its workforce is 65 to 66 percent unionized. The Saskatoon distribution centre operates as a 

distribution centre for food goods which are sold to various retailers throughout Saskatchewan, 

Manitoba and Alberta. According to Mr. Normandin, the Employer made a practice of communicating 

information relating to the operations of the company to employees by issuing communiques which are 

posted in the workplace. According to Mr. Normandin, the information provided in this method to 

employees in Saskatoon regarding the sale of the London plant was accurate. 
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[27] Similarly, Mr. Normandin claimed that the information provided to the Union by him 

at the October 23, 1997 bargaining session relating to the impact of the sale on Saskatoon operations 

was also accurate. At that time, the parties to the sale agreement w,ere in the "due diligence" stage. This 

stage was delayed in part by negotiations that were occurring at the London plant between the 

unionized and non-unionized staff and the purchaser, Beta Brands Inc. Mr. Normandin advised Mr. 

Logan that the Saskatoon distribution centre would be impacted by the sale; however, he did not know 

the nature of the impact. He told the Union that the Employer was attempting to replace the volume of 

product lost through the sale of the London plant. In his testimony, Mr. Normandin explained that he 

was careful and conservative in his answer to the Union's questions, and that he made it clear that if the 

business was not replaced, there would be lay-offs in Saskatoon and throughout the country. 

[28] At the October 23, 1997 meeting, Mr. Normandin advised the Union that he was 

unaware of how many employees in Saskatoon may be laid off as a result of the London sale. However, 

he did ask Mr. Anderson to estimate the volume of business related to the London plant. Mr. Anderson 

estimated that the volume was slightly over 50 percent. Mr. Normandin thought that the Union could 

easily calculate the possible job loss from the information provided by the Employer at the bargaining 

table if no replacement business was found. 

[29] The London plant closed on December 31, 1997 and the announcement of the closure 

was made in early January, 1998. The parties only discussed the matter at the bargaining table on 

October 23, 1997. Mr. Normandin acknowledged his conversation with Mr. Jordan following the final 

bargaining meeting on January 21, 1998. During that conversation, he told Mr. Jordan that lay-offs 

may occur anytime between then and mid-February. He testified that there was uncertainty as to the 

date of lay-offs because the transition process from the Employer to Beta Brands Inc. had not been 

finalized and the Employer was uncertain when it would cease distributing products for Beta Brands 

Inc. The final date for ending distribution of the London products was not decided until the week prior 

to February 12, 1998. 

[30] With respect to the enhanced severance offers set out in the lay-off notices, Mr. 

Normandin testified that he decided that such an offer should be made to employees in Saskatoon. He 

stated that he wanted to be nice to the employees and felt that an offer over and above the contractual 

requirements may be useful for some employees. 
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[31] Mr. Normandin also indicated that he was unaware of the provisions contained in s. 43 

of the Act relating to technological change and that delayed his response to Mr. Logan's first letter 

requesting bargaining on technological change. He responded to the letter once he had received an 

opinion on the statutory provisions. 

[32] On cross-examination, Mr. Normandin aclmowledged that he had not discussed the 

severance offer with the Union prior to making it available to employees who were the subject of lay

off notices. He indicated, however, that he did not have bad intentions, but rather was trying to assist 

the laid off employees. Mr. Normandin did not recall if the Union had requested severance for 

employees who were subject to a partial, as opposed to a plant wide, lay-off in collective bargaining. 

He did aclmowledge that such a provision was not agreed to by the parties in bargaining. 

[33J Mr. Normandin explained that notices of lay-off and information pertaining thereto 

was directed by the Employer to the local shop steward. He indicated that in his experience at the 

workplace the "Union" is the president of the local Union in the workplace, not the paid staff of the 

Union. The communication between the paid staff and the local president is left to the Union. 

[34] Mr. Normandin was unaware who in the Employer made the decision with respect to 

the lay-offs but he did confirm that the decision was made only one week prior to the date of lay-off, 

which coincided with Mr. Anderson's conversation with Mr. Jordan. 

Relevant Statutory Provisions 

[35] 

follows: 

The Union alleged that the Employer violated s. 11 (1)( c) of the Act which provides as 

l1(J) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(c) to fail or refuse to bargain collectively with representatives 
elected or appointed, not necessarily being the employees of the 
employer, by a trade union representing the majority of the employees 
in an appropriate unit; 
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[36] In addition, the Union alleged that the Employer violated the technological change 

provisions contained in s. 43 of the Act, which is as follows: 

43(1) In this section 'technological change' means: 

(a) the introduction by an employer into the employer's work, 
undertaking or business of equipment or material of a different nature 
or kind than previously utilized by employer in the operation of work, 
undertaking or business; 

(b) a change in the manner in which the employer carries on the 
work, undertaking or business that is directly related to the 
introduction of that equipment or material; or 

(c) the removal or relocation outside of the appropriate unit by an 
employer of any part of the employer's work, undertaking or business. 

(1.1) Nothing in this section limits the application of clause 2(f) and sections 37. 37.1, 
37.2 and 37.3 or the scope of the obligations imposed by those provisions. 

(2) An employer whose employees are represented by a trade union and who proposes 
to effect a technological change that is likely to affect the terms, conditions or tenure of 
employment of a significant number of such employees shall give notice of the 
technological change to the trade union and to the minister at least ninety days prior to 
the date on which the technological change is to be effected. 

(3) The notice mentioned in subsection (2) shall be in writing and shall state: 

(a) the nature of the technological change; 

(b) the date upon which the employer proposes to effect the 
technological change; 

(c) the number and type of employees likely to be affected by the 
technological change; 

(d) the effect that the technological change is likely to have on the 
terms and conditions or tenure of employment of the employees 
affected; and 

(e) such other information as the minister may by regulation require. 

(4) The minister may by regulation specify the number of employees or the method of 
determining the number of employees that shall be deemed to be 'significant' for the 
purpose of subsection (2). 
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(5) Where a trade union alleges that an employer has failed to comply with subsection 
(2), and the allegation is made not later than thirty days after the trade union knew, or 
in the opinion of the board ought to have known, of the failure of the employer to 
comply with that subsection, the board may, after affording an opportunity to the 
parties to be heard, by order: 

(a) direct the employer not to proceed with the technological change 
for such period not exceeding ninety days as the board considers 
appropriate; 

(b) require the reinstatement of any employee displaced by the 
employer as a result of the technological change; and 

(c) where an employee is reinstated pursuant to clause (b), require 
the employer to reimburse the employee for any loss of pay suffered by 
the employee as a result of his displacement. 

(6) Where a trade union makes an allegation pursuant to subsection (5), the board 
may, after consultation with the employer and the trade union, make such interim 
orders under subsection (5) as the board considers appropriate. 

(7) An order of the board made under clause (a) of subsection (5) is deemed to be a 
notice of technological change given pursuant to subsection (2). 

(8) Where a trade union receives notice of a technological change given, or deemed to 
have been given, by an employer pursuant to subsection (2), the trade union may, 
within thirty days from the date on which the trade union received the notice, serve 
notice on the employer in writing to commence collective bargainingfor the purpose of 
developing a workplace adjustment plan. 

(8.1) On receipt of a notice pursuant to subsection (8), the employer and the trade 
union shall meet for the purpose of bargaining collectively with respect to a workplace 
adjustment plan. 

(8.2) A workplace adjustment plan may include provisions with respect to any of the 
following: 

(a) consideration of alternatives to the proposed technological 
change, including amendment of provisions in the collective 
bargaining agreement; 

(b) human resource planning and employee counselling and 
retraining; 

(c) notice of termination; 

(d) severance pay; 

107 
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(e) entitlement to pension and other benefits, including early 
retirement benefits; 

(f) a bipartite process for overseeing the implementation of the 
workplace adjustment plan. 

(8.3) Not later than 45 days after receipt by the trade union of a notice pursuant to 
subsection (2), the employer or the trade union may request the minister to appoint a 
conciliator to assist the parties in bargaining collectively with respect to a workplace 
adjustment plan. 

(J 0) Where a trade union has served notice to commence collective bargaining under 
subsection (8), the employer shall not effect the technological change in respect of 
which the notice has been served unless: 

(a) a workplace adjustment plan has been developed as a result of 
bargaining collectively; or 

(b) the minister has been served with a notice in writing informing the 
minister that the parties have bargained collectively and have failed to 
develop a workplace adjustment plant. 

(J 1) This section does not apply where a collective bargaining agreement contains 
provisions that specifY procedures by which any matter with respect to the terms and 
conditions or tenure of employment that are likely to be affected by a technological 
change may be negotiated and settled during the term of the agreement. 

(J 2) On application by an employer, the board may make an order relieving the 
employer from complying with this section if the board is satisfied that the 
technological change must be implemented promptly to prevent permanent damage to 
the employer's operations. 

Arguments 

[37] Mr. Plaxton, counsel for the Union, argued that the facts establish that the Employer 

violated the Act in three respects: first, the Employer engaged in direct bargaining with employees by 

offering to buy their seniority on lay-off; second, the Employer failed to bargain in good faith by failing 

to disclose the details of the London sale and its impact on the Saskatoon operation to the Union during 

bargaining; and third, the Employer failed to provide the Union with notice of technological change and 

to bargain with respect to the implementation of the change. 
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[38] On the issue of direct bargaining, counsel relied on Saskatoon City Police Association 

v. Saskatoon Board of Police Commissioners, [1993] 4th Quarter Sask. Labour Rep. 158, LRB File No. 

240-93, for the principle that the Employer is not entitled .to offer benefits to employees without 

negotiating the benefits with the Union. 

[39J On the second aspect of its application, counsel asserted that the Employer failed to 

properly disclose information relating to the lay-offs to the Union during the negotiation of the first 

collective agreement. This aspect of the Union's claim is closely intertwined with the technological 

change aspects of its claim. Counsel argued that the Employer was obligated to advise the Union of the 

impending lay-offs. He further argued that· the conversation between Mr. Jordan and Mr. Anderson did 

not meet the disclosure requirement because Mr. Anderson imposed a confidentiality blanket on that 

discussion. On this point, however, counsel noted that if the impact of the sale of the London plant was 

not known during bargaining, that is, if the Employer was unaware that the sale would result in the lay

off of one third of the Saskatoon employees during bargaining, then no unfair labour practice could be 

found under this general heading. 

[401 On the technological change branch of the Union's argument, counsel argued that the 

sale of the London plant resulted in the permanent removal of work from the Saskatoon operation. In 

addition, a significant number of employees was affected, that is, four out of 11 employees. Counsel 

argued that prior to the 1994 amendments to s. 43 of the Act, the word "removal" included the 

relocation of work from one bargaining unit to a different work site: United Food and Commercial 

Workers, Local 1400 v. Wesifair Foods Ltd., [1991] 3rd Quarter Sask. Labour Rep. 45, LRB File No. 

136-91. The Union referred to recent Board decisions in Saskatchewan Joint Board, Retail, Wholesale, 

Department Store Union v. Acme Video Inc., [1995] 4th Quarter Sask. Labour Rep. 134, LRB File Nos. 

175-95, 180-75, 181-75 & 192-95; Saskatchewan Joint Board, Retail, Wholesale, Department Store 

Union v. Regina Exhibition Association Limited et al., [1997] Sask. L.R.B.R. 749, LRB File Nos. 266-

97; Saskatchewan Joint Board, Retail, Wholesale, Department Store Union v. Loraas Disposal Services 

Ltd. et ai., [1998] Sask. L.R.B.R. 1, LRB File Nos. 207-97 to 227-97, 234-97 to 239-97, where the 

Board interpreted the phrase "removal" to include a closure of all or part of the work of an employer. 

Counsel argued that the present situation was described as a "removal" under s. 43 of the Act, prior to 

the 1994 amendments when the words "or relocation outside of the appropriate unit" were added to s. 

43(1)(c) of the Act. According to the Union, the work of distributing the London plant's line of 
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products was removed by the sale of the London plant to Beta Brands Inc.; however, the work still 

exists somewhere. 

[41J On the remedial aspect of the claim under s. 43 of the Act, counsel submitted that the 

Union lost an opportunity to bargain a workplace adjustment plan with the Employer as required in s. 

43(8.1) of the Act. Counsel argued that had the Union received notice of technological change as 

required by s. 43 of the Act, it could have re-opened the negotiation of the collective agreement and 

made proposals with respect to alternate employment opportunities, job search assistance and the like 

for the employees. Counsel noted that at the time of ratification of the collective agreement, the Union 

did not know what impact the sale would have on the Saskatoon employees. Although the Union was 

indirectly made aware of the pending lay-offs prior to ratification, counsel argued that this knowledge 

does not disentitle the Union from the remedies provided under s. 43 ofthe Act. 

[42] Mr. Seiferling, counsel for the Employer, submitted that the evidence demonstrated 

that the Employer complied with the duty of disclosure during bargaining by providing the Union with 

all the information that the Employer had at that time regarding the sale of the London plant. Counsel 

noted that the Employer operated on an "open communication" basis with its employees and provided 

them with up-to-date information regarding the sale of the London plant through the communiques 

which were posted in the plant. In addition, at the October 23, 1997 bargaining meeting, Mr. 

Normandin was very clear about the possible impact of the sale on the Saskatoon distribution centre. 

He indicated that they hoped to retain the business of distributing the products from the London plant. 

However, he also advised that the London products made up approximately 50 percent of the products 

handled by the Saskatoon distribution centre. Counsel argued that the Employer's information should 

have raised a red flag for the Union; that the Union should have been aware that a loss of jobs was a 

possible result of the sale. Also, Mr. Normandin indicated to the shop steward, Mr. Jordan, on January 

21, 1998 that lay-offs at the Saskatoon distribution centre were likely to occur. According to the 

Employer, the collective agreement was negotiated with the Union possessing full and complete 

information about the sale of the London plant. 

[43] Counsel cited the following cases outlining the disclosure obligation during collective 

bargaining: Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Western 

Grocers, Division ofWestfair Foods Ltd., [1992] 4th Quarter Sask. Labour Rep. 83, LRB File No. 168-

92; Saskatchewan Government Employees' Union v. Government of Saskatchewan , [1989] Winter Sask. 
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Labour Rep. 52, LRB File Nos. 245-87 & 246-87; Westinghouse Canada Lld. (1980),80 CLLC 16,053 

(Ont. LRB); Canadian Union of Public Employees v. Saskatchewan Health-Care Association, [1993] 

2nd Quarter Sask. Labour Rep. 74, LRB File No. 006-93; Canadian Union of Public Employees, Local 

3477 v. Saskatoon Society for the Prevention of Cruelty to Animals, [1994] 3rd Quarter Sask. Labour 

Rep. 100, LRB File Nos. 007-94 to 012-94. 

[44] With respect to the technological change allegation, the Employer took the position 

that the facts of this case do not constitute a technological change. Counsel noted that the sale of the 

London plant in itself did not result in the removal of work from the Saskatoon distribution centre; 

rather, a decision was made by Beta Brands Inc. not to use the Employer's distribution system for the 

distribution of the London products. Counsel characterized this set of circumstances as being 

comparable to the loss of a customer; the decision was beyond the control of the Employer and resulted 

in a temporary loss of business. Other efforts were being made by the Employer to make up for the loss 

by finding new customers or products. 

[45J Counsel also argued that the technological change provisions should not be relied on 

when the parties are in a period of bargaining for a first agreement or the renewal of a collective 

agreement. The purpose of s. 43 of the Act is to permit bargaining over the effects of a technological 

change. When the parties are already in an "open period" they are required to bargain any and all 

matters. Section 43 of the Act is not required to impose a duty to bargain in these circumstances. 

[46} Counsel referred the Board to the following cases on technological change: Acme 

Video Inc., supra; Regina Exhibition Association Limited, supra; Loraas Disposal Services Ltd., supra; 

and to the three Court of Queen's Bench decisions issued in each case, Acme (1996), 146 Sask. R. 224 

(Sask. Q.B.); Regina Exhibition Association Limited (1998), 162 Sask. R. 218 (Sask. Q.B.); Loraas 

Disposal Services Lld. (1998), 164 Sask. R. 298 (Sask. Q.B.) and to Saskatchewan Joint Board, Retail, 

Wholesale and Department Store Union v. Macdonalds Consolidated, [1991] 4th Quarter Sask. Labour 

Rep. 75; LRB File No. 078-91. 

[47} With respect to the Union's allegation of direct bargaining, counsel argued that it was 

not involved in direct bargaining when it made an offer to the laid-off employees to buy-out their 

seniority. The Employer forwarded copies of the letters to the Union, it complied otherwise fully with 
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the terms of the collective agreement, and it was offering an ex gratia payment to soften the load of the 

lay-off for employees and did not intend to undermine the Union by doing so. 

Analysis 

1. Obligation to disclose information during collective bargaining. 

[48] The Board set out the general principles regarding the Employer's obligation to 

disclose information during collective bargaining in the Government of Saskatchewan case, supra, as 

follows, at 58: 

That duty is imposed by Section ll(l)(c) of The Trade Union Act and its legislative 
countelpart in every other jurisdiction. It requires the union and the employer to make 
every reasonable effort to conclude a collective bargaining agreement, and to that end 
to engage in rational, informed discussion, to answer honestly, and to avoid 
misrepresentation. More specifically, it is generally accepted that when asked an 
employer is obligated: 

(a) to disclose information with respect to existing terms and 
conditions of employment, particularly during negotiations for a 
first collective bargaining agreement; 

(b) to disclose pertinent information needed by a union to adequately 
comprehend a proposal or employer response at the bargaining 
table; 

(c) to inform the union during negotiations of decisions already made 
which will be implemented during the term of a proposed 
agreement and which may have a significant impact on the 
bargaining unit; and 

(d) to answer honestly whether it will probably implement changes 
during the term of a proposed agreement that may significantly 
impact on the bargaining unit. This obligation is limited to plans 
likely to be implemented so that the employer maintains a degree 
of confidentiality in planning, and because premature disclosure 
of plans that may not materialize could have an adverse effect on 
the employer, the union and the employees. 
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[49] In National Labour Relations Board v. General Electric Company et al., 418 F. 2d 736 

(1969), the 2nd Circuit of the United States Court of Appeal framed the disclosure test in the following 

terms: 

[50] 

The root question, as posed in the second Sylvania case, is whether the 
data "would significantly aid in the bargaining process. " 358 F. 2d at 
592. There can be no doubt that the information available would have 
assisted the Union here; GE committed an unfair labour practice in 
withholding it. 

In the present case, the Union requested information on the likely impact that the sale 

of the London plant would have on the Saskatoon distribution centre. The Employer responded to the 

inquiry by providing the Union with the information that was available to the Employer with respect to 

the likely impact. The Employer pointed out to the Union that the London products accounted for 

slightly more than 50 percent of the volume of goods distributed at the Saskatoon distribution centre 

and that lay-offs were likely to occur at the Saskatoon distribution centre if Beta Brands Inc. did not use 

the Employer to distribute the products or if replacement business was not found. Although the 

Employer was unable at that time to indicate the number of employees who may be laid off, it did 

provide the Union with the basic information from which the Union could deduce the worst case 

scenario. As counsel for the Employer pointed out, this information should have "raised a red flag" for 

the Union's negotiating committee. Significant reductions in the number of employees at the Saskatoon 

distribution centre were clearly possible given the volume of products attributable to the London plant. 

[51] This impact was understood by Mr. Jordan who pressed Mr. Normandin and Mr. 

Anderson for more information on possible lay-offs on January 21, 1998 after the formal bargaining 

process came to a successful conclusion. Mr. Jordan acknowledged that the loss of the London 

products would result in a significant reduction of the Saskatoon distribution centre's work. 

[52] In our view, the Employer met its disclosure obligations by providing the information 

regarding the sale of the London plant and its impact on the Saskatoon distribution centre at the October 

23, 1997 meeting. The Union was provided with data that would significantly aid it in its negotiations 

with the Employer around key job security issues. The bargaining cannot be said to have proceeded on 

a false premise or a misrepresentation. This aspect of the Union's application is therefore dismissed. 
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2. Did the Employer effect a technological change by removing work from the bargaining unit 

as a result of the sale of its London plant? 

[53J We agree with counsel for the Employer that a finding of technological change 

depends greatly on how the facts of the present case are characterized. 

[54] The Union argued that the factual circumstance is similar to the "removal" cases 

decided under the pre-1994 Act. In United Food and Commercial Workers, Local 1400 v. Westfair 

Foods Ltd., [1991] 3rd Quarter Sask. Labour Rep. 45, LRB File No. 136-91, the Board found that a 

decision by the employer to close a warehouse in North Battleford and move the work to its warehouse 

in Saskatoon was a "removal" within the meaning of s. 43(1)(c) of the Act. Under the Act at that time, 

the phrase "or relocation outside of the appropriate unit" was not contained in s. 43(1)(c) of the Act and 

the word "removal" was interpreted to include a relocation of work but not a permanent closure. In the 

Westfair Foods Ltd. case, supra, the work was relocated to another unit within the corporate structure of 

the employer. Similar findings were made by the Board in the Saskatoon Poultry Products Lld. case, 

supra, and Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Westfair 

Foods Lld. operating as Western Grocers, [1993] 3rd Quarter Sask. Labour Rep. 79, LRB File No. 156-

93. 

[55J In Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 

Macdonalds Consolidated, [1991] 2nd Quarter Sask. Labour Rep. 48, LRB File No. 078-91, the Board 

found that the contracting out of bargaining unit work is a "removal" within the meaning of s. 43(1)(c) 

of the Act. The Board's past jurisprudence has held that removal of work from the bargaining unit to 

another unit owned and operated by the employer or by a third party constitutes a "technological 

change." The key factual findings that are common among these cases are (1) the work continues to be 

performed; (2) the location of the work is moved outside the bargaining unit; and (3) the work is now 

performed by employees of the Employer in a different work location or by employees of a third party. 

[56] The Employer argued that the factual circumstances should be characterized simply as 

a loss of business or loss of a customer. In this sense, the London plant is considered a "customer" of 

the Saskatoon distribution centre. The decision to sell the London plant to a third party did not cause 

the removal of any work in the Saskatoon distribution centre, rather, the new owner made a decision to 

discontinue distributing the London products through the Saskatoon and other of the Employer's 
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distribution centres. The loss of work in the Saskatoon distribution centre is similar to the ordinary 

event of losing a customer, which is something beyond the control of the Employer and something 

outside the definition of technological change. 

[57] In our view, however, the event which triggered the removal of the work from the 

Saskatoon distribution centre was the Employer's decision to sell the London plant to Beta Brands Inc. 

When the decision to sell was made, the Employer could only speculate that the distribution work 

related to the London plant would remain with the Employer. The speculative nature of the Employer's 

April 10, 1997 communique when it dealt with the impact of the sale on the distribution sector confirms 

our view that the Employer knew at the time of announcing the sale that it did not have any assurance 

that the London products would continue to be distributed through its distribution system. In the 

communique, the Employer stated "the potential buyer could possibly resort to our services in these [i.e. 

distribution] areas should such a transaction occur." Given the state of the Employer's knowledge at 

that stage of the transaction, the removal of the London products was a certain outcome of the decision 

to sell the London plant unless Beta Brands Inc. could be convinced to use the Employer as its 

distributor, which did not occur. In our view, it was the decision to sell the London plant which led to 

the removal of work from Saskatoon, not the loss of Beta Brands Inc. as a customer. Beta Brands Inc. 

was not, in any ordinary sense, a customer ofthe Employer's; it was the purchaser of the London plant. 

[58] The factual situation in the present case is similar to the circumstances considered in 

the Macdonalds Consolidated case, supra, where the employer contracted out its trucking work to a 

third party. The work continues to be performed albeit at a location outside the bargaining unit and 

through a different employer. The Board finds that the removal or relocation of the London products 

from the Saskatoon distribution centre constituted a technological change under s. 43(1)( c) of the Act. 

[59J Notice of technological change is required under s. 43(2) of the Act only when the 

proposed change is "likely to affect the terms conditions or tenure of employment of a significant 

number of employees" in the bargaining unit. In this case, the significant number is set at three 

employees by s. 3(2) of Sask. Reg. 171172. 

[60J The Board must determine if there are objective reasons for concluding that a 

significant number of employees would be affected by the proposed change. It was clear from the 

evidence of Mr. Normandin that there were no guarantees that the Saskatoon distribution centre would 
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not be affected by the sale of the London plant. At the time of issuing the communiques in October, 

1997 and in bargaining, the Employer was unaware of the fmal outcome of the sale on the Saskatoon 

distribution centre, although it was aware that the London products represented over half of the volume 

of products distributed by the Saskatoon distribution centre. This information was provided to the 

Union to impress on them the significant impact that the sale could have on the Saskatoon distribution 

centre. In conversation with Mr. Jordan on January 21, 1998, Mr. Normandin was able to provide a 

more precise estimate of the impact when he estimated that there could be two or three lay-offs in 

Saskatoon. 

[61] In our view, given this overall· knowledge of the impact of the sale on the Saskatoon 

distribution centre, the Employer was obligated to provide the Union with notice of technological 

change under s. 43(2) of the Act. The technological change was likely to affect the tenure of 

employment of a significant number of employees. At the stage where notice of technological change 

is required, it is not necessary for the Employer to know precisely the number of employees that will be 

affected by the change. The Employer simply must assess in objective terms whether it is likely that a 

significant number of employees will be affected by the proposed change. 

3. Did the Employer fail to give notice of technological change to the Union? 

[62] The final issue on this aspect of the Union's application is whether the Employer 

complied with the notice requirements set out in s. 43(2) of the Act and what remedy, if any, should be 

granted. The evidence indicates that the Employer clearly did not give the Union or the Minister formal 

written notice of the matters set out in ss. 43(3)(a) to (e) of the Act. However, it is equally clear that in 

the course of collective bargaining, the Union was provided with the information that would have been 

contained in a s. 43(2) notice at the October 23, 1997 bargaining meeting: that is, that the loss of the 

London products represented approximately 50 percent of the volume of goods distributed at the 

Saskatoon distribution centre; and, that, if the sale did not result in continued distributorship of those 

goods, there would be lay-offs. In our assessment of the evidence, a written notice provided in a timely 

fashion in the 90 day period preceding the sale of the London plant would have contained the same 

information. 
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[63] It has been recognized by this Board that the obligations to bargain collectively which 

are set out in ss. 5(c), 11(1)(c), 11(2)(c) and 43 of the Act, can arise simultaneously. In Saskatchewan 

Joint Board, Retail, Wholesale and Department Store Union v. Westfair Foods Ltd., operating as 

Western Grocers, [1993] 3rd Quarter Sask. Labour Rep. 79, LRB File No. 156-93, the Board explained 

the rationale for requiring technological change notice during an open bargaining period as follows: 

Counsel for the Employer argued that Section 43 can have no application whatsoever to 
a situation where the parties are engaged in collective bargaining at the time the 
intention to make a technological change is revealed. He argued that, since the purpose 
of the section is to prevent the trade union from being caught unawares by a 
technological change made in the course of a collective agreement when industrial 
action cannot be taken, and to provide the trade union with an opportunity to engage in 
bargaining about the change, it is irrelevant when the parties are bargaining and it is 
open to the union to introduce discussion of the impact of the change into the regular 
bargaining process. 

Section 43 is a unique provision in that it allows a trade union to insist on collective 
bargaining with respect to a technological change even though there may be a valid and 
unexpired collective agreement in existence. Counsel for the Employer is correct in 
asserting that one of the purposes of this section is to prevent an employer from relying 
on the existence of a collective agreement to avoid having to bargain about a change 
which could have a significant impact on employees in the bargaining unit. 

In our view, however, Section 43 is also applicable to the situation where the parties are 
engaged in collective bargaining. Though it is true that Section 43(9) allows the Board 
to take into account the fact that the parties are already bargaining, this is a 
discretionary power. It is our view that the effect of the application of Section 43 when 
the parties are bargaining, again unique under The Trade Union Act, is to ensure that 
notice is given of the proposed change to protect the right of the union to bargain on this 
issue. 

In our view, there is nothing in the section to suggest that there is an onus on a trade 
union to detect an intention to implement a change, in order to raise the matter for 
discussion. It would seem to be somewhat awkward to interpret the policy set out in the 
section to require that notice be given of an intention to implement a technological 
change when a collective agreement is in place, while at the same time allowing an 
employer to conceal this intention entirely when the parties are attempting to conclude a 
new or revised agreement. 

There is no question, however, that the section has a different resonance when the 
announcement of a change is made during the period between collective agreements, 
when the parties are engaged in bargaining, than it does if the subject is introduced 
during the life of a collective agreement. Counsel for the Union argued that what 
Section 43 envisions is that the parties will bargain exclusively about the technological 
change until some agreement is reached on that issue, and that bargaining on other 
subjects or other provisions of the collective agreement will be put aside in the meantime. 
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We see nothing in Section 43 on which to found such an interpretation. Although, as we 
have stated, we see that Section 43 may provide a trade union with a means of inserting 
discussion of the technological change into the bargaining process, there is no reason 
why such discussion should not occur along with other issues which are of importance to 
the parties. It is clear that the prospect of closure of the warehouse may alter the 
bargaining power of the parties, or their views of the significance of various other issues; 
this does not, however, lead us to the conclusion that there is anything to be gained by 
segregating the technological change discussion from the rest of the collective 
bargaining process. Indeed, it is hard to imagine that it would be possible to achieve any 
settlement concerning the technological change issue without placing it in the context of 
other issues which are of importance to the parties. 

Although s. 43(9) of the Act was repealed in the 1994 amendments, and the Board's 

power to relieve the Employer from its obligation to bargain with respect to the change has now been 

restated in s. 43(10) of the Act as reproduced above, the comments of the Board in the West/air Foods 

Ltd., supra, remind us of the main purpose of s. 43 of the Act which is to require disclosure of 

information in order to permit collective bargaining with respect to proposed changes. Section 43 of 

the Act shares a purpose in common with the general duty to disclose during negotiations any employer 

decision which may impact on the bargaining unit during the life of a collective agreement. Given the 

overlap of purpose, when the requirement for technological change notice under s. 43(2) of the Act 

arises simultaneously with an "open period," the Board will primarily be concerned with assessing if, 

under either obligation, the Union was provided with the essential information to permit it to bargain on 

an informed basis with respect to the proposed changes. If the substance of the obligation to bargain 

has been met by fulfilling the disclosure obligation, the Board will exercise its discretion not to grant a 

remedy should the Employer have failed to provide notice of technological change under s. 43 of the 

Act. 

[65] In the present case, the Employer disclosed its decision to sell the London plant to the 

Union and provided the Union with the information that would otherwise be contained in a s. 43(2) 

notice during bargaining under its general duty to bargain in good faith. The Union was provided with 

an opportunity to bargain the change in the regular course of collective bargaining and at a time when it 

could access its full bargaining arsenal, including its right to strike. In our view, the absence of written 

notice as required under s. 43(2) of the Act did not alter the Union's ability to bargain with respect to the 

issues raised by the sale of the London plant. Although the Employer's failure to give written notice to 

the Union and the Minister as is required under s. 43(2) of the Act constitutes a breach of the Act, the 
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Board will exercise its discretion under s. 43(5) of the Act not to grant a remedy for this failure for the 

reasons set out above. 

[66] The Union raised in argument the fact that it was unaware until late in the bargaining 

process of the exact numbers of employees who would be subject to lay-off and it was unable to address 

the workplace adjustment issues related to the sale of the London plant in the absence of this 

information. In our view, however, at the time when the Employer was required to give notice of 

technological change, which would be the 90 day period preceding the sale of the London plant, at the 

earliest, the Employer did not possess any greater information than that provided at the October 23, 

1997 bargaining meeting. That is, the worst case scenario was the loss of more than 50 percent of the 

volume of products for distribution. This fact led the Union to the conclusion that a significant number 

of employees would be laid-off, as Mr. Jordan aclmowledged in his testimony. The final details of the 

lay-offs were not significant from a bargaining point of view because the Union was already possessed 

of information indicating that a significant number of employees were likely to be affected by the sale. 

4. Did the Employer engage in direct bargaining by offering laid-off employees a bny-ont of 

their seniority? 

[67} The Union also complained that the Employer engaged in direct bargaining by offering 

employees who were laid-off payment of lump sums equivalent to the notice required for lay-off and an 

additional payment of one week for each year of service in return for the forfeiture of seniority rights. 

The Union complained to the Employer about the lay-off offer and the Employer withdrew the offer 

and reinstated the seniority entitlements of the one person who had accepted the offer. 

[68] In Saskatoon Board of Police Commissioners, supra, the Board held that the employer 

was in breach of s. ll(l)(c) of the Act by not bargaining with the union with respect to an early 

retirement program, and by offering the program to individual employees without reference to the 

UnIon. In Saskatchewan Insurance Office and Professional Employees Union, Local 397 v. 

Saskatchewan Government Insurance, [1987] Mar. Sask. Labour Rep. 48, LRB File No. 125-86, 126-

86, 127-86 & 128-86 the Board set the general rule as follows, at 56: 

It is well settled that a certification order abrogates an employer's freedom to negotiate 
individual contracts of employment with employees in the appropriate bargaining unit 
described therein (see Svndicat Catholique des Emploves de Magasins de Quebec Inc. 
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v. La Compagnie Paquet Ltee. 59 CLLC Case No. 15,409). A certified employer who 
bargains directly with individual employees with respect to the terms and conditions of 
their employment commits an unfair labour practice under Section 11 (J)(c) of The 
Trade Union Act (see for example, Saskatchewan Liquor Board et al .. [[1984] Aug. 
Sask. Labour Rep. 40j). 

In the present case, the Employer submitted that it was not "negotiating" with the 

individual employees when it offered a lump sum payment in return for forfeiture of seniority rights. 

The seniority rights of employees, however, are set out in the collective agreement and represent one of 

the main benefits of collective bargaining. The forfeiture of such rights in a context outside the 

collective agreement is of significant concern to the Union and other employees. In our view, the 

Employer was engaged in negotiating directly with employees, as opposed to the Union, when it made 

its offer of severance and thereby engaged in an unfair labour practice within the meaning of s. 11 (1)( c) 

of the Act. The consequences of this breach of the Act were remedied by the Employer prior to the 

hearing of the matter by reinstating the seniority of the one employee who elected to forfeit her 

seniority in exchange for the enhanced severance pay. As a result, no detailed remedies are required to 

redress the particular breach. 

Conclusion 

[70J 

1. 

The Board makes the following fmdings: 

The Employer did not violate s. 11 (1 )( c) of the Act by failing or refusing to 

disclose the details of the sale of the London plant and its impact on the 

bargaining unit during negotiations; 

2. The Employer did effect a technological change by removing or relocating the 

London products from the bargaining unit and failed to give written notice in 

accordance with s. 43(2) ofthe Act. The Board exercises its discretion under s. 

43(5) of the Act not to issue an Order to remedy the Employer's failure to give 

notice of technological change because the Employer made full disclosure of 

the change to the Union in the ordinary course of bargaining for a first 

collective agreement; 
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[71] 

3. The Employer did violate s. 11 (1)( c) of the Act by offering an enhanced 

severance pay package to laid-off employees in return for the forfeiture of their 

seniority rights. 

Mr. Carr dissents from certain aspects of this decision. The Board will forward a copy 

of his written dissent to the parties shortly. 

DISSENT 

[72J Michael Can, Board Member: I am in agreement with the findings of the Board with 

respect to s. ll(1)(c) of The Trade Union Act, R.S.S. 1978, c. T-17 (the Act). Clearly the Employer 

provided adequate information to the Union regarding the sale of the facility located in London, 

Ontario, bargained at all times in good faith and did not commit an unfair labour practice in that regard. 

The Union had full knowledge of the sale and an opportunity to address any concerns regarding the sale 

with the Employer during the bargaining process. The fact that the Union chose to "lie in the weeds" 

rather than discharge its duty to confront the Employer with what it knew, or what it feared, regarding 

the potential layoffs resulting from the sale of the London plant borders on bad faith. The Union's 

attempt to sandbag the Employer with an unfair labour practice over what it alleged to be a failure to 

disclose information it was already aware of, is offensive and unfair. 

[73J I also agree with the finding that the Employer inadvertently engaged in an unfair 

labour practice contrary to s. 11 (l)( c) when it directly offered laid off employees an enhanced 

severance pay package in return for forfeiture of their seniority rights, rather than discuss this option 

with representatives of the Union. The fact that this was inadvertent is confirmed by the Employer's 

willingness to withdraw the severance offer when the Union brought its concerns to the attention of the 

Employer. 

[74] The Board's findings with respect to s. 43(2) of the Act, determining that a 

technological change had occurred, are an entirely different matter. On this aspect of the case I dissent 

from the majority of the Board. I do not agree that a technological change occurred due to temporary 

layoffs resulting from a lack of work at the Saskatoon warehouse of the Employer within the meaning 

of s. 43(1)(c) of the Act. The evidence in this regard is clear. The employees affected were laid off as a 

result of the loss of business volume at the Saskatoon warehouse. Those layoffs resulted indirectly 
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from the sale of the London, Ontario plant and directly from the decision of the purchaser to use an 

alternate method of distribution. The evidence of the Employer was that there were efforts underway to 

secure new business volumes for the warehousing and distribution operations of the Employer. 

[75J Regardless of the cause, the loss of business volume cannot be reasonably construed as 

a technological change. A "loss" is not a "removal or relocation outside the appropriate unit by an 

employer of any part of the employer's work, undertaking or business." Indeed, Webster's New 

Collegiate Dictionary defines "loss" as a "decrease in amount, magnitude or degree" while The Shorter 

Oxford Dictionary, 3rd. ed. defines "removal" as "The act of taking away entirely. . .. The act of 

conveying or shifting to another place .... tI 

[76] In the present case the business volume was reduced as a result of a loss of business not 

as a result of a removal of business. The business which was lost was beyond the care and control of 

the Employer. The Employer had no influence over the timing of the loss and no ability to influence 

the purchaser in a way which would have retained the business or delayed its loss. The loss of business 

in question was not subject to the control of the Employer in a manner contemplated under s. 43(1)( c) 

of the Act. The word "removal" clearly contemplates movement from A to B in a manner in which the 

work, undertaking or business continues to be under the care and control of the Employer. 

[77] Ifthere was a "removal or relocation" in this case, it occurred in London, Ontario when 

the Employer sold its plant. The Saskatchewan Act has no jurisdiction over that event. 

[78] I have serious reservations about the application of s. 43 in any manner to this case. To 

state it bluntly this is not a case of technological change, it is a case ofthe sale of a portion of a business 

located in Ontario and subject to Ontario law. The resulting loss of business in Saskatoon had a short

term impact on three employees which should not in the normal course of events attract the attention of 

this Board. In my view the application of s. 43 to the facts presented in this case carries the 

interpretation of this section wen beyond where the Saskatchewan Legislature intended this Board to go 

and well beyond where the learned Courts have found reasonable. 

[79] For the reasons stated above I dissent from the decision of the majority of the Board in 

this matter. 
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Practice and procedure - First collective agreement - Timing of application for 
imposition of first collective agreement largely in hands of union once statutory 
requirements met - If employer unduly delaying negotiation of first agreement, 
union must act with haste to fIle application for first collective agreement before 
application for rescission fIled. 

Decertification - Practice and procedure - Applications for rescission fIled day 
before application for imposition of first collective agreement fIled - Board 
decides that it will hear rescission applications prior to hearing application for 
first collective agreement. 

The Trade Union Act, ss. 5(k) and 26.5. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: R. Sydney Glas, Larry Lang, Ben Schaeffer and Maureen 

Wollbaum (the "Applicants") are employees of Loraas Disposal Services Ltd. (the "Employer"). Each 

applicant filed an application for rescission of the certification Order granted to Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union (the "Union") on March 25, 1997 (LRB File 

Nos. 031-99 to 034-99). These applications were filed with the Board on January 25, 1999 and fall 

within the 30 day - 60 day time period set for the filing of rescission applications by s. 5(k)(ii) of The 
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Trade Union Act, R.S.S. 1978, c. T-17 (the Act). The Union filed a reply to the application on February 

1, 1999. The Employer has not filed a reply and indicated to the Board that it does not intend to take a 

position on the application. 

[2J In LRB File No. 037-99, the Union filed an application requesting the imposition of a 

first collective bargaining agreement on the parties as permitted under s. 26.5 of the Act. The 

application was filed on January 26, 1999, one day after the filing ofthe rescission applications. 

[3] The Board conducted a hearing on March 19, 1999 to determine the following issue: 

11 In what order should the Board hear LRB File Nos. 031-99 to 034-99 and 037-99? 

At the same time the Board reserved its decision on issues related to the application for the imposition 

of a first collective agreement for determination at a later time. 

Arguments 

[4] The Applicants argued that their applications should be heard and determined without 

delay as they have lost confidence in the Union and deserve an opportunity to vote on whether or not 

the Union will remain as their representative. 

[5] The Employer argued that the Applicants have a right to equal treatment before and 

under the law under s. 15 of the Charter of Rights and Freedoms and that they should not have their 

applications deferred or postponed because of any other matter presently before the Board between the 

Union and the Employer. 

[6] The Union argued that the application for first collective agreement should be heard by 

the Board before the applications for rescission in order to provide these employees with the experience 

of working under a collective agreement before they decide whether or not to continue to be represented 

by the Union. 
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Analysis 

[7J When applications are filed with the Board, they are date stamped to ensure that they 

have been filed within the period of time that may be required by the Act and to ensure their orderly 

processing. There is no requirement in the Act that an application filed in advance of another 

application between the same or some of the same parties be heard or determined by the Board in the 

order that the applications have been filed. However, absent some agreement by the parties, it is the 

normal practice of the Board to hear applications involving the same or some of the same parties in the 

order that they have been filed. 

[8J This rule has been applied in cases where two or more unions have applied for 

certification of the same group of employees. In Energy and Chemical Workers Union v. Remai 

Investment Corporation and Saskatchewan Joint Board, Retail, Wholesale and Department Store 

Union, [1992] 2nd Quarter Sask. Labour Rep. 97, LRB File Nos. 027-92 and 028-92, the Board held as 

follows, at 104: 

The Boards policy in this regard is long-standing and firm. The two mentioned 
exceptions aside, the first of the two competing unions to apply for certification will 
have its application determined without reference to any subsequent application 
received from the second union. 

The two exceptions referred to in the quotation are matters that concern only certification applications. 

[9] Similarly, when the Board has received a rescission application subsequent to the filing 

of an application for the imposition of a first collective agreement, the Board has delayed the 

conducting of a rescission vote until such time as the application for first agreement was disposed of 

and until the Union had a reasonable opportunity to present the resulting agreement to the employees in 

the bargaining unit: see Choponis v. Madison Development Group Inc. et al., [1996] Sask. L.R.B.R. 

511, LRB File No. 226-95. 

[10] It may be possible to argue that the Madison case, supra, stands for a broader 

proposition that where the employer has had a hand in frustrating the process for reaching a first 

agreement, and to the extent that this has added to the employees' discontent with the Union, an 

application for first collective agreement filed before or after a rescission application should be given 
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priority by the Board. In the Madison case, supra, however, the application for first agreement was 

proceeding before the Board when the application for rescission was filed. 

[11] The timing of an application for the imposition of a first collective agreement is largely 

in the hands of the Union once the statutory requirements for filing have been met. The Union would 

generally be aware of any "open period" under s. 5(k)(ii) of the Act during which time an application for 

rescission may be filed. If the Employer is unduly delaying the negotiation of a first agreement, the 

Union must act with relative haste to have the Board consider whether or not it will consider an 

application for first collective agreement before the Union may be faced with a rescission application. 

[12] In the present case, we are unaware of any unusual circumstances that would cause the 

Union to delay filing an application for the imposition of a first collective agreement until January 26, 

1999. The Board is aware of the history between the parties and would conclude from its past decisions 

that the Union was in a position to file a first collective agreement application shortly after commencing 

bargaining with the Employer. 

[13] As a result, the Board will hear the rescission applications prior to hearing the 

application for first collective agreement. The Board Registrar will contact the parties to establish a 

hearing date. 
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
(MILLWRIGHTS UNION, LOCAL 1021), Applicant and DAYCON MECHANICAL 
SYSTEMS LTD., Respondent 

LRB File No. 338-97; April 12, 1999 
Chairperson: Gwen Gray; Members: Bruce McDonald and Mike Carr 

For the Applicant: Neil McLeod 
For the Respondent: Kevin Lang 

Construction industry - Appropriate bargaining unit - Standard construction 
unit - Board approves of unit description for millwright trade division. 

Construction industry - Appropriate bargaining unit - Standard construction 
unit - No special circumstances exist justifying deviation from standard craft 
unit. 

Certification - Statement of employment - Board discusses factors to be 
considered to determine which individuals properly listed on statement of 
employment. 

Certification - Statement of employment - Board outlines steps to be followed 
by construction employer uncertain as to trade jurisdiction being claimed by 
union. 

The Trade Union Act, ss. 5(a), (b) and (c). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: On November 14, 1997, the United Brotherhood of 

Carpenters and Joiners of America (Millwrights Union, Local 1021) (the "Union") applied to be 

certified for "all millwrights, millwright foremen and millwright apprentices" employed by Daycon 

Mechanical Systems Ltd. (the "Employer") in Saskatchewan. 

[2] In its application, the Union stated that there were approximately 30 employees in 

the proposed bargaining unit and claimed to represent a majority of these employees. 
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[3] In its reply filed with the Board on April 3, 1998, the Employer challenged the 

Union's estimation of the number of employees in the proposed bargaining unit. At the same time, 

the Employer filed its statement of employment listing 47 employees and describing each employee's 

occupation as "construction." 

[4] The Board conducted a pre-hearing on October 21, 1998 and hearings were held on 

February 1 and 2, 1999. 

[5] Prior to the hearing it was agreed between the parties that seven of the names listed 

on the Employer's statement of employment were managerial employees and were excluded from the 

bargaining unit. 

Facts 

[6] The Union examined Mel Harnett, President of the Employer and the person who 

deposed to the statement of employment and the reply. Mr. Harnett testified that the Employer 

specializes in construction of grain handling facilities and installation of dust control systems in 

grain handling, pulp and paper, and mining operations. Mr. Harnett is a journeyman sheet metal 

worker with 20 years experience in the trade. 

[7] The Employer also operates in British Columbia where it is certified and has entered 

into collective agreements with the Union; the Sheet Metal Workers' International Association 

("Sheet Metal Union") and the International Association of Bridge, Structural and Ornamental Iron 

Workers ("Iron Workers Union"). 

[8] In Ontario, the Employer enjoys a bargaining relationship with the Union, the Sheet 

Metal Union and the Iron Workers Union. 

[9] In the summer of 1997, the Employer had contracts to supply and install gram-

cleaning equipment in three high output elevators being constructed for ConAgra at Yorkton, 

Corinne and Nokomis. The original general contractor was United Grain Services. At the end of 

August, 1997, ConAgra asked the Employer to take over the general contractor's role for the balance 

of the work at all three sites. The Employer then engaged site managers to be responsible for hiring 

. tradespersons to perform the work at each site. 



r19991 Sask. L.R.B.R. 127 U.B.C.J.A., Local 1021 v. DAYCON MECHANICAL SYSTEMS LTD. 129 

[10] The Employer produced hiring notices for employees who were listed on the 

statement of employment. The notices asked for the employees' union affiliation at the time of 

hiring, which some of the employees had answered. The hiring forms also contained a description of 

the employee's classification and a space for the regular hourly rate of pay. Computer printouts of 

the hours each employee worked were attached to the hiring notices. 

[11] Prior to the hearing, the Employer removed the rate of pay information from the 

documents. At the hearing, the Board required the Employer to provide the Union with the pay 

information in order to assist in determining the work classification of each employee. The rates of 

pay were set out in a memorandum dated August 29, 1997 from the Employer to its site manager at 

Yorkton, Ed Sabo. The rates were set forward in the following table: 

[12] 

Mechanics: Wage Rate: $20.00 per hour 
Time and a Half Over Time: 

L.OA.: 

Helper: Wage Rate: 
Over Time: 
L.OA.: 

Local: $20.00 per day travel allowance 
Traveller: $50.00 per day worked 

$12.00 per hour 
Time and a Half 
Local: $10.00 per day 
Traveller: $30.00 per day worked 

Labour: Wage Rate: $9.00 per hour 
Time and a Half Over Time: 

L.OA.: Local: $10.00 travel per day allowance 

To get L. OA.ltravel allowance must work the day and show up on time. 

Regular hours worked - 40 hours. 

Would like to have labour ration as/ollows: 
1 112 Helper/Labourer to one Mechanic 

Despite his years of experience in the unionized sector of his industry, Mr. Harnett 

was reluctant to describe the work performed by the employees listed on the statement of 

employment in craft terms. The evidence, however, demonstrated that a number of employees who 

identified themselves on the hiring notices as millwrights were paid the higher rates of $20Ihour. 
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[13] Mike Wright, business representative for the Union, testified that the millwright or 

industrial mechanic trade as it is also known, is not a compulsory trade in Saskatchewan. The trade, 

however, is a designated trade division of the construction industry under The Construction Industry 

Labour Relations Act, 1992, S.S. 1992, c. C-29-11, in the commercial, institutional and industrial 

sector, the residential sector, the roadbuilding sector and the powerline transmission sector by 

Minister's Order dated December 2, 1992. The work under consideration in this application falls 

within the commercial, institutional and industrial sector. 

[14] Mr. Wright testified that it is the practice of the Union to accept journeymen or 

registered apprentices in the millwright or industrial mechanics trade into membership. In relation to 

the Employer's project, Mr. Wright testified that the previous general contractor had contacted the 

Union to supply tradespeople for the three work sites. When the Employer took over the site, it 

installed mechanical equipment, screens, blowers, belt drives and conveyers, all of which would fall 

within the work jurisdiction of a millwright. 

[15] Mr. Wright identified the following millwrights and millwright apprenticeship from 

the Union's membership records: 

Journeymen MiHwrights 

Garry Fisher 

Ernest Zazula 

Jack Cameron 

Dave Drotar 

Troy McDonell 

Apprentice MHlwrights 

Richard Irvine 

JeffGodwin 

Barry Minchuk 

Scott Sabo 

Eddie Etherington 

Shawn Leippe 

[16J Mr. Sabo, a member of the Union and a millwright welder, testified that he was 

dispatched by the Union hiring hall to the Yorkton site in May, 1997. He initially worked for the 

original general contractor and then for the Employer. Mr. Sabo was the Yorkton site manager for 

the Employer. 
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[17J Mr. Sabo contacted Lawrence Matays and Jack Cameron, both of whom he knew to 

be millwrights, and asked them to go to work for the Employer at the Corinne site. Similarly, Mr. 

Sabo sent Garry Fisher and Ernest Zazula to the Nokomis site. Again, he knew both of these men to 

be millwrights. 

[181 Mr. Sabo testified that he did not hire Norm Skelton or Shawn Wilson for the 

Y orkton site, both whom transferred there from a Moosomin site of the Employer. These employees 

performed in bin repair work and did not work in the millwright trade. According to Mr. Sabo, 

Richard Irvine, Jeff Godwin, Barry Minchuk, Dave Drotar, Scott Sabo, Eddie Etherington, Troy 

McDonell, Robert Brunskill, Shawn Leippe, Mickey Minchuk, Wilfred Bodnariuk, George 

Bodnariuk, and James Bodnariuk all performed millwright work by assembling and installing 

conveyors, bucket elevators, related welding work, and other similar work. 

[19] No other evidence was presented to the Board. 

Relevant Statutory Provisions 

[20] The application must be determined in accordance with ss. Sea), (b) and (c) of The 

Trade Union Act, R.S.S. 1978 c. T-17 (the Act) which read as follows: 

5. The board may make orders: 

(a) determining whether the appropriate unit of employees for the 
purpose of bargaining collectively shall be an employer unit, craft 
unit, plant unit or a subdivision thereof or some other unit; 

(b) determining what trade union, if any, represents a majority of 
employees in an appropriate unit of employees, but no order under 
this clause shall be made in respect of an application made within a 
period of six months from the date of the dismissal of an application 
for certification by the same trade union in respect of the same or a 
substantially similar unit of employees, unless the board, on the 
application of that trade union, considers it advisable to abridge 
that period; 

(c) requmng an employer or a trade union representing the 
majority of employees in an appropriate unit to bargain collectively; 
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Arguments 

[21] Mr. McLeod, counsel for the Union, noted that the decision of the Board in 

Construction and General Workers' Local Union No. 890 v. International Erectors & Riggers, A 

Division of Newbery Energy Ltd., [1979] Sept. Sask. Labour Rep. 37, LRB File No. 114-79 (the 

"Newbery" case), which set out standard descriptions for bargaining units in the construction sector, 

did not set out a standard unit for the millwright trade. He suggested, however, that a standard 

description could be gleaned from the certification Orders that have been issued by the Board to the 

Union. 

[22] Mr. McLeod also referred the Board to International Union of Operating Engineers, 

Hoisting, Portable and Stationary Local 870 v. K.A.C.R. et al., [1983] Sept. Sask. Labour Rep. 37, 

LRB File No. 106-83, for the principle that there is a heavy onus on an employer to establish a 

construction bargaining unit that deviates from the standard and traditional craft units. Counsel also 

cited Carpenters Provincial Council of Saskatchewan v. A. V. Concrete Forming Systems Ltd., [1983] 

Nov. Sask. Labour Rep. 35, LRB File No. 107-83, for similar principles. Counsel argued that it is up 

to the employer to demonstrate why the bargaining unit should not be a craft unit and in this instance 

the Employer failed to lead any substantive evidence to demonstrate the non-craft basis of the work. 

[23] Counsel also argued that the Board should consider the main focus of an employee's 

work in a reasonably representative period of time prior to the filing of an application to determine if 

the employee falls within the proposed bargaining unit. In support of this proposition, Mr. McLeod 

referred to Operative Plasterers and Cement Masons, Local 442 v. Vector Construction Ltd., [1992] 

2nd Quarter Sask. Labour Rep. 82, LRB File No. 307-91. 

[24] Mr. McLeod argued that Mr. Sabo's evidence demonstrated that the work was 

organized along traditional craft lines. Journeymen mi1lwrights were paid $20/hour; apprentice 

millwrights received $12/hour; and labourers received $9/hour. 

[25] Counsel submitted that the following employees fell within the proposed bargaining 

unit: Garry Fisher, Ernest Zazula, Richard Irvine, Jeff Godwin, Jack Cameron, Barry Minchuk, Dave 

Drotar, Scott Sabo, Eddie Etherington, Troy McDonell, Robert Brunskill, Shawn Leippe, Mickey 

Minchuk, Lawrence Matays, Wilfred Bodnariuk, George Bodnariuk, and James Bodnariuk. 
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[26J The Union came to this conclusion as a result of considering the rates of pay, the 

declared union affiliation on the hiring sheets, and the evidence ofMr. Wright and Mr. Sabo. In each 

case, the Union could point to two or more of these factors to support its conclusion that the 

employees in question were perfonning millwright work. Mr. McLeod noted that the evidence 

indicated that James Beeler earned $20lhour but there was no other supporting infonnation to 

indicate that he was a millwright. However, the Union did not oppose his inclusion on the statement 

of employment. 

[27] In the absence of any evidence from the Employer on the non-craft basis of the 

work, Mr. McLeod urged the Board to include the above names on the statement of employment and 

to exclude the remaining names for lack of evidence as to their trade designation. 

[28] Mr. Lang, counsel for the Employer, argued that all the employees listed on the 

statement of employment, with one possible exception, fall within the Union's bargaining unit. He 

referred the Board to International Association of Heat and Frost Insulators and Asbestos Workers, 

Local 119 v. Alberta Installation Supply and Services Ltd., [1998] Sask. L.R.B.R. 91, LRB File No. 

368-97, for the proposition that "helpers" perfonning work that is incidental to a trade should be 

included in the bargaining unit relating to the trade. 

Counsel asked the Board to extrapolate from Mr. Sabo's description of the work at the Yorkton site 

that the majority of employees were perfonning millwright work at the time the Union applied for 

certification. Counsel noted that all the sites were identical and one could expect that the 

composition of the work crews would be similar in all three sites. 

[29] Mr. Lang also referred to the Newbery case, supra, where it was noted that the Board 

would not resolve jurisdictional disputes between construction unions. Counsel argued that the work 

jurisdiction of millwrights as described by Mr. Wright cuts a wide path that could include all 40 

employees. Counsel noted that cases like Canadian Union of Public Employees', Local 59 v. City of 

Saskatoon et aI., [1998J Sask. L.R.B. R. 321, LRB File No. 232-97, demonstrate the Board's 

preference for larger, more inclusive bargaining units. 
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Analysis 

[30] The bargaining unit applied for in this instance is an appropriate unit for the purpose 

of collective bargaining. In the Newbery case, supra, the Board stated, at 39: 

[31] 

The foregoing list of units is not comprehensive and there are a number of trades 
with respect to which exact unit descriptions have not yet been determined. 
However, in all of those cases, the unit description will be of a nature similar to 
those set out above. 

The proposed unit is similar to the standard units described in the Newbery case, 

supra. It describes the craft unit by reference to the particular trade and does not include detailed 

descriptions of the work actually perfonned. 

[32] There are no special circumstances arising in this case to cause the Board to deviate 

from the nonnal craft method of collective bargaining in the construction industry. It should also be 

noted that the Employer did not oppose the proposed unit description in the reply filed with the 

Board or in its final argument. Some confusion in this regard arose from the use of the generic 

classification "construction" in the statement of employment and Mr. Hamett's evidence at the 

hearing, in which he was reluctant to describe employees in traditional craft tenns as millwrights, 

mi1lwright foreman and millwright apprentices. 

[33] The second issue is to detennine which of the employees fall within the bargaining 

unit. In making this detennination, the Board will have reference to a number of factors including 

the following: 

status under The Apprenticeship and Trades Qualification Act: see A. V. Concrete Forming 

Systems Ltd., supra; 

work perfonned by employees for a majority of their time during a relatively representative 

period prior to the application: see K.A.C.R., supra; Vector Construction Ltd., supra; 

International Union of Operating Engineers, Hoisting and Portable and Stationary, Local 

870 v. Flynn Bros. Construction Inc., [1999] Sask. L.R.B.R. 73, LRB File No. 182-98; and 
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[34] 

"helpers" will not be included in bargaining units involving mandatory trades, but may be 

included in non-mandatory trades: see United Association of Plumbers and Pipefitters of 

America, Local 179 v. Comfort Mechanical Ltd., [1998] Sask. L.R.B.R. 422, LRB File No. 

082-98 and Alberta Insulation Supply and Services Ltd., supra. 

The Union established with a fair degree of certainty that Garry Fisher, Ernest 

Zazula, Richard Irvine, Jeff Godwin, Jack Cameron, Barry Minchuk, Dave Drotar, Scott Sabo, Eddie 

Etherington, Troy McDonell, Robert Brunskill, Shawn Leippe, Mickey Minchuk, Lawrence Matays, 

Wilfred Bodnariuk, George Bodnariuk, and James Bodnariuk were performing work within the 

millwright bargaining unit. The Union's evidence came from more than one source, including Union 

records, the hiring sheets, payroll records, and the evidence of Mr. Wright and Mr. Sabo. 

[35] There was no evidence concerning the remaining employees at the Corinne and 

Nokomis sites. The Board did not have the advantage of hearing from the site supervisors or other 

employees with actual knowledge of the work performed by the various employees. 

[36J The Employer asked the Board to draw an inference from the work performed at the 

Y orkton site that the employees at Corinne and Nokomis were also performing millwright work. In 

our view, it is inappropriate to rely on inference when an employer had the ability to provide direct 

evidence with respect to the work performed by the employees in question. 

[37J The Employer is required to provide the Board with a list of employees who fall 

within the bargaining unit described in the Union's application. In this instance, the Employer took 

the position that employees performed "construction" work. This response did not address the issue 

raised in the Union's application, i.e., were there employees performing the work of a millwright, 

millwright foreman, or millwright apprentice? 

[38] As a result, the Union was required to use all available means to determine which 

employees were performing millwright work. The Union obtained hiring records and payroll 

information from the Employer; relied on information contained in its membership records; cross

examined the chief spokesperson for the Employer, Mr. Harnett; and relied on the direct evidence of 

Mr. Wright and Mr. Sabo in order to establish that at least 17 employees were involved in millwright 

work. 
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[39] We are unwilling to make the evidentiary leap from Mr. Sabo's testimony with 

respect to the work performed by employees at the time of the certification at the Y orkton site, which 

was then predominantly millwright work, to the Corinne and Nokomis sites. The Employer had the 

ability and the opportunity during the hearing to provide the Board with direct evidence to support 

this conclusion but no such evidence was forthcoming. As such, the inclusion or exclusion of 

"helpers" in the millwright trade does not arise on this application as there is no evidence to establish 

the nature of the work performed by the employees in question. 

[40] The Board would comment briefly on the Employer's failure to file an accurate 

statement of employment. In Newbery, supra, the Board cautioned employers against filing 

inaccurate or misleading statements of employment in the following terms, at 39: 

[41] 

The Board wishes to make it clear that accurate statements of employment are 
fundamental to the Board's practice in dealing with applications for certification 
and that the Board will not tolerate any attempts to file misleading statements of 
employment. 

Recently, the Board reiterated the need for accurate statements of employment in 

another case involving this Employer: see Sheet Metal Workers' International Association, Local 296 

v. Daycon Mechanical Systems, [1998] Sask. L.R.B.R. 187, LRB File 260-97. The filing of a 

statement of employment is not an overly onerous task in most situations. If a construction employer 

is uncertain as to the trade jurisdiction being claimed by a trade union, it has various options 

available to it. First, it could contact the representative employer's organization appointed under The 

Construction Industry Labour Relations Act, 1992 for assistance. It could also contact the Labour 

Relations Board for assistance. Finally, it could state in its Reply that it is uncertain as to the trade 

jurisdiction of certain employees if it remains in doubt as to the work assignment. 

[42] In the present case, the Board is not convinced that the Employer was unable to 

determine if its employees were engaged in millwright work particularly given Mr. Harnett's 

extensive experience in the unionized construction sector. 
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[43] In these circumstances, the Board finds that Garry Fisher, Ernest Zazula, Richard 

Irvine, Jeff Godwin, Jack Cameron, Barry Minchuk, Dave Drotar, Scott Sabo, Eddie Etherington, 

Troy McDonelI, Robert Brunskill, Shawn Leippe, Mickey Minchuk, Lawrence Matays, Wilfred 

Bodnariuk, George Bodnariuk, and James Bodnariuk are properly included on the statement of 

employment. The remaining employees on the statement of employment are removed. 

[44] As the Union has filed support from a majority of the employees in question, a 

certification Order will issue. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 4152, Applicant and 
CANADIAN DEAFBLIND AND RUBELLA ASSOCIATION, Respondent 

LRB File No. 095-98; April 14, 1999 
Vice-Chairperson, lames Seibel; Members: Brenda Cuthbert and Gloria Cymbalisty 

For the Applicant: Harold Johnson 
For Respondent: Kevin Wilson 

Duty to bargain in good faith - Unilateral change - Pre-certification pattern of 
employer's business - Clarification of "business as before" and accommodation of 
first time events may be provided by examining the "reasonable expectations of 
employees. " 

Duty to bargain in good faith - Unilateral change - Employer's actions need not be 
improperly motivated for employer to be in breach of s. l1(l)(m) of The Trade 
Union Act. 

Duty to bargain in good faith - Unilateral change - No evidence that employer 
bargained or attempted to bargain transfer issue with union prior to making and 
publishing its decision on issue - Employer representatives who then met with 
union had no authority to bargain - Board finds employer guilty of unfair labour 
practice. 

Tlte Trade Union Act, ss. l1(l)(m) and 42. 

REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: The Canadian Union of Public Employees, Local 

4152 (the "Union") is designated as the certified bargaining agent for a unit of employees of the 

Canadian Deafblind and Rubella Association (the "Employer") in Saskatchewan. The certification 

Order was granted February 19, 1998. There is no collective bargaining agreement in force. 

[2] The Employer is a non-profit organization providing advocacy on behalf of, and 

services to, deafblind persons in Saskatchewan, individuals with some degree of impairment of the 

senses of both hearing and vision. The Employer operates three group homes in Saskatoon; for 
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simplicity they are referred to as the "Kerr", "Tucker" and "Wilson" homes in reference to their 

respective civic addresses. 

[3] The Union alleged that the Employer committed an unfair labour practice in violation 

of s. 11(1)(m) of The Trade Union Act, R.S.S. 1978, c. T-17 (the Act), which provides as follows: 

[4] 

11 (l) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(m) where no collective bargaining agreement is in force, to 
unilaterally change rates of pay, hours of work or other conditions of 
employment of employees in an appropriate unit without bargaining 
collectively respecting the change with the trade union representing 
the majority of employees in the appropriate unit; 

Effective May 3, 1998, the Employer transferred four employees, members of the 

bargaining unit, from the group homes in which each had been working to a different group home. The 

Union alleged that the transfers are a unilateral change in the conditions of employment affecting the 

hours of work of some of the employees which was not negotiated with the Union. 

[5J The application was filed with the Board on May 7, 1998. The reply filed on behalf of 

the Employer stated, in part, that the transfers had been considered since before the certification Order 

was granted, that the Employer had canvassed and discussed the concerns of the employees and the 

Union before effecting the transfers, that two of the four employees affected consented to the transfers, 

and that the transfers will not affect the job duties, benefits, salaries or full-time status of the transferred 

employees. 

[6] The Union requested that the four employees be returned to work at the group homes 

they worked at prior to the moves. 

[7] The Employer's Saskatchewan chapter was formed in Saskatoon in 1985 by a group of 

parents of deafblind persons. They started with a group home on Degeer Crescent, and later opened the 

Tucker and Wilson homes when the School for the Deaf was closed. The home on Degeer was moved 

twice until finally arriving at its present Kerr location. 
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[8] Each home is supervised by an out-of-scope residential program co-ordinator and is 

staffed by several employees. The co-ordinators report to the administrator, who is accountable to a 

volunteer board of directors. 

[9] The three homes have a total of eleven clients. The clients have both visual and 

hearing impairment, each to a varying degree; one client is totally deafblind. Several of the clients have 

other disabilities such as epilepsy, diabetes or cerebral palsy. Born with their disabilities, they require 

assistance and guidance throughout their lives. Only two of the clients have verbal skills. The process 

of teaching and learning communication may take many years and may have only limited success 

depending upon the individual. The homes provide 24-hour care and supervision. Employees are 

required to remain awake on all shifts. 

[10] The five highest-functioning clients, between the ages of 25 and 35, reside at the Kerr 

home. They attend work placements in the community but still require assistance. There are four 

employees working in the evening and two or three at night. If a client remains at home during the day, 

because of illness for example, an employee must be called in to work. 

[11] The Wilson home has three clients, between the ages of 20 and 30, who also attend 

work placements one or two times a week but accompanied by an employee. There are two or three 

employees working in the evening and one at night. 

[12] Three clients reside at the Tucker home. They are the lowest-functioning clients, 

between the ages of 16 and 20. They attend school but require much more care and supervision than 

the clients at the other homes. There are three or four employees working in the evening and two to 

four at night. 

[13J The employees provide most of the direct care and supervision to the clients. The co-

ordinators time is divided between client care, supervision of employees and administrative tasks. 

Funding for the "intervention hours" is provided by the Department of Social Services, the level 

depending upon the number of clients. If a client leaves, or even goes on a holiday, funding is reduced; 

this affects the hours of work available for employees. 
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[14] Four employees were transferred by the Employer on May 3, 1998: 

Gwen Murphy, from Tucker to Kerr 

Sandra Bishop, from Tucker to Wilson 

Corinne Haack, from Wilson to Kerr 

Arilee Herman, from Kerr to Tucker 

Ms. Bishop is full-time; the other transferred employees are part-time. 

The Evidence 

[15] Carol Wilyman, Heather Friend, Sandra Bishop and Gwen Murphy testified on behalf 

of the Union. 

[16] Ms. Wilyman is a member of the bargaining unit. She had been employed full-time by 

the Employer for eleven years until 1996 and has been employed on a part-time basis since then. She 

testified that, as far as she could recall, all job postings have specified the particular group home to 

which the position was assigned and the Employer has not transferred employees between homes. She 

stated that continuity of client care by employees is important to the clients they serve, because changes 

can cause disruption and behavioral changes. 

[17] In cross-examination, Ms. Wilyman agreed that the home presently on Kerr had 

changed its civic location three times, but said that it has been located at the present site since 1990; she 

said, "[the employee] moves when the clients move their home - it is their home - we accept it." 

[18J Ms. Friend has been employed at the Tucker home since April, 1995. She has been the 

local union president since approximately May, 1998. Ms. Friend testified that the Employer did not 

negotiate with the Union respecting the employee transfers. She stated that the Employer advised the 

employees on March 20, 1998 that the transfers would take place effective May 3, 1998, by way of a 

note in the "communications book," a document in each home containing information and instructions 

for employees coming on shift. She said that the Union requested a meeting with the Employer after 

the transfers were announced. The Employer met with the Union, on a without prejudice basis, on 

April 24, 1998 to discuss the matter. 
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[19] Ms. Friend said that in her own case, the posting for which she applied and was 

awarded stated specifically that the assignment was to the Tucker home. She said that she had only 

once worked at a different facility, the Wilson home, when a temporary replacement was needed. She 

said that to her knowledge an employee had never been transferred involuntarily. She testified that in 

her experience, job po stings are placed in the communications book and specify the home to which the 

position is assigned, the hours of work and whether it is a permanent position. 

[20] Ms. Friend said that the clients at Tucker are not able to verbalize and that each has a 

personal care program specifically designed for them; some have additional medical problems. It is 

important, she said, for employees to be sensitive to non-verbal cues, signs and symptoms of the 

individual clients, and that this is why the continuity of the employees caring for and assisting them is 

so important. Ms. Friend testified that at the meeting with the Employer to discuss the transfers, the 

Union took the position that the transfers were in conflict with the Employer's stated position at earlier 

staff meetings regarding the importance of continuity of care. Nonetheless, she said that the Union 

indicated that it was prepared to negotiate the issue with the Employer, but that the principal Employer's 

representative, Lorraine Williams, responded at the April 24, 1998 meeting that there was no one at the 

meeting who could negotiate on the Employer's side. In cross-examination, Ms. Friend testified that at 

the meeting Ms. Williams made it clear that she was present simply to ascertain the concerns of those 

involved and not to negotiate as a representative of the Employer's board of directors. 

[21] Ms. Friend said that Ms. Williams was asked at the meeting whether the Employer was 

prepared to consider rescinding the transfers, and that Ms. Williams responded that the Employer was 

not prepared to negotiate the issue. Ms. Friend said that the only explanation for the transfers that the 

Union received was to the effect that the Employer wanted to "strengthen certain weak links" in the 

organization. 

[22] Ms. Bishop had worked at the Tucker home from the date of her hire in approximately 

July, 1997, until May, 1998, when the Employer transferred her to the Wilson home. She testified that 

the clients, hours of work and nature of the work is different between the two homes. According to Ms. 

Bishop, the clients at Tucker are much less self-sufficient, and require a greater degree of personal care 

than those at Wilson. She said that the transfer resulted in a decrease in her hours of work from 38 to 

39 hours per week to 36 hours per week. She said that her schedule also changed. She confirmed that 
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the job posting she had responded to, when she was initially hired by the Employer, specified that 

assignment was to the Tucker home. 

[23] Ms. Bishop referred to the notice advising her of her transfer to Wilson dated March 

19, 1998. The notice provided as follows: 

[24] 

This memo is to inform you that effective May 3, 1998, you will be transferred to 
Wilson. CDBRA is moving staff around to better strengthen our teams and the 
organization as a whole. We recognize that there have been frustrations and concerns 
at Tucker. We look at this change as positive in hopes that it will vrovide vou with a 
new opportunity for you to improve on your attitude and grow as an intervenor. 
Change is often hard, but it if is looked at optimistically it can be positive. 

(Emphasis added) 

Ms. Bishop said that she was surprised and upset by the notice and its reference to her 

"attitude." She said that the Employer had never spoken to her, much less disciplined her, with respect 

to such a matter. 

[25] In cross-examination, she admitted that in general the relationship between employees 

and supervising co-ordinators at Tucker was not good. However, she said that she did not think that 

she had any particular problems with her supervisors. 

[26] Ms. Murphy has worked for the Employer for approximately eight years. She said she 

was hired to work at Tucker, where she remained until she was transferred to Kerr in May, 1998. 

[27} She described the work at Tucker as intensively hands-on from a basic care 

perspective, i.e. feeding, bathing, dressing, etc., in contrast to Kerr, where clients require minimal 

supervision and are able to cook and attend external work-placements. Ms. Murphy said that the 

relationships between employees at Tucker are very close-knit, owing in part, to the relatively greater 

difficulty in client care shared by the employees. 

[28J Ms. Murphy said that at Tucker she was able to work more day shifts than she now can 

at Kerr; the former situation, she said, had been better for her family life. She said that she was 

"shocked" when she received her notice of transfer, dated March 19, 1998, which provided as follows: 
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This memo is to advise you that effective May 3, 1998, you will be transferred to Kerr. 
CDBRA is moving around staff to better strengthen our teams and the organization as 
a whole. We chose you to move as we feel that you have worked at Tucker a long time 
and could benefit from new staff, ideas, and a work atmosphere. We look at this 
change as positive in hopes that this will provide opportunity (or vou to improve on 
your attitude and skills as an intervenor. 

If you have any questions, feel free to come talk to me. 

(Emphasis Added) 

In her evidence in-chief, Ms. Murphy admitted that some five or six years ago she had 

received a verbal and a written reprimand regarding her "attitude" and that she was surprised to see it 

referenced in the notice of transfer. She said that her most recent performance appraisal in July, 1997 

did not indicate any kind of an "attitude problem." 

[30] Ms. Williams testified on behalf of the Employer. She has been employed with the 

employer since 1990, initially as a group home co-ordinator and, since October, 1997 as administrator. 

She provided much of the Employer's history and background outlined in the first part of these reasons. 

[31] Ms. Williams referred to the notices of transfer provided to the four employees. The 

notices given to Ms. Bishop and Ms. Murphy are set out above. The notice given to Ms. Haack 

provided as follows: 

[32] 

This memo is to advise you that effective May 3, 1998, you will be transferred to Kerr. 
CDBRA is moving staff around to better strengthen our teams and the organization as 
a whole. We recognize that you have had some struggles at Wilson with your tone qf 
voice and power struggles._ It is hoped that this move will help you to improve on those 
challenges and give you the opportunity to grow as an intervenor. Change is always 
difficult, but I feel that you can live up to that challenge. 

(Emphasis added) 

The notice given to Ms. Herman provided as follows: 

TIlis memo is to advise you that effective May 3, 1998, you will be transferred to 
Tucker. CDBRA is moving around staff to better strengthen our teams and the 
organization as a whole. Because two other staff were being moved to Kerr, we had to 
move one part-time staff out of Kerr. You were chosen (rom Kerr (or two reasons. 
First you have less seniority than Heather and second your hours Q,f work fit nice{v 
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[33] 

with the hours available at Tucker. I realize that change is difficult but I feel that you 
can live up to that challenge. You have a lot to offer Tucker and I know you will 
continue to work hard. 

(Emphasis added) 

Ms. Williams testified that the reason for the transfers was because of several long-

standing problems at Tucker in the relationship between employees and a series of supervising co

ordinators. Between January, 1996 and February, 1998, three different persons were in the co-ordinator 

position at Tucker and either resigned or were demoted and re-assigned. In January, 1996, Val Stocky 

was demoted from the Tucker co-ordinator position to employee and transferred to another home in an 

attempt, according to Ms. Williams, to obtain "a stronger person" to fill the position. Charlene 

Neumeier resigned as Tucker co-ordinator in January, 1998 and voluntarily accepted a demotion to 

employee. The position was temporarily filled for a few weeks until Tracey Butchulak was hired into 

the position in February, 1998. She resigned six weeks later. 

[34] Ms. Williams said that each co-ordinator had problems with the employees and the 

thrust of her evidence was that some of the employees showed little respect for, and were unco

operative with, the co-ordinators. She said that the board of directors felt something had to be done. 

She recommended the transfers of the four employees concerned with this application and the board of 

directors approved it. Her evidence regarding the four employees was, essentially, that each was 

transferred because of a history of disciplinary problems or a "poor attitude." But the documentary 

evidence painted a somewhat different picture, one tending to show a lack of strength and leadership by 

the co-ordinators at Tucker. The letter of resignation of Dorothy Brotheridge, an employee at Tucker, 

dated August 25, 1997 refers to staff "being stressed due to incompetent supervision." Ms. Williams, 

who started as administrator in October, 1997, referred to extensive notes that she made following a 

meeting with the staff at Tucker in November, 1997, containing a litany of complaints about the then 

co-ordinator, Ms. Neumeier. In her notes, Ms. Williams opines, "1 do feel that the majority of these 

issues are valid" and also states, "at this time 1 see more of a positive attitude from the staff than 1 do 

from [the co-ordinator)." In her memo of resignation dated January 14, 1998, Ms. Neumeier herself 

stated, "Lorraine [Williams] and 1 do not feel that 1 am in the right place currently and the staff agree 

completely that they need a better supervisor." 
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[35] Ms. Williams confirmed that she had a meeting with Timon Azmier, a representative 

of the Union, at the Union's request, on April 24, 1998. In a letter to Mr. Azmier, dated May 4, 1998 

(the day after the effective date of the transfers), Ms. Williams confirmed the meeting, but advised that 

the decision would not be changed. She admitted in cross-examination that she and the others who 

accompanied her to the meeting had no authority to change the decision. The letter confirmed the 

Employer's position that there was a past practice of transferring management employees, and that there 

was no limit on this power. Mr. Azmier had queried whether the transfers were related to the Union's 

organizing drive, but Ms. Williams' response was that they had been contemplated long before 

certification. 

[36] Ms. Wil1iams testified as to the details of specific instances of transfers of employees 

between homes, and said that when staff are hired they are not guaranteed a specific work location, 

although the candidate is asked if they have a preference. She confirmed, in cross-examination, that 

when interviewing candidates, the co-ordinator for the particular home where the employee opening 

exists is present at the interview. Counsel for the Union was able to demonstrate, in cross-examination, 

that the examples of employee transfers referred to by Ms. Wil1iams, were forced or voluntary transfers 

of demoted management personnel, or were made at the request of non-management personnel, or were 

temporary. 

[37] In cross-examination, Ms. Wi11iams agreed that casual employees are assigned to work 

at a specific home and are called in on the basis of their seniority at that home; that is, if a home has 

occasion to call in casual employees, those employees who have only worked at other homes are not 

considered to have any seniority for the purposes of call-in. 

[38] In her evidence, Ms. Wi11iams also referred to the Employer's extensive and detailed 

policy and procedure document. Part of that document outlines a procedure for corrective discipline 

providing for a four-part response in which problems are brought to the attention of the employee, the 

employee is given the opportunity of explanation, directions for rectification and the opportunity to 

correct their performance. It reads, in part, as follows: 

8.0 CORRECTIVE DISCIPLINE 

CDBRA follows the steps of corrective discipline. Corrective diScipline 
attempts to correct inappropriate conduct of employees through the 
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application of certain discipline sanctions designed to encourage and promote 
proper conduct required for effective job peiformance. 

8.1 Discipline Procedure 

Step 1 Communicate Problem 

The Residential Program Coordinator is to meet with the emvloyee in 
private to exvlain the unacceptable behaviour or problem that is 
occurring and explain what the acceptable behaviour is and how the 
problem can be rectified. The Administrator will assume this 
responsibility if the employee in question is the Residential Program 
Coordinator. 

The employee must be given an opportunity to explain why the 
misconduct occurred. A time frame is to be set within which the 
employee must improve. 

Step 2 Verbal Warning 

Hemployee performance continues to be unsatisfactory qfter Step 1. a 
verbal warning by the supervisor is to be given, and the date and 
nature of the warning is to be placed in the employee s file. 

The employee must be made aware ofthe unacceptable performance. 
how it can be rectified. that a verbal warning has occurred. and 
disciplinary action will be taken if performance does not improve 
within a set time frame. 

Step 3 Written Warning 

Ifunacceptable peljQrmance continues after Step 2, a written warning 
will be issued by the supervisor. It will again explain the 
unacceptable behaviour. how to rectifY it. and a time frame upon 
which improvement must be seen. 

It must be clear that this is a final warning and the next step may be 
suspension or dismissal depending on the type of misconduct. 

The supervisor can reserve the right to give more than one written 
warning if he/she sees improvement in the employees behaviour, but 
feels it is still not acceptable. 

The supervisor and employee are to sign the warning and the 
employee may write comments and/or explanations on the warning. 

The warning will be kept in the employee s personnel file. 
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The Personnel Committee will be advised of all written warnings 
given. 

Step 4 - Suspension or Dismissal 

llunacceptable pedQnnance continues after Step 3. the supervisor is 
to make the decision to suspend or dismiss the emplQ)lee. 

This is done in a formal meeting between the Residential Program 
Coordinator. Administrator. and employee. During the meeting. 
reasons for the disc~lJlinary action will be given and evidence of 
previous warnings will be shown. 

If the employee is suspended, they will receive no further warnings. 
Dismissal will result if unacceptable behaviour continues. 

The Administrator must be made aware of all warnings given and 
approve all decisions made to suspend or dismiss. 

An employee whose employment is terminated may dispute such 
termination in accordance with the grievance procedure set out in this 
policy manual. 

The Personnel committee will be advised of all suspensions or 
terminations. 

(Emphasis Added) 

Ms. Williams also referred to that portion of the policy respecting "Hours of Work" 

that states as foHows: 

[40] 

1.7 Hours of Work/Rest Periods 

Hours of work for each employee will be designated by the 
Administrator in consultation with the Residential Program 
Coordinator and the Personnel Committee in accordance with the 
Labour Standards Act (Sask.). 

Her position was that this permitted the Employer the unfettered discretion to change 

hours of work, subject to labour standards legislation. 
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Arguments 

[41] Mr. Johnson, counsel for the Union, argued that the transfers of the employees violated 

s. 1 1 (1)(m) of the Act in that the regular location of work, hours of work and shift of each employee 

were conditions of employment, and that the Employer had not bargained collectively with the Union 

respecting the transfers and the changes to those conditions effected by the transfers. 

[42] He characterized the Employer's real reason for the transfers as being "disguised 

discipline," and said that the Employer had not followed its own discipline policy and procedure, which, 

it was argued, was also a condition of employment. He said that there was no evidence that the 

transfers had been effected for what might otherwise be a legitimate business purpose such as, say, in 

reaction to changes in client loads and workloads at the homes, or because of a shutdown or transfer of 

location of a home. Counsel said that the evidence showed that the Employer considered the continuity 

of employees to be very important because of the upset that changes may cause to clients and the value 

of the knowledge of an individual client's behavioral cues gained by the employee over time. 

[43] If employees have acted so as to attract discipline, counsel said, then the Employer 

should use the disciplinary process outlined in its policy and procedure manual instead of unilaterally 

implementing transfers that result in changes in location and hours of work without negotiation with the 

Union. 

[44} 

Board: 

In support of the Union's position, counsel referred to the following decisions of the 

United Steelworkers of America v. Fort Garry Industries Ltd., [1986] Jan. Sask. Labour 
Rep. 35, LRB File Nos. 180-85 to 196-85; 

Canadian Union of Public Employees, Local 3597 v. Town of Watrous, [1993] 4th 
Quarter Sask. Labour Rep. 52, LRB File No. 128-93; 

Construction and General Workers' Union, Local 890 v. Brekmar Industries Ltd., 
[1993] 1st Quarter Sask. Labour Rep. 126, LRB File No. 113-92 
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[45J Mr. Wilson, counsel for the Employer, argued that the older cases cited by Mr. 

Johnson are "suspect" and should not be followed. He said that the Brekmar case, supra was authority 

for the proposition that s. 11 (1 )(m) of the Act does not create rights that did not exist before 

certification, and that it was not a condition of work that employees would work at one location only. 

[46] Mr. Wilson agreed that continuity of staff is important to and for the clients, and 

speculated that the Employer may want to transfer an employee to another home when it transferred a 

client, for example, if a client achieved a higher level of function and another home would be more 

appropriate. Also, he argued, staffing requirements and hours of work fluctuate depending upon client 

numbers and funding. He pointed out that, according to s. 1.7 of the Employer's policy and procedure 

manual, (see above), the hours of work of each employee are to be designated by the administrator in 

consultation with the residential program co-ordinator and the personnel committee of the board of 

directors. 

[47] Counsel for the Employer argued that the onus is upon the Union to establish that there 

is a positive past practice that employees would not be transferred, and that s. 11(l)(m) of the Act 

cannot be used to put employees in a more favourable position than the Union can achieve in 

bargaining. He said that in order to succeed on the application, the Union must prove that the 

"employees have a positive right to work at a particular home forever." Counsel said that the terms and 

conditions of employment for employees and co-ordinators were the same at the time of certification, 

and he outlined several historical instances of co-ordinators being transferred. 

[48] 

problems it perceived at Tucker and that the transfers were not a disciplinary penalty. He said that the 

Employer had not failed to follow the discipline procedure but had "tried to avoid it"; however, he also 

said demotion and transfer were part of the past practice of discipline in this workplace. He said that 

the transfer- of the affected employees from Tucker was the least disruptive remedy for the problem that 

the Employer faced. 

[49] Mr. Wilson argued that, in fact, the Employer had negotiated with the Union regarding 

the transfers at the April 24, 1998 meeting; he described it as a "quick and dirty impasse" that allowed 

the Employer to proceed unilaterally. He said that the transfers were in the best interest of the clients. 
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[50J The Employer filed a written brief which we have considered, as well as several 

decisions cited therein. 

[51] In reply, Mr. lohnson said that there was no evidence that the Employer had any 

problems with the employees at Tucker that it brought to the employees' attention, but rather that the 

Employer had problems with the effectiveness of the co-ordinators. 

Analysis and Decision 

1. Purpose of the Statutory Freeze 

[52] Section 11(1)(m) of the Act, commonly referred to as the ":freeze" provision, would 

indicate that the wages and working conditions in a new certification situation are preserved or fixed as 

they were prior to the issue of the certification Order unless the changes are collectively bargained with 

the Union. 

[53J In practical fact, however, the Board has taken a more flexible labour relations 

approach, rejecting a strict, literal interpretation, and allowing for a more balanced and measured 

response to the circumstances and concerns in each case. Different situations will have different 

contexts or backgrounds for the collective bargaining that will follow certification. 

[54] The purpose of the statutory :freeze provision is to maintain the prior pattern and 

structure of the employment relationship while collective bargaining takes place. It provides a solid 

foundation and point of departure :from which to begin negotiations towards a first agreement, 

preventing unilateral changes to the status quo which might allow an unfair advantage to one party in 

the bargaining process. 

2. Business as Before and Reasonable Expectations 

[55J The "business as before" standard allows for sensitivity to the exigencies of carrying on 

the employer's business while preserving the stability necessary to ensure good faith bargaining. An 

employer must operate the business in accordance with the pattern established before the :freeze. The 

right to manage the business is maintained, circumscribed only by the condition that it be managed as 

before the freeze. 
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[56] In the Brekmar Industries decision, supra, the Board explained that this approach is 

meant to ensure that the employer's business is not paralyzed during collective bargaining and to 

prevent the chilling effect that a withdrawal of established benefits might have upon the perception of 

the employees of the union's ability to represent them, at 128: 

[57] 

Section ll(l)(m) is not unique, as most jurisdictions in Canada impose a statutory 
freeze upon an employer's power to unilaterally change its employees' terms and 
conditions of employment during the period between certification and the conclusion of 
a first collective agreement. The wording of these provisions varies from jurisdiction 
to jurisdiction, but their twofold purpose is the same: first, to strike a balance between 
the need to provide a clearly identifiable point of departure for collective bargaining, 
while at the same time permitting the employer to manage its business; and second, to 
regulate the employer's right to change conditions of employment or withhold expected 
benefits (conduct which might not be caught by the other unfair labour practices) 
because of the effect this might have on the employees' enthusiasm for collective 
bargaining as a means of improving their working conditions. 

In Canadian Union of Public Employees, Local 3477 v. Saskatoon Society for the 

Prevention of Cruelty to Animals, [1994] 3rd Quarter, Sask. Labour Rep. 100, LRB File Nos. 007-94 to 

012-94, the Board reviewed the rationale behind the "business as before" test, at 122: 

The Board has made it clear on a number of occasions that we do not regard Section 
11 (l )(m) as protecting employees from all change whatever, but only as subjecting to 
scrutiny any changes in established terms and conditions of employment. In a decision 
in Saskatchewan Joint Board. Retail. Wholesale and Dgpartment Store Union v. 
Western Automotive Rebuilders. LRE File Nos. 078-94, 079-94 and 080-97, the Board 
summarized this point as follows: 

It is sufficient for this application to state that Section 11 (l)(m) does 
not create rights that did not exist prior to certification. What Section 
11(1)(m) is intended to do is to protect those rights that the employees 
had at the time of certification against unilateral employer power by 
requiring any change or departure by the employer during this 
delicate period between certification and a first collective agreement 
to be preceded by good faith negotiations with the union. If the 
employer implements the changes unilaterally, it violates Section 
11 (J)(m). 

It is often a matter of some difficulty, in the period prior to a first collective agreement, 
to identifo with precision those terms and conditions which constitute the baseline 
against which the Board will measure the conduct of an employer in relation to Section 
11 (l)(m). It would be somewhat unusual, however, to find, either in the past practice 
of an employer or in past commitments made to employees, clear signs of any 
protection against the negative effects of such things as lay-off, contracting out or 
reorganization of the worliforce. We have intimated earlier, and in other cases, that 
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the purpose of Section 11 (1)(m) is neither to confer terms and conditions which were 
not in existence at the time of certification, or to put the employees in a more 
advantageous position than that the union can achieve at the bargaining table. In 
United Steelworkers of America v. Conservation Energy Systems Inc., LRB File Nos. 
215-92,216-92 and 217-92, the Board made the following comment on this point: 

A harsh consequence of the application of the "business as before" test 
is that the procedures followed by the employer as the status quo is 
maintained may be unfair or arbitrary with respect to individual 
employees. After all, it may be the flaws in such procedures which 
have made union certification attractive in the first place. It may be 
ironic that procedures which seem to have an unfavourable impact on 
individual employees are, under the "business as before" test retained 
in the same way that more beneficial aspects of past practice are 
frozen. Nonetheless, it seems part of the logic of this standard that the 
employer should not be able to mitigate the undesirable consequences 
of its past practices in a way which might detract from the 
achievements the union offers through bargaining. 

Most recently, in Saskatchewan Joint Board, Retail, Wholesale and Department Store 

Union v. Loraas Disposal Services Ltd., [1998] Sask. L.R.B.R. 1, LRB File Nos. 207-97 to 227-97 and 

234-97 to 239-97, the Board succinctly summarized the approach taken in its past decisions, at 21: 

[59] 

In past decisions of this Board, s. 11 (J)(m) of the A.d has been interpreted as 
prohibiting the employer from altering its pre-certification employment practices. This 
"business as before" rule permits the employer to defend a charge under s. 11 (J )(m) of 
the A.d by demonstrating that the changes which it unilaterally implemented are 
consistent with its pre-certification employment practices. 

Despite a fairly broad experience in dealing with the issue, labour relations boards have 

seldom found the interpretation and application of freeze provisions like s. 11 (1 )(m) of the Act in the 

context of specific fact situations to be simple or straightforward, and this difficulty is magnified in first 

contract situations, as explained by the Ontario Labour Relations Board in Ontario Nurses' Association 

v. Grey Owen Sound Joint Homesfor the Aged, [1983] OLRB Rep. April 522, at 22: 

The Board, in Spar Aerospace Products Limited. [1978] OLRB Rep. Sept. 859, 
articulated a "business as before" rule during the freeze period. In essence, the Board 
decided that the legislative intent of the freeze was "to maintain the prior pattern of the 
employment relationship in its entirety. (See paragraph 19 of the decision) One 
problem in a first agreement situation is that the parties are in transition from a 
situation of unrestricted management's rights to one in which collective bargaining 
will result in some shift in the balance of power as between employer and employees. 
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It is often very difficult in such situations to ascertain what the pattern of the 
employment relationship was. 

In the Brekmar Industries decision, supra, the Board reviewed the approach to the 

issue adopted by the Ontario Board where the concept of "business as before" was modified or evolved 

to incorporate a concept of "reasonable expectations of employees," which, in many cases, better 

defines the limits of the otherwise unrestricted management rights of employers prior to certification. 

In Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers v. Simpsons 

Limited, [1985) OLRB Rep. April 594, the Ontario Board articulated the rationale behind its approach 

as fonows: 

Business as before is a slippery concept to apply to specific fact situations. The focus 
of the test is the pattern of operations, the employer's practice. Certainly, where the 
practice is accurately embodied in an employer's policy manual, the application of 
business as before has been relatively straightforward: JM. Schneider Inc., [J984} 
OLRE Rep. Apr. 609. 

The freeze provisions catch two categories of events. There are those changes which 
can be measured against a pattern (however difficult to define) and the specific history 
of that employer's operation is relevant to assess the impact of the freeze. There are 
also first time events and it is with respect to that category that the business as before 
formulation is not always helpful in measuring the scope of employees' privileges. 

Instead of concentrating on business as before, the Board considers it appropriate to 
assess the privileges of employees which are frozen under the statute and thereby, 
delimit the otherwise unrestricted rights of the employer, by focusing on the reasonable 
expectations of employees. The reasonable expectations approach, in the Board's 
opinion, responds to both categories of events caught by the freeze, integrates the 
Board's jurisprudence and provides the appropriate balance between emp/oyer's rights 
and employees' privileges in the context of the legislative provisions. 

Reasonable expectations language has appeared in a number of decisions dealing with 
the freeze section. See, for example, Corporation of the Tow ql Petrolia. S1:!J2LQ.;. 

Scarborough Centenary Hospital. SJJPIJ1; Oshaway General Hospital. York-Finch 
Hospital, supra; St. Mary's Hospital, [1979} OLRE Rep. Aug. 795 (Decision omitted 
from [1979) OLRE Rep. March); AESData Limited. [J979} OLRE Rep. May 368. In 
the latter case, for example, the Board found that the employer was entitled to re
assign job functions since the employees could not reasonably expect to continue 
peiforming their jobs in exactly the same way despite changes in the mode of 
production and market conditions. Thus, in the Board's view, the reasonable 
expectations of employees as the appropriate measure of the employees' privileges 
which are protected by the freeze is a common thread running through the earlier 
decisions. In the instant case, the Board is expressly articulating the test. 
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The reasonable expectations approach clearly incorporates the practice of the 
employer in managing the operation. The standard is an objective one; what would a 
reasonable employee expect to constitute his or her privileges (or, benefits, to use a 
term often found in the jurisprudence) in the specific' circumstances of that employer. 
The reasonable expectation test, though, must not be unduly narrow or mechanical 
given that some types of management decision (e.g., contracting out, worliforce 
reorganization) would not be expected to occur everyday. Thus, where a pattern of 
contracting out is found, it is sensible to infer that an employee would reasonably 
expect such an occurrence during the freeze. The Board in Simpsons. supra. although 
the cleaning was contracted out before the company itself took over that operation, did 
not conclude there was such a pattern. 

The reasonable expectations approach also integrates those cases which affirm the 
right of the employer to implement programmes during the freeze where such 
programs have been adopted prior to the freeze and communicated (expressly or 
implicitly) to the employees prior to the onset of the freeze: Le Patro 'dOttawa. [J983} 
OLRB Rep. Feb 244. The Board considers that the upholding of the right to contract 
out during the freeze period in Corporation ofthe Town o{Petrolia. surra. does not 
establish an unrestricted right of the employer to contract out work during the freeze 
but, rather recognizes that the employer in that case had embarked on a programme 
leading to the contracting out well in advance of the freeze and that the employees 
would reasonably have been aware of his programme in the circumstances (see par. 
20, in particular). 

Finally, the lay-off cases are consonant with the reasonable expectations approach. 
Very few, if any, work forces are entirely static; fluctuations in the size of the staff 
complement and its composition are the norm. Employers are generally expected to 
respond to changing economic conditions through the hiring, termination and attrition 
of employees. It is in this sense that it is reasonable for employees to expect an 
employer to respond to a significant downturn in the business with layojJ.s (or 
termination) even where such layojJ.s are resorted to for the first time during the freeze. 
The magnitude of the layojJ.s, of course, must be proportional or relative to the severity 
of the economic circumstances. Economic justification must be proven where relied on 
and there must be an absence of anti-union animus. 

The wording of the Ontario legislation under consideration in that case differed 

somewhat from our own in that it expressly referred to a freeze of "the rates of wages or any other term 

or condition of employment or any right, privilege or duty, of the employer, the trade union or the 

employees." In Ontario the use of the "reasonable expectations" test has generally been directed to 

defining the "privileges" of employees that circumscribe the otherwise unrestricted rights of 

management. 
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[62] The "privileges" of employees are not necessarily congruent with the terms and 

conditions of employment. In Ontario Nurses' Association v. Oakville Lifecare Centre, [1993] OLRB 

Rep. October 980, the Ontario Board described the distinction as follows: 

[63] 

The statutory provisions and the Board's jurisprudence refer to tenns or conditions of 
employment and the rights and ''privileges'' of the employees. A privilege is essentially 
a benefit received by employees to which they have no legal claim. In St. Mary's 
Hospital. [l979) OLRB Rep. Aug. 795 the Board stated at paragraph 10: 

Section 70(2) [now section BO(2)} preserves not only the employees' 
terms and conditions of employment, but also privileges which, by 
reason of custom and practice, have become a part of the employment 
relationship. The term ''privilege'' is extremely broad and extends to 
all of those benefits which an employee is accustomed to receiving but 
to which he is not legally entitled, and which cannot, therefore, be 
considered a "right." In order to determine whether a particular 
benefit, or aspect of the employment relationship, has become a 
privilege, it is necessary to examine the circumstances of each 
particular case since privileges can arise from established custom, 
practice, or policy. The question is an evidentiary one for, by 
definition, the Board's consideration must be beyond the strictly legal 
incidents of the relationship ("rights") and include those aspects of the 
relationship which give rise to ''privileges.'' 

The Ontario Board has interpreted "privileges" of employees as encompassing a much 

broader range of items than is contained within the "terms or conditions of employment"; "privileges" 

include benefits and practices of the employment relationship that employees, or an individual 

employee, are accustomed to receiving and have come to reasonably expect, but to which they have no 

legal entitlement. 

(64] In Ontario Nurses' Association v. Queensway General Hospital, [1991] OLRB Rep. 

May 619, the Ontario Board explained that the "reasonable expectations" test was developed to clarifY 

the "business as before" approach and to accommodate first time events: 

As the Board's jurisprudence demonstrates, it is the pattern that existed prior to the 
onset of the freeze and the reasonable expectations of employees which are preserved, 
not merely the tenns and conditions of employment in effect at the point in time that the 
freeze provisions come into effect. 

The Board has interpreted the freeze provisions in a manner which recognizes an 
employer's right to continue to manage its operations in accordance with a pattern 
which has been established prior to the freeze being triggered. This "business as 
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before" approach was articulated and applied in Spar Aerospace Products Limited. 
[1978J OLRE Rep. Sept. 859. As subsequent cases demonstrate, it is not always easy 
to apply this test. Nor does applying it always lead to an obvious result. In that 
respect, for example, the Board has found that the ,freeze vrovisions do not prohibit 
first time events (see Grev Owen Sound Joint Homes for the Aged, [1983J OIRE Rep. 
Apr. 522 where lay-oift occurred for the first time during the freeze; Corvoration of 
the Town ofPetrolia, [1981J OLRE Rep. Mar. 261 where work was contracted out for 
the first time during the freeze). To clarify the business as before approach. and to 
accommodate first time events. the Board developed the "reasonable expectations" test. 

(Emphasis added) 

In Ontario Nurses' Association v. The Board of Governors of the Belleville General 

Hospital, [1994] O.L.R.D. No. 3147 (July 26, 1994), the Ontario Board described the method of 

application of the reasonable expectations test as follows: 

[66] 

The Hospital argued that the Board doctrine of "reasonable expectation of employees" 
applied in this case: 

That since the non-union employees got the extra week of vacation in return for 
receiving no increase in wages, so the reasonable expectation of the ONA bargaining 
unit members would be for the same package. 

Citing the Simpsons Limited [1985J OLRE Rep. April 594, decision and the cases 
cited therein, the responding party relied on the Board's formulation of the 
"reasonable expectations of employees" doctrine wherein, on an objective standard, 
the Board considers the question of what a reasonable employee would expect to 
constitute his or her privileges and benefits in the specific circumstances of that 
employer. The "reasonable expectation" approach incorporates a review of the 
practice of the employer in the management of the operation with a review of the 
employees' expectations. The freeze provisions are deSigned to address two categories 
of events: Those changes which can be measured against a pattern set in the history of 
the employer's operation, and first-time events. In assessing each case the Board seeks 
to balance the employer's rights and the employee's rights following certification, and 
before the employer and the bargaining agent have reached a collective agreement. 
Thus, while the legislation seeks to protect the rights and privileges the employees 
enjoy at the time of certification, and until another regime is instituted, the Board also 
recognizes that the employer's business is not frozen in time by the statute. 

The Oakville Lifecare case, supra, which dealt with the right of employees to insist on 

working only specific shifts, demonstrates how the Ontario Board has applied the "reasonable 

expectations" test. The Ontario Board stated: 
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This case involves a "privilege" of the employees. In the circumstances before us, the 
employees may not have had a legal right to insist on working only specific shifts (i.e. 
Ms. Coxs on Tuesday, Wednesday, Thursday nights shifts schedule). Their unique job 
sharing arrangements and schedules however were in our view a "privilege" or a 
benefit within the meaning of the HLDAA. A "privilege" may be personal to a 
particular employee. Thus, the Board has found that the discharge of an employee 
who refused to work on Saturdays violates the statutory freeze where the employee had 
enjoyed "a personal privilege absolving her from the normal requirement to work 
Saturday shifts." (See, Cloverlea(Hotel, [1981) OLRB Rep. June 630}. 

In the instant case we find that the employers past conduct with respect to the work 
schedules of the individual job sharing employees named in the complaint gave rise to 
a reasonable expectation on the part of those employees that their existing scheduling 
''privileges'' or "benefits" would continue during the freeze. Their job sharing 
arrangements had been continued for some time notwithstanding the employer's 
intended staff restructuring plans. There was no reduction in the amount of available 
work. In addition, the employees could reasonably expect that this privilege would not 
be unilaterally altered without notice to, or the consent of their newly certified 
bargaining agent while the employer and the trade union were negotiating a collective 
agreement. The reasonable expectation o( the emplQyees would be that as staffing. 
hours o(work. work schedules etc. are fundamental issues (or bargaining these matters 
would be discussed with their bargaining agent and would not be unilaterally altered. 

(Emphasis added) 

In The Ottawa-Carleton Public Employees Union, Local 503 v. The Ottawa Public 

Library Board, [1995] O.L.R.D. No. 681 (March 6, 1995), the Ontario Board reaffirmed this approach 

and stated that its obligation was to give effect to the freeze provision in a way that is faithful to both 

the statutory purpose and the collective bargaining context under review, at p. 20: 

That context includes: the existing pattern or the employment relationship; whether 
proposed changes are reasonably forseeable; whether such change if implemented 
would unduly disrupt, vitiate or distort the bargaining process; whether (having regard 
to the scheme of the A£;J) changes of this kind "ought" to be subject to collective 
detennination rather than unilateral action; and so on. Considerations such as these 
help the Board decide how "deep" the freeze actually is in a particular case, and 
whether the proposed change is consistent with the regime of reciprocal collective 
bargaining rights that the statute regulates and that the freeze is designed to facilitate. 
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3. The Present Case 

[68] In the Brekmar Industries decision, supra, while the Board appeared to approve of the 

"reasonable expectations" concept, the reasons for decision do not indicate expressly whether it was in 

fact applied. The Board stated, at 132-133: 

[69] 

The "business as usual" or "reasonable expectation" interpretation of Section J J (J )(m) 
leads to the factual sub-issue of whether the policy or practice regarding wage 
increases was sufficiently established to become part of the framework of terms and 
conditions of employment preserved by Section J J (J)(m). In this case, the evidence 
reveals that the employer had an articulated and thought-out formula, which it applied 
to determine all wage increases. This policy was long-standing, and followed 
consistently year after year. 

Subsequent decisions of the Board respecting s. 11(1)(m) of the Act have made no 

express reference to a "reasonable expectations of employees" test, but this is not to say that the test has 

been rejected by the Board. Apparently, no party has specifically requested the Board to apply the test. 

Clearly, in the Brekmar decision, supra, the Board determined that s. 11(l)(m) of the Act preserves not 

only terms and conditions of employment in a narrow sense, but also the practices, policies and 

processes by which the Employer operates. 

[70J The cases demonstrate that, in the past, this Board has given a broad, flexible and 

purposive interpretation to s. ll(l)(m) of the Act; what in Ontario might be considered to be 

"privileges" rather than "terms and conditions" of employment, in Saskatchewan appear to have been 

interpreted to be included within "other conditions of employment." Such items would be within what 

the Board in the Brekmar decision, supra, described as "a real, well-known and well-defined part of the 

labour relations fabric before certification." This "labour relations fabric" includes practices and 

policies that existed prior to certification as well as the terms, conditions and benefits of the relationship 

of the employees, and of each employee, with the employer. If the employees have come to expect 

these things it can only be because the employer has made them part of its "business as usual." It seems 

to us that the reasonable - and we emphasize the word "reasonable" - expectations of employees arise 

out of the employer's usual and customary way of conducting its operations and dealing with its 

employees. Strictly speaking, many of these items could not be legally enforced as being a term of an 

individual employment contract, (for example, the wage increases at issue in the Brekmar decision, 

supra), but there is no doubt that they are part of the "labour relations fabric" that existed prior to 
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certification such that the employees have a reasonable expectation that they would continue until a 

collective agreement is reached. 

[71] The "reasonable expectations" test does not expand the scope of the result of the 

application of the "business as before" test. However, it can be a useful tool to better clarify and more 

accurately identify what is encompassed within the pre-freeze pattern of business, and to assist in 

making a reasoned determination in instances of first time events. What is the reasonable expectation 

of employees, or an employee, is an objective standard, that can help to achieve the most accurate 

balancing of employers' and employees' rights prior to reaching a collective agreement; employees can 

place reliance in the fact that the pre-certification pattern of business is preserved, while an employer's 

ability to respond to changing conditions and new events is not abrogated. 

[72] In the present case, the Board is satisfied that the Employer demonstrated a prior 

pattern of transfers in certain circumstances including, inter alia, relocation of a home, the demotion 

and reassignment of supervisory personnel, temporary coverage of an employee shortage, attendance at 

special functions, at the request of the employee, while accompanying a client during a hospital stay, 

and the annual camping trip. But, it was not demonstrated that any of these occurrences resulted in any 

change to the hours of work or work schedules of the employees involved with the exception of the 

supervisory demotion situation. Had the Employer effected the transfers for any similar reasons in 

circumstances similar to the present situation, the Union might be hard pressed to make a case that s. 

1 1 (1)(m) of the Act had been violated. 

[73] The essence of the Employer's stated reason for the transfers was that it perceived that 

certain employees at Tucker had been generally unco-operative with the supervising co-ordinators 

resulting in a high turnover and instances of failure in that position. In particular, the Employer 

perceived that at Tucker Ms. Bishop and Ms. Haack each had an "attitude problem." The Employer 

says that it believed that this might help to solve its problem in retaining a successful supervisor at 

Tucker if they were moved out. In order to accommodate the moves, the Employer chose to move Ms. 

Murphy, who it also perceived as having an attitude problem, and Ms. Herman; while Ms. Herman was 

ostensibly moved, as stated in the memo advising her of it, because she had somewhat less seniority 

than others and her hours of work "fit nicely with the hours available at Tucker," in her evidence, Ms. 

Williams asserted that Ms. Herman also had had discipline problems in the past. 
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[74] However, the net result of the transfers at Tucker was that two employees with 

perceived attitude problems were moved out of Tucker (Ms. Murphy and Ms. Bishop), but one 

employee with an allegedly similar problem was moved in (Ms. Herman); and Ms. Haack was moved 

from Wilson to Kerr. The alleged justification for the moves - that they were directed to solving a 

supervisory problem at Tucker - is somewhat belied by the transfer of a person with an alleged attitude 

problem into Tucker (Ms. Herman), and the transfer of a person with an alleged discipline problem 

between two other homes (Ms. Haack). There was no attempt made by the Employer to explain how 

such moves were thought to be capable of solving the perceived problem at Tucker. 

[75J There was no evidence that the Employer had ever transferred employees for reasons 

of "attitude" or disciplinary history in the course of its business prior to the freeze. Indeed, the evidence 

was that job po stings specified a particular residence and employees were hired into a particular 

residence; seniority for the purposes of call-in and relief work is applied on a home-by-home basis 

rather than an organization-wide basis. The legislative intention of s. 11(1)(m) of the Act is to maintain 

the prior pattern of the employment in its entirety. We do not agree with counsel for the Employer that, 

to find a violation of the Act in this case, we must find that the employees have the right to work at a 

particular location "forever." The prior pattern was that they would work at a particular location except 

in certain relatively wen-defined circumstances. 

[76] In our opinion, the transfers were not within the pattern of business usually followed by 

the Employer prior to the statutory freeze. The effect of the transfers on some of the employees was to 

change their shift times or reduce their hours of work, which again, was not, on the evidence, within the 

Employer's usual method of carrying on its business prior to certification. Counsel for the Employer 

argued that its published policy prior to the freeze provided that each employee's hours of work will be 

designated by "the administrator in consultation with the residential program co-ordinator and the 

personnel committee" of the board of directors. However, the evidence was that the Employer did not 

follow that policy in effecting the transfers that resulted in changes to some employees' shifts and hours: 

the transfers in this case were apparently made by the administrator with the imprimatur of the board of 

directors. In any event, there was no evidence that that part of the policy had been part of the 

Employer's pattern of business prior to the freeze - simply putting it in writing does not make it so. 
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[77] Even if the Board were to accept that the motivation of the Employer in making the 

transfers was to attempt to rectify its difficulty in sustaining management in the Tucker home, the 

means was to select transferees based upon present perceptions of ",attitude" and disciplinary history - in 

essence, to discipline employees without even attempting to adhere to its published corrective discipline 

policy and procedure. In the cases of three of the affected employees, Ms. Bishop, Ms. Haack and Ms. 

Murphy, the notices advising of their transfer, dated March 19, 1998, clearly refer to past difficulties of 

a disciplinary or job performance nature and, in evidence, were offered as justification for their 

transfers. In the case of Ms. Herman, while her notice of transfer does not refer to such matters, Ms. 

Williams, in her evidence, offered Ms. Herman's past disciplinary problems (which were not described 

in any detail) as justification for her transfer as well. But no new, current or recent instances of 

questionable behaviour regarding any of the transferred employees were offered in evidence. No 

attempt was made to apply the published discipline policy; it is no answer for Employer's counsel to say 

that the Employer was trying "to avoid discipline" when there was not the least shred of evidence of 

activity on the part of any of the affected employees which could be described as potentially attractive 

of discipline. 

[78] There was no evidence that the Employer had a prior pattern of carrying on business 

that included the practice of transferring employees as a response to vague assertions of problems with 

their attitude or based upon an employee's disciplinary history. In all of the circumstances, on any 

objective standard, the reasonable expectation of the employees would be that they would not be 

transferred in such circumstances and with the resulting changes to hours of work and shifts. We find 

that the discipline policy and procedure was a condition of employment of all the affected employees 

and that, in transferring the employees for reasons at least partially related to discipline without 

conforming with the policy, the Employer changed the conditions of employment that existed prior to 

the commencement of the freeze. 

[79] Although it is not necessary to our decision, it may well be that inter-home transfer is 

an appropriate result of applying the disciplinary policy, but the point is moot because the Employer in 

this case did not apply the policy in effecting the transfers. 

[80] The Employer asserted that the transfers were contemplated some time before the date 

of certification but the evidence did not show that and, in any event, it would be immaterial because that 

fact had not been communicated to the employees either collectively or individually. 
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[81] And the fact that there was no indication that the transfers were motivated by anti-

union animus is likewise immaterial - s. 11 (1 )(m) of the Act is a strict liability provision in the sense 

that an employer's actions need not be necessarily improperly motivated for it to be in breach (see: 

Brekmar Industries, supra, at 129; United Steelworkers of America v. Brandt Industries Ltd., [1991] 

4th Quarter Sask. Labour Rep. 81, LRB File Nos. 193-91 & 194-91). 

[82] Having determined that the changes effected by the Employer were changes in 

conditions of work as referred to in s. 1 1 (1)(m) of the Act, it now falls to be determined whether the 

Employer collectively bargained with the Union respecting the changes. 

[83J The individual employees affected were advised of the transfers by memoranda dated 

March 19, 1998 or delivered to them via the communications books at or about that date. The Union 

learned of the transfers shortly thereafter. The decision to implement the transfers had already been 

made by the Employer and an effective date prescribed. There was no evidence that the Employer had 

bargained, or attempted to bargain, collectively with the Union regarding the issue prior to making and 

publishing its decision. Mr. Azmier questioned the transfers in a telephone conversation with Ms. 

Williarns on March 23, 1998. In a letter to her dated April 1, 1998, he requested a meeting to discuss 

the matter. The meeting did not take place until April 24, 1998, about a week before the transfers took 

effect. The Employer's representatives at the meeting by their own admission had no authority to 

bargain or to change the decision that had already been made. 

[84] In all of the circumstances we fmd that the Employer did not bargain collectively with 

the Union respecting the changes to working conditions. We fmd the Employer guilty of an unfair 

labour practice in violation of s. 11(1)(m) ofthe Act. 

[85] Pursuant to ss. 5(e), 5(g) and 42 of the Act the Board orders as follows: 

[86J The Employer shall immediately cease and desist from making transfers of employees 

between group homes in violation ofs. 1 1 (1)(m) of the Act; 
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[87] The affected employees, Corinne Haack, Arilee Hennan, Sandra Bishop and Gwen 

Murphy, shall be immediately returned to work at the group home at which each worked before the 

transfers of May 3, 1998 and to the shift and hours of work that each previously worked. The Employer 

shall make the affected employees whole in respect of any monetary loss suffered as a result of any 

reduction in hours of work caused by the transfers of May 3, 1998; 

[88] The Board retains jurisdiction with respect to determining the amount of any monetary 

loss and with respect to any matters of clarification or implementation of this Order. 



[19991 Sask. L.R.B.R. 165 C.U.P.E. v. ABC CHILD CARE CENTRE 165 

CANADIAN UNION OF PUBLIC EMPLOYEES, Applicant and ABC CHILD CARE 
CENTRE, Respondent 

LRB File No. 248-98; May 6, 1999 
Chairperson: Gwen Gray; Members: Carolyn Jones and Leo Lancaster 

For the Applicant: Harold Johnson 
For the Respondent: Angela Montgrand 

Duty to bargain in good faith - Unilateral change - Board finds that change was 
implemented before employer had knowledge of application for certification -
Board concludes no violation of s. l1(1)(m) of Tlte Trade Union Act. 

Unfair labour practice - Interference - Communication - Threat of closure -
Comments by one member of employer's bargaining committee did not reflect 
employer's intention - Employer's chief representative made this known to 
union - Board concludes no violation of s. l1(l)(i) of Tlte Trade Union Act. 

Practice and procedure - Application - Amendment at hearing - Union argued 
at hearing that s. l1(l)(c) of Tlte Trade Union Act violated - Allegation not 
included in application filed with Board - Union did not seek to amend 
application - Board declines to consider this aspect of union's claim. 

Tlte Trade Union Act, ss. l1(l)(c), l1(l)(i), l1(l)(m) and 11(3). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The Canadian Union of Public Employees (the "Union") 

filed an unfair labour practice alleging that ABC Child Care Centre (the "Employer") made changes 

to wages and benefits of employees while an application for certification was pending before the 

Board. The Union also claimed that the Employer threatened to close the business. The application 

alleged violations of ss. 11(1)(c), (i) and (m) of The Trade Union Act, R.S.S. 1978, c. T-17. In its 

reply, the Employer claimed that it was unaware of the Union's application for certification when it 

decided to roll back the wages of the employees. The Employer denied that it had bargained in bad 

faith. 
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Facts 

[2] The Employer is a non-profit society established to provide child care services to its 

members and it operated in Moose Jaw for many years. The daycare is managed by an elected board 

of directors. As a result of severe financial problems, the Employer closed its doors on December 

24, 1998 and the society disbanded shortly thereafter. 

[3] Employees were aware that the Employer was experiencing financial difficulties. 

Several board meetings were held in the period prior to December, 1998 to discuss the financial 

situation of the daycare. In November, 1997, minutes of a board of directors' meeting record that 

employees voluntarily gave up the "earned days off' policy to enable the Employer to reduce labour 

costs by $850 per month. The minutes also indicated that the board of directors was considering a 

variety of options to reduce expenditures and increase revenues in order to reduce the Employer's 

deficit of some $8,000. One option under consideration was a reduction of monthly paid sick days. 

A cutback in salaries was rejected at that time. 

[4] At its meeting on December 15, 1997, the board of directors was informed that not 

all employees were in agreement with the decision to eliminate the earned days off policy. 

[5] On March 9, 1998, the board of directors held a strategic planning session at which 

time a number of options were considered, including: (1) closure of the infant care centre, (2) 

relocation, and (3) cut-backs in salaries. On March 16, 1998, the board of directors approved the 

rollback of wages by five percent effective July 1, 1998. At the annual meeting of the Employer on 

March 23, 1998, the members discussed the proposed wage rollback and noted the savings that 

would be achieved. The members were informed at the meeting that even with the rollback, the top 

hourly salary at the daycare would remain higher than other daycares in Moose Jaw. 

[6] A meeting was held between the employees and the board of directors on April 2, 

1998. At that time, the board of directors informed employees that a wage rollback was being 

considered. The board of directors hoped to receive input from the employees in regard to the 

Employer's financial difficulties. Employees expressed concern with the wage rollbacks and some 

consideration was given again to the idea of eliminating the earned days off policy. A further 

meeting was scheduled to discuss the financial implications of both options. 
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[7] In the meantime, employees approached the Union to organize and an application for 

certification was filed with the Board on April 17, 1998. According to Judy Smillie, President of the 

local, the Employer's director was aware of the Union's application on April 17, 1998. Ms. Smillie 

testified that the director received a call from the Union and then told employees "you have a union." 

[8] Don Moran, staff representative for the Union, testified at the hearing but he was not 

involved III the organizing drive. This task had been carried out by another Union staff 

representative who did not testifY before the Board. Mr. Moran confirmed Ms. Smillie's evidence 

that the organizing representative had called the director to inform her that the Union had applied for 

certification on or about April 17. 

[9J However, Angela Montgrand, the board of director's President, testified that the 

board of directors was not aware of the Union's application for certification until April 23, 1998 

when the director received a copy of the Union's application from the Board. 

[10] On April 19, 1998, the board of directors implemented a new wage scale and 

eliminated the earned days off policy. On April 22, 1998 the board of directors met with employees 

to provide them with letters implementing the wage rollbacks. Employees were provided notice of 

the change in their wage scale in accordance with the notice of layoff provisions contained in The 

Labour Standards Act, R.S.S. 1978, c. L-1. 

[11] Ms. Smillie testified that the wage rollback had not been negotiated with the Union. 

During collective bargaining, the Union proposed a wage scale that took into account the financial 

difficulties of the daycare. It proposed to accept the Employer's April 22, 1998 wage schedule so 

long as wages constituted more than 85 percent of revenues. The Union proposed a higher schedule 

of wages to come into effect once and if wages totalled less than 85 percent of revenues. At some 

later point, the Union proposed to change salary scales when wages became less than 70 percent of 

revenues. 

[12] The parties met to negotiate on approximately seven occasions between the summer 

of 1998 and November, 1998 without success. By October, 1998, the financial circumstances of the 

Employer became more severe and the board of directors concluded that the Employer was no longer 
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viable. On November 2, 1998, employees were provided with notice of layoff effective December 

24, 1998. The letters read as follows: 

[13] 

On October 29, 1998 the Board of Director's passed a motion that "Due to financial 
reasons ABC Child Care Centre will be closing effective December 24, 1998." 

This letter is to serve as a Notice of Layoff effective December 14, 1998. 

This was a very difficult decision that we were forced to make. It was made with a 
great deal of reservations. On behalf of the Board I would like to wish you all the 
best in yourfilture endeavours. 

This action sparked concern among parents and, as a result, a special meeting was 

held on November 23, 1998. The decision to close the daycare was rescinded at the meeting and 

other options for continuing were proposed. The efforts to continue were short lived as the landlord 

refused to renegotiate their lease. As a result, the Employer was forced to close on December 24, 

1998, as indicated in the earlier notices to employees. 

[14] Shortly after November 2, 1998, the director informed the Union that the Employer 

held insurance to pay for any monies owed on dissolution. The Union then proposed the following 

Letter of Understanding: 

The parties to this agreement recognize that a situation has developed in which they 
shall assist in alleviating financial concerns of the members of Local 4190. They 
also agree they shall not pursue other avenues of litigation or recognized labour 
procedures in relation to the following mentioned wage recessions and earned days 
off concessions. 

It is hereby agreed that the employer shall ensure that the employees have a first 
charge against any residual monies held by the employer upon the anticipated shut 
down of December 24, 1998. 

This debt which arose as a result of wage recessions and earned days off 
concessions, shall be paid in priority to any severance payments. 

The payment to the employees shall be in the form of payment of wages with all 
concomitant legal deductions and not as severance. 
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[15] The Union was under the impression that it could be reimbursed for wage rollbacks 

and the loss of pay for the relinquished earned days off from the insurance policy held by the 

Employer. 

[16] After the motion to close was rescinded at the Employer's meeting on November 23, 

1998, the Union held a further negotiating meeting with the Employer. At this meeting, one member 

of the Employer's bargaining committee told the Union's negotiating committee that if they did not 

accept the Employer's wage proposal the Employer would close and open up under a different name. 

Ms. Montgrand testified that she knew that the board member's comments were inappropriate and 

she told Mr. Moran at the time that the comments should not have been made. 

Relevant Statutory Provisions 

[17] The Board must consider ss. 11(l)(c), (i) and (m) and 11(3)(a) of the Act which read 

as follows: 

11 (1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(c) to fail or refuse to bargain collectively with representatives 
elected or appointed, not necessarily being the employees of the 
employer, by a trade union representing the majority of the 
employees in an appropriate unit; 

(i) to threaten to shut down or to threaten to move a plant, business 
or enterprise or any part of a plant, business or enterprise in the 
course of a labour-management dispute; 

(m) where no collective bargaining agreement is in force, to 
unilaterally change rates of pay, hours of work or other conditions 
of employment of employees in an appropriate unit without 
bargaining collectively respecting the change with the trade union 
representing the majority of employees in the appropriate unit; 
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11 (3) For the pUlposes of this Act: 

Arguments 

[18] 

(a) an application shall be deemed to be pending before the board 
on and after the day on which it is first considered by the board at a 
formally constituted meeting until the day on which the decision of 
the board is made; 

Mr. J ohnson, counsel for the Union, argued that the Employer violated s. 11 (1)( c) of 

the Act by announcing the closure and laying off employees without negotiating the matter with the 

Union. Counsel relied on the remarks made by the board member during the November 23, 1998 

negotiating meeting as evidence of a violation of s. 11(1)(i) of the Act. With respect to s. 11(1)(m) 

of the Act, the Union argued that the Employer violated the provision by implementing wage 

rollbacks after the Union filed its application for certification. As a remedy, the Union asks the 

Board to order payment of the pre-rollback wages to all employees for the period from June, 1998 to 

the closure in December, 1998. 

[19] Ms. Montgrand argued that the situation presented very difficult circumstances for 

both the employees and the board of directors. The Employer followed the procedures set down in 

The Labour Standards Act with respect to the implementation of the wage rollback. Ms. Montgrand 

acknowledged that the remarks made by the board member were made in bad taste. She indicated 

that otherwise, the Employer met with and attempted to negotiate with the Union. Progress was 

made with respect to non-monetary items. At the end of the process, however, the Employer had no 

options left - it lost its lease and was unable to continue to operate. 

Analysis 

[20] The Board notes the very difficult and trying times experienced by both the 

employees and the Employer. It is unfortunate that financial difficulties resulted in the closure of the 

daycare and the resulting loss of jobs. In assessing the evidence, we are impressed by the efforts of 

both the Employer and the Union to address the daycare's financial crisis. It was clear that the 

Employer was in financial difficulty and that alternate measures had to be considered if the 

Employer was to remain open. The Union, in particular, was realistic in its wage proposals, noting 

that cutbacks may be necessary until the revenues of the Employer increased. 
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[21] However, we do not conclude from the evidence that the Employer acted in violation 

of the provisions of the Act. With respect to the allegation that the Employer violated s. 11(1)(m) of 

the Act by unilaterally changing rates of payor other terms and conditions of work where no 

collective agreement is in existence, the Board finds that this change was implemented by letters to 

employees on April 22, 1998 before the Employer had any knowledge of the Union's application for 

certification. 

[22J The Union offered hearsay evidence that the director was informed of the Union's 

application prior to April 22, 1998. However, the staff representative, who is alleged to have 

informed the director, was not called as a witness at the hearing. In these circumstances, we prefer 

the evidence of Ms. Montgrand who testified that the board of directors was not aware of the 

application on the date the decision to roll back the wages was communicated to the employees. 

[23] Section 11 (1 )(m) of the Act requires an employer to bargain changes with the "trade 

union representing the majority of employees in the appropriate unit." Before this section can apply, 

the employer must have knowledge of the union's claim to represent a majority of employees in the 

bargaining unit. This knowledge generally comes through the granting of a certification Order, 

although it is conceivable that an employer could possess such knowledge prior to the issuing of a 

certification Order. In the present case, the Board accepts the Employer's evidence that it had no 

knowledge of the Union's application for certification prior to April 22, 1998. 

[24] Although s. 11(1)0) of the Act was not argued before the Board, it also would not 

have applied to the present case as the application was not "pending" before the Board at the time the 

Employer implemented the change in the rates of pay. "Pending" is defined in s. 1 1 (3)(i) of the Act 

as the day on which the application is first considered by the Board at a formally constituted 

meeting. This occurred sometime after April 22, 1998. 

[25J With respect to s. ll(l)(i) of the Act, the Board is concerned that a member of the 

Employer's negotiating committee would threaten closure during a bargaining meeting as a method 

of coercing the Union to accept the Employer's proposals. Ms. Montgrand testified that she was also 

concerned with the comments. She took steps to clarifY the Employer's position in a subsequent 

conversation with the Union representative. The comments did not reflect the intentions of the 
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Employer and the Employer's chief representative quickly made this fact known to the Union. In 

these circumstances, we do not find that s. 11(1)(i) of the Act was violated. 

[26] In arguments made before the Board, counsel for the Union argued that the 

Employerviolated s. ll(1)(c) of the Act by failing to negotiate with the Union with respect to the 

decision to close. This ground, however, was not raised in its application to the Board. No request 

for an amendment to the application was made at the time of the hearing. In these circumstances, the 

Board declines to consider the Union's claim with respect to s. 11(1)(c) of the Act. 

[27] The Board therefore dismisses the Union's application. 
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SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT 
STORE UNION, Applicant and CANADIAN LINEN AND UNIFORM SERVICE CO., 
Respondent 

LRB File No. 048-99; May 7, 1999 
Chairperson: Gwen Gray; Members: Gerry Caudle and Brenda Cuthbert 

For the Applicant: Mary Hollyoak and Kelly Miner 
For the Respondent: Larry LeBlanc, Q.C. 

Bargaining unit - Appropriate bargaining unit - Community of interest - Board 
finds work performed by office and production staff to be highly integrated in 
the same location with similar working conditions and benefits - Board declines 
to exclude office employees from unit. 

Bargaining unit - Appropriate bargaining unit - Community of interest - Board 
finds that commission salespersons do not share sufficient community of 
interest with industrial unit - Board excludes commission salespersons from 
unit. 

Employee - Managerial exclusion - Board excludes customer service positious 
from production unit because they were previously determined to be 
mauagerial exclusions in relation to customer service unit - In multi-unit 
setting, Board looks at whether position is in possible labour relations conflict of 
interest with any potential bargaining unit. 

Employee - Managerial exclusion - Board excludes assistant office manager and 
assistant production manager who perform hiring, discipline and firing 
functions from bargaining unit. 

The Trade Union Act, ss. 2(a), 2(f), 5(a), 5(b) and 5(c). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union (the "Union") applied to represent a bargaining unit composed of all 

employees of Canadian Linen and Uniform Service Co. (the "Employer") except the general manager, 

office manager, production manager, sales manager, chief engineer and drivers. 
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[2] The Employer sought the exclusion of the service manager, unit manager, and two 

customer service supervisors in the customer service department. It also sought the exclusion of the 

assistant office manager, assistant chief engineer and production supervisor. In addition, the Employer 

requested that commissioned salespersons and office staffbe excluded from the bargaining unit. 

Facts 

[3] The Employer operates a uniform and linen rental service in Regina and employs 

approximately 62 employees. The workplace is divided into five departments: sales, customer service, 

office, production and engineering. 

[4] The sales department employs a sales manager and two commission salespersons. 

Salespersons are paid a minimum salary along with a commission that is calculated according to a 

formula set by the Employer. They enjoy a fair degree of independence in setting their hours of work 

and their daily work routines. However, they are also expected to achieve certain sales goals and their 

performance is central to the overall success of the Employer. A majority of time of salespersons is 

spent away from the plant meeting customers at the customers' places of business. Salespersons do not 

receive pay for overtime although they do receive benefits that are similar to the benefits paid to 

production and other workers. 

[5] The customer service department employs a service manager, a unit manager, two 

customer service supervisors and 13 customer service representatives/drivers. The customer service 

representatives/drivers are members of Service Employees' International Union ("SEIU") and are 

covered by a collective agreement. The service manager has overall responsibility for the department, 

including the hiring, discipline and firing of employees. The unit manager deals with staffing and 

training issues relating to the customer service representatives and is involved in the evaluation and 

hiring of new customer service representatives. He is also empowered to discipline and fire employees. 

The customer service supervisors look after specific routes on a daily basis. They ensure that deliveries 

are made in a timely manner and they are responsible for training new employees on the routes. They 

also act as relief drivers. The positions of service manager, unit manager and customer service 

supervisors are excluded from the bargaining unit represented by SEIU. 
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[6] The office employs an office manager, assistant office manager, and five other clerical 

employees. The office staff input data related to linen and uniform contracts, issue invoices and 

business reports, perform payroll, accounting and human resource functions. They also deal with 

customers both on the telephone and in person. They have limited contact with the production side of 

the plant. The hours of work for office employees are from 7:30 am to 4:00 pm while production 

employees work from 7:00 am to 3:30 pm. 

[7J The assistant office manager is primarily responsible for the accounting and filing 

functions associated with payroll. She has access to confidential employment files. In addition, she 

performs general accounting functions and prepares all financial reports for the general manager. She is 

involved in hiring, evaluation and discipline of office staff. She is also responsible for training new 

office employees and directs the day to day work of the office employees. 

[8J The assistant production supervIsor is responsible for hiring, training, coaching, 

disciplining and terminating production employees in conjunction with the production supervisor. The 

production supervisor and the assistant production supervisor act as a management team in the 

production area, carrying out disciplinary interviews and arriving at disciplinary decisions jointly. The 

assistant production supervisor also tracks employees' hours of work, sick leave usage, productivity, 

and production costs. 

[9] The engineering department consists of a chief engineer, an assistant chief engineer, a 

fleet mechanic and a part-time janitor. The assistant chief engineer holds a 3rd class power engineering 

certificate and is responsible for heat, light, power and mechanical systems in the building. The chief 

engineer and the assistant chief engineer work on separate shifts that overlap slightly. They replace 

each other for holidays, sick days and other absences. The assistant chief engineer does not perform a 

supervisory role over other employees. 

Relevant statutory provisions 

[10] "Appropriate unit" is defined in The Trade Union Act, R.S.S. 1978, c. T-17, as follows: 

2. In this Act: 
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(a) "appropriate unit" means a unit of employees appropriate for the 
purposes of bargaining collectively; 

An "employee" is defined in the Act as follows: 

2. In this Act: 

Arguments 

[12] 

(f) "employee" means: 

(i) a person in the employ of an employer except: 

(A) a person whose primwy 
responsibility is to actually exercise 
authority and actually peiform 
fimctions that are of a managerial 
character, or 

(B) a person who is regularly acting 
in a confidential capacity with 
respect to the industrial relations of 
his or her employer. 

(i.l) a person engaged by another person to peiform 
services if, in the opinion of the board, the 
relationship between those persons is such that the 
terms of the contract between them can be the subject 
of collective bargaining. 

Mr. LeBlanc, Q.C., counsel for the Employer, argued that the service manager, unit 

manager and two customer service supervisors should be excluded from the bargaining unit applied for 

by the Union on the grounds that they are excluded positions from the bargaining unit assigned to 

SEIU. Counsel argued that if the positions are not managerial in nature, then they should properly be 

included in the SEIU bargaining unit that relates to customer service representatives/drivers. 

[13] Mr. Hollyoak, for the Union, argued that the customer service positions do not perform 

management functions in the bargaining unit applied for by the Union. He also argued that they do not 

perform functions of a managerial nature, particularly the customer service supervisors. 
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[14] The Employer sought the exclusion of the assistant office manager, assistant 

production supervisor and assistant chief engineer on the grounds that they perform functions of a 

managerial nature. 

[15J The Union opposed the exclusions arguing that the assistant managers did not act 

independently in carrying out managerial functions, but rather worked always in conjunction with the 

department manager or supervisor. 

[16J With respect to the assistant chief engineer, the Union argued that there was no 

evidence to support the managerial claim. 

[17] The Employer also sought the exclusion of all office staff, including the management 

positions, based on a community of interest argument. Counsel noted that office staff interacted 

predominantly with the sales and customer service departments. According to the Employer's analysis, 

the office staff had a greater community of interest with the SEIU bargaining unit. 

[18] The Union opposed the exclusion of office staff, noting that office staff share similar 

hours of work, pay and benefits with production employees. 

[19] The Employer also sought to exclude the commissioned sales staff on the grounds that 

they do not share a community of interest with employees in the proposed bargaining unit because of 

the nature of their work and their pay arrangements. The Employer noted that commissioned sales 

persons are universally excluded from bargaining units in this industry. 

[20] The Union argued that it is possible to bargain the terms of the employment for 

commissioned sales persons. It was noted that commissioned sales persons enjoyed similar benefits as 

production employees and that they share a community of interest with the larger unit. 
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Analysis 

[21] The Board must decide four questions: 

1. Should the customer service manager, unit manager and two customer service supervisors be 

excluded from the bargaining unit applied for on the basis that they perform managerial 

functions or otherwise are more appropriately included in the SEm bargaining unit? 

2. Should the assistant office manager, assistant production supervisor, and assistant chief 

engineer be excluded under s. 2(f)(i) ofthe Act because they perform managerial functions? 

3. Should office staff be excluded from the bargaining unit based on their community of interest 

with the SEm bargaining unit? 

4. Should commissioned sales persons be excluded from the proposed bargaining unit based on 

their community of interest? 

[22] With respect to the customer service department positions, the Board notes that the 

positions in question are not included in the collective agreement between SEm and the Employer. 

The general manager of the Employer indicated in his testimony that there had been some discussion 

with SEm over the years regarding the exclusion of the customer service supervisors. 

[23] In our VIew, the customer service positions should be excluded from the Union's 

bargaining unit because they have been determined to be managerial exclusions in relation to the SEm 

bargaining unit. It may be that there is room for debate as to the extent of the managerial functions 

performed by customer service supervisors. However, if it was determined that customer service 

supervisors do not perform managerial functions, they would be assigned to the SEm bargaining unit. 

[24] Mr. Hollyoak argued that the customer service department positions do not perform 

managerial functions in relation to the Union's proposed bargaining unit and therefore are not excluded 

from that unit. 
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[25] The Board has addressed this issue in the context of a multi-bargaining unit setting in 

Saskatchewan Government Employees' Union v. Saskatchewan Liquor and Gaming Authority et aI., 

[1997] Sask. L.R.B.R. 836, LRB File Nos. 037-95 & 349-96, at 853, as follows: 

To avoid this sliding scale, the Board approaches the question of whether a person is 
"managerial" from the perspective of whether the person s job responsibilities place 
her in a possible conflict of interest with any potential bargaining unit. In order to 
make this determination, the Board focuses on job junctions that require undivided 
loyalty and confidence in management, particularly in matters related to labour 
relations. Underlying the Board's assessment is the desire to maintain an arm s length 
relationship between management and union in order that both may junction 
effectively in a collective bargaining setting. 

(emphasis added) 

As a result, the customer service positions will be excluded from the proposed bargaining unit. 

[26} With respect to the exclusion of the assistant office manager, assistant production 

supervisor and the assistant chief engineer, the Board set out the test for determining if an employee 

performs managerial functions in the Saskatchewan Liquor and Gaming Authority decision, supra, as 

follows, at 854: 

[271 

The job functions which the Board considers central to the finding of managerial status 
includes the power to discipline and discharge, the ability to influence labour 
relations, and to a lesser extent, the power to hire, promote and demote. Other job 
junctions, such as directing the workforce, training staff, assigning work, approving 
leaves, scheduling of work and the like, are more indicative of supervisory junctions 
which do not, in themselves, give rise to conflicts that would undermine the 
relationship between management and union by placing a person too closely identified 
with management in a bargaining unit. 

In the present case, the assistant office manager and the assistant production manager 

do perform hiring, discipline and firing functions, along with other supervisory functions. Applying the 

test set out above, the Board finds that these positions are managerial in nature and should be excluded 

from the bargaining unit. 

[281 The assistant chief engineer, while his work is important to the overall smooth running 

of the operation, does not perform functions that are of a managerial or even supervisory nature. This 

position should be included in the bargaining unit. 
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[29] The remaining two issues, that is, the exclusion of office employees and commission 

salespersons, requires an examination of the concept of community of interest. The Employer does not 

suggest that either group is not entitled to the benefits of collective bargaining; instead, it suggests that 

these employees do not share a community of interest with production employees and should, therefore, 

be excluded from the production bargaining unit. 

[30] The Board addressed the issue of the inclusion of office workers in an industrial 

bargaining unit in Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Moose 

Jaw Packers (1974) Inc., [1996J Sask. L.R.B.R. 652, LRB File No. 067-96, as follows, at 654 to 655: 

The Board discussed the criteria used to determine the appropriateness of a 
bargaining unit in Health Sciences Association of Saskatchewan and Board of 
Governors of South Saskatchewan Hosvital Centre (plains Hospital), [1987] April 
Sask. Labour Rep. 48, LRB Files No. 421-85 and 422-85, at 50: 

Whenever the Board is faced with a choice of two or more bargaining 
structures, both of which are appropriate for the purpose of 
bargaining collectively, it will choose the one most appropriate for the 
promotion of long-term industrial stability. Beyond that it has not 
established an exhaustive set of rules for determining an appropriate 
bargaining unit. Depending on the nature of the case, it may look at 
any number of factors, including the history of collective bargaining, 
the nature of the employer's operations, the size and viability of the 
proposed unit, the nature of the work performed by the employees and 
any particular community of interest they might have, the 
interchangeability of personnel, the expressed views of the employees, 
the union and the employer, any agreements between the parties, and 
soforth. 

In Saskatchewan Joint Board. Retail, Wholesale and Department Store Union and 
Prairie Micro-Tech Inc .. [1994] 3rd Quarter Sask. Labour Rep. 87, LRB File No. 088-
94, the Board described its general approach to determining the appropriateness of 
bargaining units as follows, at 89: 

Though, as these extracts make clear, the Board has been guided by a 
wide range of factors in assessing the appropriateness of proposed 
bargaining units, our general approach has been to attempt to 
balance a policy interest in stable and coherent bargaining units as a 
basis for healthy collective bargaining, with the rights of employees 
stated in Section 3 of The Trade Union Act to have access to collective 
bargaining as a means of dealing with their employers. Not every 
configuration of employees suggested can provide a foundation for 
strong collective bargaining. On the other hand, the Board has 
pointed out on numerous occasions that a proposed unit need not be 
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the most appropriate bargaining unit which can be imagined; it is 
sufficient for it to be an appropriate unit. 

This Board has issued certification Orders which have segregated production 
employees from office and other workers: see Prairie Micro-Tech Inc .. supra. and 
Saskatchewan Joint Board. Retail. Wholesale and Department Store Union v. Brown 
Industries (1976) Ltd.. et al., [1995] 2nd Quarter Sask. Labour Rep. 71, LRE File Nos. 
010-95 and 012-95 where, in both cases, the Union applied to be certified to represent 
production workers only. Although, as the Board noted in these cases, units of 
production employees may not be the most appropriate bargaining units, they are 
nevertheless viable collective bargaining structures. 

In the present case, the unit applied for by the Union has both the advantage of 
providing a sound basis for collective bargaining and the advantage of fulfilling the 
wishes of a majority of the office employees to join the production bargaining unit. In 
the Board's view, long term industrial stability in this work place is better served by 
including office workers in the unit already certified by the Union. The Board comes 
to this conclusion after considering the collective bargaining difficulties that could 
arise for the office workers if they segregated into a small office bargaining unit. 
Another factor that makes two bargaining units unattractive to the Board is the 
potential disruption that collective bargaining in one unit could have on its sister unit. 
The work of office and production workers is interconnected to such an extent that it 
would be almost impossible to engage in industrial action in one unit without stopping 
production in the other. The risk of production shutdowns and the resulting lay-off of 
staff, who are not directly involved in an industrial dispute, places heavy 
responsibilities on the members of the unit considering such action. In our view, it is 
better for all employees if they are members of one bargaining unit and are allowed to 
decide on collective bargaining strategies as one group. 

The impact of such fragmentation on the Employer is also a significant factor in our 
decision. If the Board segregated office workers into a separate bargaining unit, the 
Employer would be required to engage in two rounds of collective bargaining. Such 
collective bargaining would result in two sets of open periods and two collective 
agreements. The Employer would risk the potential of industrial action in two units, 
either of which could result in the cessation of production. Aside from its concern with 
the effect of the Kinderslgy Co-operative Association Limited decision, supra. the 
Employer is hard pressed to articulate why such fragmentation is desirable from a 
collective bargaining point of view. 

In addition, the Board is concerned overall with the exclusion of office workers from 
bargaining units comprised of production workers. Typically, where fragmentation is 
permitted, it reinforces a gendered division of work with women confined to the lower 
paid office work and men in the higher paid production work. Movement between the 
two units is stymied by the separate seniority and job security provisions. While such a 
fragmentation of bargaining units may be consistent with the wishes of employees as 
determined during an organizing campaign (which, we suspect, is often the case when 
a Union applies to be certified for a production unit only), as a matter of Board policy, 
such fragmentation should be avoided, if possible. 

181 
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[31] In the present case, the Union applied to represent both production and office staff. In 

our view, for the reasons set out in the Moose Jaw Packers case, supra, the proposed bargaining unit is 

more appropriate than a production bargaining unit. The work performed by office and production staff 

are highly integrated; their working conditions are similar; they are located in the same physical plant; 

and they are all hourly paid employees enjoying similar benefits. Although it may be as appropriate to 

include the office workers in the SEIU bargaining unit, there is presently no application before the 

Board requesting such an amendment to the SEIU bargaining unit. 

132] With respect to commission salespersons, it is unusual for a union to request the 

inclusion of commission salespersons in an industrial bargaining unit and such employees are routinely 

excluded from industrial units. In United Steelworkers of America v. Wheat City Steel, A Division of 

Sametco Auto Inc., [1996J Sask. L.R.B.R. 532, LRB File No. 102-96, the Board found that the 

exclusion of sales staff from an industrial unit did not render the proposed unit inappropriate for the 

purpose of collective bargaining. The Board stated as follows, at 535-536: 

[33] 

The exception of the sales staff from the bargaining unit does not seem to us to render 
it an inappropriate one. It is true that they have a significant amount of interaction 
with other employees in the course of their duties. On the other hand, they are 
remunerated in part through a bonus or incentive system, and this makes it possible for 
the Employer to treat their terms and conditions of employment in a different way than 
other employees. We are not suggesting that sales personnel should routinely be 
excluded from bargaining units composed of other kinds of employees. There is little 
doubt that, in most cases, these persons are "employees" within the meaning of The 
Trade Union Act. and there is no reason to exclude them categorically from access to 
collective bargaining as a means of determining their terms and conditions of 
employment. 

In the present case, the commission salespersons are paid wages that are far in excess 

of the general industrial wage. They spend the majority of their time away from the plant and have 

little interaction with the majority of employees in the proposed bargaining unit. They exercise a fair 

degree of control over their hours of work and work processes. Although they are "employees" within 

the meaning of s. 2(£)(i) of the Act, in our view, they do not share a sufficient community of interest 

with the industrial unit to be included in this unit. 
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[34] For the above reasons, the Board finds that the appropriate unit of employees includes 

the following: 

All employees of Canadian Linen and Uniform Service Co. in Regina, Saskatchewan 

except the general manager, office manager, assistant office manager, production 

manager, assistant production manager, chief engineer, sales manager, commission 

salespersons, customer service manager, customer service unit manager, customer 

service supervisors, and customer service representatives/drivers 

As the Union filed support from a majority of the employees in the bargaining unit described above, a 

certification Order will issue. 
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HOTEL EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 206, 
Applicant and 621692 SASKATCHEWAcl\l" LTD. OPERATING AS COUNTRY INN 
AND SUITES, Respondent 

LRB File No. 056-99; June 9, 1999 
Vice-Chairperson, James Seibel; Members: Gerry Caudle and Tom Davies 

For the Applicant: Garry Whalen 
For the Respondent: Brian Barrington-Foote, Q.c. 

Certification - Statement of employment - Employee on leave for medical reasons 
intended to retnrn to work and employer intended to have her back at work -
Employee maintained significant interest in issne of representation - Employee 
properly listed on statement of employment. 

The Trade Union Act, ss. Sea), 5(b) and S(c). 

REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: The Hotel Employees and Restaurant Employees 

Union, Local 206 (the "Union") applied pursuant to ss. 5(a), (b) and (c) of The Trade Union Act, R.S.S. 

1978, c. T-17 (the Act) to be designated as the certified bargaining agent for a unit of employees 

employed by 621692 Saskatchewan Ltd. operating as Country Inn and Suites in Regina (the 

"Employer"). The application was filed with the Board on March 1, 1999. 

[2] At the start of the hearing the parties agreed to the designation of the Employer. The 

parties also agreed to the deletion of Ni co le Demery from the statement of employment. The Employer 

did not object to the description of the proposed bargaining unit in the Union's application. 

[3] The only issued joined before the Board was whether Lucy Audette was an employee 

who should properly be included on the statement of employment for the purposes of determining the 

level of support for the Union's application. 
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Facts 

[4] Ms. Audette was called to testify on behalf of the Union. Linda Mack, Housekeeping 

Manager, testified on behalf of the Employer. There were no significant discrepancies in their evidence 

and the facts were largely not in dispute. 

[5] Ms. Audette commenced employment as a housekeeper with the Employer in April, 

1996, working an average of30 hours per week. By mid-1998, she had developed significant problems 

with one of her knees. It would require surgery. Her orthopaedic surgeon advised her to remain off 

work until the surgery could be arranged. Ms. Audette last worked on August 26, 1998. Her surgery 

was on November 16, 1998. Since the surgery Ms. Audette has followed up with her orthopaedic 

surgeon every two weeks. She has also attended rehabilitation therapy once a week. Her recovery has 

been lengthy and Ms. Audette was unable to return to work by the date of this application. 

[6J Following the surgery, Ms. Mack contacted Ms. Audette approximately once a month 

to see how she was progressing and to find out when she might be able to return to work. When Ms. 

Mack spoke to Ms. Audette in December, 1998, Ms. Audette thought it might be six to eight weeks 

before she would be able to return to work. In early January, Ms. Audette advised Ms. Mack that it 

would be "a while." In early February, Ms. Audette told Ms. Mack that she would advise her as soon as 

her physician cleared her to return to work. 

[7] According to Ms. Mack the housekeeping position requires squatting and kneeling to 

clean the bathrooms. She said that a housekeeper cleans an average of 12 to 13 rooms per day, of 

which the bathroom cleaning is 10 to 15 minutes apiece. Ms. Audette admitted that as of March 1, 

1999, she was incapable of performing the squatting and kneeling required. 

[8] At no time did Ms. Mack advise or intimate to Ms. Audette that her continued 

employment with the Employer was or would be in jeopardy unless she returned to work. The 

Employer has not provided Ms. Audette with a "separation slip" for employment insurance purposes. 

At least until March 1, 1999, Ms. Audette's name remained on the Employer's employee merit points 

program list. 
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[9] Ms. Audette is not in receipt of any insurance or long-term disability benefits from any 

plan held by the Employer. She has been denied workers' compensation benefits. She has been denied 

Canada Pension Plan disability benefits apparently on the grounds that her knee disability is not 

considered permanent. 

[10] Ms. Mack testified that the Employer's unwritten policy in such cases was to allow an 

employee to return to work during the period allowed by labour standards legislation, which she 

thought to be 12 weeks, after which the employment relationship would be considered to be terminated. 

She said that in Ms. Audette's case she had allowed her to go beyond that period because she considered 

her to be a friend and knew that she needed the job. In cross-examination, however, Ms. Mack 

admitted that such a situation had never arisen before and the Employer had not published the policy 

nor had occasion to apply it. 

Argument 

[11] Mr. Whalen, for the Union, took the position that, on the evidence presented, Ms. 

Audette was clearly an employee for the purposes of the Union's application as at March 1, 1999. 

[12] Mr. Barrington-Foote, counsel for the Employer, argued that the fact that Ms. Audette's 

employment had not been formally terminated was not determinative of the issue. In support of the 

Employer's position, counsel referred to the decisions of the Board in Saskatchewan Joint Board, 

Retail, Wholesale and Department Store Union v. Brown Industries (1976) Ltd., et a!., [1995] 2nd 

Quarter Sask. Labour Rep. 71, LRB File Nos. 010-95 & 012-95, and International Union a/Operating 

Engineers, Hoisting and Portable and Stationary, Local 870 v. Little Rock Construction, [1995] 4th 

Quarter, Sask. Labour Rep. 102, LRB File No. 190-95. 

[13] In Brown Industries, supra, the Board determined that an employee within the scope of 

the bargaining unit who had been in receipt of long term disability benefits for over a year prior to the 

application for certification, and with a poor prognosis for returning to work, was an employee for the 

purposes of the Act. Counsel argued that the case was distinguishable because Ms. Audette is not in 

receipt of disability benefits, and because the Employer had a misunderstanding about the prognosis for 

Ms. Audette's return to work which was based on information provided by her. 
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[14] In Little Rock Construction, supra, the Board determined that an employee who was 

injured on a construction site a few days after starting work, had not returned by the time the application 

for certification was made a few weeks later, and who had requested and received his record of 

employment for unemployment insurance purposes, had no significant interest in the representation 

question. The evidence in that case also indicated that had the employee sought to return to work, he 

would likely have been laid offfor lack of work. 

Analysis 

[15] In accordance with the discretion provide to the Board by s. 10 of the Act, the Board 

has not considered any evidence concerning facts or events that occurred after the date on which this 

application was filed with the Board. No evidence was presented to the Board that causes us to depart 

from the Board's long standing policy in this regard. 

[16] We have determined that Ms. Audette is an employee for the purposes of the 

determination of the representation issue and that her name should be included on the statement of 

employment. 

[17] The decision in Little Rock Construction, supra, was clearly predicated upon the 

particular facts of that case in the context of the construction industry. Indeed, in Little Rock 

Construction, supra, the Board considered the decision in Brown Industries, supra, and explained the 

difference, at 106-107: 

The conclusion reached in the Brown Industries decision demonstrates that the Board 
is prepared, in appropriate circumstances, to recognize the continuation of an 
employment relationship where an employee has not been working for a considerable 
period of time. In the case of the construction industry, however, the Board has taken 
a somewhat more restrictive view of the parameters of this relationship. In 
International Association of Bridge. Structural & Ornamental Iron Workers v. 
Tamtrac Holdings Ltd .. LRE File No. 254-94, the Board made the following comments: 

The concept of what constitutes being "employed" as contemplated in 
this statement is, of necessity, a somewhat elastic one. In many 
situations, an employee may not be actually at work for a variety of 
reasons on the date when a certification application is filed, and still 
be considered an employee for the purposes of deciding whether there 
is majority support for the application. 
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[18] 
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In the construction industry, the Board has taken a Jairly restrictive 
view oJ what constitutes a relationship oJ employment. Many 
employees in this sector have employment relationships with a number 
oJ employers, and some oJ these, at least, will be tenuous, casual or 
fleeting. Counsel Jor the Employer argued that, to determine whether 
a trade union enjoys the support oJ the employees oJ an employer. the 
Board has generally considered only those employees who were 
actually working Jor the employer on the date oJ the filing oJ the 
application Jor certification. This is overstating the case somewhat, as 
the Board has also permitted the inclusion oJ employees who can 
demonstrate a substantial connection with the employer in the period 
surrounding the application. 

The inclusion oJ employees who are more tenuously connected to the 
employer, however, increases the risk that the list oJ employees can be 
manipulated so that a practical determination oJ whether the trade 
union enjoys majority support becomes less and less Jeasible. 

The latter point seems worth underlining in the context oJ the construction industry. 
The composition oJ the worliforce oJ any employer in this sector is typically volatile 
and changeable. Allowing employers to include on the Statement oJ Employment the 
names oJ a number oJ employees whose identity might be unknown to the trade union 
would have the capacity to jeopardize and undermine union attempts to gather support 
Jor a certification application. 

In Brown Industries, supra, the Board appears to have adopted the stance that generally 

before the employment relationship will be considered to be severed, the Employer must have at least 

decided that this is the case (and, presumably, communicated that decision to the employee). The 

Board stated, at 76: 

Counsel Jor the Employer argued that when an employee has been on disability 
benefits Jor a considerable period oJ time, and there is virtually no chance oJ a return 
to work, an employer is entitled to take the view that the person has ceased to be an 
employee. In a general sense, it is difficult to disagree with this proposition. At some 
point, the employer may be able to regard the person as a Jormer employee, and to fill 
the position once held by the employee with some one else, despite the Jact that the 
insurance coverage continues. In our view, however, there has to be some Jorm oJ 
decision taken beJore this can be the case. Mr. Brown spoke oJ the discussion by 
company management in November oJ a policy which would regard employees who 
had been on long-term disability Jar twelve months as ceasing to be employed. It was 
not clear, however, that this policy had actually been adopted, or that any decision had 
been made that Mr. MofJat, specifically, was unemployable or would have no Juture 
connection with the Employer. We have concluded that Mr. MofJat should be included 
in the bargaining unit. 
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[19J In the present case we have no difficulty in detennining that Ms. Audette maintained a 

significant interest in the issue of representation and should be included in the bargaining unit. The 

evidence was unequivocal that she intended to return to work throughout the period of time in question 

and that the Employer intended to have her back at work as soon as she was able to return. There was 

no evidence that the Employer had made, or indeed even considered making a decision to sever the 

employment relationship with Ms. Audette prior to the filing of this application, and certainly had not 

communicated such an intention to her. The Employer made no decision nor took any steps to fill Ms. 

Audette's position. 

[20] There was also no evidence that Ms. Audette had misrepresented her prognosis for 

return to work either intentionally or unintentionally. Her recovery has simply taken longer than either 

her physician or herself was able to predict. 

[21] As the Union has demonstrated majority support for the application, a certification 

Order will be issued. 
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HOTEL EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 206, 
Applicant and CA.~ADIAN HOTELS INCOME PROPERTIES REAL ESTATE 
INVESTMENT TRUST #19 OPERATIONS LTD. OPERATING AS REGINA INN 
HOTEL AND CONVENTION CENTRE, Respondent 

LRB File No. 131-99; June 10,1999 
Chairperson, Gwen Gray; Members: Mike Geravelis and Tom Davies 

For the Applicant: Angela Zborosky 
For the Respondent: Larry Seiferling, Q.c. 

Remedy - Interim order - Criteria - Board adopts modified two-part test for 
determining whether to grant interim relief - Test asks whether main application 
reflects arguable case and compares labour relations harm if interim order 
granted versus labour relations harm if order not granted. 

Remedy - Interim order - Criteria - Board finds that main applications reflect 
arguable case and that labour relations harm if interim order granted will be less 
than labour relations harm that would be caused if interim order not granted -
Board grants interim order. 

The Trade Union Act, ss. 5.3 and 42. 

L~TERIM APPLICATION: REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: This application arose in the context of an organizing 

drive conducted by the Union at the Regina Inn in Regina, Saskatchewan. The Union filed an 

application for certification, which has been designated as LRB File No. 205-98. A vote was conducted 

to detennine if the Union enjoyed majority support and the Union was not successful. After the vote, 

the Union filed an Objection to Vote and this portion of the application for certification remains 

pending before the Board. The Union also filed unfair labour practices relating to events which 

occurred during the organizing campaign, the vote and after the vote, which are contained in LRB File 

Nos. 052-99 and 131-99. In the latter application, the Union also sought interim Orders from the Board. 

This application deals with the Union's request for such Orders. 
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Facts 

[2] The Union and the Employer filed extensive affidavit material in relation to the request 

for interim Orders. The Board has reviewed all of the affidavits filed. In essence, employees were 

engaged in union activity; certain employees were disciplined; other employees, who were supporters 

of the Union, experienced reduction in their hours of work; and the Employer was aware of the 

organizing drive and interjected itself into the debate through communications with employees and by 

meeting with certain employees before the vote was conducted by the Board. These essential facts are 

not in dispute based on the affidavit materials filed by both parties. The parties will have an 

opportunity to present evidence through witnesses at the hearing of the main applications and it would 

serve no useful purpose at this point to review in the allegations in any detail. 

Relevant Statutory Provisions 

[3] The Board must consider and apply the following provisions: 

5.3 With respect to an application or complaint made pursuant to any provision of this 
Act or the regulations, the board may, after giving each party to the matter an 
opportunity to be heard, make an interim order pending the making of a final order or 
decision. 

42 The board shall exercise such powers and perform such duties as are conferred or 
imposed on it by this Act, or as may be incidental to the attainment of the objects of this 
Act including, without limiting the generality of the foregoing, the making of orders 
requiring compliance with the provisions of this Act, with any rules or regulations 
made under this Act or with any decision in respect of any matter before the board. 

Arguments 

[4] Ms. Zborosky, counsel for the Union, referred the Board to Saskatchewan Joint Board, 

Retail, Wholesale and Department Store Union v. Loraas Disposal Services Ltd. et aI., [1997] Sask. 

L.R.B.R. 517, LRB File Nos. 208-97 to 227-97 & 234-97 to 239-97, for the general tests that must be 

met in order to obtain an interim order from the Board. In addition, counsel referred the Board to 

United Food and Commercial Workers Local 1400 v. Tropical Inn et al., [1998] Sask. L.R.B.R. 218, 

LRB File Nos. 374-97, 375-97 & 376-97, in which the Board indicated that it may modify the tests set 

out in the earlier decisions of the Board to adopt a two-fold test established by the Ontario Labour 
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Relations Board in United Food and Commercial Workers International Union, Local 175/633 v. Loeb 

Highland, [1993] OLRB Rep. March 197. This test focuses the Board's attention on two issues: first, 

whether the main application reflects an arguable case under the Ontario Labour Relations Act, and 

second, what labour relations harm will result if the interim order is not granted compared to the harm 

that will result if it is granted. The Tropical Inn case, supra, also dealt with allegations of unfair labour 

practices during the course of a union's organizing drive. Counsel also relied on Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. Courtyard Inns Operations Ltd., [1996] Sask. 

L.R.B.R. 673, LRB File Nos. 154-96, 155-96 & 156-96, dealing with an interim order reinstating an 

employee who was terminated during an organizing campaign at the Regina Inn. Counsel also referred 

the Board to Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Watergroup 

Companies Inc., [1992] 1st Quarter Sask. Labour Rep. 68, LRB File No. 011-92, the first decision of 

the Board dealing with interim orders. In that case, the Union complained about a series of meetings 

held by the employer with employees "to advise them oftheir rights." The description of what was said 

to employees was similar to the "Know Your Rights" document described in the Union's affidavit in the 

present instance. Counsel noted that the Board granted the interim order to prevent that employer's 

conduct from stimulating employees to vote against the union. Counsel also referred the Board to 

United Food and Commercial Workers Local 1400 v. F. W Woolworth Co., [1993] 1st Quarter Sask. 

Labour Rep. 62, LRB File No. 142-92 where the Board issued interim orders restraining the employer 

from communicating with its employees with respect to the union's organizing drive. Counsel also 

relied on International Union of Bricklayers and Allied Craftsmen, Local #1 Sask. v. Regal Flooring 

Ltd., [1996] Sask. L.R.B.R. 694, LRB File No. 175-96, for the proposition that the Board does not 

engage in an extensive review of evidentiary issues on an interim application, but rather assesses 

"whether the applicant has requested relief which seems to lie in [the Board's] power to give and 

ensuring that the evidence put forward raises an issue which is more than frivolous" (see p. 701 quoting 

from Graphic Communications International Union et al. v. Printco Graphics Inc., [1995] 1st Quarter 

Sask. Labour Rep. 275, LRB File No. 233-94, at 282). 

[5] Mr. Seiferling, counsel for the Employer, argued that the Board must first determine 

what applications are before it. Referring to the Watergroup Companies Inc. case, supra, counsel noted 

that an application seeking final relief must be before the Board before an interim order can issue. In 

this regard, counsel noted that there is no application before the Board seeking reinstatement and 

monetary loss for Ms. Raid, Ms. Fitzpatrick, or Ms. Coloma. As a result, according to the Employer, 

the Board lacks jurisdiction to make an interim order requiring the Employer to reinstate the three 
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employees. In addition, counsel argued that the request for interim relief with respect to unilateral 

changes in work conditions lacked sufficient particulars to permit the Board to issue such an order. 

[6] In relation to Ms. Coloma, Ms. Raid and Ms. Fitzpatrick, counsel noted that all 

employees have experienced a reduction in their hours of work. As a result, it would be difficult to 

reinstate the hours of the three employees in question and the matter should be left to the final 

application where the matter can be determined with the full information before the Board. 

[7] Counsel also argued that the matters raised in the interim order can be dealt with 

through the use of an expedited hearing which is set for June 28 to 30, 1999. Counsel advised that he 

and his client would be available to continue with the hearing in the week immediately following June 

30, 1999, if the hearing is not concluded at that time. Re referred the Board to comments made by the 

Board in the Watergroup Companies Inc. case, supra, supporting the use of the expedited hearing as the 

preferred method of granting quick relief. 

[8J Counsel argued that there has been delay on the part of the Union in respect of many of 

the matters raised in the interim application. Many issues were known to the Union prior to the vote, 

such as the communication between the Employer and employees, yet no action was taken until the 

vote was lost. Counsel argued that any chilling effect on Union support, if there has been any, can be 

cured between the date of the final order on this application and the date of directing a second vote, if a 

vote is to be ordered as a remedy. 

[9J Counsel also distinguished the cases relied on which deal with the termination of 

employees during an organizing drive. None of the employees have been terminated by the Employer. 

With respect to the Union buttons issue, counsel noted that employees should follow the "obey now -

grieve later" rule by obeying the Employer's direction to remove the buttons and bring an application to 

this Board to determine if the direction is lawful. In this regard, counsel relied on the business interest 

of the Employer to support its directions with respect to the Union buttons. Counsel noted that the 

affidavit of Ms. Coloma made it clear the customers were being brought into the dispute as a result of 

employees wearing Union buttons at work. The Employer took the position that the "status quo" with 

respect to buttons is that no buttons are allowed to be worn at work. If the Board's intent is to maintain 

the status quo, then it should not permit the wearing of Union buttons in its interim order. Such a 

decision would encourage both Union supporters and non-Union supporters to campaign while on work 
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time. The Employer is fearful that customers will be discouraged by the campaign and that the 

Employer will be required to engage in a debate with customers concerning the Union's drive. The 

harm to the Employer is immeasurable in this regard as no assessment can be made of the number of 

customers who choose not to return to the hotel as a result of the Union discussion. 

Analysis 

[10] The Board is empowered under ss. 5.3 and 42 of the Act to issue interim orders. The 

general rules relating to the granting of interim relief have been set down in the cases cited above. 

Generally, we are concerned with determining (1) whether the main application reflects an arguable 

case under the Act, and (2) what labour relations harm will result if the interim order is not granted 

compared to the harm that will result if it is granted. (see Tropical Inn, supra, at 229). This test restates 

the test set out by the Courts in decisions such as Potash Corporation of Saskatchewan v. Todd et al., 

[1987] 2 W.W.R. 481 (Sask. c.A.) and by the Board in its subsequent decisions. In our view, the 

modified test, which we are adopting from the Ontario Labour Relations Board's decision in Loeb 

Highland, supra, focuses the Board's attention on the labour relations impact of granting or not granting 

an interim order. The Board's power to grant interim relief is discretionary and interim relief can be 

refused for other practical considerations. 

Has the Union filed an application for final relief that raises an arguable case under The 

Trade Union Act? 

[11] Although the Union's application with respect to the objection to vote and the unfair 

labour practice application is confusing, the Union has set forth in a statutory declaration the particulars 

relating to each claim made by the Union in its original application (LRB File No. 052-99), in the letters 

dated April 21 and 22, 1999 amending the application and the letter amending the notice of objection 

dated April 22, 1999. Some of the basic facts relied on by the Union were made known to the 

Employer through Mr. Whalen's letter of May 5, 1999. 
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[12J We find that we have before us the following applications: 

(1) LRB File No. 205-98: Objection to vote with request for a new vote; 

(2) LRB File No. 052-99: Unfair labour practice application alleging violations of ss. 

11(1)(a), (b), (e), (g), (h), (j), (m), and (0) of the Act. The orders sought include orders 

under ss. 5(d) and (e) of the Act and an order directing a new vote. 

(3) LRB File Nos. 131-99: Unfair labour practice application which alleges violations of 

ss. 11(1)(a), (b), (e), (t), (g) and (h) of the Act and seeks orders under ss. 5(d) and (e) of 

the Act. 

(4) LRB File No. 132-99, 133-99 & 134-99: Monetary loss applications for Ms. Coloma, 

Mr. Kennedy and Mr. Bailey for loss occurring as a result of their suspensions. Ms. 

Coloma's application for monetary loss includes the period of suspension raised in 

LRB File No. 052-99. 
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[13] There are no applications for reinstatement under s. 5(t) of the Act. This is not 

surprising as no employee has actually been terminated. The allegations with respect to Ms. Coloma 

relate to her suspensions and reduction of her hours. The allegations with respect to Ms. Haid and Ms. 

Fitzpatrick relate to reduction of hours of work. In the case of these two employees, we note that the 

Union has not filed an application for monetary loss related to any loss of income resulting from the 

alleged discriminatory treatment. Nevertheless, the Union's application requests orders with respect to 

Ms. Haid and Ms. Fitzpatrick under the Board's broad remedial powers set out in ss. Sed) and (e) of the 

Act. 

[14] In our view, the material filed by the Union demonstrates that there is an arguable case 

to be made on the main applications. The Board is not required at this stage of the proceedings to 

assess the evidence in any detailed fashion: see Regal Flooring, supra. In bald form, as we have 

outlined above, the essential facts are that employees were engaged in union activity, certain employees 

were disciplined, other employees experienced reduction in their hours of work, the Employer was 

aware of the organizing drive and interjected itself into the debate through its communications with 
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employees and by meeting with certain employees before the vote was held by the Board. These facts, 

which are not in dispute, are sufficient to constitute an arguable case before the Board. 

What labour relations harm will result if the interim order is not granted compared to the 

harm that will result ifit is granted? 

[15] In the present case, the application for certification remains pending before the Board. 

Although a vote was already conducted by the Board, the Union has raised serious allegations with 

respect to the Employer's conduct before, during and after the vote. There is a possibility that a further 

vote will be ordered by the Board. In Saskatchewan, there is no statutory remedy permitting automatic 

certification in circumstances where employer conduct has tainted the outcome of a vote. The only 

remedy is to order a second vote. In the Watergroup Companies Inc. case, supra, the Board recognized 

the seriousness of employer misconduct during the period leading up to a vote, at 80-81 : 

[16] 

Ordinarily, it can be argued that once a certification application has been filed, the 
rights of the parties crystallize; thus, any actions taken by the Employer, between the 
time of filing and the hearing, become academic in that the Board has repeatedly 
refused to accept evidence, either of employee support or its withdrawal, following the 
filing of the certification application. On this basis, it might be said that no 
irreparable harm can be done to the Union in terms of its certification bid in that the 
eventual outcome of the same will be determined on events which precede its filing. 

The present case, however, is more complex. As indicated, the Board has received an 
inordinate and unprecedented number of communications from putative employees. In 
addition, independent counsel appeared before the Board and advised that he was 
retained by 42 employees to apply for status at the certification hearing in order to 
request the Board to direct a vote to determine employee support. Whether or not the 
Board accedes to that request, the spectre of a vote nevertheless looms on the horizon. 
Were the Employer permitted to continue its questionable conduct without restraint 
until the unfair labour practice application was heard, it may well stimulate the 
employees to vote against the Union IS certification application. If a vote is ordered 
and the Union is unsuccessful, the harm is both obvious and irreparable from the 
Union IS perspective. 

In F. W. Woolworth Co., supra, the Board made a similar assessment of the labour 

relations harm to a union resulting from employer misconduct during an organizing campaign before an 

application was filed with the Board. The Board stated, at 62: 
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[17] 

In Saskatchewan, the Board has no jurisdiction to certify a union where it has been 
prevented from gathering majority support by the employer's unfair labour practices. 
Accordingly, where the evidence establishes that there is a serious issue to be tried 
over whether the employer has, during an organizing drive, improperly attempted to 
dissuade employees from joining a union, the Board must weigh the possible harm 
done to the employees if the Board does not intervene against the harm to the employer 
if it does. In these circumstances, the harm to the employees if the employer 
successfully discourages their support for the union is quite possibly beyond the 
Board's jurisdiction to repair. 

An interim order restraining the Employer's communications with employees and 

meetings with employees with respect to the Union does not unduly hinder the Employer in carrying on 

its business and does not result in any labour relations harm to the Employer. In our view, then, the 

degree of harm to the Union far outweighs any potential harm to the Employer that might result from 

the issuing of an interim order. 

(18) The Board addressed the labour relations harm resulting from the imposition of 

discipline on employees during an organizing drive in Courtyard Inns, supra, as follows, at 674-675: 

Any allegation that the dismissal of an employee is related to the pursuit of lawful 
union activity, by that employee or by other employees, has always been viewed with 
great seriousness by this Board. In Saskatchewan Government Employees 1 Union v. 
Regina Native Youth and Community Services Inc .. [1995J 1st Quarter Sask. Labour 
Rep. 118, LRE Files No. 144-94, 159-94 and 160-94, the Board made this point in the 
following terms, at 123: 

It is clear from the terms of Section 11 (l)(e) of The Trade Union Act 
that any decision to dismiss or suspend an employee which is 
influenced by the presence of trade union activity must be regarded as 
a very serious matter. If an employer is inclined to discourage activity 
in support of a trade union, there are few signals which can be sent to 
employees more powerful than those which suggest that their 
employment may be in jeopardy. The seriousness with which the 
legislature regards conduct of this kind is indicated by the fact that the 
onus rests on the employer to show that trade union activity played no 
part in the decision to discharge or suspend an employee. 

A decision to dismiss or suspend an employee which is motivated, even in part, by 
considerations related to the exercise of the right to engage in union activity, which is 
protected by The Trade Union Act. can have the effect of discouraging employees from 
supporting a trade union or participating in union activity at any time. If the dismissal 
or suspension occurs at the very moment when the trade union is trying to win the 
support of employees who have not been previously represented by a union, the event 
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can send a particularly strong message to employees whose views on the 
representation issue have not been decided, and can have a devastating impact on the 
capacity of the union to solicit support ji-om employees. 

The Board commented on the significance of the dismissal or suspension of an 
employee during this sensitive period in Saskatchewan Joint Board Retail, Wholesale 
and Department Store Union v. Moose Jaw Exhibition Companv Ltd., [1996] 
SLR.B.R. 575, LRE Files No. 131-96, 132-96 and 133-96, at 578: 

Serious disciplinary action against an employee is, it goes without 
saying, an important event for that employee at any time. The 
significance of such steps ji-om the point of view of The Trade Union 
Act and this Board is related to the signal which is sent, not only to the 
employee most directly affected, but to all employees, concerning the 
risks which they may be taking by engaging in activities which they 
are legally entitled to undertake, PVhen such action is taken against 
an employee who is playing a significant role in a union organizing 
campaign and in the activities which lay the foundation for the 
collective bargaining relationship, the Board has always been highly 
alert to the possibility that a decision to discipline such an employee 
at this particular time may be something other than a coincidence. In 
this case, we would have to say that, had we been persuaded that the 
explanation given by the Employer held water, we would still have 
been very concerned by the timing of the decision to suspend and then 
dismiss Ms. Ponto, and this factor would probably, in itself, have led 
us to the conclusion that the Employer could not meet the onus of 
proofunder Section lJ(l)(e). 

As this passage suggests, the Board has imposed a heavy onus on any employer whose 
decision to dismiss or suspend an employee coincides with manifestations of trade 
union activity. In the context of an application for interim relief, the rationale which 
the Board has enunciated in cases like the ones quoted above is of considerable 
relevance in weighing the arguments put forward on behalf of the parties. 

As suggested in the Courtyard Inn case, the imposition of discipline or dismissal on an 

employee during the organization of a trade union is an effective method of chilling employee support 

for the Union, The harm that may result to the Union is not easily remedied by the Board; in fact, it 

may not be possible for the Union to regain employee support or interest once the Employer has made 

its views known to employees through its conduct. Employees lose their confidence in the Union's 

ability to protect their jobs once discipline or suspensions are imposed on employees during an 

organizing drive. They also lose confidence in the statutory scheme that is established under the Act to 

ensure their right to organize into trade unions, 



[1999] Sask. L.R.B.R. 190 H.E.R.E., Local 206 v. REGINA INN 199 

[20] In the present case, there are two separate issues pertaining to the discipline of staff. 

First, in relation to the wearing of Union buttons, the Employer argued that it is merely enforcing a 

dress code through the use of progressive discipline. In this sense, it argued that the harm to its 

business by permitting employees to wear Union buttons is greater than the harm caused to the Union's 

organizing campaign by the imposition of discipline on Union supporters for wearing buttons. In 

relation to the change of hours of work of Ms. Coloma, Ms. Haid and Ms. Fitzpatrick, the Employer 

argued that all employees have had their hours reduced and it is difficult to determine what additional 

hours of work could be assigned to the three employees. 

[21] In our view, for the reasons set out in the Courtyard Inn case, supra, the labour 

relations harm resulting from the imposition of the suspensions for wearing Union buttons and the 

change of hours of work of Ms. Haid, Ms. Fitzpatrick and Ms. Coloma exceeds the harm that may result 

to the Employer by the wearing of buttons and by restoring the former hours of work of the three 

employees in question until such time as the matter is finally resolved. The period of time between the 

interim order and the final order will not be a significant duration. In addition, the Board will limit the 

wording of the buttons to those that have currently been worn by the employees to preclude any 

disputes that might arise over the content of such communication by employees if the wording of the 

buttons was changed. In their present form, the buttons merely indicate support for the Union. 

[22] With respect to the hours of work of Ms. Haid, Ms. Fitzpatrick and Ms. Coloma, the 

Board will direct that the hours formerly worked by the three employees be restored. The Employer 

argued that the hours worked by these three employees would have been reduced along with all other 

employees due to the overall sales in the hotel. In our view, however, the short-term restoration of the 

hours of work results in less labour relations harm than would be caused by permitting the Employer to 

change the hours of work of these three employees. The employees will perform work for the 

Employer during the period of the interim order. Although the order may cause some disruption and 

inconvenience to the Employer, such disruption does not present the degree of harm that is occasioned 

by permitting the Employer to reduce hours of work of employees who have been identified as Union 

supporters or who have participated in bringing applications to the Board. We are concerned primarily 

with minimizing the chilling effect that such conduct may have on the employees' rights to participate 

freely in the decision to join or not join the Union and their right to participate in proceedings before 

this Board. 
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[23] In these circumstances, the Board makes the following Orders: 

(1) restraining Canadian Hotels Income Properties Real Estate Investment Trust #19 

Operations Ltd., operating as Regina Inn Hotel and Convention Centre, and its general 

manager, room division director, director of sales and marketing, controller, human 

resources director, food and beverage director, building manager, front office manager, 

catering sales co-ordinator, catering manager, catering co-ordinator, sales manager, 

reservation supervisor, housekeeping manager, purchaser, banquet manager, restaurant 

manager, Reflections manager, executive chef, sous chef, Lauderdales manager, 

executive administrator, and its agents, officers, representatives and any person acting 

on or under their or any of their instructions from communicating with any of the 

employees of the Regina Inn Hotel and Convention Centre who may be the subject of 

the certification application LRB File No. 205-98, about any matter relating to the 

certification application of the Hotel Employees and Restaurant Employees Union, 

Local 206; 

(2) restraining Canadian Hotels Income Properties Real Estate Investment Trust #19 

Operations Ltd., operating as Regina Inn Hotel and Convention Centre, and its general 

manager, room division director, director of sales and marketing, controller, human 

resources director, food and beverage director, building manager, front office manager, 

catering sales co-ordinator, catering manager, catering co-ordinator, sales manager, 

reservation supervisor, housekeeping manager, purchaser, banquet manager, restaurant 

manager, Reflections manager, executive chef, sous chef, Lauderdales manager, 

executive administrator, and its agents, officers, representatives and any person acting 

on or under their or any of their instructions from taking any disciplinary action, 

including verbal warnings, written warnings, suspensions and terminations, against any 

of the employees of the Regina Inn Hotel and Convention Centre who may be the 

subject of the certification application LRB File No. 205-98, about any matter relating 

to the wearing of buttons containing the words "Yes for the Union - Hotel Employees 

and Restaurant Employees Union #767" or "H.E.R.E. Local #767 - Justice Dignity 

Respect"; 
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(3) directing Canadian Hotels Income Properties Real Estate Investment Trust #19 

Operations Ltd., operating as Regina Inn Hotel and Convention Centre, to restore the 

hours of work of the following employees in the manner set out below within 48 hours 

of receiving a copy of this Order from the Labour Relations Board: 

(a) Ms. Coloma shall be scheduled to work each Monday and Tuesday 

evening in Reflections Lounge for eight hours each evening; 

(b) Ms. Fitzpatrick shall be scheduled to work each Saturday and Sunday 

in the housekeeping department for eight hours each day; 

(c) Ms. Haid shall be scheduled to work in the Courtyard Restaurant from 

2:00 pm to 10:00 pm, Monday through Friday, of each week. 

(4) It is further ordered that this Order shall be in effect to the conclusion of the hearing of 

the certification application, LRB File No. 205-98, or until such time as the Board 

further orders; 

(5) It is further ordered that this Order be served on Canadian Hotels Income Properties 

Real Estate Investment Trust #19 Operations Ltd., operating as Regina Inn Hotel and 

Convention Centre, by facsimile transmission to its office in Regina; 

(6) It is further ordered that the Executive Director, Labour Relations, Mediation and 

Conciliation Branch, Saskatchewan Labour, or his designate, attend at the premises of 

Canadian Hotels Income Properties Real Estate Investment Trust #19 Operations Ltd., 

operating as Regina Inn Hotel and Convention Centre and post copies of these Reasons 

and Order in locations where they will be seen and read by employees. 

[24] Mr. Davies dissents from this Order for the Reasons set forth below. 
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DISSENT 

[25] Tom Davies, Board Member: A hearing was held on May 31, 1999 to deal with an 

application from the Union seeking interim orders regarding a number of unfair labour practices alleged 

against the Employer. 

[26] An interim application should be brought to the Board only when there is some issue of 

a crucial nature which cannot be properly addressed by means of the ordinary expeditious procedure of 

the Board. 

[27] In this case, an expeditious hearing by the Board to hear all allegations of unfair labour 

practices has been set for June 28 - 30, 1999, 18 days away. The decision of the Board after the hearing 

of May 31 should have focused only on any crucial issues that required immediate attention, not every 

allegation made by the Union against the Employer. 

[28] I believe that the only crucial issue that needed addressing is the issue of employees 

wearing buttons in support of the Union while working. 

[29] The Employer has a clearly stated dress code policy that employees while at work are 

only permitted to wear accessories approved by the Employer. This policy was in existence long before 

the Union drive began. 

PO} The Employer's objection to the wearing of buttons supporting the Union is based on 

legitimate business concerns. The Employer expressed a concern that the wearing of the buttons would 

have the effect of carrying a dispute between the Employer and its employees to the customers and 

patrons. Patricia Col om a, in her affidavit, clearly stated that customers had indeed asked her questions 

about the buttons she was wearing in support of the Union while she was working in the lounge. 

[31] There are two buttons in support of the Union that employees wore. One stated Yes for 

the Union - Hotel and Restaurant Employees Union #767 and the other stated HE.R.E. Local #767 -

Justice DigJlity Respect. It would not be difficult to imagine that patrons and customers could conclude, 

after seeing the two buttons on two different employees, that the Employer did not treat its employees 

with justice, dignity or respect so therefore, the need to support the Union. The Employer, in my view, 
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and given the nature of its business, has a right and an obligation to protect itself from that kind of 

potential damage to its public image. 

[32] Essentially, the Union conducted an organizing campaign during which no employee 

wore any buttons in support of the Union. The Union had a representation vote and lost the vote. 

Among other things, the Union is asking for a revote. From the time the representation vote was lost, 

the Union supporters have taken to wearing buttons in support of the Union. 

[33] As stated, the Employer has a dress code policy that was in effect well prior to the 

Union's organizing efforts. When employees started wearing buttons in support of the Union, the 

Employer reminded employees to comply with the dress code. When certain employees refused to 

remove the buttons, the Employer issued a written warning. Some employees still refused to remove 

the buttons. The employees should have practised the "obey now, grieve later" principle. Under the 

tenns of the Employer's progressive discipline policy, the next step of discipline for employees who 

refused to remove the buttons was suspension. Some employees were suspended. If those employees 

still refused to remove the buttons, under a progressive discipline policy those employees could work 

themselves up to a tennination. Tenninating employees for wearing Union buttons had the potential of 

becoming an issue of a crucial nature. For this reason, I would have issued an interim order on this 

issue only. 

[34] Because of the potential of certain employees being tenninated for wearing buttons in 

support of the Union, I would have ordered that all wearing of the buttons immediately cease. This 

order would have remained in effect until such time as the Board made its ruling on this issue after 

hearing full evidence on the matter starting June 28, 1999. 

[35] My views of the other Orders are as follows: 

Order #1 - I do not believe the Employer or any employer should be restrained from communicating 

factual infonnation or correcting misinfonnation. This Order preventing the Employer from 

communicating any infonnation relating to this certification application is overly restrictive. It would 

have the effect of preventing the Employer from advising its employees to contact the Union or the 

Labour Relations Board if any employee asked a representation-related questions of the Employer. 



204 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 190 

Order #2 - My views regarding the wearing of buttons in support of the Union are stated above. 

Order #3 - The hospitality industry is cyclical in that there are busy periods and there are slow periods. 

This Order virtually guarantees paid hours for Ms. Coloma, Ms. Fitzpatrick and Ms. Raid even if there 

are slow periods where employees may have reduced hours. This sets them apart from other employees 

who, if there is a shortage of work, will not have the same guarantee of paid hours. 

Order #4 - This Order states that the Orders of the Board will remain in effect until the Board issues its 

final Orders. 

Order #5 - This Order states that the Board will fax its Orders to the Employer. 

Order #6 - This Order requires that the Reasons and Orders be posted where they will be seen and read 

by employees. I do not believe it is necessary for the Executive Director, Labour Relations, Mediation 

and Conciliation Branch, Saskatchewan Labour or his designate to post copies of these Reasons and 

Order in locations where they can be seen and read. I believe the Employer is quite capable of 

complying with any Order of the Board. A representative of Saskatchewan Labour should only be 

asked to perform this duty if the Employer has demonstrated a history of non-compliance with orders of 

the Board. Such is not the case here. 
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SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT 
STORE UNION, Applicant and LORAAS DISPOSAL SERVICES LTD. AND IN 
PARTICULAR CARMAN LORAAS AND BILL HUMENY, Respondent 

LRB File Nos. 208-97 to 227-97, 234-97 to 239-97; June 10, 1999 

Chairperson, Gwen Gray; Members: Carolyn Jones and Don Bell 

For the Applicant: Larry Kowalchuk 
For the Respondent: Noel Sandomirsky, Q.c. 

Remedy - Unfair labour practice - Reinstatement and monetary loss - Board 
confirms that severance and monetary loss payments subject to principle of 
mitigation under circumstances of case. 

Remedy - Unfair labour practice - Severance - Board sets out steps for calculating 
severance provided in its earlier Order - Board appoints agent to determine 
amounts payable after following steps. 

Remedy - Unfair labour practice - Reinstatement and monetary loss - Board 
provides direction to parties on process for reinstatement and calculation of 
monetary loss - Board appoints agent to facilitate resolution. 

The Trade Union Act, ss. 5( e), (f), (g), 5.1 and 42. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The Board issued its remedial Order in this application on 

August 6, 1998. The Saskatchewan Joint Board, Retail, Wholesale and Department Store Union (the 

"Union") applied to the Board for further directions on November 1, 1998 as the parties were unable to 

agree to the implementation of the Board's Order. The Board heard further evidence and argument 

from the parties on December 21 and 22, 1998. 
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Mitigation 

[2] The parties disagree as to whether or not the principles of mitigation apply to the 

Board's Order requiring Loraas Disposal Services Ltd. (the "Employer") to pay severance to employees 

who elected not to return to work. The Union argued that the principles of mitigation do not apply to 

severance pay and cited various cases in support of its position. The Board agrees with the Union that, 

generally, mitigation is not a factor in determining severance pay under a collective agreement or The 

Labour Standards Act, R.S.S. 1978, c. L-l. 

[3] However, in the present case, the Board followed the rule of thumb deVeloped in 

common law by requiring severance pay in the amount of one month per year of service as a method of 

compensating employees for the loss of an opportunity to bargain the sale of the vacuum truck division. 

In collective bargaining terms, this Order represented a generous amount of severance. It was tempered 

by the mitigation requirement contained in paragraph (e) of the August 6, 1998 Order which made the 

payment of one month per year of service "subject to mitigation including payments already made 

under The Labour Standards Act." In our view, the August 6, 1998 Order speaks clearly to the issue. 

[4] The Board has dealt with the question of mitigation in a number of cases. The 

principles that have emerged include the following: 

1. The applicant need only prove loss of income. The onus of establishing that the applicant 

failed to take reasonable steps to mitigate loss is on the respondent; see Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. Remai Investments Corporation et al., 

[1993] 2nd Quarter Sask. Labour Rep. 140, LRB File No. 058-90, at 145. 

2. The Board will compensate for the period of time that the employee would have been working 

if he or she had not been wrongfully terminated; see Saskatchewan Joint Board, Retail, 

Wholesale and Department Store Union v. Remai Investments Corporation et al., [1991] 4th 

Quarter Sask. Labour Rep. 48, LRB File Nos. 056-90 to 058-90. 
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3. Holiday pay paid to an employee at the time of discharge is not taken into account in 

determining monetary loss. Holiday pay is paid on termination for work already performed. 

When the employee is reinstated, the employer is not required to provide holidays to the 

employee for the period leading up to the termination if the holiday entitlements were paid in 

full at the time of the termination; see United Steelworkers of America v. Rite Way Mfg. Co. 

Ltd., [1979] Aug. Sask. Labour Rep. 56, LRB File Nos. 063-79, 069-79, 081-79, 083-79 & 087-

79, at 57-58. 

4. Employees who earn more income than they would have received from the employer are 

entitled to receive monetary loss for any period during which they had no earnings or 

employment; see Rite Way Mfg. Co. Ltd., supra, at 58-59. 

[5] There is some discussion in the case law as to whether the principle of mitigation is 

appropriate 1ll the labour relations context where the main remedy for wrongful termination is 

reinstatement, as opposed to a damage award. This issue was discussed by the Canada Labour 

Relations Board in Snively v. CAN-AM Services & United Truck Rental (1985) 12 CLRBR (NS) 97, 

where the Canada Board stated as follows, at 105-106: 

[6] 

Unquestionably the duty to mitigate was developed by the courts in the cases of breach 
of contract or wrongful dismissal because the remedial power of the courts on those 
occasions is that of putting the plaintiff in the same position as he would have been in, 
but for the breach of contract, in a monetary sense. The courts, in the case of wrongful 
dismissal, are not in the position to reinstate the wronged employee. All that can be 
done is to recompense that employee for the loss of wages and other benefits resulting 
from the loss of employment. In these circumstances, the employee is obviously aware 
that he cannot get his job back through the courts and is therefore under an obligation 
to seek alternate employment. Thus follows the duty to mitigate. The instant case is 
different in the very basic sense that what the complainant is seeking is reinstatement 
in the job from which he was dismissed and compensation for pay that would have 
been earned. The Board is not of the view that said employee has a duty to mitigate 
damages by seeking alternate employment where all reasonable steps are being taken 
to be reinstated in the job from which he was unlawfully dismissed. 

We are not persuaded that employees are under no obligation to mitigate their losses 

when they seek an application for reinstatement from the Board. Such a position may discourage job 

search initiatives that may be more beneficial for the employee in the long run. However, in 

determining the reasonableness of the steps taken to mitigate the loss by an applicant seeking 

reinstatement, the Board must take into account the temporary nature of the applicant's unemployment. 
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The applicant is only available for work with another employer until his or her application for 

reinstatement is determined by the Board. An employee may have difficulty obtaining temporary work 

because employers are generally unwilling to train employees who are not seeking permanent 

employment. Herculean efforts to obtain other temporary employment are not required for short 

periods of unemployment. 

Severance pay calculations 

[7] The Union calculated the period of severance based on each employee's length of 

service to the date of their notification to the Employer that they did not intend to return to work. This 

notice was provided to the Employer on August 25, 1998. The Employer argued that severance should 

be calculated based on the actual date of termination of employment, which for the drivers was June 14, 

1997 and for the office workers was July 4, 1997. In our view, the remedial Order attempted to place 

employees in the position they would have been in but for the unfair labour practice. From this 

perspective, we would consider their position at the date of actual termination. 

[8] There was also an issue raised with respect to the accuracy of the seniority list 

forwarded by the Employer to the Union. The Employer provided the Union with a seniority list for 

drivers effective February 19, 1997. The Employer attempted to correct the dates of hire for Les Carrol 

and Rick Lissel to March 1, 1994, which was their first day of work with the Employer. Both 

employees were credited on the original seniority roster with the time they had worked for the 

predecessor of the Employer. Carman Loraas testified that the agreement to include time worked for 

the predecessor applied only to holidays and notice oflay-offunder The Labour Standards Act. 

[9] In our view, the Union is entitled to rely on the seniority roster dated February 19, 

1997 as representing an accurate statement of seniority. This representation was made by the Employer 

to the Union under its general duty to bargain in good faith. The seniority entitlements set out in the 

roster constitute terms or conditions of employment that are frozen by the provisions contained in s. 

ll(1)(m) of The Trade Union Act, R.S.S. 1978, c. T-17 (the Act). The Employer cannot alter the 

seniority dates unless the Union agrees to the change. In this case, there was no evidence that the Union 

had agreed to amend the seniority roster. 
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[10] The Employer also sought to alter the seniority date for Kevin Wood. Initially, the 

Employer advised the Union that Mr. Wood commenced employment on July 19, 1994. At the time of 

the hearing, however, Mr. Loraas asserted that Mr. Wood's start date was February 27, 1995. 

Apparently, this change came about after Mr. Loraas had conversations with Ben Schaeffer, an 

employee, regarding the seniority dates of Mr. Wood and another employee, Mr. Sali. Mr. Sali thought 

that he had more seniority than Mr. Wood because Mr. Wood had been laid off for a period of time 

after his initial hiring. Mr. Schaeffer appears to have become the unofficial spokesperson for some 

employees after he and one other employee applied to rescind the Union's certification Order. On 

September 1, 1998, a different panel of the Board dismissed the rescission application because it was 

found that the Employer influenced the application. Mr. Loraas did not raise the issue of Mr. Wood's 

seniority with the Union at the bargaining table, nor did he speak directly to Mr. Wood concerning the 

accuracy of the information put forward with respect to his seniority. 

[11] We find that Mr. Wood's seniority remains at July 19, 1994, as originally stated by the 

Employer, until the parties have negotiated with respect to the matter. As indicated above, seniority is a 

term or condition of employment that is frozen by the operation of s. 11 (1 ) (m) of the Act. IfMr. Loraas 

wished to correct the seniority date of Mr. Wood, he was required to discuss the matter with the Union 

in bargaining and arrive at a mutual agreement concerning any such change. 

[12] A further disagreement arose over the method of calculating severance pay. The Union 

proposed that severance be calculated according to the average monthly earnings of the employees in 

1997. This amount included all payment for overtime. There was also some question as to whether or 

not the payment in lieu of notice made pursuant to The Labour Standards Act was included in the 

calculation of the monthly averages. The Employer calculated severance based on regular straight time 

hours of work. The Order quoted above did not specify a method for calculating severance pay. 

[13] In our view, the Employer's view of the method of calculating severance pay accords 

with the general principles of severance pay. It is a sum negotiated to assist employees at the time of 

their job loss in amounts that reflect their length of service to the Employer. Generally, the amount is 

calculated on straight time hours and does not include premium or bonus pay. Accordingly, the 

severance pay is to be determined based on the employee's regular straight-time hourly rate for 40 hours 

per week. The Labour Standards Act payment will be deducted from this amount as well as earnings 

from other employment, in accordance with the mitigation principles set out above. 
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[14] The severance entitlements of the employees who elected not to return to work with the 

Employer are as follows: 

Les Carrol: 

[15] Mr. Carrol testified at the first hearing that he obtained employment with CEDA, 

working at the Co-op Refinery in Regina on June 30, 1997. He was paid eight weeks pay in lieu of 

notice by the Employer on June 14, 1997. His period of unemployment was covered by this payment. 

Mr. Carrol was asked in cross-examination during the first hearing of this matter if he was earning an 

equivalent sum of money at CEDA. At that time, Mr. Carrol indicated that the pay was similar to the 

pay he received from the Employer although he was not totally sure because of the different method 

used by CEDA to calculate his pay. 

[16] Mitigation has been established in this instance. We are left, however, without 

information as to the difference, if any, between Mr. Carrol's earnings from his employment at CEDA 

and his severance pay. With respect to the latter, we would also cap the severance payment at 12 

months, not the 20 months claimed by Mr. Carrol. The Board was unaware at the time of issuing its 

Order that any employees would be entitled to more than 12 months of severance pay. In our view, a 

cap of one year is in keeping with the general principles of severance and would amply compensate the 

applicant for the loss of an opportunity to bargain. 

[17] Strictly speaking, the Employer bears the onus of proof to establish a failure to 

mitigate. In their discussions concerning the calculation of severance, the Union and the Employer 

disagreed as to the requirement to mitigate the loss. During this period, the Employer sought 

information from the Union concerning each employee's efforts to mitigate. Such information was not 

provided with respect to the individuals who elected not to return to work. Mr. Kowalchuk, counsel for 

the Union, did indicate that the applicants were available to be cross-examined on the question of 

mitigation. However, the Employer did not take up the Union's offer. 

[18] Although we are entitled to determine the matter according to the strict legal burden of 

proof, we do not think this is a particularly productive method for determining the actual losses in 

question. As a result, the Board will appoint a Board agent to determine any severance owed to Mr. 

Carrol. The severance calculation shall be based on an hourly rate of $14.54 for a 40 hour week 
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covering the period from June 14, 1997 to June 13, 1998. Mr. Carrol received the sum of $4,652.80 on 

his termination as pay in lieu of notice. The Board agent shall determine the amount of monies earned 

by Mr. Carrol in his current employment and advise the Board of the difference in pay, if any, during 

the period in question, taking into account income from other employment and the payment made 

pursuant to The Labour Standards Act. 

Rick Lissel: 

[19J Mr. Lissel is in a situation similar to Mr. Carrol. He obtained work on June 30, 1997 

with CEDA, working at the Co-op Refinery. At the initial hearing into this matter, Mr. Lissel testified 

that his income had increased at CEDA. Again, no income figures were provided to the Board with 

respect to the mitigation efforts. 

[20J For the reasons set out above, we will direct the Board agent to determine Mr. Lissel's 

claim for severance pay. The severance calculation shall be based on an hourly rate of$13.35 for a 40 

hour week covering the period from June 14, 1997 to May 14, 1998 (11 months). Mr. Lissel received 

the sum of $3,204.00 on his termination as pay in lieu of notice. The Board agent shall determine the 

amount of monies earned by Mr. Lissel in his current employment and advise the Board of the 

difference in pay, if any, during the period in question, taking into account income from other 

employment and the payment made pursuant to The Labour Standards Act. 

Karen Hassman: 

[21] Ms. Hassman was terminated on July 4, 1997. She was recalled to work on September 

9, 1997. Her recall was the subject matter of a further application to the Board in which the Union 

alleged that the Employer had committed an unfair labour practice by paying Ms. Hassman a rate of 

pay that had not been negotiated with the Union (see LRB File Nos. 289-97 and 290-97). The Vice

Chairperson of the Board conducted a pre-hearing of this matter which resulted in the parties reaching 

an agreement whereby the Employer would pay Ms. Hassman the sum of $769.44 and the Employer 

would check its records to determine if Ms. Hassman had been paid out for her accumulated sick days 

at the rate of $10.00/hour and would pay any amount outstanding to her. The Union agreed that upon 

receipt of this payment it would withdraw LRB File Nos. 289-97, 290-97, 236-97 and 237-97. The 
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matters were adjourned sine die pending the finalization of the settlement. Ms. Hassman subsequently 

resigned her employment in November, 1997. 

[22] At the last hearing of this matter, the Union claimed that the matter had not been 

withdrawn by the Union while the Employer claimed that the matter had been settled. The Board agent 

will check the records of the Employer to determine if the payments required by the agreement set out 

in LRB File Nos. 289-97 and 290-97 were paid by the Employer. If not, the Employer is ordered to pay 

the amount to Ms. Hassman. If payment has been made, no further Order will be made with respect to 

her in accordance with the agreement reached between the Employer and the Union. 

Elaine James: 

[23] Ms. James was terminated from her employment on July 4, 1997. She commenced 

employment with the Employer on May 8, 1995 and is entitled to three months of severance pay. Ms. 

James was offered employment with the Employer subsequent to her termination at a rate of pay of 

$7.85Ihour. Her hourly rate at the time of termination was $1O.76Ihour and she regularly worked 40 

hours/week. Ms. James was paid $932.57 as pay in lieu of notice at the time of her termination. 

[24] The Board agent will determine what, if any, income Ms. James earned during the 

period from July 4, 1997 to October 4, 1997 and deduct the same, along with the pay in lieu of notice, 

to determine what, if any, severance is owing to Ms. James. The Board does not find that Ms. James 

failed in her efforts to mitigate her loss by refusing to return to work for the Employer at a pay rate 

substantially below that which she was paid at the time of her termination. 

Pat Quartly: 

[25] Mr. Quartly was hired by the Employer on September 18, 1995. His severance 

entitlement would be two months. This period is less than the 90 day minimum notice required to be 

given under the technological change provisions contained in s. 43(3) of the Act. Although the Board's 

Order dated August 6, 1998, did not address the technological change aspects of the application because 

the matter was still pending before the courts, this aspect of the original Order has subsequently been 

upheld by the Court of Appeal. At a minimum, under s. 43(3) of the Act Mr. Quartly would be entitled 

to three months notice. We will account for this by ordering that Mr. Quartly be paid three months 
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severance, less any income earned during the period from June 14, 1997 to September 13, 1997 and less 

the sum of $720.00 paid to him as payment in lieu of notice. Mr. Quartly's hourly rate was $9.00 and he 

worked a 40 hour week. 

[26J At the original hearing, the evidence of mitigation with respect to Mr. Quartly was 

incomplete. The Board agent is directed to determine, what, if any, earnings Mr. Quartly received in 

the period from June 14, 1997 to September 13, 1997 and to calculate the severance owing in the 

manner set out in the proceeding paragraph. 

Robin Melnyk: 

[27] The Employer hired Mr. Melnyk on January 6, 1997. His situation is similar to Mr. 

Quartly in that his severance entitlement would be less than three months if no regard is taken of the 90 

day notice period required under s. 43 of the Act. As a result, he win be awarded three months 

severance pay. Mr. Melnyk earned $10.00Ihour and worked a 40 hour week. He was paid $800.00 as 

pay in lieu of notice at the time of his termination. The evidence with respect to mitigation was 

incomplete. The Board agent will determine what, if any, Mr. Melnyk earned during the period from 

June 14, 1997 to September 13, 1997 and deduct that amount, along with the pay in lieu of notice, from 

the severance amount to determine the amount owing to Mr. Melnyk, if any. 

[28] The Board does not require proof of any efforts made by Ms. James, Mr. Quartly or 

Mr. Melnyk to obtain alternate employment during the three month period of severance. A three month 

period of unemployment in circumstances where reinstatement is being sought in a labour dispute is not 

unexpected or unusual. If employment was obtained, however, it must be accounted for in the 

determination of the severance pay owing to the employee. 

Reinstatement Issues 

[29] On behalf of the Union, Mr. Haughey notified the Employer on August 25, 1998 that 

three employees were seeking reinstatement to positions with the Employer. Henry Franke sought 

reinstatement to the position of salesman. The Employer requested that Mr. Franke return to work on 

November 2, 1998. It was agreed at the hearing that monetary loss for Mr. Franke would not include 

the week of November 2, 1998 as Mr. Franke actually returned to work on November 9, 1998, as he 

required additional time to provide notice to his current employer. 
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[30] Mr. Wood sought reinstatement to the position of dispatcher. He also returned to work 

on November 9, 1998 and the week from November 2, 1998 to November 8, 1998 will not be 

considered in the calculation of monetary loss. 

[31] Steve Mayer sought reinstatement to the position of accounts payable/receivable. He 

returned to work on November 9, 1998 and the week from November 2 to November 8, 1998 will not 

be considered in the calculation of monetary loss. 

[32] Two issues arose with respect to these three employees. First, are they entitled to bid 

on positions outside the driver classification? Second, are they entitled to full monetary loss, or to 

severance payments, similar to the ones ordered above? 

Assignment of Position 

[33] The Board Order dated August 6, 1998 does not specify if employees are required to 

possess the minimum qualifications for a position in order to exercise their seniority to bump into the 

position. In the Reasons for Decision issued with the Order, the Board concluded that the Union would 

have achieved in bargaining lay-off by seniority on a plant-wide basis, and a three month training 

period during which employees would be entitled to establish their ability to perform the work in 

question. 

[34] In our view, the best method of implementing the Order is to reinstate Mr. Franke, Mr. 

Wood and Mr. Mayer to driver positions. The three employees were vacuum truck drivers and, at the 

hearing of this matter, the Employer aclmowledged that all three are qualified to drive the front-end and 

roll-off trucks. All three possess the minimum qualifications for driving trucks. Without reviewing an 

of the evidence in detail, we do not find that Mr. Franke, Mr. Wood or Mr. Mayer possess the minimum 

qualifications required to perform the positions which they sought to bump, that is, sales, dispatch and 

accounts receivable. 

[35] The Employer purported to reinstate Mr. Franke to Mr. Sali's position as a roll-off and 

front-end driver but, at the time of the hearing, Mr. Franke was primarily assigned to clean portable 

toilets and other garbage containers. Mr. Wood was placed in a position similar to Mr. Franke cleaning 
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toilets and garbage containers. Mr. Mayer was assigned to the one ton truck loading and delivering 

portable toilets. Mr. Mayer was told to work along with Mr. Franke for a period of time loading and 

unloading portable toilets from a half ton truck. Mr. Mayer asserts that there are more junior employees 

working on roll-off trucks. 

[36J In our view, at the time of the hearing, the Employer had not made a genuine effort to 

comply with any reasonable interpretation of the Board's Order in regard to the reinstatement of Mr. 

Franke, Mr. Wood or Mr. Mayer. One could view the Employer's actions in assigning Mr. Franke and 

Mr. Wood to the toilet cleaning brigade as punitive in nature. Clearly, their seniority entitles them to 

bump employees who are operating roll-off and front-end trucks. 

[37J The Board therefore directs the Employer to assign Mr. Franke to the driver position 

selected by Mr. Franke based on his seniority date of April 25, 1994. After Mr. Franke has selected a 

driver position, Mr. Wood shall similarly select a driver position based on his seniority date of July 19, 

1994. Finally, Mr. Mayer shall select a driver position based on his seniority date of November 21, 

1995. Mr. Franke, Mr. Wood and Mr. Mayer shall commence the actual work of the selected positions 

within seven days of making their selection. If any further training is required for the three employees, 

it shall take place while they are performing the actual duties of the positions they have selected. 

[38] The employees who are displaced from their positions as a result of the bumping by 

Mr. Franke, Mr. Wood and Mr. Mayer, shall similarly select positions for which they possess the 

minimum qualifications in order of their seniority. "Minimum qualifications" means the qualifications 

established by the Employer in the job advertisement leading up to the hiring of the current applicant or 

the qualifications of the person occupying the position at the time they were hired into the position if no 

job advertisement exists. 

[39] The Board agent is directed to meet with the Union and the Employer to establish the 

bumping schedule for all employees. 

Monetary Loss 

[40] Paragraph (g) of the August 6, 1998 Order required the Employer to pay monetary loss 

to the employees reinstated under the bumping procedure. Monetary loss is a different remedial 
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concept than severance pay. It includes lost wages for the entire period of unemployment, subject to 

mitigation. 

[41] In the present application, the Employer argued that an award of monetary loss to the 

returning employees was inappropriate as they would receive much more in damages as a result of the 

closure of the vacuum truck division than the employees who elected not to return to work with the 

Employer. 

[42] As indicated in the earlier Reasons for Decision, the Board is attempting to place 

employees in the position they would have been in but for the Employer's violations. In this instance, 

had the Employer negotiated with the Union with respect to the closure of the vacuum truck division, 

the Board estimated that a seniority based bumping procedure would have resulted. A seniority based 

bumping procedure would have entitled vacuum truck drivers to continue their employment with the 

Employer by displacing other employees who were junior to them. Vacuum truck drivers with 

sufficient seniority to bump other employees would not have suffered any period of unemployment as a 

result of the closure. In order to make the reinstated drivers whole in terms of remedial relief, the Board 

ordered the payment of monetary loss, as opposed to severance pay. We are not persuaded on this 

application to reconsider this aspect of our decision. 

[43] With respect to Mr. Franke, the Board finds that he took reasonable steps to mitigate 

his income loss. The Employer argued that Mr. Franke should not be compensated for the period of 

time during which he attempted to establish a computer-based training business, which resulted in an 

actual loss for Mr. Franke. In our view, Mr. Franke was engaged in a reasonable attempt to earn an 

income during this period and no deduction should be made from his claim as a result of the lack of 

success of the business. The income loss for Mr. Franke can best be determined by referring to the 

income paid to the employee whom Mr. Franke elects to bump. The monetary loss payable to Mr. 

Franke can be determined as follows: 

Gross income paid by the Employer to the employee whom Mr. Franke elects to bump for the 

period from June 14, 1997 to the date Mr. Franke is placed in the position, except for the week 

of November 2 to November 8, 1998, or the hours worked during the period in question by the 

employee whom Mr. Franke elects to bump times $13.35 for all straight time hours and $20.03 

for all overtime hours, whichever calculation is greater, less the following: 
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[44J 

(a) the sum of $2,136 paid to Mr. Franke as Labour Standards pay in lieu of 

notice; 

(b) the sum of $10,026.54 earned by Mr. Franke in mitigation during his period of 

unemployment; and 

(c) the sum paid to Mr. Franke by the Employer during the period from November 

9, 1998 to the date that Mr. Franke is placed in the position he elects to bump. 

With respect to Mr. Wood, the Board finds that he also took reasonable steps to 

mitigate his income loss. Mr. Wood initially attempted to obtain work as a vacuum truck driver at the 

Coop Refinery and he, along with Mr. Mayer, worked with an owner of vacuum trucks to make a 

proposal to the Coop Refinery for the vacuum service. Although nothing came of this effort, it was not 

an unreasonable step to take in the circumstances as the Coop Refinery had been a key client of the 

Employer's vacuum truck division. Mr. Wood sought other employment and eventually obtained work 

with Heidinger's Construction (1991) Ltd. in Forget. Mr. Wood's monetary loss shall be calculated as 

follows: 

gross income paid by the Employer to the employee whom Mr. Wood elects to bump for the 

period from June 14, 1997 to the date Mr. Wood is placed in the position, except for the week 

of November 2 to November 8, 1998; or the hours worked during the period in question by the 

employee whom Mr. Wood elects to bump times $13.35 for all straight time hours and $20.03 

for all overtime hours, whichever calculation is greater, less the following: 

(a) the sum of $1,088 paid to Mr. Wood as Labour Standards pay in lieu of 

notice; 

(b) the sum of$32,164.74 earned by Mr. Wood in mitigation; and 

(c) the sum paid to Mr. Wood by the Employer during the period from 

November 9, 1998 to the date that Mr. Wood is placed in the position he 

elects to bump. 
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[45] Mr. Wood and Mr. Mayer claimed to incur extraordinary expenses in earning income 

at Heidinger's Construction and some evidence was presented with respect to out-of-town travel costs 

and out-of-town living costs. In our view, the calculation of monetary loss is sufficiently complex 

without adding the issue of employment expenses. We assume that some expenses are incurred in 

earning any income and it is difficult for the Board to calculate the amount that may be considered "out 

of the ordinary" without receiving detailed evidence. As a result, we will not make any deduction in 

this instance for job related expenses. 

[46] Mr. Mayer's efforts to mitigate were similar to Mr. Wood and we find that they were 

reasonable efforts. Mr. Mayer participated in the effort to obtain work at the Coop Refinery and he 

obtained work at Heidinger's Construction and at Jay's Transport. Mr. Mayer's monetary loss shall be 

calculated as follows: 

[47] 

gross income paid by the Employer to the employee whom Mr. Mayer elects to bump for the 

period from June 14, 1997 to the date Mr. Mayer is placed in the position, except for the week 

of November 2 to November 8, 1998; or the hours worked during the period in question by the 

employee whom Mr. Mayer elects to bump times $11.00 for all straight time hours and $16.50 

for all overtime hours, whichever calculation is greater, less the following: 

(a) the sum of$880 paid to Mr. Mayer as Labour Standards pay in lieu of notice; 

(b) the sum of$16,184.00 earned by Mr. Mayer in mitigation; and 

(c) the sum paid to Mr. Mayer by the Employer during the period from November 

9, 1998 to the date that Mr. Mayer is placed in the position he elects to bump. 

We assign the actual calculation of monetary loss to the Board agent. The Employer 

shall provide the Board agent with access to the information needed to calculate the loss. 
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[48] The Board agent is asked to report to the Board concerning the matters assigned to him 

or her in these Reasons within 30 days of the date of these Reasons. If needed, an extension of time to 

report may be granted by the Board Chairperson or Vice-Chairperson. A final Order setting out the 

exact amounts owing for severance pay and monetary loss will be issued by the Board following receipt 

of the Board agent's report. 
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
LOCAL 1985, Applicant AND GR4.HAM CONSTRUCTION AND ENGINEERING 
LTD., GRAHAM CONSTRUCTION AND ENGINEERING (1985) LTD. , BFI 
CONSTRUCTORS LTD., BANFF LABOUR SERVICES LTD., JASPER LABOUR 
SERVICES LTD., BANFF FINANCIAL CO. INC., PETER BALLANTYNE 
CONSTRUCTION LTD. AND POINTS NORTH CONSTRUCTION LTD., 
Respondents 

LRB File No. 014-98; June 22, 1999 
Vice-Chairperson, James Seibel; Members: Bruce McDonald and Leo Lancaster 

For the Union: Drew Plaxton 
For Graham Construction and Engineering (1985) Ltd.: L.F. Seiferling, Q.c. 
For Banff Labour Services Ltd., Jasper Labour Services Ltd. and Banff Financial Co. Inc.: Kurt 
Wintermute 
For Points North Construction Ltd.: Jay Watson 
For Peter Ballantyne Construction Ltd.: Garth Bendig 

Practice and procedure - Particulars - Board holds that applicant must provide 
respondents with sufficient particulars to allow respondents to reply to issnes 
raised - However, respondents not entitled to particulars in their sole possession 
and control. 

The Trade Union Act, ss. 37 and 37.3. 

The Construction Industry Labour Relations Act, 1992, s. 18. 

REASONS FOR DECISION 

Background 

[1] James Seibel -Vice Chairperson: United Brotherhood of Carpenters and Joiners of 

America, Local 1985 (the "Union") filed an application seeking relief pursuant to The Trade Union Act, 

R.SS 1978, c. T-17 (the Act) and The Construction Industry Labour Relations Act, 1992, SS 1992, c. 

C-29.11 (the "CILRA"). The Union alleged that it has certification Orders for PJ Graham and Sons 

Limited and/or Graham Construction Ltd. (the "certified companies") and that Graham Construction 

and Engineering (1985) Ltd., Banff Labour Services Ltd., Jasper Labour Services Ltd., Banff Financial 

Co. Inc., Points North Construction Ltd. and Peter Ballantyne Construction Ltd., (the "Respondents") 

are bound by the certification Orders as a result of transfer of obligations (successorship) because they 
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are associated or related businesses carried on under common control or direction, or because they are 

sufficiently related to a unionized employer. The Respondents (with the exception ofBFI Constructors 

Ltd.) have submitted that each is unable to file an adequate reply to the application for want of 

particulars. 

[2] In its application the Union alleged that: 

1. The Respondents are successors to the certified companies pursuant to s. 37 of the Act; 

2. The Respondents are associated or related businesses carried on under common direction or 

control and should be treated as constituting one employer for the purposes of the Act, pursuant 

to s. 37.3 of the Act; 

3. The Respondents should be declared to be one unionized employer for the purposes of the 

CILRA and the Act, pursuant to s. 18 of the CILRA; 

4. In so far as the Respondents' business relations constitute "contracting out", they should be 

declared to be "employers" within the meaning of s. 2(g)(iii) of the Act; 

5. The Respondents (with the exception of BFI Constructors Ltd.) have committed unfair labour 

practices in violation of s. 36(2) of the Act in failing to fulfill the union security obligations 

imposed by the Act; 

6. The Respondents have engaged in unfair labour practices within the meaning of ss. 3, ll(1)(a) 

and 11 (1)( c) of the Act; and 

7. The Respondents have aided and abetted violations of the Act contrary to s. 12, of the Act. 

[3] In response to the request for provision of particulars, the Union applied to amend its 

application by adding the contents of a document dated July 10, 1998 entitled "Elaboration of 

Application." The application for amendment was not opposed by the Respondents with the exception 

of paragraphs 2(i) and 2(j), which are hereby struck out as being irrelevant. The amendment is granted 
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pursuant to s. 19 of the Act by adding the material contents of the latter document to the application as 

paragraph 4.1. 

[4] In response to questions posed to the Union by a previous panel of the Board, the 

Union filed a letter dated July 31, 1998 which contained particulars relevant to the application. 

[5] In February, 1999, Graham Construction and Engineering (1985) Ltd. and Points North 

Construction Ltd. sought further particulars. At the hearing of the request for particulars, counsel for all 

other Respondents joined in these requests as concerned their respective clients. The particulars 

requested by Graham Construction and Engineering (1985) Ltd. are as follows: 

1. Particulars of the claim under s. 37(1) of the Act. specifically the date of the disposition, who 
was involved in the disposition, and what was disposed of In addition, we require the date that 
the Applicant Union informed the Respondent, Graham Construction and Engineering (1985) 
Ltd. that it was a successor under s. 37(1). 

2. Particulars of a claim under s. 37.3, including the date that Graham Construction and 
Engineering (1985) Ltd. became associated with each of the other corporations. Particulars of 
any facts showing association between each of the named employers other than Graham 
Construction and Engineering (1985) Ltd. 

3. Particulars of any claim under s. 18 of The Construction Industry Labour Relations Act. 
including the date Graham Construction and Engineering (1985) Ltd. became a spin-off of a 
unionized employer and the name of the unionized employer. 

4. Particulars under all claims of the dates the Applicant Union became aware of the 
successorship, associations or spin-off and the dates that the Applicant Union confronted 
Graham Construction and Engineering (1985) Ltd. with its claims. 

5. The names of any employees employed by Graham Construction and Engineering (1985) Ltd. 
in the Applicant's trade division from the date the Applicant alleges it became a successor, 
associate business or spin-off to the date of demand for union security in December, 1997. 

6. Particulars of any notices to the CLR or other employer representative relating to any of the 
named employers from the date of successorship, association or spin-off, information such 
organization of their inclusion as a unionized employer in the trade division. 

7. Particulars of any collective bargaining agreement negotiated in the trade division from 
September, 1992 to the present time, including any provincial or project agreements. 

8. Particulars of any dates that Graham Construction and Engineering (1985) Ltd. was 
approached about collective bargaining before the appointment of CLR. 
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9. Particulars of any grievances filed under any collective bargaining agreement from the date 
Graham Construction and Engineering (1985) Ltd. became a successor to the date of this 
application. 

[6] The particulars requested by Points North Construction Ltd. are as follows: 

Specifically, Points North applies for particulars with respect to the facts set out in 
paragraph 4 of the Union's application as follows: 

(c) the particulars of Local 1985 of the United Brotherhood of 
Carpenters and Joiners of America's successorship including, 
but not limited to, the date the said union informed Points 
North that it was a successor, and the names of any employees 
employed by Points North in the said union's trade division 
from the date the said union alleges it became a successor, 
associated business or spin-off to the date of the demand for 
union security. 

(g) the particulars of the inter-relatedness of the corporations 
forming part of the "Graham Group of Companies H 

including, but not limited to, the particulars of the 
relationship between Points North and the "Graham Group of 
Companies H. 

(h) the particulars of the sale, lease, transfer or other disposition 
of the business or part thereof of the said corporations 
including, but not limited to, the particulars of the date of 
disposition, who was involved in the disposition, what was 
disposed of, and the particulars of any claim under Section 18 
of The Construction Industry Labour Relations Act. 

(j) the particulars of how the said corporations, including Points 
North, have structured their affairs in an effort to minimize 
the impact of, and to avoid, the collective bargaining rights of 
the applicant and its members including, but not limited to, 
the particulars of any dates Points North was approached 
about collective bargaining before the appointment of CLR. 

(k) the particulars of how the said corporations are associated 
and related undertakings operating under common control 
and/or direction. 

(n) the particulars of how the said corporations have completely 
ignored any Certification Orders and/or Collective 
Agreements that may be applicable. 
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[7] Counsel for all parties, with the exception of BFI Constructors Ltd., argued before the 

Board. Counsel on behalf of Points North Construction Ltd. filed a written brief. Counsel for Graham 

Construction and Engineering (1985) Ltd., Banff Labour Services Ltd., Jasper Labour Services Ltd., 

Banff Financial Co. Inc. and the Union filed several cases in support of their arguments. All 

submissions and authorities cited by counsel have been considered by the Board. 

Respondents' Argument 

[81 The main point argued on behalf of the Respondents is that the application and 

supplementary material filed by the Union is bereft of allegations of material fact and is mostly 

comprised of unsupported statements of belief and bald speculation. In particular, counsel addressed 

paragraph 4 of the application point by point in arguing that the application is nothing but bare 

assertions. 

[9] For example, counsel for Graham Construction and Engineering (1985) Ltd. submitted 

that the Union's application asked the Board to declare his client to be bound by the certification Orders 

of the certified companies, but does not specify whether this is by successorship or "spin-off," let alone 

describe sufficient particulars to support either contention. 

[10] Counsel for the Respondents submitted that the particulars requested are necessary for 

them to know the case they must meet and marshal the evidence required to assess potential defences 

and present a coherent defence. For example, there are certain "grandfathering" exceptions in s. 37.3 of 

the Act and s. 18 of the CILRA that the Respondents may wish to rely upon, but without further 

particulars as to when the Union asserted they each became related or under common control they 

cannot properly reply to the claims made. 

[11] Counsel asserted that the magnitude of potential liability makes the requirement for 

further particulars that much more necessary. Counsel also submitted that the length of time that is 

covered as described in the Union's application - some 13 or more years - makes the Respondents' 

defence to the allegations more difficult and natural justice demands that better particulars be provided 

prior to the Respondents being required to reply to the application. The Respondents submitted that the 
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facts alleged by the Union do not disclose a case to be met and that the Union is merely "fishing" for 

information to see whether it has a case. 

Union's Argument 

[12] Counsel for the Union submitted that the Respondents have sufficient information to 

enable them to reply. He said that the Respondents are just trying to find out what the Union knows and 

that no further particulars are necessary for them to respond to the case. He said that the issues are 

well-defined enough and the Respondents are simply seeking to delay the proceedings and deflect 

attention from the real issues. 

[13] Counsel argued that all the facts the Respondents requested are within their own 

knowledge. For example, he said, the Union is not privy to the contracts that may exist between the 

Respondents and does not know who are or have been the employees of each of the Respondents. 

[14] Counsel submitted that during the hearing of the application, if a Respondent 

established that it was taken by surprise by something in the Union's case, the Board could remedy the 

situation by granting an adjournment. Counsel argued that the Union cannot provide particulars of 

matters and facts that are within the sole knowledge of the Respondent. He said that the bulk of the 

Respondents' requests for particulars are regarding matters of law or mixed fact and law citing, as an 

example, the request to know when a respondent becomes a successor or a "spin-off' under the 

legislation. He said that the Union's basic allegation is that the Respondents have structured their 

affairs so as to defeat the Union's bargaining rights, but exactly how they have accomplished this is 

known only to them. He added that the documents and information that are the evidence to prove the 

allegations are within the Respondents' possession or control. 

Statutory Provisions 

[15] The liability portion of the application raises issues with respect to the following 

provisions of the Act: 

2. In this Act: 
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(f) "employee" means: 

(i. 1 ) a person engaged by another person to 
pelform services if, in the opinion of the board, the 
relationship benveen those persons is such that the 
terms of the contract benveen them can be the subject 
of collective bargaining. 

(g) "employer" means: 

(iii) in respect of any employees of a contractor 
who supplies the services of the employees for or on 
behalf of a principal pursuant to the terms of any 
contract entered into by the contractor or principal, 
the contractor or principal as the board may in its 
discretion determine for the pUlposes of this Act; 

3. Employees have the right to organize in and to form, join or assist trade 
unions and to bargain collectively through a trade union of their own choosing; and 
the trade union designated or selected for the purpose of bargaining collectively by the 
majority of the employees in a unit appropriate for that pUlpose shall be the exclusive 
representative of all employees in that unit for the purpose of bargaining collectively. 

11 (1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(a) in any manner, including by communication, to inteifere with, 
restrain, intimidate, threaten or coerce an employee in the exercise of 
any right conferred by this Act; 

(c) to fail or refuse to bargain collectively with representatives 
elected or appointed, not necessarily being the employees of the 
employer, by a trade union representing the majority of the employees 
in an appropriate unit; 

12. No person shall take part in, aid, abet, counsel or procure any unfair labour 
practice or any violation of this Act. 

36(1) Upon the request of a trade union representing a majority of employees in any 
appropriate unit, the following clause shall be included in any collective bargaining 
agreement entered into benveen that trade union and the employer concerned, and, 
whether or not any collective bargaining agreement is for the time being in force, the 
said clause shall be effective and its terms shall be carried out by that employer with 
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respect to such employees on and after the date of the trade union's request until such 
time as the employer is no longer required by or pursuant to this Act to bargain 
collectively with that trade union: 

Every employee who is now or hereafter becomes a member of the 
union shall maintain his membership in the union as a condition of his 
employment, and every new employee whose employment commences 
hereafter shall, within 30 days after the commencement in his 
employment, apply for and maintain membership in the union, and 
maintain membership in the union as a condition of his employment, 
provided that any employee in the appropriate bargaining unit who is 
not required to maintain his membership or apply for and maintain his 
membership in the union shall, as a condition of his employment, 
tender to the union the periodic dues uniformly required to be paid by 
the members of the union,· 

and the expression "the union 11 in the clause shall mean the trade union making such 
request. 

36(2) Failure on the part of any employer to carry out the provisions of subsection 
(1) shall be an unfair labour practice. 

37(1) Where a business or part thereof is sold, leased, transferred or otherwise 
disposed of, the person acquiring the business or part thereof shall be bound by all 
orders of the board and all proceedings had and taken before the board before the 
acquisition, and the orders and proceedings shall continue as if the business or part 
thereof had not been disposed of, and, without limiting the generality of the foregoing, 
if before the disposal a trade union was determined by an order of the board as 
representing, for the purpose of bargaining collectively, any of the employees affected 
by the disposal or any collective bargaining agreement affecting any of such employees 
was in force the terms of that order or agreement, as the case may be, shall, unless the 
board otherwise orders, be deemed to apply to the person acquiring the business or 
part thereof to the same extent as if the order had originally applied to him or the 
agreement had been signed by him. 

37(2) On the application of any trade union, employer or employee directly affected 
by a disposition described in this section, the board may make orders doing any of the 
following: 

(a) determining whether the disposition or proposed disposition 
relates to a business or part of it; 

(f) giving any directions that the board considers necessary or 
advisable as to the application of a collective bargaining agreement 
affecting the employees in a unit determined to be an appropriate unit 
pursuant to clause (b). 

227 
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[16] 

Saskatchewan Labour Relations Board Reports 11999] Sask. L.R.EU{o 220 

37.3(1) If, in the board's opinion, associated or related businesses, undertakings or 
other activities are carried on by or through more than one corporation, partnership, 
individual or association, or a combination of them under common control or 
direction, the board may treat them as constituting one employer for the purposes of 
this Act and grant any relief, by way of declaration or otherwise, that the board 
considers appropriate. 

(2) Subsection (1) applies only to businesses, undertakings or other activities that 
become associated or related after the coming into force of this section. 

Relevant provisions ofthe CILRA include the following: 

18(1) On the application of an employer or a trade union affected, the board may 
declare more than one corporation, partnership, individual or association to be one 
unionized employer for the purposes of this Act and The Trade Union Act where: 

(a) in the opinion of the board, associated or related businesses, 
undertakings or other activities are carried on under common control 
or direction by or through those corporations, partnerships, 
individuals or association; or a corporation, partnership, individual 
or association is sufficiently related to a unionized employer that, in 
the opinion of the board, they should be treated as one and the same. 

18(2) Subsection (1) applies only to corporations, partnerships, individuals and 
associations that commence carrying business, undertakings or other activities in the 
construction industry after the coming into force of this Act. 

18(3) In exercising its discretion pursuant to subsection (1), the board may 
recognize the practice of non-unionized employers peiforming work through unionized 
subsidiaries. 

18(4) The effect of a declaration pursuant to subsection (1) is that the corporations, 
partnerships, individuals and associations: 

(a) constitute a unionized employer in a specified trade division; 
and 

(b) are bound by a designation of a representative employers' 
organization by the minister pursuant to section 10 or a determination 
of a representative employers' organization pursuant to section 11. 

18(5) The board may make an order granting any additional relief that it considers 
appropriate where: 

(a) the board makes a declaration pursuant to subsection (1); and 
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(b) in the opznIOn of the board, the associated or related 
businesses, undertakings or activities are carried on by or through 
more than one corporation, partnership, individual or association for 
the purpose of avoiding: 

(i) the effect of a designation of the minister or 
an order of the board determining an employers' 
organization to be the representative employers' 
organization with respect to a trade division; or 

(ii) a collective bargaining agreement that is in 
effect or that may come into effect between the 
representative employers' organization and a trade 
union. 

18(6) Where the board is considering whether to grant additional relief pursuant to 
subsection (5), the burden of proof that the associated or related businesses, 
undertakings or activities are carried on by or through more than one corporation, 
partnership, individual or association for a purpose other than a purpose set out in 
subclause (5)(b)(i) or (ii) is on the corporation, partnership, individual or association. 

18(7) An order pursuant to subsection (5) may be made effective from a day that is 
not earlier than the date of the application to the board pursuant to subsection (1). 

Analysis and Decision 

229 

[17] The Board has described the purpose and function of its pleadings process in several 

recent decisions including the following: 

Amalgamated Transit Union, Local 615 v. Saskatchewan Abilities Council, [1998] 
Sask. LRBR 156, LRB File No. 335-97 

United Food and Commercial Workers, Local 1400 v. P.A. Bottlers Ltd., [1997] Sask. 
LRBR 249, LRB File No. 017-97 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 
Watergroup Companies Inc., [1993] 1't Quarter Sask. Labour Rep. 252, LRB 
File No. 009-93 

We do not intend to repeat the general principles established by those decisions and other decisions of 

the Board respecting the sufficiency of particulars required in applications initiating a process before 

the Board. 
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[18] A succinct description of the more important factors considered on requests for 

particulars is provided by Sack and Mitchell in the text, Ontario Labour Relations Board Law 

and Practice (Toronto: Butterworths & Co. Ltd., 1985). 

[19] 

1.4540 Adequacy of particulars. In determining whether particulars are adequate, the 
Board does not hold the parties to the strict standard laid down by the courts in the 
drafting of pleadings, but looks at the language of the particulars to see whether they 
contain in substance the material facts which constitute the essential ingredients of the 
alleged acts. Thus, the Board considers such matters as: (1) whether the allegations 
substantially identifj; and describe the offenses alleged and indicate the acts or 
omissions and the time, place and names of the persons involved; (2) the knowledge or 
availability of knowledge possessed by the parties of the circumstances and details of 
the alleged violations; (3) whether the language of the allegations and the absence of 
certain particulars are likely to mislead, confuse or cause real prejudice to the 
opposite party in the preparation of its defence; (4) whether additional particulars 
sought or demanded are merely descriptive of the evidence by which they are to be 
proved rather than of the acts or omissions and the time, place and names of the 
persons involved; (5) the nature and circumstances of the violations alleged; (6) 
whether particulars demanded are likely to be required by the party demanding them 
for the bona fide purpose of preparing his defence or solely as a technical matter for 
the purpose of harassing and embarrassing the applicant and creating delay in the 
disposition of the application. 

The Union has also applied for declarations and relief pursuant to other provisions of 

the Act and the CILRA, most notably regarding successorship and common employer status. 

[20] Unlike pleadings in the civil courts, pursuant to the Regulations, applications to the 

Board are in the form of a statutory declaration as follows: 

[21] 

1, the undersigned, hereby solemnly declare that the submissions above set forth, are, 
in so far as they are matters of fact, true to the best of my information, knowledge and 
belief, and, in so far as they are matters of opinion, are verily believed by me. 

Accordingly, it is hardly a valid objection that the application refers to the 

"information" and "belief' of the declarant or to the declarant's opinion rather than just personal or 

actual knowledge. On the other hand, this does not detract from the requirement that the claims and 

allegations be sufficiently detailed to allow an adequate reply to be made. 



[1999J Sask. L.R.RR. 220 U.RC.J.A., Local 1985 v. GRAHAM CONSTRUCTION LTD. et al 231 

[22J The bulk of the Board's decisions respecting particularity of allegations have dealt with 

applications regarding unfair labour practices under ss. 11 and 12 of the Act. Neither the successorship 

provisions of the Act nor the common employer provisions of the Act or the CILRA have been the 

subject of much discussion or direction in this regard. Indeed, the common employer provisions have 

not been the subj ect of much activity before the Board at all. 

[23] The nature of the allegations in each case will have a significant bearing on the nature 

and degree of particularity required in the initial application to allow the respondent to adequately reply 

and, ultimately, to present its defence at hearing. In the civil courts, one must always plead the 

constituent elements of a cause of action. The courts have also developed more or less specific rules of 

pleading for certain types of actions such as defamation, fraud and conspiracy, such that a defendant 

may demand more particularity of the claims made against him or her depending upon the nature of the 

case. Similarly, in unfair labour practice applications predicated upon allegations of statements made or 

conduct engaged in, the Board has required particulars in order to identify the participants and the 

statements made or actions committed. (See Saskatchewan Abilities Council, supra). 

[24] In argument in the present application, counsel for the Respondents emphasized the 

following statement by the Board in Watergroup, supra, at 258: 

[25] 

Failure to provide reasonable particulars in the initial application would justifY the 
Board in dismissing the application, adjourning the application pending the proviSion 
of particulars, or proceeding with any part of the application which has been 
particularized and refusing to proceed with the remainder. It is absolutely no answer 
for an applicant to argue that the respondent 'knows what the case is about.' As part 
of a fair hearing, the respondent is entitled to have the allegations against it 
particularized in writing. It should not be forced to guess which of its interactions with 
the applicant are the subject of the application. 

As a general proposition this cannot be disputed. But it must be applied in the context 

of the application in question. In Watergroup, supra, the real objection was to the scope of the 

application. The applicant had made an "omnibus" application involving a complex entanglement of 

allegations respecting various unfair labour practices under ss. 11(1) and 12 of the Act. The crux of the 

complaints was allegations concerning meetings, communications, representations and negotiations. 

The allegations were not particularized in the sense that their relationship to the many sections of the 

Act alleged to have been violated was unclear and confusing. The Board ordered the applicant to 
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provide separate particulars with respect to each alleged unfair labour practice and that each be heard 

separately. 

[26] In the Saskatchewan Abilities Council decision, supra, the employer required 

particulars of a similar nature where the allegations of "anti-union" statements made on specific 

occasions were at the core of the complaint. And in P.A. Bottlers, supra, the applicant was directed to 

provide particulars of its allegations of aiding and abetting an unfair labour practice under s. 12 of the 

Act. 

[27] As was the case in Watergroup, supra, the allegations contained in the present 

application and the particulars so far provided in the "Elaboration of Application" and letter of July 31, 

1998 are presented in a cumbersome and disorganized fashion. It cannot be recommended as an 

example of clear, concise and precise pleading and, as the Respondents have complained, it does not 

clearly identify which entities are alleged to be successors or spin-offs of which other entities, which 

entities are associated or related, or which entity or entities control or direct in common the activities of 

other entities. Neither does the application clearly identify which of the many allegations made are 

material facts that support the various assertions of successorship, common employer status and unfair 

labour practice. The Respondents should not be made to guess about these things. 

[28] The Union has not replied to the request for particulars by merely asserting that "the 

Respondents know what the case is about." Rather, with respect to much of the Respondents' request, 

counsel for the Union has said that the Union does not have the information, cannot be expected to have 

the information, and the information requested is within the exclusive knowledge and possession of one 

or more of the Respondents. This is not necessarily an illegitimate response. The knowledge or 

availability of knowledge possessed by the parties is an important consideration in determining the 

adequacy of particulars. 

[29] It is noteworthy that the Respondents did not say that they do not themselves have the 

particulars of any of the information they have requested. The courts have recognized that there are 

indeed situations where a party cannot further particularize its pleadings because it does not have access 

to the information requested by the opposing party, which the opposing party obviously does possess or 

control. The often cited decision of the Saskatchewan Court of Queen's Bench in Mathews v. Cameron, 

[1964] 48 W.W.R. 162 dealt with such a situation and confirmed the practice that the affidavit in 
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support of a motion for particulars should state that the information as to which the moving party 

demands particulars is not already in its possession. The judgment refers to several cases that establish 

that where it appears that the defendant knows the facts while the plaintiff does not, the defendant will 

be ordered to give discovery before the plaintiff is required to deliver particulars. This is not a new 

proposition. The learned Judge stated, at 166-67 

[30] 

In Cousins v. Can. Nor. Ry. (1908), 9 WLR 308,18 Man R 320, it was held (at pp. 309-
10) that: 

. . . the particulars asked for are wholly within the knowledge of the 
defendants. What knowledge the plaintiff has must necessarily be 
slight. Plaintiff's counsel says he cannot in fact furnish these 
particulars. Particulars will not be ordered where it would be 
unreasonable 

... Nor where the ordering of them will embarrass the party of whom 
they are asked, and the want of them will not take the party asking 
them by surprise, as where the knowledge of the circumstances of the 
case lies within the party asking particulars. 

The Plaintiffs, on the pasis of this authority, clearly should not have been required to 
give particulars of something which is exclusively within the knowledge of the 
defendants in this instance. 

In Continental Lime Ltd. v. Med Finance Co. S.A. (1992), 15 C.B.R. (3d) 136, the 

British Columbia Court of Appeal in Chambers held that where causes of action are based upon 

evidence to be found wholly or largely in the hands of the defendant against whom the allegations are 

made, the plaintiff is not required to provide particulars of the specific allegations until discoveries are 

concluded .. 

[31] Decisions of the civil courts respecting sufficiency of particulars in pleading are 

instructive but must be considered in the context of the differences in process before the Board in light 

of the purposes and objects of the Act. Unlike the courts, the Board has no formal process of pre

hearing examinations and documents production and will not consider, except perhaps in the most 

compelling of instances, the device often used by the courts of deferring provision of particulars until 

after examinations for discovery. As described in the decisions noted, the Board must be mindful of its 

obligation to balance expedient decision-making and procedural fairness. The Board's process of 

application and reply must serve the functions of ease of access, flexibility and expediency to a greater 

degree than the civil courts 
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[32] However, as stated by the Alberta Labour Relations Board in United BrotherhG 

Carpenters and Joiners of America, Local 1325 v. Fraser Bros. Roofing Ltd., [1997] Alta. LRBF ';41, 

at 548: 

[33J 

It is not sufficient to merely rephrase the words in the Code in such a way that creates 
an allegation aimed at one or more parties. In order to constitute sufficient 
particulars, the application or reply must go further and identifY the acts which 
comprise the allegation with sufficient detail that the Board can determine whether the 
party making the statement truly has the information or is merely engaging in a fishing 
expedition. 

In the present case the Respondents have requested numerous particulars. Part of their 

request has merit; part does not. The application and particulars in their present form are prolix and 

confusing. As asserted by the Respondents, the application does not specifically identifY which of them 

is the subject of the varied allegations made and relief sought. On the other hand, the Respondents have 

not asserted that what they request is not already known to them, exclusively within their knowledge, 

nor exclusively available to them. It is clear that some of the information sought would reasonably and 

likely only be in the possession or control of the Respondents, and that some of it is evidence rather 

than material fact necessary to reply to the application or conduct the case. 

[34] In Plains-Pacific Construction Ltd., et al. v. Plumbers, Local 488, [1993] Alta. LRBR 

497, the Alberta Labour Relations Board considered the sufficiency of particulars of allegations of 

successorship and common employer status. It held that the particulars, in the context of those types of 

applications, must raise the allegations "beyond the realm of possibility or speculation" such that, if 

accepted, the relevant provisions of the labour relations statute may apply. The Alberta Board stated, at 

513: 

As noted in Sluart a/son and Vikon Technical Services, particulars are a set of 
allegations of fact which, if accepted as true, would establish that the section of the Act 
in question may apply, or have been violated. There is no requirement to prove their 
allegations in the initial application, they must just make them. The Board is satisfied 
that Local 488 has set out in enough detail the particulars needed to establish an 
action under section 190. To this end, Local 488 alleges the involvement of the 
Midwest Group in associated or related activities. Particulars exist to show some 
connection exists between the work done by the companies. The particulars also allege 
common control or direction through one corporate entity. 
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[35J The Respondents have objected that some of the allegations in the present application 

are simply bald assertions unsupported by material facts. Clearly, conclusions have been pleaded that 

the Union wants the Board to confirm. Particulars are the specifics of the matters or events that lead to 

the conclusions. Sufficient particulars must be provided to allow the Respondents to reply to the issues 

raised. The Union must then call evidence at the hearing to prove the facts it has stated. The 

Respondents are entitled to know the matters that are in issue and the material facts upon which the 

Union relies. In certain cases, sufficient evidence may not be available until after disclosure of 

documents either before or at the hearing. This may be the situation in the present case. Indeed, some 

of the particulars of those facts may be in the sole possession and control of the Respondents and not 

presently accessible to the Union. The nature of the allegations in the present case makes it likely that 

this is the situation. The Respondents are not entitled to those particulars. 

[36] Accordingly, we have determined that the Union should provide certain additional 

particulars. This will also require that it restate some of the particulars already provided in a more 

coherent and organized fashion. If some of the particulars are not known, this should be stated. 

[37J The particulars to be provided are as follows: 

1. With respect to the transfer of obligations under s. 37 of the Act, the Union shall provide 

particulars as follows: 

a. Identification of the Respondent(s) which disposed of a business or 
part thereof; 

b. the date or time period of each disposition; 

c. a description of the business or part thereof disposed of; 

d. the method of disposition; 

e. identification of the Respondent(s) which acquired the business or a 
part thereof; 

f. the date when the Union became aware of the disposition in each case; 

g. whether the acquisitor was advised by the Union that it was a 
successor under s. 37 and, if so, the date of that advice. 
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2. With respect to the claims under s. 37.3 of the Act, the Union shall provide particulars as 

follows: 

a. identification of which of the Respondents, their businesses, 

undertakings or other activities are related or associated to which of 

the other of the Respondents, their businesses, undertakings or other 

activities; 

whether, in each case, the Respondents, their businesses, 

undertakings or other activities became associated or 

related after the coming into force of s. 37.3 of the Act on 

October 28, 1994; 

in each case, the material facts upon which the allegation 

of association or relation is based; 

b. whether the associated or related businesses, undertakings or other 

activities are carried on by or through more than one of the 

Respondents or other corporation, partnership, individual or 

association, or a combination of them under common control or 

direction; 

the material facts upon which the allegation of common 

control or direction is based and the date when the Union 

became aware of the common control or direction. 

3. With respect to the claims under s. 18 of the CILRA, particulars as follows: 

a. identification of which of the Respondents, their businesses, 

undertakings or other activities are related or associated to which of 

the other Respondents, their businesses, undertakings or other 

activities; 
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[38] 

in each case, the material facts upon which the allegation 

of association or relation is based; 

b. whether the associated or related businesses, undertakings or other 

activities are carried on under common control or direction by or 

through those corporations, partnerships, individuals or associations, 

the material facts upon· which the allegation of common control or 

direction is based, and the date when the Union became aware of the 

association or relation; 

which of the Respondents, corporations, partnerships, 

individuals or associations are related to a unionized 

employer, including the identity of the unionized 

employer, the material facts upon which the allegation of 

relation is based, and the date when the Union became 

aware of the relation. 

The Union shall furnish its replies to the ordered particulars to the Respondents and to 

the Board within 14 days of the date of the Board's Order in this matter. The Respondents shall file 

their respective replies to the application within a further 14 days. It is expected that the replies in turn 

will specifically set out the Respondents' defences and reply to the application with sufficient 

particularity. Any further requests for particulars in this matter shall be made to and determined by the 

Executive Officer of the Board. 
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AMALGAMATED TRANSIT UNION, LOCAL 588, Applicant and CITY OF REGINA 
AND W AYNE BUS LTD., Respondents 

LRB File No. 363-97; June 28, 1999 
Vice-Chairperson, James Seibel; Members: Donna Ottenson and Tom Davies 

For the Union: Gary Bainbridge 
For Wayne Bus: Robert Watson 
For City of Regina: James McLellan 

Practice and procedure - Delay - Given position taken by employer during 
bargaining, union acted with reasonable diligence in bringing application - No 
evidence of serious prejudice to employer - Board declines to dismiss application 
for delay. 

Employer - Designation of principal or contractor - Board identifies and applies 
tests and guidelines for determining, as between principal and contractor, who is 
employer of employees. 

Employer - Designation of principal or contractor - Board concludes that 
principal does not exercise sufficient fundamental control over contractor to be 
the employer of employees of contractor - No sound labour relations footing upon 
which to justify designation pursuant to s. 2(g)(lli) of The Trade Unioft Act. 

Employer - Common employer - Board identifies and applies tests and guidelines 
for determining whether two respondents are common employers who should be 
treated as one employer pursuant to s. 37.3 of The Trade Union Act. 

Employer - Common employer - Board finds that two respondents are carrying 
on associated or related businesses, but declines to find that the associated or 
related businesses are carried on under common control or direction within the 
meaning of s. 37.3 of The Trade Union Act. 

The Trade Union Act, ss. 2(g)(lli) and 37.3. 

REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: The Amalgamated Transit Union, Local 588 (the 

"Union") was designated as the certified bargaining agent on behalf of all paratransit bus and van 

operators ("paratransit operators") ofWayne Bus Ltd. ("Wayne Bus"), by an Order of the Board dated 

February 8, 1996. 
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[2J The City of Regina (the "City") operates the Regina Paratransit Service (the 

"Paratransit Service") which provides a transportation service for disabled persons in Regina who are 

unable to use the regular transit system. The City has contracted the operation and maintenance of the 

vehicles used in the Paratransit Service to Wayne Bus. 

[3] The Union's application was for the following: 

1. A declaration pursuant to s. 2(g)(iii) of The Trade Union Act, R.S.S. 1978, c. T-17 (the Act) that 

the City is the employer of the paratransit operators ofWayne Bus for the purposes of the Act; 

and 

2. In the alternative, a declaration pursuant to s. 37.3 of the Act whereby Wayne Bus and the City 

shall be treated by the Board as constituting one employer for the purposes of the Act on the 

basis that they carry on associated or related businesses or activities in the form of the 

Paratransit Service under their common control or direction. 

Statutory Provisions 

[4] 

2. 

The sections of the Act in issue include: 

In this Act: 

(g) "employer" means: 

(Ui) in respect of any employees of a contractor 
who supplies the services of the employees for or on 
behalf of a principal pursuant to the terms of any 
contract entered into by the contractor or principal, 
the contractor or principal as the board may in its 
discretion determine for the purposes of this Act; 

37.3(1) If, in the boards opinion, associated or related businesses, undertakings or 
other activities are carried on by or through more than one corporation, partnership, 
individual or association, or a combination of them under common control or 
direction, the board may treat them as constituting one employer for the purposes of 
this Act and grant any relief by way of declaration or otherwise, that the board 
considers appropriate. 
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37.3(2) Subsection (1) applies only to businesses, undertakings or other activities that 
become associated or related after the coming into force of this section. 

Historical Background of Paratnmsit Service 

[5] Prior to 1975, the Saskatchewan Council for Crippled Children and Adults, which later 

changed its name to the Saskatchewan Abilities Council ("SAC"), provided limited transportation 

service for the physically disabled in Regina. Its vehicle operators were organized in an employees' 

association. The City was not involved in the provision or administration of this service. In 1975, the 

province of Saskatchewan (the "Province") reviewed transportation services for the disabled and 

established the Transit for the Disabled Program (the "Program"). Under the Program, the Province 

agreed to contribute up to 50 per cent of operating costs and 75 per cent of approved capital costs of 

providing transit services for citizens with disabilities. The City joined the Program but opted to 

contract out the entire service to SAC rather than directly operate it. 

[6] The Regina Special Needs Transportation Service, as it was then called, was operated 

by SAC on an informal arrangement with the City. As a condition of the Program, the City was 

required to O\vn the lift buses used by SAC to provide the transit service. SAC billed the City monthly 

for its expenses plus an administration fee as a percentage of those expenses. The City and the Province 

equally shared the operating costs. Funding levels were established on the basis of a budget request 

submitted annually by the City to the Province for the following year. For the first several years, SAC 

operated the service within the approved budget funding. However, in the early 1980s, actual operating 

costs of the transit service exceeded the approved funding. The operating deficit was caused by 

increased usage which resulted from an expansion of the eligibility criteria for paratransit service 

clients. 

[7] In 1989, the Province declined to fund increases in operating deficits and froze its level 

of funding, thereby effectively reducing its share of the operating costs. As a result, the City's share of 

operating costs increased to 52 per cent in 1989 and 57 per cent in 1990. The City was eager to control 

costs and felt that a failure to do so would result in a reduction of service. 
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[8] In September 1990, the City approved in principle a new special needs transportation 

service delivery model. The model contemplated the creation of a centralized scheduling, dispatching 

and administrative unit at the City, which could match system clients with the most cost-effective type 

of vehicle for individual client's requirements. Under SAC all services were provided by lift-equipped 

vehicles regardless of client needs. Under the proposed "brokerage model," the type of vehicle 

dispatched would depend upon a number of factors, such as, whether the client was ambulatory, 

required an attendant, or had other special needs. The "brokerage model," which was described in a 

1991 Report to City Council from the City Manager (the "Report"), proposed that the City contract with 

various service providers to provide vehicles and drivers for the transit service. 

[9] The major benefit of the brokerage model was perceived to be its increased cost 

effectiveness, which would be achieved by the City assuming direct control of scheduling, dispatching, 

administration, and accountability. The proposed model also reinforced the concept of special needs 

transit as a public service by incorporating part of its functions within the City. The following excerpt 

from the Report provided some insight into the motivation and intent of the City in directly assuming 

some functions of the Paratransit Service: 

[10] 

Benefits ofthe Brokerage Model 

1. As indicated in the previous discussion, the brokerage model provides a more 
efficient and cost effective service by more appropriately matching service 
vehicles to client requirements. 

2. As the centralized unit for scheduling, dispatching and administration becomes 
a direct component of the city's services, greater control and accountability of 
special needs transit is created. 

As was the case in Edmonton, vehicle dispatching in the Regina system currently falls 
to the contractor, i.e. the Saskatchewan Abilities Council leaving the City of Regina 
without this key element of control. The feasibility analysis conducted of the Edmonton 
brokerage concluded that this was the most important element controlling the 
reliability and cost effectiveness of their disabled transit service. 

The Report specifically foresaw that the public would identify special needs transit as a 

public service operated by the City's transit department if the brokerage model was adopted. 
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The establishment of the brokerage centre directly administered by the City is an 
effective means of reinforcing the concept of special needs transit as "public" service. 
Additionally, it facilitates the integration of regular and special needs transit services 
(hours of service and fares etc.) and creates access for special needs transit to other 
city sources and expertise, i.e. personnel, purchasing, systems support, etc. 

Under the heading "Implications of Establishing the Brokerage Centre," the Report 

stated, in part: 

[12] 

Even though the City's prOVlswn of Special Needs Transportation is currently 
contracted out or "privatized", it is expected that the issue of privatization will be 
raised in respect to the concept of the brokerage model, and the provision of service 
through alternate carriers. 

While the issue has some relevance, the brokerage model, as proposed, effectively 
establishes Special Needs Transit as a public service, operated by a City department, 
directly accountable to its users and the taxpayer. 

The Report identified two alternatives to the proposed brokerage model: continue with 

the existing system, or tender the operation of the complete service requiring the successful contractor 

to operate it on a brokerage system. However, the Report concluded: 

[13] 

The proposed model is considered preferable as it most effectively retains "public" 
control and accountability while benefitingfrom cost efficiencies of private carriers. 

SAC continued to operate the service until 1991, when the City decided to tender 

vehicle operation and maintenance, and to assume the dispatch, scheduling and administration functions 

itself. In the end, the City did not adopt a full "brokerage" system. The City awarded the vehicle 

operation and maintenance contract to Access Transit which operated lift buses and later that year 

introduced minivans. In early 1994, the lift bus contract with Access Transit expired and was put out 

for tender. A two-year contract was awarded to Western Superior Bus Lines Ltd. ("Western Superior"). 

Wayne Bus purchased Western Superior in 1995 and many of Western Superior's paratransit operators 

transferred their employment to Wayne Bus. 

[14] Until 1991, SAC had operated all aspects of the service including vehicle operation, 

maintenance, scheduling and dispatch with its own employees. Since 1991 the operating and 

maintenance personnel have been provided by the contractor and the City has used its own employees 
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for the dispatch, scheduling and administration functions, some of whom were former SAC employees. 

The City's scheduling and dispatch staff, which consists of three full-time and three part-time 

employees ("paratransit clerks"), is part of the Union's bargaining unit at the City. The Union 

represents approximately 205 employees in this bargaining unit. Three managers administer the 

Paratransit Service, the most senior being the director of transit who also oversees the regular transit 

system. 

[15J As indicated above, Wayne Bus began operating the Paratransit Service in mid-1995 

under the terms of the contracts between Western Superior and the City. The contract to operate a 

paratransit minivan service runs for five years commencing May 1, 1995 (the "minivan contract"). In 

April, 1996 the lift bus contract expired and was put out for tender. It was awarded to Wayne Bus for a 

term of five years commencing June 1, 1996 (the "lift bus contract"). At present, Wayne Bus operates 

21 lift buses and eight minivans. 

Lift Bus Contract 

[16] The tender instruction package for the lift bus contract tendered in 1996 included a 

Paratransit Service information document, an instruction to bidders document, and a form of tender. 

The first of these documents describes the Paratransit Service as "a public service operated by the City 

for people whose disability prevents their use of the regular transit system." This document also 

describes the nature of the service provided and the hours of operation. The "Project Description" in 

that document states as follows: 

Project Description 

1. The work to be done under this Contract shall consist of the provision of 
drivers and driver supervision for the Regina Paratransit Service (RPS); as 
well as the storing, servicing, fuelling, maintenance and repair of the City 
owned fleet of liji-equipped buses used by the RPs. 

2. Fuel for the City owned fleet of buses will be provided by the City. 

3. The City will be responsible for major repairs, however, the Contractor will be 
responsible for conducting all transactions required to identify, initiate and 
complete required major repairs. 
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Pricing information in the tender instructions stated as follows: 

Unit Price 

4(1) The work under this Contract shall be measured and paid for on a unit price 
basis. 

A unit will consist of each hour of transportation service that is assigned or scheduled 
by the City. 

5. Approximately 43,000 hours of assigned service or units of work are available 
per year under this Contact. 

The quantities for which payment will be made to the Contractor are to be determined 
by the Work actually pelformed and completed by the Contractor, to be measured as 
specified in the Articles of Agreement. 

The estimated quantities of work are outlined in Schedule B. 

Prices tendered shall be gross prices including all applicable duty, freight, cartage, 
Federal and Provincial Taxes and charges governmental or otherwise paid and 
including profit and all compensation which shall be due to the Contractor for 
supplying labour, materials, equipment and supervision not only for the classifications 
expressly specified, but for those which have been omitted and all details necessarily 
connected with the completion of the Work and all risks and contingencies connected 
herewith. 

Bidders were requested to tender on the basis of both a three-year and a five-year term. 

Prior experience was described as important and bidders were required to complete a qualification 

questionnaire. 

[19] The instructions stated that the successful contractor would be required to maintain 

commercial automobile liability and comprehensive liability insurance coverage in specified amounts. 

It was also required that the tender submission include evidence of eligibility to obtain a performance 

bond in the amount of $20,000 and a copy of any union contract in force "or a tariff of minimum wages 

and working conditions." With respect to the latter item, Wayne Bus included the following statement 

in its tender submission: 

Wages And Working Conditions 

Present labour costs to Wayne Bus Ltd. are $10.62 per hour. All Saskatchewan labour 
laws are in force regarding hours of work, holidays and working conditions. 

Presently there are no union contracts in place. 
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At that time the Union had filed its application for certification but no Order had issued. 

[20] The instruction document also provided that the City reserved the right to negotiate the 

terms of any bid and to award the contract on revised terms. The tender submission by Wayne Bus 

contained hourly rates (inclusive of GST) for the five year contract of $26.75 per hour in the first year, 

incrementally increasing to $31.03 per hour in the fifth year. Following a request by the City to submit 

revised pricing information, Wayne Bus secured a five-year contract based on an hourly rate (including 

GST) of $22.08 per hour in the first year increasing incrementally to $23.43 per hour in the fifth year. 

[21] The articles of agreement between the City and Wayne Bus, effective April 30, 1996, 

provide that the contract documents include the articles, as well as the Paratransit Service information 

document, instructions to bidders and the form of tender submitted by Wayne Bus. The articles of 

agreement describe the types of transportation services provided by the Paratransit Service as follows: 

[22] 

"Contract Service" means pre-booked, private service or service beyond normal 
operations provided on a regular basis. 

"Charter Service" means pre-booked private service or service beyond normal 
applications provided on a request basis, which service may extend travel beyond the 
city limits. 

"Non-Subscription Trips" means occasional or casual trips such as social, personal, 
business, medical or recreational trips booked at least two hours in advance of the 
required pick-up time. 

"Subscriptions Trips" means trips which are made one or more times a week at the 
same time from the same origin to the same destination. 

Article 19 of the agreement gives the City the authority to schedule and dispatch all 

servIce. Under Article 24 the City reserves the right to change schedules at any time, and under Article 

34 it reserves the right to adjust the hours of operation on 18 hours' notice. 

[23] The prOVISIOns of the lift bus contract that establish an independent contractor 

relationship between the City and Wayne Bus include the following: 

61 (1) Nothing herein shall be construed as in any way constituting this a partnership 
among or a joint venture by the parties, or be construed to evidence the intention of the 
parties to constitute such a relationship. 
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(2) Neither party shall hold itself out contrary to the terms of this section by 
advertising or otherwise, nor become liable or bound by any representation, act or 
omission whatsoever of the other party contrary to the provisions of this section. 

The parties acknowledge that the Contractor is at all times an independent contractor 
and shall not under any circumstances be an employee of the City. 

All contracts, whether of employment or otherwise, entered into by the Contractor with 
respect to this Contract shall be made by the Contractor as principal and not as agent 
of the City and the City shall have no liability therein. 

All drivers of the Contractor are employees or independent contractors of the 
Contractor. 

The lift bus contract allows for termination by the City in certain events, but does not 

allow for termination by Wayne Bus. Those events are, essentially, insolvency of the contractor, 

unremedied breach after notice, and passenger safety concerns. 

Minivan Contract 

[25] The form of the tender documents for the minivan contract is very similar to that for 

the lift bus tender process, with certain changes necessitated by the fact that the mini vans were to be 

owned and provided by the contractor rather than supplied by the City. 

[26] The information document contained the same information as provided to bidders for 

the lift bus contract, as well as additional paragraphs including the following: 

[27] 

Transportation: 

The RPS from its establishment as a public transportation system in 1975, used afleet 
of lift-equipped vehicles to transport its passengers. In 1992, minivans were 
introduced into the system to assist in transporting the growing number of registered 
clients who are disabled, but ambulatory. Both the wheelchair lift-equipped vehicles 
and vans operate under contracts with the City of Regina. 

The "Project Description" contained in the instructions to bidders provides as follows: 

The work to be done under this Contract(s) shall consist of the provision of 
transportation services to ambulatory disabled persons. The provision of service will 
include the supplying of vehicles and drivers to provide this transportation. The 
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[28] 

contractor(s) will be responsible for all vehicle maintenance and repair. Subject to 
Clause 16:00 of these Instructions to Bidders, fuel will be supplied by the City of 
Regina. 

Work under this contract(s) will consist of providing a transportation service on an 
hourly basis. 

Approximately 13,500 hours of work per year are available under this contract. Six 
minivans and drivers will be required to provide service on the following basis: 

Each of six vehicles and drivers will provide approximately 2,250 hours of service per 
year of 45 hours per week. Four vehicles and drivers will provide service from 
Monday to Friday between the hours of 7:00 a.m. and 6:00 p.m. This work supplied by 
each of these vehicles and drivers will be referred to as Blocks L IL III and IV. 

Two vehicles will provide service from Monday to Friday during peak hours as well as 
on weekends and evenings. The work supplied by these minivans and drivers will be 
referred to as Blocks Vand VI 

Bidders could tender for the provision of one or more blocks of work, and the City 

reserved the right to award separate contracts for each block of work, but did not do so. Evidence of 

eligibility for a performance bond was not required. Unless a bidder advised otherwise, the City 

expected the mini vans to be used exclusively for work done under the contract. A schedule to the 

instruction to bidders described the vehicles to be provided and established the base colour and signage 

to be displayed. The signage is described as Regina Paratransit Service signage, as provided by the 

City's transit department. Pursuant to the articles of agreement, Wayne Bus was required to equip each 

minivan with a two-way radio supplied by the City. The scheduling and dispatch functions are 

provided by the City. 

[29] Clause 9.07 of the minivan contract reserves to the City the right to adjust the hours of 

operation contained in "Schedule B - Quantities of Work" on minimum 18 hours' notice. Schedule B 

also provides the City with the right to increase or decrease the daily hours of service per vehicle on 18 

hours' notice. 

[30] Driver qualifications, and approval of drivers by the City, are virtually identical to the 

provisions in the lift bus contract. 
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[31] The hourly rate presently paid under the minivan contract is $13.80. Wayne Bus is 

responsible for all maintenance, repair, licensing and insurance of the minivans. The City provides the 

fuel. 

Operational Rules and Procedures 

[32] The operational rules and procedures referred to in clause 5 of the lift bus contract and 

clause 4.02 of the mini van contract are contained in a City document entitled "Policy and Procedure 

Guide for Regina Paratransit Service Clients" (the "Guide"). 

[33] The Guide deals with the eligibility and registration process for clients of the service 

and a host of details and issues involved in the use and provision of the service such as booking 

procedures, pick-up and drop-off procedures, complaints, emergencies and fares, to name a few. For 

example, the Guide recommends to clients that at least one hours' notice of cancellation of a trip be 

given to the Paratransit Service dispatch. If a client does not arrive during the "pick-up window" time, 

the paratransit operator can seek approval from the paratransit clerk to leave without the passenger. 

[34] The Guide advises clients that both complaints and compliments regarding service are 

to be made in person, by telephone to the City's Transit Information Centre or filed with the Paratransit 

Advisory Board. The Guide states that the Transit Information Centre is responsible for "investigation 

and response to all concerns of clients." 

[35] The Guide advises that a monthly operating report is provided to the Paratransit 

Advisory Board and to City Council. This report is prepared by the City. 

[36] While the Guide is not incorporated in the lift bus and minivan contracts between the 

City and Wayne Bus, it is expected that the paratransit operators will abide by the procedures contained 

in the Guide. 
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Additional Evidence 

[37] John McCormick, Brian MeUor and Dawn Duthie testified on behalf of the Union. Mr. 

McCormick is a City transit driver with 22 years of service and has been the president of the Union for 

the past nine years. Mr. McCormick recounted much ofthe background set out above. 

[38] Mr. McCormick described the collective bargaining that occurred between the Union 

and Wayne Bus with respect to the paratransit operators. He indicated that the Union applied for first 

contract assistance because bargaining was slow and the parties could not resolve the two main issues 

which are wages and seniority-based scheduling of paratransit operators. A Board agent was appointed 

by this Board in July, 1997 to assist the parties to reach a first collective agreement. According to Mr. 

McCormick, after several meetings the Board agent advised the Union's bargaining committee that 

Wayne Bus felt its hands were tied on the subject of wage rates because of the lift bus and minivan 

contracts with the City. Similarly, the Board agent advised the Union that Wayne Bus said it was 

unable to address the Union's scheduling demands because the City, not Wayne Bus, controlled the 

scheduling of paratransit operators. Mr. McCormick said that the Union made the present application 

for a common employer declaration as a result of these representations. The Union believes that the 

City should be at the bargaining table. The Union's evidence as a whole attempted to establish that the 

City maintained control over the Wayne Bus paratransit operation to such an extent that the City is the 

employer, according to the definition of that term in the Act, or that the City and Wayne Bus should be 

treated as constituting one employer by reason of common direction or control over their undertakings 

constituting the Paratransit Service. The main factors relied on by the Union in this regard included the 

following: 

the intention to maintain public identification of the Paratransit Service as a 

public service of the City; 

the City's ownership of the lift buses and gratis "lease" to Wayne Bus; 

the City's responsibility for the costs of major repair to the lift buses; 

the City's control over the booking, dispatch and routing functions; 
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the control over wages for the paratransit operators by virtue of the manner in 

which the tendering process was conducted; 

the control over the scheduling function and its effect on paratransit operators' 

hours of work; 

the City's control over the hiring of paratransit operators; 

the City's authority to investigate and deal with client's complaints about 

paratransit operators; 

the extent of the authority of the paratransit clerks over the paratransit 

operators; and 

the City's overall administration of the Paratransit Service and accountability 

to City Council. 

[39] Mr. McCormick noted that Wayne Bus performs routine maintenance and minor 

repairs of the lift buses at its expense, while the City has financial responsibility for, and must approve, 

major repairs to lift buses. Maintenance and repair work is performed by Wayne Bus personnel who 

are not part of the bargaining unit. The maintenance and repair obligations are described in schedules 

to the lift bus contract. Repairs to the lift bus hydraulic equipment are the responsibility of the City. 

[40] Wayne Bus owns the minivans and provides maintenance and repairs at its own cost. 

The City provides the fuel for all vehicles. All of the vehicles are painted in the City's transit 

department colours, and bear the City logo and signage provided by the City identifying the "City of 

Regina Paratransit Service;" most of them bear additional writing stating, "Service Provided by Wayne 

Bus Ltd." An of the vehicles are stored at the Wayne Bus premises and the paratransit operators begin 

and end their shifts from there. 
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[41] Each paratransit vehicle is equipped with a two-way radio with which the paratransit 

operator can be in communication with paratransit clerks or Wayne Bus. The vast majority of 

communication with the paratransit operators is by the paratransit clerks; paratransit operators are 

required to maintain listening contact with the City at all times. The Wayne Bus paratransit supervisor 

can listen in and also communicate with paratransit operators. 

[42] Mr. McCormick agreed that paratransit operators are directly hired and provided by 

Wayne Bus, but pointed out that both the minivan and lift bus contracts provide that all paratransit 

operators assigned by Wayne Bus are subject to "approval" by the City. 

[43J Mr. McCormick stated that while the operating costs of the Paratransit Service are 

shared by the City and the Province, the costs are offset by client fees for service. Clients may obtain 

monthly passes or pay for individual trips. The cost is the same as a trip on the regular transit system. 

The paratransit operator collects the fees and Wayne Bus provides an account of the fees to the City. 

[44J According to Mr. McCormick, the City provides a centralized client registration, 

booking and dispatch service for the Paratransit Service. The paratransit clerks are supervised by Jamie 

Halpenny, the City's Paratransit Co-ordinator. Ms. Halpenny reports to Bev Young, the City's 

Paratransit Manager. Overall administrative responsibility for the service lies with Don Hnetka, City 

Transit Director. 

[45J Mr. McCormick testified that the daily functions of the paratransit clerks include 

receiving calls for service from clients, preparing the daily pick-up and drop-off schedules ("trip 

schedules"), and making changes to paratransit operator schedules that are required by late requests and 

cancellations. Both the minivan and lift bus contracts define "schedule" as !la preset list of daily trips or 

runs as prepared by the transit department." The trip schedule may contain pre-booked "charter trips," 

"subscription trips," "non-subscription trips," and "contract trips," such as those for the Vanier school 

students. The Paratransit Service does not provide for unscheduled requests for service by clients. The 

paratransit clerks communicate directly by radio with the paratransit operators and may receive 

telephone calls from clients. 
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[46] The paratransit clerks establish the order of service and may even advise paratransit 

operators on the routes they should follow. The point made by Mr. McCormick was that paratransit 

clerks have the authority to extend paratransit operators' work hours by making additions to a trip 

schedule before the start of, or during the paratransit operator's shift. A paratransit operator cannot 

question the decision without risking disciplinary action. Paratransit clerks also authorize the 

paratransit operators' breaks and decide when a paratransit operator may leave an address if the client 

does not show. A letter from Rollie Kuntz, General Manager of Wayne Bus, to the Union dated 

October 15, 1997, outlined the position of Wayne Bus regarding the authority of the paratransit clerks 

by stating that" ... operators are to follow direction from dispatch and they are not to question the order 

in which their schedule has been given to them." 

[47] Under each contract, the City agreed to provide an estimated total annual hours of 

work to Wayne Bus, which may not be varied by more than 20 per cent over the term of the contract, 

and to pay Wayne Bus a certain rate for each hour of service. According to Mr. McCormick, in 

practice, the City estimates the number of hours of service it will require from Wayne Bus during a 

month, and allocates the hours, according to type of vehicle, to particular blocks of work. For example, 

Block 1 will specify the start and end times for service by a particular vehicle on a particular day. The 

City provides monthly work block schedules to Wayne Bus approximately ten days before the start of 

that month. Mr. McCormick agreed that, although the City advises Wayne Bus of the blocks of work 

required, Wayne Bus assigns each block to individual paratransit operators. He said that before May, 

1997, Wayne Bus provided paratransit operators with less than 18 hours' notice of their trip schedules 

and, as a result, paratransit operators had to constantly check for changes to their schedules. 

[48] Mr. McCormick acknowledged that, while the City receives and investigates all 

complaints regarding paratransit operators, Wayne Bus is responsible for discussing the complaints 

with the paratransit operator involved and for determining any consequent discipline. He agreed that 

Wayne Bus is responsible for final decisions on performance evaluation and discipline of paratransit 

operators, but also stated that information from the City may affect these decisions. He agreed that 

orientation and training of new paratransit operators is performed by Wayne Bus managers. However, 

in the past, it had been provided by an employee of the City's transit department. 
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[49J In cross-examination by counsel for Wayne Bus, Mr. McCormick agreed that with the 

exception of fuel, hydraulic lift repairs and major repairs to the lift buses, Wayne Bus is responsible for 

all operating costs of the paratransit vehicles, including license and insurance costs, repair of accidental 

body damage, maintenance, minor repairs, and vehicle inspection. He also agreed that the profit or loss 

on the operation of the paratransit vehicles under the lift bus and minivan contracts are for the 

enjoyment or at the risk, as the case may be, ofWayne Bus. 

[50] Mr. McCormick testified that Wayne Bus operates several businesses in addition to its 

paratransit operation, including school bus services, a courier and delivery service and a bus sales 

division, but said that it has refused to provide the Union with information regarding revenue and 

profitability ofWayne Bus as a whole. He said that Wayne Bus' position on wages in bargaining is in 

relation only to the rates contracted with the City, and that it refuses to discuss any scenario which 

might involve subsidization by its other operations. 

[51] In cross-examination by counsel for Wayne Bus, Mr. McCormick admitted that he had 

no direct information that the City controlled the financial affairs of Wayne Bus, but asserted that 

during the tender process in 1996, Wayne Bus submitted its initial bid on the lift bus contract based 

upon what it thought might be the wage rates for unionized paratransit operators and that after 

subsequent discussions with the City, Wayne Bus drove its bid price down by a substantial amount. 

[52] Mr. MelIor has been employed as a paratransit operator since 1994, first with Western 

Superior and now with Wayne Bus. He is a vice-president of the Union, chief shop steward at Wayne 

Bus, and on the Union's negotiating committee. He is also a member of the Paratransit Advisory Board 

which advises City Council upon all aspects of the use and provision of the Paratransit Service. 

[53] Mr. Mellor testified that a client that wishes to use the Paratransit Service must 

complete an application provided and approved by the City; only registered clients may use the service. 

Wayne Bus has no control over client registration and the Wayne Bus advertisement in the telephone 

yellow pages, for example, does not refer to the provision of paratransit service. All bookings and 

cancellations of service are made exclusively with the paratransit clerks. 



254 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 238 

[54] Mr. MelIor said that the Paratransit Service operates from 6:45 am through to 12 

midnight on weekdays, to 12:30 am on Fridays and Saturdays, and to 10:00 pm on Sundays. He said 

that the monthly block schedules provided to Wayne Bus are not posted for the paratransit operators to 

see. Rather, he said, Wayne Bus prepares and posts a daily work schedule for the following day in the 

paratransit operators' lunch room comprised of a sheet indicating the hours of work for each block and 

the vehicle unit assigned to that block. A separate sheet is posted indicating the paratransit operator for 

each block. From this, he said, a paratransit operator knows from one to four weeks ahead of time 

which block they will be working, but not their daily start and end times. 

[55] Once a paratransit operator knows the block they are working, they obtain the trip 

schedule. The trip schedules are made available for only the following day on Mondays, Tuesdays, 

Wednesdays and Thursdays; on Fridays the trip schedules are made available for Saturday, Sunday and 

Monday. He said that paratransit operators cannot assume that their daily start and end times will be 

the same week after week because the blocks can change daily. Even if a paratransit operator usually 

works the same block, they are expected to check the daily work schedule, even on their days off. All 

paratransit operators have keys to the Wayne Bus premises for this purpose. Mr. Mellor did agree in 

cross-examination that if a paratransit operator consistently worked a certain block, they would 

11 generally know" what time their shift started, but that could not be taken for granted. The exception is 

that certain blocks, such as the Vanier School routes, have consistent start and end times. 

[56] The trip schedule for each block lists the block start and end times, and the times, 

passenger names and destinations of all trips for that block and the assigned vehicle. They are prepared 

by the paratransit clerks and are subject to last minute and on-going deletions and additions. For 

example, the sample entered in evidence indicated that it was prepared on May 12, 1997 at 21 :41 hours 

for a block that started at 07:00 hours the following morning. It contained many handwritten changes 

indicating additional pick-ups and cancellations. Unforeseen events, such as a funeral or special event 

attended by several clients, may also cause short notice changes to the trip schedules, as may the illness 

of a scheduled paratransit operator or vehicle breakdown. Paratransit operators must follow the 

schedule as written or changed, verbally or in writing, by the paratransit clerk and cannot question or 

change the order of service at the risk of incurring discipline. According to Mr. Mel1or, the paratransit 

clerks can extend a paratransit operator's hours of work at any time by adding a trip. The paratransit 

operator completes the trip schedule by indicating the trips completed and fares collected; the 

"backside" of the sheet is used by the paratransit operator to record any comments. 
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[57J He said that a paratransit operator is tightly bound to their vehicle in the sense that 

there are no set times for breaks, even on shifts up to eleven hours long. Paratransit operators take 

lunch and coffee in their vehicle and may take five minute relief breaks only when the vehicle is empty 

of passengers and paratransit clerks are advised and approve. 

[58J Mr. Mellor indicated that, on behalf of the Union, he met a few times with an official 

of the Labour Standards Branch of the Department of Labour to discuss the issue of shift changes on 

short notice and was advised that there was nothing that could be done because, he was told, "Wayne 

Bus can't control the hours of work." No formal complaint was filed with the Labour Standards Branch. 

[59] Mr. Mellor indicated that while all the paratransit operators are part-time, more senior 

employees are generally scheduled for closer to full-time hours than are more junior employees. 

Seniority-based scheduling was an important issue for the Union in bargaining. 

[60] In cross-examination, Mr. MelIor admitted that changes to the trip schedules would not 

result in a shorter period of work for a paratransit operator. He also admitted that if a paratransit 

operator worked a particular block frequently enough, they would know the daily start time for the 

block. Despite this, he maintained that paratransit operators were required by Wayne Bus to check the 

daily work schedule for each day in case there has been a change. Accordingly, he said, that while the 

start times tend to remain constant, paratransit operators cannot assume that it has not changed. For 

example, he said that in the event of a paratransit operator being ill or booking time off assignments 

may change. 

[61] When asked in cross-examination by counsel for Wayne Bus whether he had ever 

specifically discussed s. 37.3 of the Act with the Board agent, Mr. MelIor replied in the negative. He 

said that the Board agent indicated that Wayne Bus said that it could not agree to seniority-based 

scheduling because the City did the scheduling and could change it on short notice, and that it could not 

agree to the Union's wage demands because the City "held the purse strings." Mr. MelIor said that it 

was shortly after this that the Union decided to make the present application. When suggested by 

counsel that the application was made because the Union did not find the money offer by Wayne Bus in 

negotiations to be acceptable and thought the City had more money, he replied that this could have been 

a consideration. 
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[62] Ms. Duthie has been employed as a paratransit clerk for approximately five years in 

both a part-time and, more recently, full-time capacity. She testified that the paratransit dispatch is 

separate from the regular transit system. She confirmed that there are three full-time and three part

time paratransit clerks and described the shift times and staff loads for the particular days of the week 

and times of the day. 

[63] Ms. Duthie briefly described the day-to-day duties of a paratransit clerk as taking client 

calls, booking trips both on computer and manually, preparing the trip schedules, dispatching 

paratransit operators and tracking system usage statistics. She testified that Ms. Halpenny prepares the 

monthly block schedules and advises the paratransit clerks if any extra service time is available. She 

said that three monthly block schedules (one each for the lift buses, the minivans and the Vanier School 

route) are provided to Wayne Bus monthly during the third week of each month covering the period of 

the next succeeding month. She said that prior to the summer of 1997 the work blocks were provided to 

Wayne Bus daily before noon for the following day only. 

[64] Ms. Duthie said that once the monthly block schedules are provided to Wayne Bus 

they are still subject to change on one weeks' notice, but that the service requirements are never 

subsequently reduced. She said that changes for additional service requirements are requested in 

writing or verbally by either Ms. Halpenny or sometimes by a paratransit clerk. She also confirmed that 

through the monthly block schedules, the City determines when a vehicle is in or out of service during 

the day. Also, a paratransit clerk can continue or bring a vehicle back into service if, for example, 

another vehicle breaks down. Ms. Duthie also indicated that certain other events may cause changes to 

the monthly block schedules; for example, when the schedule is prepared, an attempt is made to identify 

upcoming special events, such as sporting events or concerts, that may require additional service, but 

these cannot always be anticipated. 

[65] Ms. Duthie explained that the trip schedules for each work block are prepared by the 

paratransit clerks between approximately 9:00 pm and 10:00 pm each evening for the following day. 

Two sets of schedules are prepared; one set is left in a locked box outside the dispatch office for pick up 

by Wayne Bus. 
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[66] Ms. Duthie agreed that while the City may specify the particular vehicle unit to be used 

for a monthly block schedule, Wayne Bus determines who the driver will be. But the City has, on 

occasion, requested a specific paratransit operator for a certain route. 

[67J Ms. Duthie confirmed that a paratransit clerk has the authority to set the order of 

service to be followed by the paratransit operators, to authorize their breaks, to make additions to or 

cancellations of trips, and to tell paratransit operators which routes to take or to avoid. She also 

confirmed that unforeseen events, such as a funeral, may cause a trip schedule to be extended. 

However, she said that cancellations do not have any effect on the start and end times of blocks of 

work. She did not address the effect of a cancellation of a charter booking. 

[68] With respect to passenger complaints, Ms. Duthie advised that paratransit clerks would 

not usually address the issue, rather, such calls are directed to the Transit Information Centre where the 

matter is referred to paratransit managers. Any disagreements between paratransit clerks and 

paratransit operators are noted on a written incident report which is given to Ms. Halpenny. The most 

common types of incidents, she said, are when a paratransit operator does not follow the order-of

service specified by the trip schedule, is not in service at the required time, or when inappropriate 

comments are made by a paratransit operator to a paratransit clerk. She agreed with the suggestion by 

counsel for the City that the authority possessed by paratransit clerks is necessary to ensure efficient use 

of the Paratransit Service. 

[69] Mr. Hnetka testified on behalf of the City. He has been the City's transit director since 

1987 and has been with the City's transit department in various capacities since 1973. 

[70] Mr. Hnetka testified that the Paratransit Service is at full capacity, with over 4000 

registered clients, and cannot accommodate all of the calls for service. He confirmed that in 1975, 

when the Province reviewed transportation for the disabled and established the cost-sharing program, it 

required that the funding be provided to the municipality and that the municipality own the lift bus 

vehicles; he said that this is still a requirement. Mr. Hnetka also confirmed that from 1975 to the end of 

1991 SAC delivered the service, including scheduling, dispatch and maintenance, and no City 

employees were involved. He testified that fiscal realities required a change in delivery of the service 

to stop consistent budget over-expenditures. As Mr. Hnetka put it, SAC had a vested interest in 

expanding service but no incentive to control spending because of the method of calculating its monthly 
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administration fee as a percentage of operating expenditures. Mr. Hnetka alluded to the conclusion in 

the Report that the absence of service performance reporting and the manual scheduling process had 

created a service level1imit, and led to the increase in the City's share of operating costs since 1988. 

[71] Mr. Hnetka described the 1996 lift bus tendering process. Three bids were received 

and, according to Mr. Hnetka, Wayne Bus tendered the highest bid. Although the City felt that Wayne 

Bus was the most qualified bidder, it was concerned that acceptance of the bid would require a decrease 

in service, which the City was unwilling to consider. Mr. Hnetka said that he spoke to Mr. Kuntz and 

Brad Hertz, President ofWayne Bus, and explained the situation. He advised that Wayne Bus would be 

allowed to re-submit its bid. It was awarded the lift bus contract on the basis of its new bid. In cross

examination, Mr. Hnetka agreed that allowing Wayne Bus to re-submit its bid was unusual, but 

explained that it was done because the City viewed Wayne Bus as the only qualified bidder of the three 

who responded to the tender. He admitted that during his discussion with Wayne Bus Mr. Kuntz raised 

concerns regarding the implications of union certification, and that Mr. Hertz advised him that Wayne 

Bus' original bid was based upon "having to deal with a union." Mr. Hnetka said that he did not tell 

them what they should bid, merely that they could submit a revised bid. He did not recall, however, 

whether Wayne Bus advised that a lower bid could cause problems in its negotiations with the Union, 

but did say that there was a discussion about the process of negotiation of wage rates with the Union. 

[72] Mr. Hnetka said that he first became aware of an issue between the Union and Wayne 

Bus regarding scheduling in early 1997. He said that Mr. Kuntz advised him that Wayne Bus could not 

agree to the Union's demands regarding scheduling because of a clause in the lift bus and minivan 

contracts, which allowed the City to change service requirements on 18 hours' notice. Mr. Hnetka said 

that after reviewing labour standards legislation, the City advised Wayne Bus that commencing May, 

1997 it would advise of the required service levels one month in advance. And, although it might 

request additional hours of service, it would not reduce those hours. Mr. Hnetka said that this was an 

actual amendment to the lift bus and minivan contracts, but that it was not reduced to writing. Although 

the City did not advise the Union of this change, Mr. Hnetka expressed surprise at the assertion by 

counsel for the Union that the Union had not been informed of this by Wayne Bus. Mr. Hnetka 

admitted that the regular transit system is scheduled four months in advance by seniority, but explained 

that it does not have the inherent variation in usage and routes that is characteristic of the Paratransit 

Service. However, he felt that there was no reason why Wayne Bus could not provide its paratransit 

operators with a monthly schedule, subject to changes for unanticipated service requirements. 
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[73J Mr. Hnetka explained that the City has never exercised a role in the hiring of 

paratransit operators by Wayne Bus, and said that although it has the authority under the lift bus and 

mini van contracts to approve the paratransit operators, it has never invoked its power to do so. 

[74] Mr. Hnetka testified that control by the City over Wayne Bus only extends to the 

quality of service that it provides; he asserted that Wayne Bus makes its own decisions respecting its 

employees and all matters that impact its profitability. He said that the City leases the lift buses to 

Wayne Bus (whether this is for a fee was not addressed) and that Wayne Bus maintains its own liability 

insurance. Wayne Bus has provided a performance guarantee on the lift bus contract. 

[75J With respect to complaints made by clients, Mr. Hnetka said that while they are 

received by his department, they are forwarded to Wayne Bus for processing. The City tracks the 

results of complaints for reporting to the community services committee of City Council. 

[76] In cross-examination, Mr. Hnetka was referred to the portion of the City'S 1997 Budget 

document dealing with the Paratransit Service. It states, in part, as follows, at 8-13: 

[77] 

Managed by the Transit Department, program goals for the paratransit system 
include: 

Providing an effective transportation system for those individuals precluded 
from using regular transit because of a disability. 

Providing for paratransit customers an efficient public transit system that 
parallels the regular transit system while remaining financially viable for the 
community. 

According to the City's 1997 Budget, the number of clients is increasing at a rate of 12 

per cent per year. Client fees account for less than 15 per cent of revenue, the vast bulk of which comes 

from general operating budget contributions of the City and the Province. Operating revenue per hour 

has decreased each year from 1993 to 1996, and hourly operating costs also decreased by a closely 

comparable percentage during that period as well. At the same time, total service hours increased. 
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[78] Mr. Kuntz testified on behalf of Wayne Bus. He has over 18 years experience in the 

transit business and has been the general manager of Wayne Bus since July, 1995. Mr. Kuntz 

confirmed that Wayne Bus covers all capital and operating costs under the lift bus and minivan 

contracts with the City except for the purchase of lift buses, fuel, lift bus major repairs and dispatching 

services. The Wayne Bus capital expenditures extend to the purchase of minivans, replacement parts 

including tires for the minivans, and a shop to house, inspect and service all of the vehicles. He said 

that Wayne Bus pays all costs of licensing, registration and insurance of the vehicles, including the 

City-owned lift buses, and of repairs occasioned by accidental damage; it is responsible for the costs of 

minor service to the lift buses, and for all service of the minivans, as well as for requisite safety 

inspections of all vehicles. Monthly, Wayne Bus invoices the City for the number of hours of service 

provided less the client fares collected. According to Mr. Kuntz, if there is a shortage in the fares 

collected it is the responsibility ofWayne Bus. Wayne Bus invoices the City for its mechanics' time for 

major repairs to the lift buses and the costs of parts. He said that Wayne Bus does not require the City's 

permission to proceed with major repairs to the lift buses. 

[79] Mr. Kuntz testified that paratransit employees of Wayne Bus, including supervisory 

staff, paratransit operators and maintenance personnel, are distinct from Wayne Bus's other operations. 

He said that Wayne Bus is responsible for the hiring, discipline and termination of the paratransit 

operators without input from the City and that Wayne Bus determines whether new paratransit 

operators pass the probationary period. According to Mr. Kuntz, Wayne Bus assigns its paratransit 

operators to the routes and monitors their performance, both by radio and spot-check observation on the 

road. He added that the City is not involved in the occupational health and safety matters of Wayne 

Bus and its paratransit operators. Wayne Bus handles all of its own human resources and issues of 

working conditions, including paratransit operators' daily work schedules, overtime, leaves of absence, 

and benefits administration. He also said that if a paratransit operator has a vehicle problem, or a 

problem with a passenger, they radio to the Wayne Bus office. Incidents are reported to Dale Finch, 

Wayne Bus paratransit co-ordinator. He said Wayne Bus provides its paratransit operators with 

uniforms, crests and identification cards. 

[80] Mr. Kuntz confirmed that since May, 1997, the City has provided monthly block 

schedules between the 15th and 20th of the month previous. From this Wayne Bus prepares and posts 

its own monthly work schedules as well as daily work schedules. The monthly work schedules do not 

show the start and end times, merely the vehicle number and the days on which it will be running. The 
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start and end times for each block are shown on the daily work schedule. When it was suggested by 

counsel for the Union that this system requires the paratransit operators to check their schedules daily, 

Mr. Kuntz replied that not all of them had to do so because some shift times were the same for the 

whole month. He admitted, however, that some monthly work schedules are not so predictable, and 

that while those paratransit operators would have the same start time each work day, they would have to 

check daily for add-on trips. He said that while the lift bus and mini van contracts permit changes to the 

monthly block schedules on 18 hours' notice, it has not happened since May, 1997, and the City always 

asks Wayne Bus for permission to extend a block. In cross-examination by counsel for the City, Mr. 

Kuntz admitted that there was no reason why Wayne Bus could not post the start and end times for the 

monthly work schedules monthly rather than daily, subject to changes. 

[81] Mr. Kuntz testified that Wayne Bus does not require the approval of the City or the 

Province with respect to its negotiations with the Union and had not consulted them regarding same. 

He said that Wayne Bus is not financially dependent upon the City. Mr. Kuntz understood that the 

Union had wanted the City to operate the Paratransit Service with its own employees. 

[82] In cross-examination by counsel for the Union, Mr. Kuntz confirmed that Wayne Bus' 

original bid for the lift bus contract was predicated upon the success of the Union's pending application 

for certification; Wayne Bus thought that its wage costs would increase. He confirmed that at about 

that time he had called Mr. Hnetka about a clause in the proposed contract contained in the tender 

documents and learned that Wayne Bus was the high bidder. According to Mr. Kuntz, a meeting took 

place between himself and Mr. Hertz of Wayne Bus and Mr. Hnetka and Ms. De Jong of the City, at 

which time the fact that the bid was based upon the paratransit operators becoming unionized was 

disclosed to the City. As a result of this meeting, Wayne Bus submitted a lower bid. For example, the 

year 1 rate was reduced from an hourly rate of $25.00 to $21.64, and the year 5 rate from $29.00 to 

$21.90 (not including GST). But Mr. Kuntz was adamant that the City never advised Wayne Bus as to 

what to bid or how to handle wage negotiations with the Union. 
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Argument 

[83] Each party filed written argument and the Board has considered those arguments and 

the authorities cited therein. All parties also filed supplementary argument regarding the decision of the 

Alberta Board in Amalgamated Transit Union, Local 569 v. The City of Edmonton, [1998] Alta. LRBR 

23, which was decided after argument in the present case had been heard. The Board has also 

considered the supplementary arguments. 

[84] Mr. Bainbridge, on behalf of the Union, argued that both the City and Wayne Bus are 

employers of the paratransit operators within the meaning of the Act. He argued that pursuant to s. 

2(g)(iii) of the Act, the Board should designate the City as an employer of the paratransit operators 

because it is a principal that has hired Wayne Bus as a contractor to perform services on its behalf. He 

said that the certification Order should be amended to reflect the reality of the control that the City has 

under its lift bus and minivan contracts with Wayne Bus, whether it chooses to exercise it or not. Mr. 

Bainbridge said that the Board's jurisprudence identifies two factors to be considered: (l) that there be 

some significant control on a day-to-day basis by the principal over the business of the contractor and 

its employees; and, (2) that there are sound labour relations reasons for making the finding. 

[85] With respect to the first factor, counsel referred to the Board's decision in 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Saskatchewan Gaming 

Corporation and Marwest Food Systems Ltd., [1996] Sask. L.R.B.R. 523, LRB File No. 083-96, to 

argue that the Board has indicated that it will exercise its discretion under s. 2(g)(iii) of the Act in either 

of the following two situations: 

(1) 

(2) 

[86] 

where the principal has common ownership or control with the contractor 
over the contractor's business; or 

where the principal effectively controls the contractor's finances and acts as 
an "invisible hand" at the bargaining table. 

Counsel argued that the control that the City has over Wayne Bus at the bargaining 

table is evidenced by the lift bus and minivan contracts which allow the City day-to-day control through 

its dispatch and scheduling authority, and is confirmed by the position ofWayne Bus in bargaining that 

the issues of wages and seniority-based scheduling are matters which are beyond its own authority to 

control. 
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[87] Counsel further argued that there is a sound labour relations basis on which to fmd the 

City to be an employer in the circumstances: wages and seniority issues are matters beyond the ability 

ofWayne Bus to control and conclude an agreement upon. Counsel argued that it is not necessary to 

prove that the City intentionally wields the control that it possesses and mayor may not choose to 

exercise pursuant to the lift bus and mini van contracts. 

[88] Counsel argued that the related employer provisions in s. 37.3 of the Act are applicable 

to the situation. Counsel opined that three essential conditions must exist for the Board to exercise its 

discretion under that section to treat Wayne Bus and the City as a single employer under the Act: 

1. that there are associated or related businesses or activities being carried on; 

2. that the businesses or activities are under common control and direction; and 

3. that there is a sufficient labour relations purpose to justifY the exercise of the Board's discretion 

in treating two employers as related. 

[89] The Union's argument on this issue relied heavily upon the alleged SUSpICIOUS 

circumstances regarding the communications between Wayne Bus and the City that led to the revision 

of the bid by Wayne Bus on the lift bus contract. 

[90] Counsel argued that the activities or businesses of Wayne Bus and the City are 

associated or related as that term has been interpreted by the case law; that is, that the interpretation is 

much broader than simply corporate or formal interrelationship and extends to an examination of the 

"functional interdependence" of the entities. Counsel pointed to the following conditions as indicia of 

functional interdependence in this case: both Wayne Bus and the City are in the business of 

transportation of people, a very detailed contract exists between the parties as to how the service is to be 

carried out, the business operates under the banner of the City, all lift buses are the property of the City, 

all contact with clients as it relates to booking trips, cancellations, charters or making complaints is 

through the City, and all of the policies for the operation of the Paratransit Service and the activities of 

the paratransit operators derive from the Guide. 
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[91] Counsel further argued that the case law demonstrates that it is common control over 

the business, undertaking or other activities that is key, and that control over the employees themselves 

is not a prerequisite to the exercise of the Board's discretion under s. 37.3 of the Act. Counsel stated 

that requisite common control or direction may be, and is in this case, the result of the contractual 

relationship between Wayne Bus and the City, and that the issue is who has the right to exercise day-to

day control over the business pursuant to the lift bus and minivan contracts, whether the City avails 

itself of that authority or not. He said that there is little if any "entrepreneurial judgment" that may be 

exercised by Wayne Bus in the provision of the vehicle operation and repairs for the Paratransit Service. 

[92] In his submission, counsel for the Union keyed upon the authority of the City over the 

following functions to illustrate the argument that it exercises functional control over the Paratransit 

Service: the manner of scheduling the monthly block schedules demonstrates effective control of the 

trip schedules of paratransit operators, the dispatch function, the authority of the paratransit clerks to 

change trip schedules, the manner in which the Paratransit Service is presented to the public as a 

municipal service and the parallel management structures of Wayne Bus and the City in that the City 

maintains two managers ostensibly for its six paratransit clerks, while Wayne Bus maintains the same 

level of management for its 48 paratransit operators. 

[93] Counsel for the Union summarized his submission by urging the Board to find that the 

business of the transportation of special needs clients in Regina is directed and administered by the City 

and Wayne Bus is little more than a "labour broker." 

[94] The Board has considered the cases cited by counsel for the Union in support of its 

position which included the following: 

Canadian Union of Public Employees, Local 832 v. Board of Parkland School Unit, 

No. 63, [1978] June Sask. Labour Rep. 56, LRB File No. 564-77; 

United Brotherhood of Carpenters and Joiners of America, Locals 1805 and 1990 v. 

Cana Construction Ltd., et al., [1985] Feb. Sask. Labour Rep. 29, LRB File 

Nos. 199-84,201-84,204-84; 
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[95] 

Canadian Union of Public Employees v. Brantwood Manor Nursing Homes Limited, et 

al. (1986), 12 CLRBR (NS) 332 (Ont. LRB); 

Communications, Energy and Paperworkers Union of Canada v. Provost Cartage Inc., 

et al. (1996), 101 di 159 (Can. LRB); 

Lumber and Sawmill Workers Union, Local 2995 v. JH Normick Inc., [1980] 1 Can. 

LRBR 287 (Ont. LRB); and 

Canadian Union of Public Employees, Local 787 v. City of Grande Prairie, et al 

(1992), 12 CLRBR (2d) 40 (Alta. LRB). 

Mr. McLellan, counsel for the City, argued that the Union's case was not made out 

under either provision and said that the Board has always been cautious in its application of s. 2(g)(iii) 

of the Act. 

[96] Counsel outlined the succession of contractors that the City has had to provide 

Paratransit Service and emphasized the fact that City employees have never carried out the vehicle 

operation function. 

[97] Regarding the application to have the City named as employer of the paratransit 

operators under s. 2(g)(iii) of the Act, the crux of counsel's argument was that the provision contains the 

word "or," which should be read disjunctively, such that the Board may only designate either Wayne 

Bus or the City, but not both, as the employer. Counsel stated that the Union had originally made an 

informed choice to have Wayne Bus named as the employer in the certification Order and there are no 

new facts upon which the Union can seek to change that now. 

[98] Counsel reviewed prior decisions of the Board in which it had found the principal to be 

the employer and argued that each is distinguishable on the facts. The cases cited were: 

International Woodworkers of America v. Shelter Industries Inc., [1979] Feb. Sask. 

Labour Rep. 38, LRB File No. 199-78; 
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[99] 
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Sheet Metal International Association, Local 296 v. Modern Roofing (1978) Ltd., 

[1986] June Sask Labour Rep. 64, LRB File No. 297-85; 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v Canadian 

Pioneer Management Group, [1978] May Sask Labour Rep. 37, LRB File No. 

661-77; and 

Construction and General Workers Union, Local 180 v. Prairie Pipeline Ltd., [1991] 

4th Quarter Sask Labour Rep. 73, LRB File No. 189-91. 

Mr. McLellan explained that in the late 1980's the City's position was such that it 

wanted to make changes to the method of delivery of the service in order to better control the costs. 

The City believed that this could best be done by continuing to contract the labour component, while 

maintaining control over capital expenditures and the level and type of service provided. 

[100] According to counsel, there is no evidence of a "conspiracy to drive down wages" -in 

the tender process Wayne Bus independently identified a level of risk that it was willing to accept, with 

the knowledge that the application for certification was pending. 

[101] Regarding the application pursuant to s. 37.3 of the Act, Mr. McLellan stated that the 

primary purpose of that provision is to prevent the undermining of bargaining rights by the creation of 

multiple corporate entities as nominal employers. He outlined the factors that he identified in the case 

law that bear upon the issue of whether businesses are "associated or related," and said that the facts in 

this case simply did not justify such a conclusion. For example, counsel argued that the fact that the 

City prepares monthly block schedules that dictate service levels for each month is simply a mechanism 

to control costs and avoid the excesses that occurred when SAC provided the service. But, he added, 

the fact that the schedule may change due to unforeseen circumstances does not place the Wayne Bus 

business under the City's control; the City cannot force Wayne Bus to provide additional service in 

response to a request by the City. 

[102] Finally, counsel argued that s. 37.3 of the Act is primarily remedial in nature, intended 

to protect established bargaining rights, and should not be used to strengthen one party's position during 

bargaining or industrial conflict. 
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[103] The Board has considered the cases cited by counsel for the City which, in addition to 

those cited above, included the following: 

Teamsters Union, Local 31, et al v. BTS Byers Transportation Systems Inc., et al. 

(1993),91 di 69 (Can. LRB); 

Teamsters, Brewery, Soft Drink and Miscellaneous Workers' Union, Local 1999 v. 

Nationair Canada, et al. (1992),89 di 94 (Can. LRB); 

Canadian Media Guild, Local 213 v. Reuters Information Services (Canada) Ltd., 

[1995] CLRBD No. 1138 (Can. LRB); 

National Association of Broadcast Employees and Technicians v. Calgary Television 

Limited, [1978] 1 Can. LRBR 532 (Can. LRB); 

Teamsters, General Truck Drivers and Helpers Union, Local 31 v. Serval! Transport 

Lid. (1992), 16 CLRBR (2d) 303 (Can. LRB); 

Telecommunication Workers' Union v. B.G. Telephone Co., et al., [1978] 1 Can. LRBR 

236 (Can. LRB); 

Amalgamated Transit Union, Local 279 v. Ottawa-Carleton Regional Transit 

Commission and Blue Line Taxi Co. Ltd. (1988), 19 CLRBR (NS) 165 (Can. 

LRB); 

International Association of Machinists and Aerospace Workers, Local 2413 v. Air 

Canada and Executive Security Services Ltd., et al. (1993), 18 CLRBR (2d) 

295 (Can. LRB); and 

Canadian Wire Service Guild, Local 213 v. Canadian Press, et aI., [1976] Can. LRBR 

354 (Can. LRB). 
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[104] Mr. Watson, on behalf ofWayne Bus, argued that the application by the Union should 

be dismissed on the ground of delay. Counsel referred to a decision of the British Columbia Board in 

Apex Fire Protection Ltd. v. United Association of Journeymen and Apprentices of the Plumbing and 

Pipejitting IndustlY (1994),94 e.L.L.e. 16,013, in support of this contention. 

[105] Mr. Watson suggested that the catalyst for the present application by the Union was the 

fact that it did not achieve as much as it wanted at the bargaining table. He pointed out that the Union 

had opposed the City contracting out paratransit vehicle operation in 1996, prior to obtaining 

certification of paratransit operators. Now, he said, the Union was trying to achieve through the Board 

what it could not obtain at the bargaining table. There is no evidence, he said, that Wayne Bus was 

brought in by the City to avoid bargaining obligations - Wayne Bus was and is an independent provider 

of transportation services. 

[106] Counsel argued that the labour relations of the City and Wayne Bus are not 

interconnected, and that there is no evidence that Wayne Bus discussed the nature of its collective 

bargaining with the City's paratransit management. It identified for the City that its initial tender 

submission was meant to reflect the reality of the potential that the application for certification would 

succeed and that Wayne Bus would be forced to bargain wage costs that would be higher than it was 

presently paying. 

[107] l\1r. Watson stated that the evidence of the witnesses for Wayne Bus and the City was 

that, under the contractual relationship between the two, the City merely ensures quality control and a 

certain necessary minimum level of service on behalf of the City and the Province, and for the segment 

of the public that uses and relies upon Paratransit Service. 

[108] Counsel sought to distinguish several of the cases referred to by counsel for the Union, 

including City of Grande Prairie, supra, on the ground that the facts of those decisions disclosed a level 

of interdependence between the principal and contractor that does not exist in this case. Counsel's 

argument was that the criteria necessary to find either that the City is the employer of the paratransit 

operators or that it and Wayne Bus are related employers, has not been fulfilled. In this regard, counsel 

specifically referred the Board to the decisions of the Canada Board in Ottawa-Carleton, supra, of the 

Alberta Board in Amalgamated Transit Union, Local 569 v. The City of Edmonton, [1986] Alta. LRBR 
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19, and of the Manitoba Board in Amalgamated Transit Union, Local ]505 v. The City of Winnipeg, 

[1997] Man. LRBR No. 13. 

[109] With respect to s. 2(g)(iii) of the Act, Mr. Watson reiterated the argument made by Mr. 

McLellan that under that provision, the Board cannot find more than one of the principal or the 

contractor to be the employer, and that, in any event, the conditions necessary to make such a finding 

were not fulfilled. 

[110] The Board has considered the cases cited by counsel for Wayne Bus in support of its 

position which, in addition to those cited above, included the following: 

[111] 

Amalgamated Transit Union, Local]]3 v. STM Specialized Transit Management Corp. 

(1991), 13 CLRBR (2d) 179 (Ont. LRB); 

Health Care Employees Union of Alberta v. Danfield Security Services Ltd., [1996] 

Alta. LRBR27; 

Saskatchewan Government Employees Union v. Tourism Industry of Saskatchewan 

Inc., [1989] Winter Sask. Labour Rep. 63, LRB File No. 217-87; 

United Brotherhood of Carpenters and Joiners of America, Local 1867 v. Graham 

Construction and Engineering Ltd., [1986] June Sask. Labour Rep. 36, LRB 

File No. 330-84; 

United Steelworkers of America, Local 8294 v. Faiiford Industries Ltd., [1986] June 

Sask. Labour Rep. 54, LRB File No. 216-85; and 

Sheet Metal Workers International Association, Local 296 v. Crosstown Heating and 

Ventilating Ltd., [1986] June Sask. Labour Rep. 64, LRB File No. 297-85. 

Mr. Bainbridge argued, in rebuttal, that s. 37.3 of the Act was not enacted until 1994, 

and accordingly, the argument by counsel for Wayne Bus that the Union had been dilatory in not 

applying earlier for a related employer declaration should be dismissed. 
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[112] With respect to the assertion by Wayne Bus and the City that no new facts have come 

to light that were not known to the Union at the time of certification upon which to now request the 

Board to amend the certification order, it was argued that it was not until December, 1997, that Wayne 

Bus adopted the position that wages and scheduling were not within its contro1. 

[113] With respect to the assertion that Wayne Bus or the City may be found to be the 

employer pursuant to s. 2(g)(iii) of the Act, counsel stated that the section does not expressly describe 

such a limitation. 

Analysis & Decision 

Delav in Application 

[114] The Board declines the invitation by counsel for Wayne Bus to dismiss the present 

application on the grounds of delay. The Union obtained the information which was material to this 

application during the course of negotiations with Wayne Bus and through its communication with the 

Board agent. In particular, the Union learned from the Board agent in early December, 1997 that 

Wayne Bus was taking the position that it could not bargain certain basic issues between the parties 

because of the alleged control by the City over those matters. This application was made within days 

thereafter. 

[115] The Apex Fire Protection decision, supra, involved an application by the union for a 

single employer declaration to extend its certification of the employees of one employer to cover the 

employees of essentially a non-unionized spin-off company. The British Columbia Board found that a 

two and one-half year unexplained delay in making the application, in the absence of any evidence of 

new information or material changes during that time, constituted condonation of the situation by the 

union. The present case is not analogous to Apex Fire Protection, supra, and, in any event, there was 

no evidence presented to the Board that either Wayne Bus or the City has suffered prejudice as a result 

of the alleged delay. 
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[116] In the recent decision of the Canada Board in Office and Technical Employees' Union, 

Local 15 v. Canadian Freightways Limited (1997),38 CLRBR (2d) 102, a similar application was made 

by Canadian Freightways. The Canada Board rejected the application stating that simple lapse of time 

without more is not sufficient to reject a meritorious application unless it could be shown that the 

respondent suffered serious prejudice by the delay involved. 

[117] Our review of the evidence leads us to conclude that in all the circumstances of this 

case there has been no undue delay on the part of the Union. Given the position ofWayne Bus during 

negotiations, the Board considers that the Union acted with reasonable diligence in bringing this matter 

on, and there was no evidence that Wayne Bus suffered serious prejudice as a result of any delay. 

Designation of the Employer or Common Employers 

[118] The Union raised two issues: 

1. whether the City should be designated the employer of the paratransit operators ofWayne Bus 

pursuant to the discretion granted to the Board under s. 2(g)(iii) of the Act to determine who is 

the "employer" of the employees, as between principal and contractor, for the purposes of the 

Act; and 

2. III the alternative, whether the City and Wayne Bus should be declared to be what is 

customarily referred to as "common" employers of the paratransit operators pursuant to the 

discretion granted to the Board under s. 37.3 of the Act and treated as constituting one employer 

for the purposes of the Act. 

[119] The definition of "employer" in s. 2(g)(iii) of the Act has been present in the Act for 

many years and issues under that section have been considered by the Board on several occasions. The 

crux of the issue under s. 2(g)(iii) of the Act in the present case involves the determination of the "true 

employer," for the purposes of the Act, of a contractor's ostensible employees as between principal and 

contractor. 



272 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 238 

[120] By contrast, s. 37.3 of the Act was an addition included in the 1994 amendments. 

Commonly referred to as the "related" or "common" employer provision, it allows the Board to prevent 

the avoidance of responsibilities, and the undermining of rights, respectively imposed and granted by 

the Act, through the use by employers of different corporate arrangements or business personalities. 

[121] Prior to the enactment of s. 37.3 of the Act, the Board used ss. 2(g)(iii) and 2(£)(iii) of 

the Act - the definitions of "employer" and "employee" - and the common law device of looking behind 

the formal corporate facade to accomplish similar purposes. In Modern Roofing, supra, the Board 

stated, at 67: 

[122] 

There is no provIsIOn in The Trade Union Act enabling the Board to treat two 
associated employers as one for the purposes of The Trade Union Act. However, at 
times it has exercised its discretion under Section 2(j)(Ui) of The Trade Union Act to 
determine that individuals ostensibly employed by one corporation are in fact 
employees of another (see, for example, Board o/Parkland School Unit No 63 et al., 
[I 978] 2 CLRBR 489; Shelter Industries Inc .. [[1979] Feb. Sask. Labour Rep. 28, LRB 
File No. 199-78]; Fairford Industries Ltd .. [[1986] June Sask. Labour Rep. 54, LRB 
File No. 216-85]; and Cana Construction Ltd. et al (1985), 9 CLRBR (NS.) 175}. At 
other times it has simply ''pierced the corporate veil" to accomplish the same thing 
(see, for example, Canadian Pioneer Management Group. [l978] 2 C.L.R.B.R. 269 in 
which one certification order was found to apply to a management company and its 
two wholly owned subsidiaries}. 

In Marwest Food Systems Ltd., supra, the Board expressed the opinion that some cases 

previously decided under s. 2(g)(iii) of the Act may now fall to be decided under s. 37.3 of the Act. The 

Board has had little opportunity to consider the application and effect of s. 37.3 of the Act since it was 

enacted. While we must specifically consider the Saskatchewan provision, similar provisions have 

been in force in other Canadian jurisdictions for some time - Ontario, British Columbia, Manitoba, 

Alberta and Canada among them - and the analyses by the labour relations tribunals in those 

jurisdictions are instructive for the present inquiry. 

[123] One of the primary purposes of common employer legislation is to prevent the erosion 

or undermining of existing bargaining rights, as may occur, for example, when work is diverted from a 

unionized employer to an associated non-union entity. Historically, the most COmmon example of this 

erosion has been the creation by unionized contractors of non-unionized "spin-offs" in the construction 

industry. In Saskatchewan The Construction Industry Labour Relations Act, 1992, S.S. 1992, c. C-
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29.11, contains specific provisions applicable to the construction industry; s. 37.3 of the Act applies to 

all other sectors. 

[124] In Lumber and Sawmill Workers Union, Local 2995 v. J.H Normick Inc. [1979] OLRB 

Rep. Dec. 1176, the Ontario Labour Relations Board discussed the purpose of s. 1(4) of the Ontario 

Labour Relations Act, which is analogous to s. 37.3 of the Act, at 1184-1185: 

[125J 

Section 1 (4) recognizes that the business activities which give rise to the employer
employee relationships regulated by the Act. can be carried on through a variety of 
legal vehicles or arrangements; and it may not make "industrial relations sense" to 
allow the form of such arrangements to dictate, and possibly fragment, the collective 
bargaining structure. In order to have orderly and stable collective bargaining, the 
bargaining structure must have some permanence and accord with underlying 
economic and industrial relations realities. Where two employers are nominally 
independent but are functionally and economically integrated, the essential community 
of interest between them and the employees employed by one or both of them may make 
it appropriate to treat them as one employer for some or all collective bargaining 
purposes. This is not to say, however, that common economic control of related 
business activities will automatically cause the Board to issue a section 1 (4) 
declaration. The Board, having satisfied itself that the businesses or activities before it 
are under common control or direction, is given a discretion as to whether or not to 
issue a section 1 (4) declaration. If the scheme of the Act would be better served or the 
collective bargaining structures placed on a sounder footing by refusing to make a 
section 1 (4) declaration the Board will exercise its discretion accordingly. (See Zaph 
Construction Ltd. [1976J OLRB Rep. Nov. 741 and Ellwall and Sons Construction 
Limited [1978J OLRB Rep. June 535.) In view of the broad language of the section 
which extends to cover such a wide range of business relationships, the labour 
relations considerations which govern the exercise of the Board's discretion are 
paramount in determining whether the Board should declare two or more businesses 
or activities to be one employer for purposes of The Labour Relations Act. 

In Retail, Wholesale and Department Store Union, Local 414 v. Penmarkay Foods 

Limited, et ai, [1984] OLRB Rep. Sept. 1214, the Ontario Board described three of the purposes of the 

common employer provision as follows, at 1231: 

1. To prevent the erosion of established bargaining rights, for example, by the 
redirection of work by a unionized employer to another enterprise. 

2. To remove obstacles to viable structures for collective bargaining, for 
example, the inclusion of the employees of two entities in a single unit. 
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3. To ensure that the union representing employees is able to deal directly with 
the entity possessing real economic control over them rather than with an 
entity that is their employer in name only. 

We agree with this statement of policy objectives - which is not necessarily exhaustive - as being 

among those intended by the legislature in enacting s. 37.3 of the Act. 

[126] The jurisprudence regarding common employer provisions illustrates, as was argued by 

Wayne Bus and the City, that unions should not be allowed to use such provisions to extend or enhance, 

as opposed to preserve, bargaining rights. However, we do not view the Union's application in this case 

as one seeking to enhance its bargaining rights. It simply seeks to establish that the City and Wayne 

Bus satisfy the requirements of s. 37.3 of the Act for the reasons referred to above, that there are good 

labour relations reasons for making an order so that the collective bargaining structure will accord with 

the economic and industrial relations realities of the situation. 

[127] Accordingly, while it is clear that s. 37.3 of the Act is intended to ensure that legal form 

will not be allowed to obscure economic and collective bargaining substance, it creates collective 

bargaining structures which significantly modify common law notions of privity of contract and 

corporate veil to achieve this purpose. Section 37.3 of the Act is very broadly worded and may 

arguably refer to a nearly unlimited range of corporate structures and relationships. However, in the 

opinion of the Ontario Board, the grant by the legislature of the broad and over-riding discretion to 

grant or withhold relief indicates that the legislature intended the Ontario Board to consider the labour 

relations policy imperatives in each situation. In Energy and Chemical Workers Union, Local 300 v. 

Ethyl Canada, Inc., [1982] OLRB July 998, the Ontario Board stated, at 1007: 

However, while the language of section 1 (4) is very broad, the section is not intended 
to apply in every case which in a general or linguistic sense meets its statutory criteria. 
The Board has a discretion concerning the application of section 1(4) and, in the past, 
it has exercised that discretion carefully, in light of the circumstances of each case, 
and labour relations policy consideration. 

This is an approach that recommends itself to this Board. 
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The Nature of the Inquiry 

[128] The inquiry under each of ss. 2(g)( iii) and 37.3 of the Act is directed to detennining the 

"true employer(s)" for labour relations purposes of the employees in question. A functional analysis to 

identifY the actual seat of fundamental control or direction of the activities that detennine employment 

and working conditions of the employees must be undertaken in both instances using similar criteria. 

The results of the exercise may identifY more than one "common" employer exercising fundamental 

control or direction. A detailed examination of the relationship between the entities involved and their 

relationship to the work place must be undertaken using various criteria outlined below. 

[129J In its decision in Labourers' International Union of North America, Local 183 v. York 

Condominium Corporation, et ai, [1977] OLRB Rep. October 645, the Ontario Board compiled a 

summary of the criteria it used to detennine which of two or more parties is or are the employer(s) of 

certain employees. These factors, which have been used by labour relations tribunals in numerous 

decisions, include: 

1. The party exercising direction and control over the employees perfonning the work. 

2. The party bearing the burden of remuneration. 

3. The party imposing discipline. 

4. The party hiring the employees. 

5. The party with the authority to dismiss the employees. 

6. The party who is perceived to be the employer by the employees. 

7. The existence of an intention to create the relationship of employer and employees. 

[130] In York Condominium, supra, the Ontario Board considered how each factor applied to 

the facts of the case and came to a decision on the preponderance of evidence - it did not prioritize the 

relative weight to be ascribed to various factors. In Hotel and Club Employees' Union, Local 299 v. 
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Sulton Place Hotel, [1980] OLRB Rep. Oct. 1538, the Ontario Board noted that when, as in York 

Condominium, supra, one entity answers nearly all of the criteria, the decision of the identity of the 

employer is relatively simple. The Board must evaluate the factors which, in a given case, are most 

indicative of an employment relationship. VVhen various entities share responsibility for the various 

criteria the decision is much more difficult. The decision emphasized the importance of determining 

who exercised "fundamental control" over the employees in question. The Ontario Board stated, at 

1552-1553: 

[131] 

The weight to be accorded the various indicia of employer status set out in York 
Condominium cannot be assigned in a vacuum. When one of the factors is combined 
with another in the hands of one company, the Board may conclude that they 
accurately identify the employer, though while standing alone or in some other 
combination they may not. T71e significance of each indicator can only be ascertained 
through an appreciation of how they all fit together within the facts of each case. It is 
only then that the Board can decide which factors in the particular case most 
accurately reflect and identify the employer for collective bargaining purposes. 

A particularly important question answerable through an evaluation of all of the 
factors set out in York Condominium is who exercises fundamental control over the 
employees. In some cases control over hiring may reflect fundamental control. In 
other situations, reminiscent of a hiring hall, it may not. In some cases, day to day 
supervision may suggest fundamental control, in others it may not. Similarly, with the 
payment of wages: in the factual mix of some cases the payment of wages may, along 
with other factors, suggest who holds the fundamental control while in other cases it 
may be of minor significance. No single factor in York Condominium inevitably points 
to the possession of fundamental control. The Board's ultimate evaluation of who 
holds fundamental control in any particular fact situation, however, is generally the 
single most determinative question in identifying the employer. In a word, to find the 
seat of fundamental control is generally to find the employer for the purposes of The 
Labour Relations Act. 

This Board has adopted the criteria identified in York Condominium, supra, as wen as 

other factors and concepts, to determine the identity of the employer of certain employees for labour 

relations purposes. See: Canadian Union of Public Employees, Local 3077 v. Lakeland Regional 

Library Board, [1987] April Sask. Labour Rep. 59, LRB File No. 116-86; University of Re gin a Faculty 

Association v. University of Regina, [1987] May Sask. Labour Rep. 43, LRB File No. 390-86; 

Saskatchewan Union of Nurses v. University Hospital, [1988] March Sask. Labour Rep. 41, LRB File 

No. 239-87; International Brotherhood of Electrical Workers, Local 2038 v. Flint Electrical 

Management Ltd., [1989] Fall Sask. Labour Rep. 49, LRB File No. 040-89. 



[1999J Sask. L.R.B.R. 238 A.T.U., Local 588 v. CITY OF REGINA AND WAYNE BUS LTD. 277 

[132] Most cases dealing with this issue involve entities who share traditional employer 

responsibilities. Indeed, it is this appearance of a "melded status," as it is called in some of the 

jurisprudence, that leads to the issue of the identity of the employer for the purposes ofthe Act. In these 

cases, the employees have a relationship with more than one organization or entity, each of which 

exhibits some characteristics of employer status. 

[133] In Lakeland Regional Library, supra, the Board analyzed the vanous factors to 

determine which entity had "fundamental control over industrial relations matters affecting the 

employees," despite the fact that some responsibilities were shared. The Board stated, at 65: 

[134J 

The picture that emerges from an evaluation of all of the foregoing factors is that it is 
the Respondent who has fundamental control over industrial relations matters affecting 
the employees. It establishes their rates of pay, pays their wages and supervises them 
on a day-to-day basis. It shares responsibility for their hiring and, although it 
theoretically shares responsibility for their termination, it has been found to have the 
authority to unilaterally terminate them. 

In University of Regina, supra, the Board determined which entity was "ultimately 

responsible for the most important industrial relations matters" even though the picture was "not 

particularly clear." In Flint Electrical, supra, the Board approved the statement of the Ontario Board in 

Sutton Place Hotel, supra, to the effect that "fundamental control" is an important issue. All of the 

foregoing decisions of this Board predate the enactment of s. 37.3 of the Act. 

[135] In Marwest Food Systems Ltd., supra, the union sought to have the Saskatchewan 

Gaming Corporation (SGC) designated, pursuant to s. 2(g)(iii) of the Act, as the employer of the food 

and beverage employees at Casino Regina employed by Marwest Food Systems Ltd. which operated 

under contract with SGc. A "related employer" application under s. 37.3 of the Act was not made. 

Without referring specifically to York Condominium, supra, the Board analyzed the evidence in light of 

factors similar to those enumerated in that case. The Board stated, at 525-526: 

The essential structure of the lease agreement is not uncommon in this industry. The 
tenant rents space in return for the payment of rent calculated on the basis of a fixed 
rental sum and on the basis of a percentage of gross sales. The economic risk of the 
business of providing food and beverage services in the Casino clearly rests on 
Marwest. Marwest performs virtually all the employer functions, including payment of 
wages and other employment benefits or costs, hiring (which is subject to some control 
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[136] 
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by SGC relating to security and minority hiring goals), firing, disciplining of staff and 
setting of work rules (subject again to some requirements set by SGC relating to the 
public image of the Casino and security). 

Then followed a summary of prior decisions of the Board which had considered s. 

2(g)(iii) of the Act before s. 37.3 of the Act was enacted. Some of these are referred to above. 

Regarding the exercise of discretion under s. 2(g)(iii) of the Act, the Board sounded a note of caution in 

making a designation of a principal as the employer of a contractor's workers because of the resulting 

separation of the responsibility to collectively bargain with respect to wages from the responsibility for 

paying them. The Board also described the situation where the designation is appropriate and the 

separation of responsibility will have little negative impact on the contractor. The Board stated, at 530-

531: 

In determining the criteria that should apply to a determination under s. 2 (g)(iii), we 
must be mindful that in designating a principal as the "employer", the Board is 
"separating the responsibility for bargaining collectively with respect to wages from 
the responsibility for paying them" (Cana Construction. supra, at 48). Before doing 
so, the Board must be convinced that the separation of responsibility is based on a 
sound labour relations footing. In past decisions, the Board has been influenced by 
factors indicating that the principal dominates the financial affairs of the contractor to 
such an extent that the setting of wage rates and other working conditions does not 
affect the financial health of the contractor. For instance, in the Cana Construction 
case, supra, the Board held that ''finding Pan-Western responsible for negotiating 
wage rates for carpenters on the Y.M CA. project will not as a practical matter 
remove whatever control Buchner Construction Inc. may have over its own financial 
affairs. 11 It seems to this Board that the designation of a principal as "employer" under 
s. 2(g)(iii) can be made where it will enhance the collective bargaining process by 
requiring the party effectively controlling the purse strings to sit at the bargaining 
table. In these circumstances, the ability of the union and the contractor to negotiate 
and conclude a collective agreement may be frustrated by the formal absence of the 
principal from the bargaining table. If the principal plays an invisible role at the table, 
in the sense that the contractor cannot conclude an agreement without consulting with 
and obtaining tacit approval of the agreement from the principal, then the collective 
bargaining process is well served by requiring the principal to actually engage in 
formal collective bargaining with the union. There are different types of relationships 
that may fall within the scope of this provision, including contractors who provide 
labour services on a cost plus basis. In many cases the principal will effectively 
determine the terms and conditions of work for employees, such as their hours of work, 
work assignments, and the like, as well as determining wages and the other costs. The 
provision, however, is not limited to the labour broker reiationship. Each case 
requires an examination of a number of factors to ensure that an assessment is made of 
the labour relations gains to be achieved by separating the responsibility for 
negotiating a collective agreement from the responsibility for paying wages. 
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[137J The result that responsibility for bargaining wages may be separated from the 

responsibility for paying them has long been recognized by the Board. In Cana Construction Co. Ltd, 

supra, it was stated, at 47-48: 

[138] 

In coming to this conclusion the Board recognizes that it is imposing a responsibility 
on Pan-Western to bargain collectively with the union regarding wages payable to 
carpenters on the Y. W. CA. project in Saskatoon when (according to the terms of the 
subcontract at least) the responsibility for paying those labour costs rests with Buchner 
Construction Inc. under a fixed price contract. Separating the responsibility for 
bargaining collectively with respect to wages from the responsibility/or paying them is 
the necessary result of any determination under Section 2(g)(iiO of The Trade Union 
Act. a consequence that must have been anticipated and accepted by the legislature. 

(Emphasis Added) 

The approach to the "true employer" issue under s. 2(g)(iii) of the Act has not been as 

narrowly focused upon the York Condominium, supra, type factors or the "fundamental control" test as 

has been the case in other jurisdictions. Rather, this Board has traditionally performed a broader 

analysis, in the past partly because of the absence of "common employer" provisions in the Act, but 

mainly because of the overriding discretion in the Board to examine and take account of the labour 

relations gains to be achieved in designating the principal as the employer. 

[139] In Marwest Food Systems Ltd., supra, the Board examined the relationship between 

contractor and principal from this broad perspective and concluded, at 531: 

[140] 

sac should not be designated the employer under s. 2(g)(iii). Marwest does not 
operate on a "cost plus If basis with Sac. The risk of the labour costs and collective 
bargaining costs are within its control. It is not financially dependent on sac to such 
an extent that it would make more sense to require sac to bargain with the Union for 
the wages and working conditions of Marwest employees. Marwest is in a better 
position overall to determine its collective bargaining obligations. In no sense is sac 
an invisible hand at the bargaining table. 

In several recent decisions, the British Columbia Board has adopted and applied the 

York Condominium, supra, and Sulton Place Hotel, supra, analysis to determine whether the principal 

or the contractor is the "true employer" of the employees in question. See: Columbia Hydro 

Constructors and Allied Hydro Council of British Columbia (1994), 22 CLRBR (2d) 161; J.J.M 

Construction Ltd., B. C. Transportation Financing Authority and Highway Constructors Ltd. (1996), 29 
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CLRBR (2d) 266; and Hayes Forest Services Limited and Industrial Wood and Allied workers of 

Canada, Local i-80, [1997] B.C.L.R.B. No. B18/97. 

[141] In Columbia Hydro Constructors, supra, the British Columbia Board identified three 

approaches to the determination: (1) the York Condominium, supra, criteria; (2) "fundamental control" 

analysis; and (3) an "organizational" analysis. It also determined that these three approaches overlap 

and it proposed that they be synthesized. The British Columbia Board stated, at 200: 

[142] 

201: 

[143] 

The case authorities also reveal that adjudicators have attempted to determine which 
party is the employer by trying to answer two related questions: (i) into which 
organization or undertaking are the employees integrated?; and (iU which 
organization or undertaking holds fundamental control over the employees? These 
questions are not really different. One focuses the inquiry on the employees, the other 
on the alleged employer. To answer the questions, the presence or absence of the 
various indicia set out in York Condominium are relevant. The weight to be given each 
factor will vary in each case, depending on the facts of the case and the purpose for 
which the analysis is undertaken. However, the inquiry does not end with a simple 
balancing of the York Condominium criteria. There may also be other factors which, 
in a particular case, are relevant to the two questions. In our view, the York 
Condominium criteria were never intended to be an exhaustive list. 

The British Columbia Board then adopted a purposive analysis of the issue stating, at 

The purpose for which the analysis is undertaken relates to the statutory purpose, not 
the objective that the parties may have in seeking to confer employer status on an 
entity. If parties seek to avoid obligations or rights under the Code, the presence of 
such an intention, express or implied, will bear on the assessment of the York 
Condominium criteria. On the other hand, the Board will not condone an arrangement 
simply because its objectives are laudable. 

Before conducting its analysis in Columbia Hydro Constructors, supra, the British 

Columbia Board placed the case in its factual context in order to assess the relative weight to be given 

to the various criteria in York Condominium, supra. The case arose in the unique context of the 

construction industry and involved a mega-hydro project with a significant historical structure. No 

improper motive dictated the corporate structures of the parties. The British Columbia Board held that 

an assessment of the York Condominium, supra, criteria must take into account the nature of the 

industry in which the employees work. 
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[144] Much of the jurisprudence respecting this issue is in the context of the unique labour 

relations environment of the construction industry. There are also unique features in the present case: 

the public service nature of special needs transportation and the special needs of the clients themselves 

which, in large measure, dictate how the work may be safely performed. 

[145] Section 37.3 of the Act describes three requirements for its application: 

1. There must be more than one corporation, partnership, individual or association involved; 

2. These entities must be engaged in associated or related businesses, undertakings or other 

activities; and 

3. These entities must be under common control or direction. 

[146J However, once these requirements have been fulfilled the Board must determine 

whether to exercise its discretion to treat the entities as one employer for the purposes of the Act. This 

discretion will be exercised where there is a valid and sufficient labour relations value, interest or goal 

contemplated by the Act that will be served by making a single employer declaration. Absent such a 

purpose, the discretion to make the declaration will not be exercised. 

[147] Several Canadian jurisdictions have had common employer legislation for a 

considerable time and the examination of the decisions from those jurisdictions is useful to our inquiry 

and interpretation of s. 37.3 of the Act. In this decision, we have attempted to provide guidelines that 

may be broad enough to assist parties in assessing other situations involving similar issues, but there is 

no doubt that the policies and opinions expressed by the Board in this decision will be refined in the 

future. 

[148] The criteria used to determine whether activities are "associated or related" and under 

"common control or direction" cannot be totally isolated from one another. Many of the same indicia 

and characteristics bear upon both issues. In Hansuk v. The Bakery and Confectionery and Tobacco 

Workers Union, Local 252, [1987] Alta. LRBR 420, the Alberta Board stated: 
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Two "businesses" or "activities" (in the labour relations sense of the terms) can 
operate side by side without attracting a s. 133 declaration. This frequently happens 
when an activity is subcontracted. The question is when is the work thus subcontracted 
categorized as having become part of the subcontractor's over-all business and not an 
associated activity or business under common control or direction with the operation 
of the contracting entity, and when is the converse true? 

177e associated or related test and the common control and direction test cannot be 
satisfactorily isolated one from the other. The degree of association or relationship 
provides evidence of the control factor, and the control and direction to which the 
activities or businesses are subjected to dejine, in part, the degree to which they are 
associated or related. 

The concept of "association" is predicated upon the organization or alliance of two or 

more individuals or entities out of a common interest or for a common purpose; their respective 

activities may be combined in a manner that results in an organization that is functionally independent 

of either "associate" alone. 

[150] The concept of "relation" connotes connection in a commercial sense. The connection 

need not be structural, as in the case of companies that have common directors, officers or shareholders, 

but may arise because of a significant degree of interdependence in the carrying on of an enterprise in 

which the parties to the relationship have a mutual or reciprocal interest. 

[151] It is not necessary that the entities are engaged in the same or similar businesses or 

activities to make a finding that they are associated or related. In Danjield Security, supra, the Alberta 

Board determined that a security contractor and a hospital were engaged in associated activities. The 

Alberta Board stated, at 54: 

We have no difficulty concluding that the activities of Danjield at the Hospital site and 
the activities of the Hospital generally are "associated or related." The security 
services Danjield offers at the Hospital site must be seen as being associated with and 
related to the Hospital's overall mandate of operating a psychiatric hospital. The 
operation of a psychiatric hospital includes all kinds of activities, including some 
which are commonly contracted out, such as maintenance, food services and, of 
course, security. 

In our view, what makes the activities of Danjield and the activities of the Hospital 
"associated or related" is simply that the two entities are jointly engaged in providing 
the overall services of the Hospital. It is not a question of concluding that the entities 
are involved in identical "businesses" - clearly they are not. Danjield is in the security 
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business. The Hospital is not, although its operation includes a security component. 
By providing that security component for that operation, we consider that Danfield's 
activities are associated or related with those of the Hospital. In that regard, we see 
little difference between the "associatedness" or "relatedness" of the activities at hand 
and those of the contractor operating the bakery in a retail food store and the activities 
of the store itself (see Wendy Hansuk. supra). 
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[152] In Canadian Union of Public Employees v. The City of Stratford, [1985] OLRB Rep. 

June 923, the Ontario Board held that Stratford and a garbage collection contractor are engaged in 

related activities. In referring to the common employer provision of the Ontario Labour Relations Act, 

which is very similar to s. 37.3 of the Act, the Ontario Board stated, in Canadian Union of Public 

Employees v. Brantwood Manor Nursing Homes Limited, [1986] OLRB Rep. Jan. 9, at 51: 

[153] 

The Board has repeatedly recognized that section 1(4) can apply to a subcontracting 
relationship between two entities unconnected except by the terms of their contract. 

In York Condominium, supra, the Ontario Board also listed the following criteria that it 

considered relevant to making a determination as to whether the activities or business of two or more 

entities are carried on under common direction or control and, therefore, should be treated as one 

employer: 

1. Common ownership or financial control; 

2. Common management; 

3. Interrelationship of operations; 

4. Representation to the public as a single integrated enterprise; and 

5. Centralized control of labour relations. 

[154] In Air Canada v. International Association of Machinists and Aerospace Workers, 

District Lodge 148 (1990), 7 CLRBR (2d) 252, the Canada Board, in interpreting the related employer 

provisions in the Canada Labour Code, R.S.c. 1985, c. L-2, s. 35, found that "direction" implies a 

hands-on notion of day-to-day management, including trivial matters, while "control" focuses on the 

broader concerns of" general orientation, mid-term and longer-term issues." 
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[155] The Canada Board re-examined this issue a short time later in Canadian Union of 

Postal Workers v. Muir's Cartage Ltd. (1992), 17 CLRBR (2d) 182. After reviewing the concepts of 

"control and direction" espoused in its decision in Air Canada (1990), supra, the Canada Board 

expanded its view of the relative scope of those concepts stating, at 208: 

[156] 

While "control" seems to encompass concepts more akin to ownership and financial 
links, "direction" would seem instead to convey ideas more akin to functional and 
operational relations. This interpretation probably has the merit of affording a more 
objective analysis of the fifth criteria of s. 35. In turn, it allows for those more 
subjective factors, such as attitudes and motives, to be considered only at second step 
of the s. 35 test, where the Board is clearly given the discretion to make or not to make 
a declaration on such considerations. 

In the instant case it is clear that there is no common "control" as defined above: no 
common or shared ownership, no common or shared management in the medium or 
long term, etc. The relationship between Canada Post and Mulr's is strictly based on 
operations and on business an'angements between them. Thus it is their contracts, and 
above all the effects of those contracts, that may establish the elements of common 
"direction, " as defined in Air Canada. 

The "fifth criteria" referred to in the excerpt above is the requirement that the entities 

under consideration be under common control or direction. In regard to that criterion the Canada Board 

stated in Muir's Cartage, supra, that its policy was evolving, at 207: 

The Board's policy on the application of the fifth criteria is not static nor was it meant 
to be so... It has evolved over the years, in large part to take into account from the 
labour relations perspective the wide variety of scenarios that one can witness. In 
some cases, the emphasis is on elements of common ownership... In Ottawa-Carleton 
Transit Commission, supra. [(1988), 19 C.L.R.B.R. (NS) 165, upheld by the Federal 
Court, reported at (1988), 104 NR. 189j, the Board focused on the operational 
relationship between the businesses. 

The Canada Board held that while Muir was not under common "control" with Canada Post, it was 

under common "direction." 

[157] While it is not necessary for the purposes of the present case that we individually 

define these terms, it is clear that the issues of control and direction must be examined from both 

perspectives described above, and that the York Condominium, supra, type of criteria must be applied in 
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that light. That is, the totality of the relationship between the entities bears close examination in order 

to bring to light the labour relations realities and the substance of the relationship. 

[158] Wayne Bus and the City urged the Board to follow and apply the decision of the 

Canada Board in Ottawa-Carleton, supra. In that case, the union was certified as bargaining agent of 

employees of Blue Line Taxi Co. Ltd. (Blue Line) which, under contract to Ottawa-Carleton Regional 

Transit Commission (Commission), was engaged in providing transportation service for the disabled in 

the Ottawa-Hull region. Before concluding a first collective agreement with Blue Line, the union 

applied to the Canada Board for a declaration that the Commission was the true employer or that the 

Commission and Blue Line were related employers with respect to the employees in question. 

[159] The detailed facts are set out in the case report, and we do not intend to relate them at 

length in these reasons. But there is a high degree of similarity with the present case: the scheduling 

and dispatch functions were performed by the Commission with its employees; the Commission owned 

certain specialized vehicles that it leased to Blue Line; Blue Line owned and provided a number of 

smaller vehicles for the service; Blue Line provided all of the drivers; all vehicles were painted in the 

Commission colours and were identified as part of the Commission's transit service; a small sign in the 

vehicle interior identified Blue Line as the service provider; Blue Line had other operating divisions 

involved in different transportation businesses; Blue Line provided service and repairs for all of the 

vehicles used in the service utilizing its own personnel who also repaired the vehicles used in Blue 

Line's other operations; the Commission advised Blue Line of weekly service requirements one week 

in advance; and Blue Line was remunerated on an hourly rate for service basis. There were many other 

similarities with the present case. Indeed, even the history of the Commission's service is strikingly 

similar to that in the present case. 

[160] In dealing with the principal-contractor issue, the Canada Board had no difficulty 

concluding that "in spite of the intricacies and numerous requirements of the system flowing from the 

contract between Blue Line and OCTranspo" the employer was Blue Line rather than the Commission 

and that the Blue Line disabled transit operation was separate and severable from its other 

transportation operations despite the use of common premises, repair facilities and personnel. The 

Canada Board determined that Blue Line had "decisive or fundamental control" over the employees and 

was the employer as between principal and contractor. 
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[161] However, the Canada Board had considerably greater difficulty with the common 

employer issue. While it found that there was little doubt that the Commission and Blue Line were 

associated or related, it identified the real issue as whether there was common direction and control of 

their respective undertakings. In determining that the kind of common control or direction 

contemplated by s. 133 of the Canada Labour Code did not exist, the Canada Board pointed out that the 

work being done by Blue Line employees had never been done by employees of the Commission and 

the work had been genuinely contracted out with no suggestion that it was motivated by industrial 

relations considerations. But this decision was not unanimous. The dissenting reasons argued that the 

delicate balance of power between the employer and the employees required that the Commission and 

Blue Line be treated as a single employer; the defining condition, the dissent said, was that the 

Commission could terminate the contract with Blue Line at any time, a situation that made the labour 

relations foundation unstable and uncertain unless the Commission was included in the certification 

order. 

[162] In the present case, counsel for the Union urged the Board to follow and apply the 

decisions of the Alberta Board in City of Gran de Prairie, supra, and City of Edmonton, [1998], supra. 

[163] In City of Grande Prairie, supra, Grande Prairie owned and operated its municipal 

transit system but, since its inception, had contracted out the driving by periodically calling for tenders. 

The union applied for a declaration that Grande Prairie was the employer of the drivers, or that it and 

the current contractor, Dorem, were common employers. While the facts set out in the case report bear 

some similarity to those of the present case, some significant differences include: 

Grande Prairie owned, licensed, insured, maintained, repaired, fuelled and 

stored the buses used in the transit service; 

Grande Prairie supplied the drivers' uniforms and the contractor's supplies; 

Dorem drivers reported for work at Grande Prairie's offices; and 

Dorem paid the drivers out of the hourly rate for bus operation paid to it by 

Grande Prairie, but the rate was negotiated on a three-way basis between 

Grande Prairie, the contractor and the drivers. 
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[164] In determining that Grande Prairie and Dorem were common employers of the drivers, 

the Alberta Board held that, on the evidence, neither party had "clear, overriding or decisive control" 

over the drivers, but shared the indicia of employer status. The Alberta Board found, nonetheless, that 

Grande Prairie exerted extensive, day-to-day working control over the drivers by virtue of the following 

key characteristics: the authority exercised by its transit supervisor to inspect and monitor the drivers' 

activities on their routes; its transit operators' manual which established rules, regulations and 

responsibilities directly for the drivers; the authority to terminate the contract on 24-hours' notice; and, 

in particular, the tri-partite negotiation of the drivers' wages. 

[165] The situation in City of Edmonton, [1998], supra, differed from that in City of Grande 

Prairie, supra, in that the drivers in question individually contracted with Edmonton to provide service 

for Edmonton's Disabled Adult Transit Service (DATS). Prior to 1992, the DATS vehicles were owned 

by Edmonton and two contractors provided the drivers for the vehicles. In 1992, Edmonton began to 

dispose of the vehicles and to award individual contracts by public tender to contractors who owned 

their own vehicles and who agreed to personally drive them 50 per cent of the time. Each contractor 

was required to employ a "back up driver" to drive their vehicle when they themselves were 

unavailable. More recently, Edmonton had also awarded contracts to "multi-unit service providers" 

such as taxicab companies. The city's own DATS personnel performed the booking and scheduling of 

trips, assigned routes, and did the daily dispatch functions. The union applied for certification of a 

bargaining unit comprising the individual contractors and their back up drivers. The issue before the 

Alberta Board was whether these persons were "employees" of Edmonton. 

[166J The tenders did not enable the contractors to submit a rate for their services; the 

standard form contracts prepared by Edmonton were entirely "take it or leave it." Edmonton assessed 

contractor performance and used a demerit point system. Otherwise, many characteristics of the 

relationship between the contractors and Edmonton bear similarity to the present case. For example, 

DATS dispatch clerks approved route changes and drivers' breaks. The Alberta Board applied the 

seven-fold criteria in York Condominium, supra, and in determining that the individual contractors and 

their back-up drivers were employees of Edmonton, the Alberta Board concluded, at 9-11 : 

... these contractors are subject to overwhelming control by DATS concerning their 
work, how it is to be peiformed, where it is to be peiformed, by whom and to what 
standard. The City retains the control over the work and takes significant measures to 
ensure the control remains within its ambit. While the contractors bear the risk of loss, 
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they have no real opportunity for profit; no more than an employee would. Contractors 
own their vehicles, being the tools by which they complete the contract. Overall, we 
find the balance shifts in favour of the employee status. 

There is no real ability for the contractor to compete with the City in providing this 
service; the City subsidy makes this impossible, plus the contractors are prohibited 
from soliciting business from DATS customers. 17zis reality also makes them 
economically dependent on the City. In the words of one contractor "it's my job. " 

The hours in which a contractor must make a vehicle and driver available sign~ficantly 
limit the contractor's ability to earn income ji-om other sources. 171e type of vehicle 
owned can also limit the other potential uses to which it can be put. 

Contractors have no real ability to determine their own work hours or routes. 17Iis is 
so, in part, because of the City's decision to limit the number of contractors to those it 
can provide regular income. While admirable, the result is that the City has effectively 
hired as it would employees - just enough to do the job optimally. Secondly, the 
Contractors are subject to the dictates of the DATS schedulers and dispatchers when 
completing their contracts. 

The trip rate provided in the contract creates an economic dependency by the 
contractor on the City. These contractors I ability to earn an income is directly 
controlled by the scheduling and assignment of trips by DATS personnel. It has been 
further limited by the contractual requirement that the contractor drive at least 50% of 
the time. This control effectively removes any ability by the contractor to make a profit 
on hislher own initiative. It is this element which differentiates this case from that of 
Laidlaw. supra and makes it similar to the County of Two Hills. supra. 

On the other hand, the contractor owns a vehicle of significant value. He assumes the 
downside risk of maintaining, running and insuring that vehicle. However, so do other 
employees of the City who are required to provide a vehicle for use in their job. 

The City and DATS have such an extensive written contract, numerous policies and 
procedures and required forms, that the contractor cannot even make the normal 
business decision about what form his invoice for services will take. The City requires 
that the contractor use its form and provide its supporting documents, because it needs 
the information for its internal audit control. Essentially, the contractor has virtually 
no control over the decisions and practices which would impact his business. The 
extent and nature of the City's policies and procedures mirrors that which would be 
commonly found to exist and apply to employees in fJ. large organizational structure. 
Even the contractor assessment program is remarkably similar to a progressive 
discipline program for employees. 

In the City of Edmonton, [1998], decision, supra, the Alberta Board referred to its 

earlier decision in Alberta Union of School Employees v. 17Ie County of Two Hills, No. 21, [1992] Alta 

LRBR 532. In County of Two Hills, supra, the union was certified as the bargaining agent for a unit of 
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school bus drivers employed by the County of Two Hills. The union asked the Alberta Board to 

determine whether two contract bus drivers were "employees" of the County of Two Hills doing 

bargaining unit work or whether they were independent contractors. The two owner/operators paid all 

operating expenses, although the insurer and amount of insurance were subj ect to County of Two Hills 

approval. They could enter into other contracts but no evidence of other bus driving income was 

presented. The County of Two Hills paid the contract drivers under a rate schedule set by the County of 

Two Hills. These drivers were responsible for making their own deductions. The County of Two Hills 

determined, as it did for its own drivers, the route, type of vehicle used, number and identity of students, 

hours of pick-up and delivery, order of route completion, driver appearance and conduct, and licence, 

safety and first aid requirements. The Alberta Board found that the contractors were employees of the 

County of Two Hills in that the relationship with the contractors was controlled by the County of Two 

Hills to the same extent as its own drivers such that the entrepreneurial nature of the undertaking was 

absent, with very little chance to profit. It found that the contractors could not use their skills or 

experience to maximize their own gain. 

[168] In City of Edmonton, [1998], supra, the Alberta Board also referred to its earlier 

decision in National Automobile, Aerospace, Transportation and General Workers Union of Canada 

(CAW - Canada), Local 4050 v. Laidlaw Waste Systems Ltd., [1995] Alta. LRBR 291. The union 

applied for a determination that waste disposal "brokers" under contract to Laidlaw were employees of 

Laidlaw. Brokers were incorporated and owned their own trucks, though they were purchased from 

Laidlaw's fleet at attractive prices and optioned back to Laidlaw in the event the contract was 

terminated. The contract contained minimum yardage guarantees and different rates for regular and 

holiday pickups. The rates for each run were negotiated between the broker and Laidlaw. The contract 

obliged brokers' trucks to be maintained to Laidlaw's standards and vehicle breakdowns and accidents 

to be reported to Laidlaw. Brokers paid for all gas, oil and mechanical services, but typically purchased 

all from Laidlaw due to the convenience and attractive rates. Brokers could decide the times, order and 

direction of their runs and usually communicated directly with customers rather than through Laidlaw's 

dispatcher. Brokers were obliged to pay their own tax remittances and either provide or pay Laidlaw 

for the cost of replacement drivers in the event of absence. Laidlaw also employed its own hourly-rate 

and piece-work drivers who did not own their own vehicles and were not responsible for operating 

costs. The Alberta Board held that the brokers were independent contractors finding that, although on 

an application of the "control" test it was relatively balanced between employee and contractor status, 
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the brokers' ownership of tools and their ability to make a profit or incur a loss by their own operational 

decisions persuaded the Board that they were independent contractors. 

[169] The Manitoba Board also has experience with this issue. In City of Winnipeg, supra, 

the union applied, inter alia, for a declaration that Winnipeg and the contract service providers of its 

"Handi-Transit" service for the disabled were common employers of the contractors' employees. From 

1977 to 1987, Winnipeg operated the service using its own employees. Subsequently, contracts were 

tendered to provide the service. The contractors provided all vehicles and premises and paid all 

overhead, while Winnipeg's dispatch booked trips and prepared daily route sheets for the contractors. 

There was no radio contact between Winnipeg and the drivers. The drivers were hired solely by the 

contractors and were not required by Winnipeg to wear uniforms. The Manitoba Board, following the 

Ottawa-Carleton decision, supra, and the Danfield Security decision, supra, dismissed the application 

specifically stating that maintaining authority over "quality control" did not amount to "operational 

control." 

[170] Both in the Brantwood Manor decision, supra and in Service Employees International 

Union v. Kennedy Lodge (1984), 7 CLRBR (NS) 157, the Ontario Board dealt with the contracting out 

of nursing services previously performed by the employer's own employees to non-union, ostensibly 

lower cost, contractors. The thrust of the examination by the Ontario Board was to determine whether 

the services contracted out were "core" or "peripheral" activities of the principal's business: if the nature 

of the contracted functions are part of the principal's core business it makes it more unlikely that control 

would or even could be relinquished. In those cases, it was nursing services in nursing homes. 

[171] While it might be argued that transit services are a core municipal business, such a 

"core function analysis" is not really appropriate in the present circumstances. We are not faced with a 

classic contracting-out situation: the City has never directly employed paratransit operators. Since the 

inception of the Paratransit Service, the driving function has been contracted out. There has been no 

shifting of work after a lay-off of employees. In that sense, the issues under consideration m 

Brantwood Manor, supra and Kennedy Lodge, supra, were different from those in the present case. 
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[172] As stated earlier even if the other prerequisites of the test under s. 37.3 of the Act are 

satisfied, the Board will not exercise its discretion to declare multiple entities to be treated as a single 

employer unless a valid and sufficient labour relations purpose will be served. The same condition 

pertains to the exercise of discretion under s. 2(g)(iii) of the Act. 

[173] In Muir's Cartage, supra, after finding that Muir's contracted mail operation was under 

the common direction of Canada Post, the Canada Board then proceeded to determine whether it was 

appropriate to declare them to be a single employer. The Canada Board stated that the general 

objectives stated by it in Canadian Press, supra, have shaped all of its subsequent decisions on the 

issue, at 209: 

[174J 

TIle Board has ruled consistently that labour relations considerations govern this 
discretion. In Canadian Press. supra, at pp. 360-361 Can LRBR, pp. 46-47 di, p. 442 
CLLC, it stated as follows: 

It should be re-emphasized that the Board has discretionary powers in 
declaring two or more employers to be a single employer carrying out, 
for purposes of the Code, a single federal work, undertaking or 
business. Even if all criteria used by the Board in its evaluation are 
met, the Board is under no obligation to make such a declaration. The 
Board's discretion is exercised on the basis of ensuring the rights of 
employees to be represented by the trade union of their choice in a 
bargaining structure conducive to "effective industrial relations" and 
"sound labour-management relations." There may indeed be 
circumstances where a declaration made possible under s. 133 would 
be inappropriate and not only not supportive of the objectives of the 
Canada Labour Code, but contrary to them. If, for example, there 
were existing bargaining rights which might be infringed upon by the 
Board exercising its powers or if the impact of such declaration on the 
parties involved,' or indeed other parties, would be demonstrably 
deleterious, the Board would certainly hesitate to act, no matter what 
the weight of the evidence concerning commonality of undertaking. 

The Canada Board reiterated that the function of common employer legislation is 

essentially remedial, allowing the corporate veil to be pierced for the "fundamental purpose" of 

preventing avoidance of responsibilities and undermining rights granted under the Canada Labour 

Code. In dismissing the application, the Canada Board stated that the subcontracting arrangement was 

for efficiency and profitability and not to escape bargaining obligations. 
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[175J The decision of the Canada Board in BTS Byers Transportation Systems, supra, is 

another example where it refused to exercise its discretion to make a single employer declaration 

although it found the companies in questions clearly to be associated or related and under common 

control and direction. The reason stated was that there was no "convincing evidence that existing 

collective bargaining rights and/or collective agreement benefits are being undermined." 

Conclusions 

Analysis of the Criteria 

[176] Following is an analysis of the specific criteria respecting the application of the tests 

and guidelines outlined in the preceding sections. It is to be noted for reference in future cases that the 

criteria and factors of analysis referred to below are not exhaustive of those which may pertain to every 

situation. It should also be noted that, while consideration of individual criteria is a valuable analytical 

tool, the application of the results of this type of analysis to the facts and circumstances as a whole will 

actually determine the result. 

[177] Formal corporate or financial inter-relationship is not an issue in the present case. 

Wayne Bus and the City have no common or related directors, officers or shareholders. There are no 

common financial resources and no financing arrangements between Wayne Bus and the City. 

[178] Day-to-day direction and control of both Paratransit Service and paratransit operators 

is shared by the City and Wayne Bus. Both directly supervise and direct the performance of the work 

by the paratransit operators. For example, Wayne Bus assigns paratransit operators to monthly work 

schedules and supervises work performance. The City establishes trip schedules, advises of schedule 

changes, authorizes breaks, extends work hours and investigates complaints. 

[179] The City establishes monthly block schedules and dictates the type of vehicle to be 

used for each block. The City can change the work blocks on 18 hours' notice. The City books the 

individual trips and determines the order of service. The paratransit clerks engage in more actual 

communication with a paratransit operator than does Wayne Bus management. 



[1999J Sask. L.R.B.R. 238 A.T.V., Local 588 v. CITY OF REGINA AND WAYNE BVS LTD. 293 

[180] The manner in which the paratransit operators perform their duties is established by the 

training provided by Wayne Bus, the lift bus and minivan contracts and the Guide. But Wayne Bus is 

responsible to the City for the timely, safe and proper completion of the work by the paratransit 

operators in accordance with the lift bus and minivan contracts and Guide. 

[181] Wayne Bus is responsible for workers' compensation and workplace health and safety 

issues respecting the paratransit operators. The City and Wayne Bus share responsibility for health and 

safety matters impacting clients of the Paratransit Service. For example, the Board heard evidence that 

City paratransit managers inspected a lift bus when there was a complaint by a paratransit operator 

regarding alleged overcrowding of wheelchair clients and concerns about the adequacy of restraint 

equipment. Such personal contact between City paratransit management and the Wayne Bus paratransit 

operators is, by all accounts, rare. 

[182J With the exception of the lift buses, major repairs to same, fuel and two-way radios, 

Wayne Bus provides all training, equipment and supplies necessary to complete the work. 

Therefore, on the day-to-day aspect of the situation, the balance of responsibility and authority of the 

City and Wayne Bus is not overwhelmingly tipped in one direction or the other. 

[183] Control over the quality or standards of service on a day-to-day or longer-term basis is 

not necessarily control over the terms and conditions that give rise to employment. Paratransit is 

somewhat of a special case in that the clients have special needs which can only be properly 

accommodated by paratransit operators with special training. The fact that the City, to a large degree, 

controls the content of driver certification and training, and has established standard rules for the care 

and treatment ofthe clients by the paratransit operators, does not mean that it "controls" the Wayne Bus 

paratransit operation in the sense contemplated by s. 37.3 of the Act. 

[184] In Danjield Security, supra, the Alberta Board held that the exercise of "quality 

control" over security by a hospital, including the power to require removal of employees of the 

contractor considered to be unsuitable, did not evidence "operational contro1." 
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[185] In Air Canada, supra, despite an extremely detailed contract between Air Canada and 

the security-screening service provider regarding how the work was to be performed, and a power to 

require removal of unsuitable employees, it was found by the Canada Board that the day-to-day control 

of the contractor's employees resided with the contractor, which retained responsibility for most of the 

types of operational matters that Wayne Bus has responsibility for in the present case. 

[186] It is our opinion that quality control by the City over service delivery by the paratransit 

operators is not operational control in an the circumstances of this case. It is prudent and responsible 

for the City to ensure the safe delivery of a public service to citizens with special needs. The special 

nature of paratransit transportation requires accountability by the City for safe provision of the service 

by the contractor, and the issue of quality control or direction in the context of this particular industry is 

affected by its special nature. 

[187] The City maintains exclusive control over the general operation of the Paratransit 

Service, mid-term and long-term planning. Wayne Bus has no authority in this regard. It is up to the 

City to assess service demand and establish service standards and levels. The City determines when it 

will replace or add to the lift bus fleet. Such matters do not indicate any degree of direct control over 

the Wayne Bus paratransit operation. 

[188] However, the lift bus and minivan contracts provide for certain work volumes and 

restrict contraction or expansion of those requirements. The potential exists for the City to significantly 

change the volume of work available and, therefore indirectly, the number of paratransit operators 

employed by Wayne Bus, or their hours of work. But this does not mean that the City controls staffing 

levels. 

[189] The control by the City afforded by its power to terminate the lift bus and minivan 

contracts does not have the same significance as in City of Grande Prairie, supra. In the present case, 

this power is limited, generally, to issues of contractor insolvency, unremedied breach and passenger 

safety - all legitimate concerns regardless of the control and direction aspect of s. 37.3 of the Act. 
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[190] In any contracting situation where money is paid for services performed, a "wage flow" 

from the principal through to the contractor's employees will exist. One must be mindful not to 

interpret the "burden of remuneration" concept so loosely that it loses real meaning. In assessing this 

criterion we must look at how directly the wages paid to the employees are linked to the remuneration 

from the principal to the contractor. In City of Grande Prairie, supra, the Alberta Board described the 

concept as follows, at 219: 

[191] 

If the party bearing the ultimate burden has a high degree of control over the level of 
wages paid, and pays little above the cost of those wages, this points to its being the 
true employer. Low control over the wage rates points away from their being the 
employer. Significant monies paid in excess of the gross cost of wages paid out 
suggest the contractor is giving other value beyond the labour of the employees. This 
added value points to the contracting party being something other than just an 
intermediary or strawman placed between an employer and its employees. 

The evidence is relatively clear that Wayne Bus bears the ultimate burden of 

remuneration. It is responsible for the determination of wage rates, administering payroll, issuing 

paycheques to the employees, issuing employment records and making the mandatory remittances. 

There was no evidence that the City bears any burden or exercises any authority in these matters 

whatsoever. Whether or not the City makes payment to Wayne Bus under the lift bus and mini van 

contracts, Wayne Bus is responsible for paying the paratransit operators. The same situation pertains 

with respect to any employment benefits to which the paratransit operators are entitled. 

[192] Wayne Bus has control over the negotiation of the level of wages paid to the 

paratransit operators despite its apparent protestations to the contrary in bargaining. At present, the City 

pays a significant amount per hour to Wayne Bus over and above the level of wages paid. In addition, 

the City provides and bears the cost of the fuel. This tends to suggest that Wayne Bus provides 

significant value beyond the labour of the employees, and has flexibility to negotiate with respect to the 

wages of the paratransit operators. 

[193] The situation in this case is far different from that in City of Grande Prairie, supra, 

where negotiation of the drivers' wage rates were negotiated between Grande Prairie, the contractor and 

the drivers themselves, and where the contractor had much less flexibility to reduce overhead and 

increase profitability. In that case, the Alberta Board found that Grande Prairie exerted a high degree of 

control over the wage rates paid to the drivers. 
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[194] Despite the fact that Mr. McCormick admitted that it was his opinion that Wayne Bus 

bore the chance of profit and the risk of loss in the provision of Paratransit Service, his opinion is not 

determinative of the issue. 

[195] The City provides the lift buses and pays for major repairs. Wayne Bus maintains the 

lift buses and performs minor repairs at its own expense. Wayne Bus purchased the minivans, 

maintains and performs all repairs to them at its expense. Other than fuel, Wayne Bus provides all 

vehicle consumables, vehicle inspections, licensing and insurance. It is responsible for accidental 

vehicle damage. Wayne Bus provides repair personnel and maintains a repair shop and storage 

facilities for the vehicles at its expense. 

[196] Wayne Bus trains and outfits the paratransit operators at its expense, and ensures their 

proper licensing. It pays the paratransit operators' wages and provides any employment benefits. It is 

responsible for workers' compensation assessments, business and property taxes and workplace safety. 

[197J Although the City has contractually warranted a minimum amount of work on an 

annual basis, the evidence indicates that the chance of profit and risk ofloss is to the account ofWayne 

Bus, which has provided a performance bond of $20,000.00 on the lift bus contract. 

[198] Wayne Bus exercises the authority to discipline the paratransit operators. The fact that 

the paratransit clerks have the authority to require the paratransit operators to obey certain directions 

does not translate into the authority to discipline the paratransit operators if they fail to obey the 

directions of the paratransit clerks. There was no evidence that the City had the authority to discipline 

or had ever purported to discipline a paratransit operator with respect to work performance interaction 

with paratransit clerks or otherwise. 

[199] While the City receives all client complaints regarding Paratransit Service, and has a 

pivotal role in investigating the complaints (the results of which it provides to Wayne Bus), it assumes 

no role in any discipline which may flow from such complaints. Wayne Bus is required to refer any 

client complaints to the City. From the City's point of view the reason for this is understandable: the 

Paratransit Service is a public service and the quality and safety of the service provided is extremely 

important to the clients. Ultimately, Wayne Bus exercises the sole responsibility and authority to 

discipline the paratransit operators. If the paratransit operators fail to provide adequate service it may 
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be a breach by Wayne Bus of the lift bus and mini van contracts, but the City has no right under the lift 

bus and minivan contracts to discipline paratransit operators, nor has it attempted to exercise such an 

authority. 

[200] In Danfield Security, supra, and City of Grande Prairie, supra, the principal had a 

contractual power to insist upon the removal of employees of the contractor that it considered 

unsuitable. In City of Grande Prairie, supra, there was evidence that the city intervened where it felt 

that a contractor-initiated termination was unjustified. In Danfield Security, supra, it was held that this 

did not evidence "operational control." No such degree of control over discharge exists in the present 

case on the part of the City. 

[201] Wayne Bus is responsible for hiring paratransit operators. That includes receiving and 

assessing applications for employment. Under the lift bus and minivan contracts however, the City 

retains the right to "approve" new hires. Wayne Bus is responsible for recruitment and selection of 

paratransit operators. The evidence is that Wayne Bus has not sought the City's approval of new hires 

and the City has never enforced the provisions. This does not, of course, mean that the City could not 

attempt to enforce the approval requirement in the future. However, what the actual results of these 

provisions are was not clear: can the City actually prevent Wayne Bus from hiring a paratransit 

operator without its approval? Can such approval be unreasonably withheld? We are not called upon to 

decide such questions. If we assume that the City can veto the hiring of paratransit operators on some 

reasonable grounds, whatever those might be, that is not control over hiring. The City has no right or 

authority to hire the paratransit operators for the vehicles generally or at all. The City has set no 

conditions on who Wayne Bus can or cannot hire other than that they must meet any legal requirements 

of licensing and training. 

[202] No evidence was presented to the Board as to which respondent is perceived by the 

paratransit operators as the employer. Mr. MeUor was the only employee called to testify. To the 

extent that he addressed this issue, he said that his perception had changed because of what the Board 

agent related was the position of Wayne Bus with respect to its authority to negotiate wages and 

scheduling issues. There was no evidence that prior to December, 1997 the paratransit operators 

perceived the City to be their employer rather than Wayne Bus. 
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[203] In Sutton Place Hotel, supra, the Ontario Board stated that even when employees 

reasonably perceive the principal as the employer the Ontario Board must examine the "entire substance 

of the relationship", at 1554: 

[204] 

Notwithstanding the employees' reasonable and perhaps inevitable perception to the 
contrary, the Board must conclude that the Sutton Place Hotel in fact has no input into 
the jill1damental aspects of the maintenance employees' employment. Where all other 
indicia of employer status point to a different entity as employer than that perceived by 
the employees to be the employer the weight to be given to that single factor must 
naturally diminish. The Board cannot ignore the realiiies of the situation and identifY 
an entity as the employer solely because the employees think it is. The Board must look 
to the entire substance of the relationship. 

The inherent weaknesses of evidence regarding employee perceptions was addressed 

by the British Columbia Board in J.J.M. Construction Ltd., supra. The utility of this type of evidence is 

oflittle or no value in this case and we place no emphasis on it. 

[205] In the absence of evidence of improper motive, the British Columbia Board has given 

significant weight to the contractual relationship between the principal and contractor. In Columbia 

Hydro Constructors, supra, the British Columbia Board stated, at 205: 

[206] 

Finally, there is clearly the existence of an intention to create the relationship of 
employer and employee. By virtue of the contract between CHC and the contractor, 
each contractor agrees CHC is the employer. Every employee will fill out an 
application form agreeing to work for CHC as the employer. Prior decisions have 
attached importance to the element of contract. Contractual relationships will be 
respected unless there are clear reasons to believe they do not reflect the true facts or 
violate the Code. The unions who are party to the Agreement do not take issue with 
CHC as the employer. That status is being attacked by third parties, i.e., strangers to 
that relationship. 

As no improper motive is established, we are prepared to give this factor significant 
weight. 

Quite apart from the provisions of the lift bus and minivan contracts there is no 

evidence that there was any intention to create an employer/employee relationship between the City and 

the paratransit operators. The clauses of the lift bus contract set out earlier that bear upon this issue are 

not determinative and we must examine the entire substance of the relationship in order to properly 

assess this factor. But having done so, we find that there is no evidence significantly contrary to those 
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provisions of the lift bus contract or of an improper motive in the contractual relationship as structured 

between the City and Wayne Bus. It is our opinion that the facts substantially reflect the lift bus and 

mini van contracts. The City has never employed paratransit operators and has not contracted out that 

function in the sense that it has reduced the work available for its own employees. 

[207] There is no evidence that the City has assumed any responsibility for the labour 

relations of Wayne Bus with the paratransit operators. Despite the position taken by Wayne Bus in 

bargaining, there is no evidence that it does not have the authority to bargain with respect to all issues 

that might arise, and specifically with respect to wages and scheduling. The fact that the City 

succeeded in having Wayne Bus lower its bid does not mean that the City controls the paratransit 

operators' wage rates. Wayne Bus is responsible for negotiating those rates and for bearing the 

consequences of any economic clout that can be exerted by the Union in that regard. 

[208] The Paratransit Service is represented to its clients and the public as a public service 

provided by the City. Initial user contact is with paratransit clerks; actual service contact is with 

paratransit operators; and, subsequent contact, if necessarily occasioned by a complaint, is with the 

Transit Information Centre. 

[209] The Report leaves little doubt that the City intends the Paratransit Service to be 

perceived as a public service of the City and that the City be viewed as accountable for the nature, 

extent and quality of the service. But does this fact mean that the City is the employer or an employer 

in common of the paratransit operators? In the circumstances of this case we do not think so. Special 

needs transportation has unique characteristics and requirements. Wayne Bus employs and trains 

paratransit operators with special skills. It alone is responsible to ensure that the paratransit operators 

possess and maintain those skills. The City alone is responsible to ensure that the Paratransit Service is 

efficient, cost-effective and safe for the clients. The fact that it is a public service does not make the 

City the paratransit operators' employer. 

Principal as Employer 

[210] The Board is of the opinion that the City does not exercise fundamental control over 

the Wayne Bus paratransit operation that would cause the Board to consider exercising its discretion to 

declare that the City is the employer of the paratransit operators under s. 2(g)(iii) of the Act. 
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[211] It cannot be said that the City effectively determines the terms and conditions of work 

of the paratransit operators. Nor does the evidence demonstrate that the City dominates the financial 

affairs or condition of Wayne Bus, which conducts several other businesses apart from its paratransit 

operation. Notwithstanding the apparent representations made by Wayne Bus to the Board agent 

respecting a lack of authority to negotiate certain issues, there is no evidence that the City controls 

Wayne Bus at the bargaining table or maintains any presence affecting its negotiations. 

[212] In City of Edmonton, [1998], supra, the restrictions imposed upon the individual 

contract holders and their relief drivers by the municipality were of a nature and degree that does not 

exist in the present case. The Alberta Board found that while the contractors bore the risk of loss, they 

had no greater opportunity for profit than would an employee - they were economically dependent and 

their income was directly controlled by Edmonton. 

[213] In our opinion, Wayne Bus is not simply a "strawman" or intermediary between the 

City and the paratransit operators. The paratransit operators are economically dependent upon Wayne 

Bus, but there is no evidence that Wayne Bus is economically dependent upon the City and merely acts 

as a labour broker. Rather, the evidence is that Wayne Bus has independent control over its profitability 

and the investment it makes in its paratransit operation. 

[214] Wayne Bus conducts its own employment relations with the paratransit operators; it 

did so before certification and has continued to do so after. There is no evidence that the City has a 

hand in, or any influence over, labour relations between Wayne Bus and the paratransit operators. We 

are of the opinion that there is not a sound labour relations footing upon which to justify separation of 

the responsibility for bargaining with respect to wages from the responsibility to pay the wages. 

Common Employers 

[215] In our opinion, there is no question that Wayne Bus and the City are carrying on 

associated or related businesses, undertakings or activities within the meaning of s. 37.3 of the Act. 

[216] While Wayne Bus and the City are not associated or related in a formal corporate 

sense, their respective activities comprise the Paratransit Service. The fact that their respective 

undertakings or activities are not similar - administration and dispatch in contrast to operation and 
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repairs - is immaterial, as it was in Danfield Security, supra. They are associated or related in that their 

activities are complementary, reciprocal, concerted and necessary for the operation of the Paratransit 

Service. In the absence of the activities of one of them the Paratransit Service, as it presently carries on 

business, would cease to operate. The Paratransit Service is predicated upon the combination and 

mutuality of the activities carried on by Wayne Bus and the City. Accordingly, Wayne Bus's paratransit 

operations and the City's paratransit department are functionally and operationally connected by their 

common, mutual and reciprocal interest in carrying out their respective activities in the form of the 

Paratransit Service. Their respective undertakings are necessarily dependent upon one another in a 

functional sense. This type of association or relation is within the scope of that contemplated by s. 37.3 

of the Act. 

[217] This View of the "associated or related" requirement is consonant with the vast 

majority of the jurisprudence referred to by all parties in this matter. For example, in Ottawa-Carleton, 

supra, the Ontario Board had no difficulty finding the entities in question to be associated or related 

despite the fact that there was no managerial interdependence and "no integration or intermingling, or 

anything smacking of a single team." 

[218] Accordingly, it is not necessary that the entities in question be "joined" in any 

particular way, merely that their respective undertakings be reciprocal in the sense outlined above. In 

the present case, the City and Wayne Bus are undoubtedly associated or related in their activities 

comprising the Paratransit Service. 

[219] The relationship between the City and Wayne Bus is based upon the lift bus and 

minivan contracts. Having found that they carry on associated or related businesses, undertaking, or 

activities we must now decide if they are carried on under common control or direction within the 

meaning of s. 37.3 of the Act. It is the activities, undertakings or businesses, not the entities themselves, 

over which the exercise of common control or direction must be found to exist. Of course, evidence of 

common control or direction over the entities is cogent to the issue. On the other hand, the fact that the 

City does not intervene in the management decisions of Wayne Bus or its direct employment relations 

with the paratransit operators is not determinative of the issue. 
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[220] It is clear that when the Paratransit Service was operated by SAC, the City exercised 

much less control over the Paratransit Service than exists under the lift bus and minivan contracts with 

Wayne Bus. The jurisprudence cited above is clear that the terms of a commercial contract between 

two or more nominally independent entities can be brought within reach of s. 37.3 of the Act. However, 

how the relationship is carried on in actual fact is more important than the actual contract. 

(221] We have reviewed in detail the facts which the Union has most emphatically urged as 

demonstrating the common control or direction of the City over the Wayne Bus paratransit operation 

and the paratransit operators, but find that the requirements of s. 37.3 of the Act with respect to that 

prerequisite are not satisfied in the present case. We find that the evidence does not support a finding 

that the City has common control or direction of those activities or those employees within the meaning 

of the section. The evidence does not support a finding that the City, under the lift bus and minivan 

contracts or in actual practice, has retained the nature or degree of control over the paratransit operators 

to declare that this activity is subject to common control or direction. 

[222] The details of the nature and extent of the City's authority are set out earlier in these 

reasons and do not bear repeating. It is our opinion that the scope of its control is essentially limited to 

three main areas: 

(1) quality assurance directed to the safety of special needs passengers; 

(2) cost control through monthly block schedules and trip schedules; and 

(3) accountability to the citizens for a public service. 

[223] There is no evidence that the contracting of the driving and maintenance functions 

were motivated by a desire to avoid collective bargaining obligations at the time of contracting or in the 

future. 

[224] While the paratransit operators are -subject to the joint direction of Wayne Bus 

management and the paratransit clerks, the direction by the City is limited to the three areas outlined 

above. City managers have no authority, and do not purport to assume any role, over the terms and 

conditions of employment of the paratransit operators, nor over the hiring, discipline, or termination 
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functions. Wayne Bus detennines its staffing levels, individual schedules, discipline, discharge, wages, 

benefits, workplace safety and the general policies and rules of the workplace. The City does not have 

any real economic power over the paratransit operators. 

[225] It is our opinion that the cases cited by the parties that involved contracting out of 

"core" activities fonnerly perfonned by employees of the principal, as in Brantwood Manor, supra, or 

Kennedy Lodge, supra, are of a distinct nature and not really applicable to the case at hand. The degree 

of control retained over the contractors' employees that came in to work at the employers' premises and 

the functional integration of their undertakings in those cases limits their useful application to the 

present situation. 

[226J In City of Grande Prairie, supra, Grande Prairie, like the City in the present case, had 

never perfonned the vehicle operation function since the inception of the service. But the facts of that 

case reveal a much greater degree of municipal control over day-to-day operations, training, discipline, 

hiring and negotiation of wage rates than exists in the present case. 

[227] By contrast, the situation in Ottawa-Carleton, supra, is very similar to that in the 

present case. While the Canada Board detennined that "common control or direction" as contemplated 

by the Canada Labour Code did not exist, it is clear that the decision was far from easy and it was not 

unanimous. The present decision has as well been difficult, and the issue of common control and 

direction has not been easily, or lightly, detennined by the Board. We fmd it necessary to add that the 

present case is "close to the line." The factors considered to be of primary importance in this case may 

well not be so in the context of another case. Because of this, we feel a responsibility to also deal with 

the issue of the exercise of discretion had we found common control or direction to exist in the present 

case such that the prerequisites of s. 37.3 of the Act would be satisfied. 

[228J Had we found the prerequisites of s. 37.3 of the Act to be otherwise satisfied, we would 

not in any event have exercised our discretion to declare that the City and Wayne Bus be treated as a 

single employer for the purposes of the Act. 
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[229] As stated earlier, there are three legislative objectives of s. 37.3 of the Act: preservation 

of bargaining rights; the assurance of viable collective bargaining structures; and, the assurance of 

direct dealings between the certified bargaining agent and the entity with real economic power over the 

employees. 

[230] The labour relations purpose argued by the Union is to ensure that the party with the 

real power and control over the working conditions and employment opportunities of the employees 

represented by the Union is at the bargaining table. The Union said that it wished to negotiate wages 

and seniority-based scheduling, in particular, but that it cannot do that within the existing bargaining 

structure because, the Union said, Wayne Bus cannot, by its admission, effectively negotiate those 

issues. Accordingly, the Union said, the value, goal or interest contemplated by the Act that would be 

served by the exercise of our discretion would be to ensure the right of the employees under s. 3 of the 

Act to bargain collectively with the "effective" employer. 

[231] In our opinion, there would be no valid labour relations purpose to be served in the 

present case by exercising our discretion to declare that the City and Wayne Bus should be treated as 

constituting one employer for the purposes of the Act. 

[232] We can understand how the Union was prompted to make the present application. The 

tactics ofthe Wayne Bus representatives in making the representations to the Board agent regarding its 

authority to bargain certain issues do not meet with our approval. The matter of its representation of a 

lack of authority to negotiate with respect to wages is ambiguous: to the extent that Wayne Bus may 

simply have taken the position that it could not afford to pay because of the practical limits imposed by 

its level of revenue under the lift bus and minivan contracts, that is a position often adopted by 

employers in bargaining. It does not mean that the City "effectively controls the purse strings." Ifwe 

were to so find in the present case, it would mean that the principal in virtually every subcontracting 

situation would have to be considered to be the employer of the contractor's employees. That is not the 

case here. Wayne Bus is not a labour broker, but is legitimately involved in passenger transportation 

services of which its paratransit operation is one specialized part. But any suggestion by Wayne Bus in 

bargaining that it does not have the discretion to negotiate wages is wrong. Mr. Hnetka testified that 

Wayne Bus had not consulted the City with respect to the position it took in bargaining, and, in his 

opinion, there was no impediment, contractual or otherwise, for Wayne Bus to negotiate with respect to 

those issues. 
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[233] While it is true that the remuneration paid to Wayne Bus by the City is fixed by the lift 

bus and minivan contracts, and the wages that Wayne Bus pays the paratransit operators are part of its 

overhead and affect the margin of profitability, nothing prevents it from bargaining with the Union 

respecting wages. The City provides monthly block schedules to Wayne Bus a month in advance and 

no credible reason was offered as to why Wayne Bus could not bargain scheduling issues raised by the 

Union. 

[234] The City does indeed control to a certain extent the total volume of work but it has no 

hand in establishing the staffing levels at Wayne Bus, paratransit operators' hours of work, their 

individual schedules, or whether scheduling is done by seniority or on some other basis. Mr. Hnetka 

was genuinely surprised that Wayne Bus had taken the position in negotiations that it apparently had. 

But he was adamant that, in his opinion, particularly since the City began providing its monthly block 

schedules to Wayne Bus much further in advance than previous to May, 1997, there was no reason why 

Wayne Bus could not negotiate scheduling issues. 

[235] It is simply wrong that Wayne Bus represented that it had no discretion to bargain 

scheduling and wages because the City controlled those matters. No application was filed alleging a 

failure to bargain or bad faith bargaining by Wayne Bus and we are not called upon in this case to 

consider that issue, but on the evidence presented, the position taken by Wayne Bus in the process with 

the Board agent on those issues was misconceived and has resulted in the present application and 

ancillary delay in the bargaining process. 

[236] The remuneration negotiated by Wayne Bus with the City may impose practical or 

economic limits on what it feels it can afford to pay, but nothing prevents the Union from seeking to 

persuade Wayne Bus otherwise or attempting to use whatever other sanctions it may have available to 

force its hand on the issue of wages. The City and Wayne Bus made an arms length deal. If the City is 

getting good value for its money, that is a matter of fiscal management. If that creates economic 

constraints or hardship for Wayne Bus in its wage negotiations with the Union, that is a problem that it 

must contend with, but it is not a problem that the City must contend with. 

[237] If we were to exercise our discretion to treat Wayne Bus and the City as constituting a 

single employer, it would change the existing bargaining structure and provide the Union with a tactical 

advantage in collective bargaining particularly with respect to wages. Mr. MelIor indicated in his 
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evidence that it was a motivation for the present application. In all of the circumstances, the imposition 

of a different bargaining structure is not justified. Preservation of the existing bargaining structure will 

not abrogate the rights of the employees under s. 3 of the Act to bargain collectively with the effective 

employer. 

[238] Wayne Bus, not the City, is responsible for the labour relations issues with the 

paratransit operators. Nothing in the evidence causes us to believe that Wayne Bus does not have the 

independent authority and ability to collectively bargain the issues of wages and scheduling. 

Order 

[239] For the foregoing reasons an Order shall issue dismissing the application. 

[240] However, this should not be taken to mean that the Board is favourably impressed by 

the tactics of Wayne Bus in its dealings with the Union through the Board agent. Accordingly, the 

Executive Officer of the Board is directed to determine whether the first contract assistance application, 

LRB File No. 130-97, should now be scheduled for hearing. 
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SASKATCHEWAN GOVERNMENT EMPLOYEES' UNION, Applicant and 
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Duty to bargain in good faith - Refusal to bargain - Board must determine if 
refusal to bargain illegal, indicated a subjective unwillingness to conclude a 
collective agreement or went against bargaining standards in the industry and 
would have the effect of blocking the negotiation of a collective agreement - After 
reviewing these factors, Board declines to find refusal to bargain. 

Unfair labour practice - Interference - Communication - Direct bargaining -
Employer communications to employees treated issue as settled even though 
negotiations with nnion ongoing - Communications undermined role of union -
Board finds violation of s. 11(1)(a) of The Trade Union Act. 

Successorship - Collective agreement - While s. 37 of The Trade Union Act does 
not prevent successor employer from negotiating prior to transfer date, successor 
employer not bound to bargain collectively until actual transfer date - Board finds 
that successor employer did not fail to bargain in good faith. 

Health care - Section 10(2) of The Health Labour Relations Reorganization Act -
Board may only make order pursuant to s. 10(2) if matter is not addressed in The 
Health Labour Relatiolls Reorganizatioll (Commissioner) Regulatiolls - Board 
declines to make order under circumstances. 

The Trade Union Act, ss. 11 (1)( a), 11 (1)( c) and 37. 
The Health Labour Relations Reorgallizatioll Act, s. 10(2). 
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REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: On May 29, 1998, the Saskatchewan Government 

Employees' Union ("SGEU") filed an application against the Government of Saskatchewan (lithe 

Government"), Saskatchewan Association of Health Organizations ("SAHO"), Mamawetan Churchill 

River District Health Board, Keewatin Yathe District Health Board and North East District Health 

Board (the "Northern District Health Boards") seeking a declaration pursuant to s. 37 of The Trade 

Union Act, R.S.S. 1978, c. T-17 (the Act) and an unfair labour practice order. 

[2] In relation to s. 37 of the Act, SGEU sought a declaration that the Government 

remained the employer of the employees in the Northern Health Services Branch of Saskatchewan 

Health ("northern employees") and had not transferred such services to the Northern District Health 

Boards. 

[3] In relation to the unfair labour practice provisions in the Act, SGEU alleged that the 

Government and SAHO failed to bargain in good faith with SGEU contrary to s. ll(l)(c) of the Act. 

The application also claimed that the Government and SAHO committed an unfair labour practice by 

meeting and holding conference calls with northern employees and by not allowing SGEU to attend 

those meetings or participate in the conference cans, contrary to s. 11(1)(a) of the Act. 

[4] At the hearing of the application, SGEU withdrew its request for a s. 37 of the Act 

declaration and acknowledged that there had been a transfer of a portion of the Northern Health 

Services Branch from the Government to the Northern District Health Boards. 

[5] On October 1, 1998, SGEU amended its application to claim that the Government and 

SAHO failed or refused to negotiate a transfer agreement with SGEU with respect to the transfer of 

northern employees to the Northern Health District Boards. 

[6] On December 3, 1998, SGEU applied to amend its application to include a request for 

remedies pursuant to s. 10(2) of The Health Labour Relations Reorganization Act, S.S. 1996, c. H-O.03 

(the HLRRA), in addition to the remedies available under ss. 5(d) and (e) of the Act. SGEU sought an 
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Order directing the Northern District Health Boards to apply the following terms and conditions of 

employment to former northern employees: 

(a) seniority across the three health districts; 

(b) monetary benefits peculiar to northern employees, such as housing subsidies, medical travel, 

professional registration fees, education leaves, recruitment incentives; 

(c) implementation of the new class plan and pay equity plan retroactive to April 1, 1997 as 

required by the 1994-1997 PS/GE collective agreement; and 

(d) application of the 1997-2000 PS/GE collective agreement then being negotiated between 

SGEU and Government retroactive to October 1,1997. 

[7} SAHO filed a reply to SGEU's amended application on December 23, 1998 on behalf 

of the Northern District Health Boards. The reply denied that the Northern District Health Boards had 

failed or refused to bargain collectively with SGEU or it had interfered with northern employees' rights 

to be represented by SGED. 

[8] fu its reply, the Government claimed that the transfer of northern employees to the 

Northern District Health Boards was governed by an agreement in principle signed by the Government 

and SGEU on March 31, 1994 (" 1994 agreement in principle"). It further alleged that SGEU agreed to 

apply the terms of the 1994 agreement in principle to the transfer of northern employees in a meeting 

with the Government on November 13, 1997. fu addition, the Government alleged that it complied 

with the terms of the 1994 agreement in principle in carrying out the transfer of northern employees. It 

also asserted that the Government had no obligation and no right to negotiate changes to the 1997-2000 

PS/GE collective agreement that was in effect on April 1, 1998 with respect to the northern employees. 

[9] The Board heard evidence from two northern employees, Jan McMillan, Registered 

Nurse from Buffalo Narrows, and Penny Dziki, Dental Assistant from La Ronge, both of whom 

testified on behalf of SGEU. fu addition, Kevin Yates, Chairperson of the Public Service bargaining 

committee for SGEU during the relevant period, and Dorian Hassard and Susan Saunders, Staff 

Representatives of SGEU, also testified on behalf of SGED. 
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[10] The Government did not call any evidence. SAHO called evidence from Brian 

Morgan and Glenn Hilton, on behalf of the Northern District Health Boards. 

Facts 

[11] This case involves some of the labour relations issues that surfaced as a result of the 

restructuring efforts undertaken by the Government in health care in the 1990's. The restructuring was 

accomplished through the enactment of The Health Districts Act, S.S. 1993, c. H-O.Ol and initially 

resulted in the consolidation of 332 health care institutions into 30 southern district health boards. 

Because the factual setting is quite complex, we have not made reference to all of the evidence that was 

presented to the Board but have summarized the evidence that was key to our decision. 

1995 Devolution of Southern Saskatchewan Health employees 

[12] The flrst stage of health care reorganization took place in the southern portions of the 

province. As part of its original restructuring efforts, the Government transferred responsibility for 

many health care services that it had previously undertaken as part of the public service to the southern 

district health boards. This process came to be called "devolution." The employees who were 

transferred from the Government to the southern district health boards were members of SGEU and 

covered by the 1994-1997 PS/GE collective agreement. SGEU and the Government commenced 

negotiations in relation to the devolution process in early 1994 and concluded with the 1994 agreement 

in principle. The 1994 agreement in principle contained the following terms: 

To facilitate the transfer of services of employees from Saskatchewan Health to the 
District Health Boards, the parties to this Agreement in Principle agree that the 
following conditions will constitute the terms and conditions relating to the transfer of 
affected employees: 

1. The Government of Saskatchewan and Saskatchewan Health will not devolve 
services to district health boards without the express agreement of the board to 
accept The Saskatchewan Government Employees' Union and their collective 
agreement, as per Section 37 of The Trade Union Act. 

2. The Government of Saskatchewan will provide SGEU with a minimum of 90 
calendar days notice but preferably 120 calendar notice in advance of the 
transfer of employees to the district health board. Such notice shall include a 
list of all permanent and non-permanent employees to be transferred. 
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3. In-scope employees (to be listed in each transfer) will be transferred from 
Saskatchewan Health to the district health boards under Section 37 of The 
Trade Union Act. 

4. Permanent in-scope employees who transfer to the district health board will 
become employees of the board and will maintain their current employment 
status, classification, rate of pay and will carry to the board earned sick leave, 
earned days off, vacation entitlements and all seniority earned while an 
employee of the Executive Government in accordance with the PSC/SGEU 
Collective Agreement. All such entitlements will be listed in an attached 
Appendix. 

5. All non-permanent employees on staff the effective date of transfer who 
transfer without a break in service to the district health board will become 
non-permanent employees of the board and will maintain their current 
employment status, classification, rate of pay and will carry to the boar earned 
sick leave, earned days off, vacation entitlements and all seniority earned 
while an employee of the Executive Government in accordance with the 
PSC/SGEU Collective Agreement. All such entitlements will be listed in an 
attached Appendix. 

6. The parties agree that in each transfer of services and employees from 
Saskatchewan Health to district health boards, there will be an Appendix 
attached to and forming part of the letter of understanding containing the 
following information, as required: 

a) for each employee: 
increment date 
current step in their salary range 
date for their next increment; 

b) any job sharing arrangements that may exist and the expiry date of the 
arrangement; 

c) any TPHD assignments, or temporary classification that may exist and 
the expiry date thereof; 

d) any probationary periods and the expiry date thereof; 

e) all definite leaves of absences and the date of return of the employee; 
and 
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j) all indefinite leaves of absences and the expiry date of such indefinite leave. 
Employees returning from indefinite leave of absence shall have their name 
placed on the re-employment list with the new employer in accordance with 
the Collective Agreement. 
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7. Permanent in-scope employees who transfer to the district health board will 
become employees of the board and will become eligible employees for the 
current SAHO (Saskatchewan Association of Health Organizations) benefit 
plans, including group life insurance and dental plan insurance after the 
appropriate eligibility period for entitlement coverage. Service with the 
Executive Government shall be counted towards completion of the eligibility 
period. Employees will remain members of the SGEU Long Term Disability 
plan. 

8. All employees who, as of the date of transfer, are contributing employees to 
either the Public Service Superannuation Plan or the Public Employees' 
Superannuation Plan and are transferred to the district health board shall 
continue to participate in either the Public Service Superannuation Plan, or 
the Public Employees' Superannuation Plan. Employees contributing to either 
Superannuation Plan will also have the option to transfer their accrued 
credited service to the SAHO Retirement Plan under any Reciprocal Transfer 
Agreement negotiated between the SAHO and PEBA in accordance with the 
terms of the agreement. 

9. Permanent employees will be provided with the following re-employment 
rights in Executive Government: 

a) Access to the service-wide re-employment list, pursuant to Article 
23.3.6, for a period of three years. Employees will be removed from 
the list if they refuse to accept an appointment under conditions 
previously indicated as acceptable (Article 23.5.5). However, they 
may specify stringent restrictions on their re-employment (ie. no offers 
for the first year) and are entitled to alter these restrictions in 
accordance with Article 23.8. 

b) For a period of three years from the date of transfer, employees will 
be entitled to access in-service competitions and to utilize their 
seniority accrued to the date of their transfer. This right will continue 
even if employees lose their re-employment rights specified in I. a) 
above. 

c) Employees will be allowed to count their service with the board for 
seniority purposes if the employees return to executive government 
within three years of the date of transfer. 

IO. Part-time and temporary employees will be afforded the following re
employment rights in Executive Government: 

a) Access to non-permanent seniority unit re-employment list (ie., 
employees department and location) and to the non-permanent 
service-wide re-employment list for a period of two years. 
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11. 

12. 

13. 

14. 

[13] 

Employees will be removed from the list if they refuse to accept an 
appointment under conditions previously indicated as acceptable. 
However, they may specify stringent restrictions on their re
employment and are entitled to alter those restrictions periodically. 

b) For a period of two years, employees will be entitled to access in
service Part 1 and seniority unit competitions and to utilize their 
seniority accrued to the date of their transfer. This right will continue 
even if employees lose their re-employment rights specified in 2.a) 
above. 

c) Employees will be allowed to count their service with the authority for 
seniority purposes if the employees return to executive government 
within two years of the transfer. 

Outstanding classification issues as of the date of the notice given in 
accordance with Point 2 will be resolved prior to the actual date of transfer. 

The parties agree to make every effort to resolve any outstanding grievances 
prior to the transfer of employees. However, should there be any grievances 
which are resolved after the transfer has occurred, an retroactive liability 
shall be paid to the appropriate employee. The two employers will negotiate 
the payment of such retroactivity in each case as is appropriate. 

The parties agree that employees transferred to district health boards have not 
had their positions abolished and are not eligible to exercise bumping rights 
or receive severance payments from the Government of Saskatchewan 
pursuant to the PSC/SGEU Collective Agreement. 

Each individual letter of understanding regarding the transfer of services and 
employees to specific District Health Boards shall stipulate the effective dates 
of the termination of re-employment rights for the affected employees. 

From SGEU's perspective, the Government's promise not to devolve health services to 

a district health board without that district health board's agreement to accept SGEU and the 1994-1997 

PS/GE collective agreement pursuant to s. 37 of the Act was a significant concession. Ifhealth services 

had transferred to southern district health boards without the Government's promise regarding the 

continued status of SGEU, it may have faced a series of applications under s. 37 of the Act as southern 

district health boards sought to consolidate various groups of unionized employees into new bargaining 

unit structures. In these circumstances, run-off votes between the various unions whose members were 

intermingled in the new bargaining unit structures was a real possibility. Under the 1994 agreement in 

principle, SGEU retained its status as bargaining agent for the devolved employees, and SGEU 

members continued to be entitled to the benefits of the 1994-1997 PS/GE collective agreement. 
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[14] At the time of entering into the 1994 agreement in principle, SGEU understood that 

northern employees were not being transferred to district health boards as no such boards were then 

being planned for the northern area. 

[15] In September 1994, a SGEU "devolution" committee, which included Ms. Dziki and 

Mr. Yates, met with representatives of Saskatchewan Health to discuss specific details of the transfer of 

the southern employees of Saskatchewan Health ("southern employees") to the southern district health 

boards. SAHO, acting as representative of the southern district health boards, was involved in these 

negotiations from time to time. On December 15, 1994, SAHO wrote to SGEU setting forth its 

understanding of the transfer and its obligation to bargain with SGEU. On February 10, 1995, prior to 

the actual transfer date, SAHO asked SGEU to negotiate with SAHO respecting the application for the 

PS/GE classification plan, the application of 171e Public Service Act, hiring procedures, application of 

seniority within districts, the merger transfer agreement and labour adjustment strategies. 

[16] The transfer of southern employees to the 30 southern health districts occurred on 

April 1, 1995. Prior to April 1, 1995, SGEU and the Government concluded a new PS/GE collective 

agreement with effective dates from October 1, 1994 to September 30, 1997 ("1994-1997 PS/GE 

collective agreement"), which covered southern employees whose jobs were being transferred to the 

southern district health boards. The memorandum of agreement reached on February 24, 1995 

contained specific provisions regarding the application of the 1994-1997 PS/GE collective agreement to 

the southern employees who were being transferred to southern district health boards on April 1, 1995, 

as follows: 

1. Provincial Agreement for Transferred Employees 

By letter of December 15, 1994, the Saskatchewan Association of Health 
Organizations (SAHO) share a commitment to negotiate one collective agreement for 
Saskatchewan Health employees transferred, effective April 1, 1995, to District Health 
Boards (see Attachment "A If). 

2. Special Salary Adjustments for PHN and CMHN Classes 

6.9% adjustment to PHN's and CMHN's, effective April 1, 1995, based on 
restoring relativity among nurses in PSIGE agreement. 

Conditional on withdrawal of all group reclass requests and a signed 
collective agreement prior to April 1, 199 
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3. Re-Employment Lists/Processfor Employees being Transferred on April 1, 1995 

i. Re-employment Lists 

Permanent employees - A profile/survey form was developed and sent to all 
employees, requesting information on employment restrictions such as 
location, timeframe, etc. along with personal information related to education, 
training and experience. This will assist the PSC in placing employees on the 
appropriate lists. 

Non-permanent employees - Since seniority calculations cannot be made until 
after March 31, 1995, notification to these employees will take place after that 
date. 

ii. Sask. Careers Bulletin 

Since employees will be able to use their seniority in applying to in-service 
only competitions, copies of the Sask. Careers Bulletin will be sent by the PSC 
to all the health districts for three years starting April 1 , 1995. 

Ui. Orientation of District Health Boards to the Staffing Process 

The PSC is prepared to provide joint (SGEU/PSC) orientation to the staffing 
process to district health boards upon request. 

iv. Transition Period Advertising 

The PSC is prepared to explore further with the interested parties advertising 
of health district positions in the Sask. Careers Bulletin for a six month period. 
This may be of particular interest to small rural boards. 

v. Commitment to Address Issues 

SAHO has agreed to discuss issues of concern to the new employers and the 
employees upon transfer (see letter from SAHO - Attachment "B"). 

vi. Other Issues 

The new collective agreement will accompany transferred employees. 
However, only those collective agreement provisions where the parties have 
reached final agreement on, or before April 1, 1995, will accompany 
transferred employees. 

By way of illustration, the proposed agreement contains family leave 
provisions (effective April 1, 1995), extended health care benefits (effective 
September 30, 1996) and dental plan improvements (effective September 30, 
1997). These are agreed to and will accompany devolved employees. 
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On other matters, the parties have agreed to continue to work during the term 
of the agreement, eg. development of a new classification plan, review part
time provisions, etc. These would not accompany devolved employees as no 
final agreement will have been achieved on these matters by April 1, 1995. 

ll1e 1994-1997 PS/GE collective agreement, including wage and benefit increases that 

were in effect on April 1, 1995, transferred with the southern employees. However, as indicated above, 

certain matters, such as a new PS/GE classification plan, did not accompany devolved southern 

employees because no final agreement had been achieved on these matters prior to April 1, 1995. 

[18] The PS/GE classification plan negotiated in the 1994-1997 PS/GE collective 

agreement had the potential to achieve significant pay equity benefits for some classifications. The 

classification plan process was attached to the 1994-1997 PS/GE collective agreement as Appendix "Y" 

and included the following implementation provisions: 

7. Implementation 

a) The parties agree that the new classification plan will be implemented. 

b) The new classification plan shall be implemented effective April 1, 1997. 

c) Pay adjustments associated with implementation of the new classification plan 
shall be phased in over a period of time, and at an annual percentage amount 
to be negotiated when implementation costs are determined. 

d) The parties agree that new class plan implementation costs shall be separate 
from economic adjustments. The employer assures the union, in regards to the 
implementation of the class plan, that funding will be available to implement 
the plan. 

e) Following completion of the new classification plan, tentative allocation of all 
jobs, and the creation and negotiation of a salary structure, the parties shall 
negotiate how the amount to be annually allocated shall be distributed to 
employees in the bargaining unit. The parties agree that the first adjustments 
shall go to employees in classes having a maximum salary rate equal to or less 
than $32,000 per year. 

j) Only those jobs and employees within the bargaining unit as of the date of 
implementation of the new class plan will be allocated to the plan. 

g) Employees may appeal their allocation to the plan, to jOint union management 
appeal bodies to be determined by the Steering Committee. 
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[19] 

h) No employees rate of pay shall be lowered as a result of implementation of the 
new class plan. 

i) Upon implementation of the new class plan all old class specifications and 
associated pay schedules will cease to be used and will be removed from the 
Collective Agreement during the subsequent round of bargaining. 

J) Requests for classification review, received by the Public Service Commission 
prior to implementation of the new plan, shall be completed in the old plan. 

Some anomalies existed with respect to the implementation of the new PS/GE 

classification plan. For instance, inspection and regulatory staff of Saskatchewan Health did have the 

results of the PS/GE classification plan implemented after their transfer to the southern district health 

boards on April 1, 1995. The inspection and regulatory classification plan preceded the main PS/GE 

classification plan, which was negotiated in the 1994-1997 PS/GE collective agreement. On March 28, 

1995, Saskatchewan Health wrote to public health inspectors as follows: 

[20] 

I am writing in response to a number of Public Health Inspector inquiries regarding 
the ongoing job evaluation review for inspection and regulatory positions within 
executive government and its potential impact on district delivered services 
transferring to the district health boards. 

I want to assure you that if salary adjustments are implemented as to completion of this 
review, Public Health Inspectors will not be negatively impacted as a result of 
transferring to the district health boards effective April 1, 1995. 

Saskatchewan Health has made a commitment to transfer appropriate funding to 
district health boards to compensate for any salary adjustments that are negotiated in 
the final phase for implementation of the new classification plan. 

On behalf of the department, I would like to thank you for your participation and 
efforts over the past year in the development of the new plan. 

From the perspective of SAHO, the initial devolution process was an unhappy 

expenence. Mr. Morgan, then Vice-President of SAHO, testified that SAHO was not involved in the 

negotiation of the 1994 agreement in principle between SGEU and the Government. He was initially 

under the impression that the southern district health boards would have some say in the devolution 

process. For instance, he was annoyed that the 1994 agreement in principle referred to various SAHO 

benefit plans without SAHO's agreement. Mr. Morgan recalled that at a meeting of southern district 

health boards' chief executive officers and representatives of the Public Services Commission (PSC) 
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and Saskatchewan Health, the southern district health boards expressed their displeasure at being 

excluded from the negotiation process. As a result, Mr. Morgan was instructed by his membership to 

assume sole responsibility on behalf of all southern district health boards for negotiating the devolution 

of programs, buildings and southern employees from the Government to the southern district health 

boards. Mr. Morgan acknowledged that he attended some bargaining meetings that took place between 

SGEU's devolution committee and PSC. His role was to provide information about SAHO to SGED. 

Mr. Morgan testified that he could not negotiate with SGEU at that point because no devolution 

agreement had been entered into between the Government and the southern district health boards. 

[21] SAHO and its members were also unhappy that the 1994-1997 PS/GE collective 

agreement was concluded prior to the April 1, 1995 transfer. SAHO felt that the 1994-1997 PS/GE 

collective agreement had been rushed to completion to ensure its application to the devolved southern 

employees before they transferred to southern district health boards. From their perspective, southern 

district health boards were saddled with a two year agreement that they did not have an opportunity to 

negotiate. 

[22] With respect to the devolution process, Mr. Morgan was led to believe that the 1994 

agreement in principle would cover an future transfers of employees from the Government to Northern 

District Health Boards. 

[23] As set out in SAHO's letter to SGEU above, there were a number of matters that 

required negotiations between SGEU and SAHO relating to the transfer. The key issues included: (1) 

application of provincial seniority; (2) the PS/GE classification plan; (3) program issues; (4) merger

transfer agreements; and (5) labour adjustment strategy. He indicated that SGEU dropped the PS/GE 

classification plan issue quite quickly. He noted that the PS/GE classification plan did not come over 

from the Government to southern district health boards. In his view, the classification plan is an 

instrument of The Public Serviqe Act and was outside of SAHO's abilities to administer. On the 

question of provincial seniority, Mr. Morgan testified that SGEU originally filed grievances against all 

southern district health boards in an attempt to maintain its provincial seniority unit, however, nothing 

further was heard with respect to the grievances. Mr. Morgan indicated that in the initial devolution, no 

policies came over from the Government to southern district health boards unless they were included in 

the 1994-1997 PS/GE collective agreement. 
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[24] Mr. Morgan acknowledged that the 1994 agreement in principle recognized SGEU as 

the bargaining agent for devolved employees and that this aspect of the 1994 agreement in principle 

was rendered void by the passing of the HLRRA and The Health Labour Relations Reorganization 

(Commissioner) Regulations, R.R.S., c. H-O.03 Reg.l (the "Regulations") which rescinded most of 

SGEU's bargaining rights in the health care sector. 

Introduction of Health Labour Relations Reorganization Act and Regulations 

[25] As suggested above, a significant change occurred in health care labour relations with 

the introduction of the HLRRA on July 12, 1996 and the enactment of its Regulations on January 15, 

1997. The effect of the Regulations was to create three basic bargaining units for all health care 

workers employed within the boundaries of a health district. Bargaining units were assigned for nurses, 

health support practitioners, and health services providers. Bargaining units for nurses and health 

support practitioners were established as province-wide multi-employer bargaining units. The nurse 

bargaining unit was assigned by the Regulations to the Saskatchewan Union of Nurses. The health 

support practitioner bargaining unit was assigned to Health Sciences Association of Saskatchewan 

(HSAS) after a vote was conducted between it and SGEU. The health services provider unit was 

divided between the Canadian Union of Public Employees, Service Employees' International Union and 

SGEU. 

[26] Board Orders implementing the bulk of the Regulations were issued on March 14, 

1997. The Order designating HSAS as the bargaining agent for health support practitioners was issued 

by the Board on July 22, 1997. The overall effect of the Regulations on SGEU was to remove its 

representation rights for all former southern employees, except those employees in the health services 

provider unit in the North Central Health District and the northern employees, who remained unaffected 

by the Regulations. 

[27] Although SGEU's representational base in health care was seriously eroded by the 

implementation of the Regulations, s. 9 of the Regulations continued the 1994-1997 PS/GE collective 

agreement for devolved southern employees until such time as a new collective agreement was 

negotiated by each designated bargaining agent and SAHO. As a result, some devolved southern 
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employees continue to work under the 1994-1997 PS/GE collective agreement even though they are no 

longer represented by SGEU in collective bargaining. 

[28] Dorian Hassard, the SGEU staff representative assigned to negotiate the public sector 

agreement, testified that when the 1994 agreement in principle was entered into, it was not 

contemplated that SGEU's status as bargaining agent for the employees in question would be altered or 

removed. 

Post Regulation Devolution - SHAP and Calder Centre 

[29] Shortly after the introduction of the Regulations, two other groups of employees, 

namely employees of the Saskatchewan Hearing Aid Plan (SHAP) and the Calder Centre, were 

devolved by the Government to southern district health boards. This transfer was contemplated in the 

Regulations, which permitted health support practitioners employed at SHAP and the Calder Centre to 

participate in the vote conducted in the health support practitioner bargaining unit (see s. 7(5) of the 

Regulations). The transfer of the Calder Centre and SHAP employees occurred on April 1, 1997. 

[30] In both cases, the Government indicated to the southern employees that they were 

being transferred to the southern district health boards in accordance with the terms set out in the 1994 

agreement in principle. Mr. Hassard noted that when SGEU requested detailed information related to 

the transfer of the southern employees, it was told that the information had been given to the receiving 

unions who, under the Regulations, then represented the devolved southern employees. At that time, 

the devolution and the change in bargaining agents was a seamless process. SGEU did not continue to 

represent the southern employees after the devolution process as they were immediately swept into the 

bargaining units designated by the Regulations for the southern district health board in question. 

Northern Health Services Branch Devolution 

[31] As indicated earlier, at the time of the major restructuring of health care in the southern 

portion of the province, Northern District Health Boards were not established. This changed on May 6, 

1997 when the Government issued Orders-in-Council establishing two northern districts, Keewatin 

Yathe Health District on the west side of the northern half of the province, and MamawetanlMunito 
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Uskiy (now called Mamawetan Churchill River Health District) on the east side of the northern half of 

the province. The district of Athabasca, which borders the North West Territories and runs across the 

most northerly portion of the province, remains outside the district health system. In addition, the 

boundaries of the North East Health District were altered by Order-in-Council on May 6, 1997 to 

incorporate the area around Cumberland House into the existing health district. 

[32] Prior to the creation of the Northern District Health Boards, most northern health care 

servIces were delivered through the Northern Health Services Branch. For instance, northern 

employees in Buffalo Narrows provided community nursing care, public health nursing, health 

inspections, community mental health services, community health education and dental services. Other 

services such as alcohol and drug rehabilitation services and brain injury services were also provided 

through the Northern Health Services Branch. The administrative headquarters for the Northern Health 

Services Branch was located in La Ronge. In addition, the hospitals at La Loche and ne a la Crosse 

operate as independent facilities. The hospitals, along with the La Ronge Health Centre, were included 

in the Regulations. 

[33] Northern employees received northern living benefits, such as housing and medical 

travel subsidies, to compensate them for living in the remote areas of the north. These benefits were 

granted to northern employees as a matter of employer policy and were not specifically included in the 

1994-1997 PS/GE collective agreement. 

[34] In addition, the work performed by some northern employees is unique to the northern 

communities. For instance, the community nursing program provides medical care on a 24 hour basis 

to communities using nurse practitioners as the core service providers. Nurse practitioners are able to 

perform medical functions that normally are reserved for physicians. Similarly, the dental program 

makes extensive use of dental therapists in place of dentists. Northern employees in these programs 

have limited work opportunities in their chosen field outside the northern portion of the province. 

[35] Also, there are few employees who can perform relief work within the northern 

programs. Under the 1994-1997 PS/GE collective agreement, northern employees could bid on job 

opportunities throughout the Northern Health Services Branch. The collective bargaining regime also 

provided Northern Health Services Branch with an experienced pool of employees to call upon for 

relief work. To northern employees, the imposition of two or more district health boards with separate 



322 Saskatchewan Labour Relations Board Reports [19991 Sask. L.R.B.R. 307 

seniority units would further limit their sphere of job opportunities and would also limit the Northern 

District Health Board's pool of relief employees. 

[36] In July, 1996, prior to the creation of the Northern District Health Boards, SGEU 

corresponded with the Northern Health Services Branch indicating that it wished to proceed to negotiate 

a new transfer agreement to deal with the transfer of northern employees to Northern District Health 

Boards and that it did not agree to proceed on the basis set out in the 1994 agreement in principle. The 

letter stated in part as follows: 

[37] 

Regarding our proposal on how to proceed from here, I am suggesting that the parties 
meet and negotiate a single agreement covering this transfer. By single agreement I 
mean, one document covering both the terms and conditions of employment that will go 
with the employees to their new employers, as well as an agreement respecting 
program delivery and how we will facilitate the integration of services upon devolution 
to the District structure. 

I should make it clear that we are not prepared to simple sign off the existing 
Agreement in Principle. While this may be a document that can be used as the basis 
for discussions, I am suggesting that there are several areas of concern that are not 
included in that document. And, we would prefer to not make the same mistakes twice. 

As you are aware, we are requesting a single collective agreement for all SGEU 
members working in community health care in the north. Simply put, this would mean 
that all employees in homecare, drug and alcohol counselling and those currently 
covered by the Public Service Agreement, would be in a single bargaining unit. 

We do not think the Government can rely on the existing Agreement in Principle as the 
document which will move these employees to the District Health Boards to be created 
in the north for any number of reasons. We are however, prepared to meet with the 
Employer and negotiate a new transfer agreement covering the employees of Northern 
Health Services. 

I am suggesting a Committee established of Northern Health members, plus a 
representative from the PSIGE Negotiating Committee meet with you and the relevant 
Departmental officials at a date sometime in the early fall to begin this process. 

On July 2, 1997, SGEU representatives, including northern employees, met with 

officials of Northern Health Services Branch and Saskatchewan Health to discuss SGEU's request to 

negotiate a new transfer agreement to replace the 1994 agreement in principle. The meeting was 
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intended to share infoffi1ation relating to the up-coming transfer of northern employees to Northern 

District Health Boards. Saskatchewan Health was unaware of the exact date of transfer and was not 

certain if all of the northern health services, such as home care and alcohol treatment programs, would 

be transferred to the Northern District Health Boards. There was a great deal of uncertainty as to the 

details of the devolution process because, at that time, no members had been appointed to the Northern 

District Health Boards. 

[38] On August 19, 1997, SGEU served notice on the Government to negotiate a revision to 

the 1994-1997 PS/GE collective agreement. The notice was sent in accordance with the requirements 

of s. 33 of the Act. At that time, northern employees remained within the 1994-1997 PS/GE collective 

agreement and their teffi1S and conditions of work were subject to collective bargaining in the ordinary 

course of bargaining a renewal agreement. 

[39] On November 5, 1997, a further discussion took place by telephone between SGEU's 

northern health committee and Allan Barss, a representative of Saskatchewan Health. SGEU requested 

an update on the transfer details, which remained fairly sketchy, and renewed its request for meetings to 

discuss the details of the transfer. 

[40] On November 13, 1997, Ms. Saunders and Mr. Yates held a preliminary meeting with 

members of PSC and Saskatchewan Health to exchange infoffi1ation on the devolution of northern 

employees and to arrange dates for bargaining with respect to the issue at the PS/GE bargaining table. 

At that time, SGEU was advised that the transfer would take place on April 1, 1998. Saskatchewan 

Health officials indicated that they wished to apply the 1994 agreement in principle to the transfer as 

they had with the Calder Centre and SHAP transfers in April, 1997. 

[41] Mr. Yates advised PSC and Saskatchewan Health representatives at the November 13, 

1997 meeting that SGEU's bargaining council opposed the transfer of northern employees. SGEU 

wanted assurances that there was employment security for the northern employees and that they would 

receive the 1997-2000 PS/GE collective agreement. SGEU asked that the northern employees remain 

in the executive branch of the Government. 
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[42] However, the Government negotiating committee made it clear that the Government 

intended to transfer the northern employees to the Northern District Health Boards and that the transfer 

would take place in accordance with s. 37 of the Act, that is, that the Northern District Health Boards 

would be successor employers. Government representatives would not discuss bargaining unit 

representation with SGEU, presumably because the Regulations established a system for determining 

trade union representation when new health districts are created. According to Ms. Saunders, Kelly 

Kummerfield, Saskatchewan Health spokesperson, indicated that the 1994 agreement in principle was 

not negotiable with the Northern District Health Boards. However, Ms. Kummerfield also indicated 

that there were other northern issues that the parties needed to discuss and that they were willing'to add 

or delete matters to or from the 1994 agreement in principle. At that time, the Government negotiators 

indicated that they wanted to provide northern employees with notice of the transfer by mid-December 

in order to meet the 90 to 120 day notice deadline imposed by the 1994 agreement in principle. The 

Government representatives also confirmed that SAHO would be the representative employer's 

organization for the Northern District Health Boards and that the 1997-2000 PS/GE collective 

agreement then under negotiation with SGEU could be transferred to SAHO as an open agreement. 

[43] There was also some discussion at this meeting about the methods of communicating 

with northern employees regarding the transfer. In the 1995 devolution of southern employees, SGEU 

and Saskatchewan Health representatives conducted joint meetings with southern employees to inform 

them of the details of the transfer from Saskatchewan Health to southern district health boards. At the 

November 13, 1997 meeting, SGEU asked to participate in meetings with northern employees. 

[44] Following the preliminary discussion with Government, SGEU held a northern health 

conference for northern employees on November 25 and 26, 1997, in Prince Albert at which time a 

bargaining strategy was formulated with respect to the upcoming transfer of northern employees. 

[45] On December 16, 1997, SGEU's and PSC's bargaining committees met to formally 

discuss the Northern Health Services Branch transfer. Mr. Yates and Ms. Saunders were in attendance 

at the meeting along with the SGEU northern health committee. 

[46] According to Mr. Yates, the key areas discussed in the December 16, 1997 meeting 

included: (l) application of the PS/GE classification plan to northern employees; (2) application and 

accrual of seniority across the north; (3) transfer of northern health policies to Northern District Health 
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Boards; (4) transfer of the 1997-2000 PS/GE collective agreement; and (5) re-deployment options. 

SGEU continued to seek a transfer agreement from the Government covering these matters for the 

northern employees. 

[47] In response, the Government negotiators indicated that SAHOwould need to discuss 

issues like northern-wide seniority with SGEU. It was not a matter that the Government would resolve 

at the PS/GE bargaining table. There was also an indication that the Northern District Health Boards 

would be hiring their senior management staff in the near future and that may assist SGEU in resolving 

these matters. SGEU was advised that SAHO did not have the legal responsibility for collective 

bargaining until after April 1, 1998, the date of the transfer. 

[48J A similar response was given with respect to the issue of transferring the existing 

Northern Health Services Branch policies for northern employees. Government negotiators advised 

SGEU that it was up to the Northern District Health Boards to decide whether or not they would 

continue the employment policies. At this point, Mr. Yates remarked that SGEU may refer the matter 

of what gets transferred under s. 37 of the Act to this Board for determination. SGEU also noted that 

the refusal of the Government to ensure the transfer of employment policies to the Northern District 

Health Boards may impact on the main bargaining table as SGEU would need to consider if it should 

negotiate the inclusion of all current employment policies into its collective agreement. At that point, 

SGEU received some assurances from Ms. Kummerfield that SGEU may be able to get the Northern 

District Health Boards to accept the policies. 

[49] With respect to the PS/GE classification plan the Government negotiators indicated to 

SGEU that the PS/GE classification plan only transfers with employees who are on staff the day the 

plan is implemented. In this regard, the Government was relying on the implementation language in the 

1994-1997 PS/GE collective agreement. SGEU took the position that the PS/GE classification plan 

follows the employees because it is required to be implemented on April 1, 1997 under the provisions 

contained in the 1994-1997 PS/GE collective agreement. 

[50J Mr. Yates wrote the Government on February 16, 1998 seeking a resolution to the 

outstanding Northern Health Services Branch issues and requesting a formal response from 

Government. Warren Nicholson, Director of Labour Relations in the PSC, responded to SGEU's 

demands in a letter dated March 2, 1998 as follows: 
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The following is in response to several issues you raised in your letter dated February 
16, 1998 regarding the Transfer agreement - Northern Health Services: 

1. Classification Plan - Appendix !ly" 

Jobs and employees transferred to the Northern Health Boards prior to the 
implementation date of the new class will not be allocated to the new plan 
since they will no longer be within the bargaining unit on implementation date. 
Please refer to Section 7 j) Implementation, of Appendix !ly": 

Only those jobs and employees within the bargaining unit as 
of the date of implementation of the new class plan will be 
allocated to the plan. 

2. The Application and Accrual of Seniority 

You will need to negotiate the issue of the application and accrual of seniority 
with SAHO, the bargaining agent for the new Northern District Health 
Boards. 

3. The Transfer of Public Service Employer Policies 

We understand your position regarding the transfer of current employer 
policies to the Northern Health Districts. There is no legal authority for the 
employer to transfer these policies. As a result, the current employer does not 
have the ability to bind the new employer to its existing policies upon transfer. 

4. 171e Collective Bargaining Agreement 

In accordance with Section 37 of The Trade Union Act. the current PSC/SGEU 
Collective Agreement will be transferred with the affected employees. The 
revised PSC/SGEU Collective Bargaining Agreement will be subject to 
negotiations with the bargaining agent for the new Northern District Health 
Board should an agreement between the parties of the current agreement not 
be signed prior to April 1, 1998. 

5. Redeployment Options 

We would suggest that names of the two employees be referred to Donna 
Pomfret, Redeployment Coordinator, Public Service Commission. Ms. 
P01nji-et can be contacted at 787-3502. An appointment can be scheduled so 

that the employees in question can be provided with a skill assessment and an 
opportunity to discuss their options. 

6. Transfer Agreement for North East Health District 

It is our understanding that employees transferred to the North East Health 
District will continue to provide services as part of the agreement between 
Saskatchewan Health and the North East Health districts. 17ze employees are 
part of the overall transfer agreement and separate negotiations are not 
required. 
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[51] In cross-examination, Mr. Yates acknowledged that there were meetings held between 

SGEU and the Government to discuss the transfer of northern employees; that the Government 

explained its position on the issues to SGEU; that they also explained the rationale for the position they 

were expressing; and that both parties knew and understood each others' position but would not agree to 

the other parties' position. Mr. Yates also acknowledged that the Government's position in November, 

1997 was that the 1994 agreement in principle would cover the transfer and they were willing to discuss 

other issues that were not governed by the 1994 agreement in principle. 

[52J Ms. McMillan, who also attended the December 16, 1997 bargaining meeting, 

described the position of the Government in different terms. She felt that there was not any perceived 

interest on the part of the Government bargaining committee in any sort of negotiation or movement on 

the issues raised. Ms. Saunders was under the impression that the Government bargaining committee 

did not want to be bothered negotiating anything with SGEU - that they wanted to avoid their 

negotiating responsibilities. 

[53J The day after the negotiating meeting, Saskatchewan Health sent letters to all northern 

employees notifYing them of the transfer to Northern District Health Boards. The relevant portion of 

the letters read as follows: 

[54] 

I want to confirm with you that Saskatchewan Health will be transferring department
delivered northern community health services to district health boards on April 1, 
1998. 

The impact on you will be that effective April 1, 1998 you will be transferred from 
Saskatchewan Health to your new employer, the MamawetanlMunito Uskiy District 
Health Board, headquartered in La Ronge, as a permanent -----. The transfer will take 
place in accordance with the Agreement in Princ(vle concluded between the 
Saskatchewan Government Employees' Union and the Executive Government of 
Saskatchewan. 

(emphasis added) 

Prior to the transfer, Northern Health Services Branch managers had a series of 

conference calls with northern employees to keep them informed of the devolution process. In addition, 

a conference was held in Prince Albert for all northern employees on March 11, 12 and 13, 1998 (the 

"March meeting"). Mr. Yates asked Ms. Kummerfield if he could attend the meetings on behalf of 
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SGEU. However, he was informed by Ms. Kummerfield by telephone shortly before the meeting that 

the meeting was an operational meeting for northern employees and had a full work agenda. According 

to Mr. Yates, Ms. Kummerfield suggested that he meet with northern employees after hours and 

indicated she would assist him in arranging a meeting room. 

[55] During the March meeting a SAHO representative described the collective agreement 

benefits that would transfer with northern employees to the Northern District Health Boards. One of the 

benefits discussed was the SAHO dental plan. SAHO's plan did not conform to the plan contained in 

the 1994-1997 PS/GE collective agreement. Northern employees were upset at the prospect of losing 

benefits. They were also annoyed that Mr. Yates had not been permitted to attend to hear and correct 

the information provided by the SAHO representative. 

[56] Shortly after the Northern Health Services Branch meeting, the dental coverage matter 

was resolved through discussions among SGEU, the Government and SAHO and an agreement was 

reached to continue northern employees on the PS/GE dental plan until such time as SAHO's dental 

plan was brought into line with the PS/GE dental plan. A letter clarifying this matter was sent to all 

northern employees on March 23, 1998 under the signatures of Ms. Kummerfield and Mr. Yates. The 

relevant portions of this letter read as follows: 

As you are aware, you are being transferred to the district health board with the 
current PSC/SGEU Collective Agreement and the rights and benefits included in that 
agreement. These provisions include extended health plan benefits as well as 
enhanced dental benefits. 

We understand there is some concern around continued extended health care plan 
benefits coverage. Please be assured that the Saskatchewan Association of Health 
Organizations (SAHO) extended health care plan is identical to the PEBA Extended 
Health Care Plan. On April 1, 1998 you will be enrolled in the SAHO plan with no 
interruption in either eligibility for benefits or the qualifying period for eligibility. 

With respect to enhanced dental benefits, SAHO is currently in the process of 
amending their dental plan to include enhanced dental benefits but will not have this 
finalized by the April 1, 1998 transfer date. SGEU is participating with the Board of 
Trustees in the development and implementation of these enhancements. As soon as 
the SAHO plan is implemented, you will be enrolled in that plan. 

We are pleased to advise that, in the interim, arrangements have been made for all in
scope employees transferred to the district health boards to continue to participate in 
the Public Employees' Dental Benefit Plan until such time as they can be enrolled in 
the plan administered by SAHo. ... 
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[57] Some effort was made during the hearing to suggest that by signing the letter in 

question, Mr. Yates was agreeing that the transfer would take place under the 1994-1997 PS/GE 

collective agreement, and not the agreement then under negotiations between the parties. Mr. Yates 

testified that when he received a draft of the proposed letter from Ms. Kummerfield, he did not look 

through it for any hidden meaning, and he did not assume that by signing a letter indicating that 

northern employees were being transferred under the terms of the 1994-1997 PS/GE collective 

agreement, he was agreeing to the Government's position that the 1997-2000 PS/GE collective 

agreement would not carry forward to the devolved northern employees. From Mr. Yates' perspective 

the point of the letter was to set out the agreement with respect to maintaining existing dental benefits 

for the northern employees. 

[58] Ms. Saunders testified that after the December 16, 1997 bargaining meeting she made 

several phone calls to Mr. Morgan, the first on December 16, 1997 and two subsequent ones on January 

8 and 12, 1998. Ms. Saunders was following up on the November and December meetings with the 

Government and was attempting to arrange a meeting with SAHO to discuss the details of the Northern 

Health Services Branch transfer. Ms. Saunders recalled that in the December phone call, Mr. Morgan 

indicated that he would like to defer the matter until after Christmas. During the January 8, 1998 

telephone call, Ms. Saunders recalled that Mr. Morgan was pretty frustrated with the process as the 

Northern District Health Boards did not have staff in place to assist or provide directions to SAHO on 

the transfer. Ms. Saunders was left with the impression that SAHO thought, the Government should 

negotiate the transfer agreement with SGEU. 

[59J During the month of January, Ms. Saunders contacted Mr. Morgan again to request a 

meeting date but no meeting took place. In February, 1998, Ms. Saunders resorted to phoning Mr. 

Barss to get his help in arranging such a meeting. She testified that she was getting frustrated because 

she was unable to arrange a meeting with the parties to discuss the transfer details. 

[60] In his testimony, Mr. Morgan recalled Ms. Saunders contacting him by telephone in 

mid-1997 concerning the prospect of a transfer of northern employees to the Northern District Health 

Boards. Mr. Morgan advised Ms. Saunders that they had little information about the matter. SAHO 

knew then that Northern District Health Boards were being established but, as no Northern District 

Health Boards had been appointed, SAHO had no authority to represent them and no one to take 

instructions from. 
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[61] Mr. Morgan also recalled speaking to Ms. Saunders again in mid-June, 1997. Again, 

SAHO felt that any discussions between it and SGEU were premature as there was "no one to talk to." 

The Northern District Health Boards were still not in place, had no staff and no chief executive officers 

to provide SAHO with bargaining instructions. 

[62] Mr. Morgan was certain that he had not spoken to Ms. Saunders on December 16, 1997 

as he was in an all-day planning meeting away from the office and took no calls. Similarly, on January 

8, 1998, he recalled from his diary that he was in Saskatoon in the morning to meet with his staff and 

advise them that he was leaving SAHO. He then flew back to Regina in order to drive to Estevan to 

attend a meeting of the district health board. The flight was delayed by poor weather conditions and 

Mr. Morgan recalls being pressed for time to arrive at the Estevan meeting. On the drive to Estevan, he 

did not receive a call from Ms. Saunders or make one as the weather and road conditions were 

extremely poor. Similarly, Mr. Morgan does not recall speaking to Ms. Saunders on January 12, 1998. 

[63] With respect to the transfer of northern employees, Mr. Morgan indicated that SAHO 

was concerned that the 1997-2000 PS/GE collective agreement would be concluded before the transfer 

took place. SAHO expressed its opposition to inheriting collective agreement provisions that the 

Northern District Health Boards could not live with and asked the Government to keep it apprised of the 

on-going negotiations with SGED. Mr. Morgan testified that he received assurances from the 

Government that the agreement would not be concluded before the transfer of northern employees. 

[64] On May 12, 1998, Ms. Saunders met with Mr. Hilton, the SAHO representative 

assigned to the Northern District Health Boards. This meeting took place after the actual transfer of 

northern employees to the Northern District Health Boards. Ms. Saunders provided Mr. Hilton with the 

exchange of bargaining letters between Mr. Yates and Mr. Nicholson referred to above and went 

through the various bargaining points with Mr. Hilton. Mr. Hilton was not convinced that seniority 

could take place on a northern basis because it would set a precedent for the southern employees which 

was not acceptable to SAHO. With respect to the classification plan to the 1994-1997 PS/GE collective 

agreement, Mr. Hilton indicated that he would need to discuss this matter with Saskatchewan Health 

because he was unsure where any funding would come from if the PS/GE classification plan were to be 

implemented in the Northern District Health Boards. In addition, he reminded Ms. Saunders of 

SAHO's desire to establish a classification plan across all health care districts. With respect to the 
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transfer of the 1997-2000 PS/GE collective agreement, Mr. Hilton indicated to Ms. Saunders that the 

funding would need to be in place through Saskatchewan Health and that it was up to the Government 

to transfer the funding for it. 

[65J The memorandum of agreement setting forth the terms of the 1997-2000 PS/GE 

collective agreement was signed on May 27, 1998 and was subsequently ratified by the SGEU 

membership. Northern employees received retroactive pay from October 1, 1997 to the date of their 

transfer, April 1, 1998, but otherwise they have not benefited from any revisions to the collective 

agreement. The PS/GE classification plan in particular, which was completed and implemented 

effective October 1, 1998, has not been applied to former northern employees. 

[66] Mr. Hilton testified that he was unaware of the northern health issues until after the 

transfer of northern employees to the Northern District Health Boards. Mr. Hilton noted that SAHO 

and the Northern District Health Boards did not choose the transfer date; rather, it was imposed on them 

by Saskatchewan Health. After SGEU served a strike notice on the Northern District Health Boards in 

May, 1998, SAHO, SGEU and Saskatchewan Health sat down to attempt to resolve some of the 

outstanding issues. Mr. Hilton indicated that the Northern District Health Boards could not agree to 

seniority on a broader base than a health district because of the implications for such an agreement in 

southern negotiations. He indicated that SAHO was willing to consider the former policies in place for 

northern employees but would need to review each one. Mr. Hilton observed that the remaining two 

issues, that is, the implementation of the PS/GE classification plan and the implementation of the 1997-

2000 PS/GE collective agreement, were more difficult issues. According to him, SAHO was interested 

in negotiating an equal pay classification plan with all health care unions. It did not want to adopt the 

PS/GE classification plan for northern employees because it would simply add another complication to 

the overall pay schemes in health care. 

[67] The actual transfer of northern employees to the Northern District Health Boards 

occurred on April 1, 1998. Each Northern District Health Board entered into a host agreement with 

Government and Saskatchewan Property Management Corporation setting forth the terms of the 

transfer. 
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Relevant Statutory Provisions 

[68] The main statutory provisions considered in this application include the following 

provisions in the Act: 

11 (1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(a) in any manner, including by communication, to intelfere with, 
restrain, intimidate, threaten or coerce an employee in the exercise of 
any right conferred by this Act; 

(c) to fail or refuse to bargain collectively with representatives 
elected or appointed, not necessarily being the employees of the 
employer, by a trade union representing the majority of the employees 
in an appropriate unit; 

Arguments 

[69] Mr. Engel, counsel for SGEU, asked the Board to declare that the 1997-2000 PS/GE 

collective agreement applies to the devolved northern employees; that the PS/GE classification plan be 

implemented in the manner achieved in the SGEU bargaining unit with the Government on October 1, 

1998; that seniority be available for northern employees throughout all three districts in the north; and 

that northern employees be given the benefits of the employment policies in existence when they were 

employed by Saskatchewan Health. 

[70] Counsel argued that the basis for such relief is contained in s. 10(2) of the HLRRA, 

which permits the Board to deal with matters that were not dealt with by the Commissioner in the 

Regulations. SGEU argued that the imposition of the 1997-2000 PS/GE collective agreement, the 

PS/GE classification plan and the Government's policies to the devolved northern employees would be 

in keeping with the legislative intent of the HLRRA and would prevent them from being disadvantaged 

by reason only of health care reorganization. 
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[71] Counsel also argued that the Orders requested could be granted as "make whole" 

Orders under ss. Sed) and (e) of the Act. According to counsel, all respondents failed in their duty to 

bargain a transfer agreement with SGEU to cover the transfer of northern employees from the public 

service to the Northern District Health Boards. SGEU served notice to bargain under s. 33 of the Act 

and the Government was legally obligated to bargain collectively for the renewal of a collective 

agreement. The collective agreement under negotiation applied to the northern employees at least for 

the period from October 1, 1997 to March 31, 1998. According to counsel, when the Government was 

unable to conclude the main agreement prior to the transfer date, it was obligated to negotiate the 

transfer of northern employees to the Northern District Health Boards. 

[72] SGEU strenuously denies that the Government's obligation to bargain was met by the 

1994 agreement in principle. In its view, the 1994 agreement in principle was negotiated prior to the 

Regulations and contained terms that could no longer be carried out, i.e. that SGEU remains the 

bargaining agent for the devolved northern employees. Counsel noted that the duty to bargain entails 

more than an willingness to meet and discuss issues; it requires a reasonable effort to conclude a 

collective agreement. In this regard, SGEU alleged that the Government had an obligation to make a 

reasonable effort to conclude a collective agreement for the northern employees, which it failed to do 

by negotiating a transfer agreement. SGEU viewed the evidence as demonstrating that the Government 

thought that it was not required to negotiate a transfer agreement for northern employees. Counsel 

refers the Board to the letter from Mr. Nicholson to Mr. Yates dated March 2, 1998 in support of this 

interpretation. 

[73] Counsel argued that under s. 37 of the Act the Government, SAHO and the Northern 

District Health Boards took a very restricted view of the successorship obligation. The Government did 

conclude the 1997-2000 PS/GE collective agreement and it should apply to the northern employees as 

they were included as part of the bargaining unit when bargaining commenced and for a period of some 

months during which the 1997-2000 PS/GE collective agreement will have retroactive effect. The 

application raises a unique issue with respect to the obligation of both predecessor and successor 

employers to negotiate a collective agreement that may have retroactive effect. 

[74] SGEU also argued under s. 37 of the Act that the successor employer steps into the 

same shoes as the predecessor employer in so far as collective bargaining is concerned. Counsel 

referred the Board to s. 37(2)(f) of the Act which allows the Board to give directions "necessary or 
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advisable as to the application of a collective agreement," the purpose of which direction would be to 

best preserve the bargaining rights of the northern employees subject to the transfer. 

[75] Counsel also noted that the successor employer steps into the predecessor's place in the 

existing collective agreement and bargaining. Provisions in the 1997-2000 PS/GE collective 

agreement, such as the PS/GE classification plan, therefore apply to the successor employers. On this 

analysis, words contained in the 1997-2000 PS/GE collective agreement that limit the application of 

certain provisions to persons within the bargaining unit, continue to apply to the northern employees as 

they are the "bargaining unit." On this theory, the only change that automatically ensues on a 

successorship is the name of the employer in the 1997-2000 PS/GE collective agreement and on the 

certification Order. 

[76] With respect to s. 11(1)(a) of the Act, counsel argued that the Government interfered 

with its right to represent the northern employees by refusing to negotiate a transfer agreement, by 

entering into direct communications with northern employees in regard to their terms and conditions of 

employment and, at the same time, refusing to allow SGEU to attend meetings or to participate in 

conference calls between the Government and northern employees. 

[77] Counsel referred the Board to Saskatchewan Joint Board, Retail, PVholesale and 

Department Store Union v. Loraas Disposal, [1998] Sask. L.R.B.R. 1, LRB File Nos. 207-97 to 227-97 

& 234-97 to 239-97; United Food and Commercial Workers, Local 1400 v. Moose Jaw Unit 252 of the 

Army, Navy & Air Forces Veterans, [1995] 1st Quarter Sask. Labour Rep. 79, LRB File No. 174-94; 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Raider Industries Inc., 

[1996] Sask. L.R.B.R. 297, LRB File No. 005-96; Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. McGavin Foods Ltd., [1997] Sask. L.R.B.R. 210, LRB File No. 173-96; 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Pepsi-Cola Canada 

Beverages (West) Ltd., [1997] Sask. L.R.B.R. 669, LRB File Nos. 172-97 to 187-97; Sheet Metal 

Workers' International Association v. Modern Roofing (1978) Ltd., [1986] June Sask. Labour Rep. 64, 

LRB File No. 297-85; Saskatchewan Government Employees' Union v. S.IA.S.T., [1989] Summer Sask. 

Labour Rep. 51, LRB File No. 131-88; Service Employees' International Union, Local 333 v. 

Battlefords Ambulance Care et al., [1996] Sask. L.R.B.R. 604, LRB File No. 202-95; Emrick Plastics 

Inc. v. UAW, Local 195, [1982] 3 CLRBR 163 (Ont. LRB); and Saskatchewan Joint Board, Retail, 
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Wholesale and Department Store Union v. Regina Exhibition Association Ltd. et al., [1991] 1st Quarter 

Sask. Labour Rep. 49., LRB File No. 075-90. 

[78] Mr. Kenny, counsel for the Government, argued that there was no statutory obligation 

imposed on the Government to negotiate a transfer agreement with SGEU. The Government took the 

view that the 1994 agreement in principle remained binding on the parties. Nevertheless, it did 

negotiate with SGEU with respect to the transfer of northern employees, but the parties were unable to 

reach agreement on the matters in dispute. Upon reaching the impasse, SGEU was content to seek a 

ruling of this Board concerning the rights and benefits of the devolved northern employees. 

[79] With respect to the 1994 agreement in principle, counsel noted that it did not contain 

an expiry date or a mechanism for bringing the agreement to an end. He noted that the 1994 agreement 

in principle had been relied on during the initial devolution in 1995 and the subsequent devolution of 

SHAP and Calder Centre employees in 1997. Counsel put forward two theories with respect to the 

1994 agreement in principle: first, it is something other than a collective agreement; or if it is a 

collective agreement within the meaning of s. 2( d) of the Act, its expiry date must coincide with the 

requirements of s. 33(2) of the Act. On the second theory, the 1994 agreement in principle would not be 

covered by the notice to bargain served in August, 1997 by SGEU on the Government and would 

remain binding on SGEU and the Government. 

[80] In relation to the application of the PS/GE classification plan, counsel noted that the 

1994-1997 PS/GE collective agreement limited the application of the PS/GE classification plan to 

"those provisions where the parties have reached final agreement on or before April 1, 1995." The 

PS/GE classification plan was to be implemented on April 1, 1997, however, this date was later 

amended to October 1, 1998. The amendment was contained in letter of understanding 319 attached to 

the 1997-2000 PS/GE collective agreement. 

[81} With respect to the application of the 1997-2000 PS/GE collective agreement, counsel 

pointed out that the memorandum of agreement setting out the terms of the 1997-2000 PS/GE collective 

agreement did not mention the devolved northern employees. The negotiators for SGEU also did not 

reasonably contemplate that bargaining for the 1997-2000 PS/GE collective agreement would be 

completed prior to the transfer on April 1, 1998 as they had agreed to bargaining dates past the transfer 
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deadline. In the joint communication to northern employees concerning their dental plan, the parties 

clearly agreed that the northern employees were being transferred "with the current PSC/SGEU 

collective agreement." 

[82] Counsel also referred the Board to the exchange of letters between Mr. Yates and Mr. 

Nicholson in early 1998. After an impasse was reached, he noted that SGEU did not request further 

meetings with PSC to resolve the northern health issues, but was content to refer the matter to the 

Board. Counsel argued that his client did negotiate with respect to the transfer and he referred to 

various Board decisions which distinguish between the obligation to bargain and the obligation to agree. 

Counsel referred the Board as well to the testimony of Mr. Yates in which he acknowledged that the 

Government had met with SGEU to discuss the northern transfer, the Government had explained the 

rationale for its position; the parties reached a point where they agreed to disagree and SGEU decided to 

refer the matter to the Board for clarification. He also referred to Mr. Yate's testimony, which indicated 

that the Government took the position that it did not want to renegotiate the 1994 agreement in 

principle, but was willing to discuss other matters. 

[83] Finally, with respect to the allegation of improper employer interference under s. 

1 1 (1)(a) of the Act, counsel argued that Mr. Yates was not prevented from attending the March meeting 

and that he was offered assistance in arranging a meeting with northern employees. 

[84] In his argument, counsel relied on Saskatchewan Government Employees' Union v. 

Government of Saskatchewan, [1989] Winter Sask. Labour Rep. 52, LRB File Nos. 245-87 & 246-87; 

Saskatchewan Government Employees' Union v. Government of Saskatchewan et al., [1982] May Sask. 

Labour Rep. 44, LRB File No. 563-81; and Army, Navy and Aiiforce Veterans, supra. 

[85] Ms. Reid, counsel for SAHO, argued that SAHO did not violate s. 11(1)(a) of the Act 

by communicating with northern employees in a manner that circumvented SGEU as bargaining agent. 

Counsel noted that its representative attended the March meeting to provide factual information 

pertaining to the transfer of employment from the Government to the Northern District Health Boards. 

SAHO was informing northern employees of how their wages and benefits would be paid effective the 

date of transfer. Counsel referred the Board to Canada Safeway Ltd. v. Retail, Wholesale and 

Department Store Union, Locals 454 and 480, [1986] Mar. Sask. Labour Rep. 23, LRB File No. 392-

85; United Food and Commercial Workers v. Saskatoon Cooperative Association Limited, [1985] Apr. 
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Sask. Labour Rep. 29, LRB File Nos. 255-85 & 256-83; United Steelworkers of America, Local 5890 v. 

IPSCO Inc., [1985] Apr. Sask. Labour Rep. 52, LRB File No. 401-84; and Saskatchewan Government 

Employees' Union v. Saskatchewan Liquor Board et al., [1985] July Sask. Labour Rep. 41, LRB File 

No. 100-83. 

[86] With respect to s. 11 Cl)( c) of the Act, SAHO denied that it failed to bargain collectively 

with SGEU by failing to negotiate a transfer agreement with SGEU prior to or contemporaneously with 

the transfer of northern employees to the Northern District Health Boards. Counsel argued that there 

was no evidence that SAHO was requested to bargain collectively with SGEU; and SAHO disputed the 

testimony of Ms. Saunders with respect to her telephone calls to Mr. Morgan on December 16, 1997, 

and January 8 and 12, 1998. SAHO acknowledged that it met with SGEU on May 12, 1998 to discuss 

northern health issues, but stated that no further requests were made prior to or after the filing of this 

application. Counsel argued that SAHO offered to bargain with SGEU on June 3, 1998 but the offer 

was turned down by Ms. Saunders. 

[87] Counsel further argued that the transfer of obligation provisions contained in s. 37 of 

the Act do not require the successor employer to negotiate a transfer agreement with the union in 

question. Counsel agreed that s. 37 of the Act imposes the existing collective agreement on the 

successor employer, but not a revised agreement that is concluded after the actual transfer date. 

Counsel argued that SAHO's obligation to bargain arose on the transfer date, that is, April 1, 1998. 

[88] SAHO opposed the remedial requests made by SGEU. Counsel argued that the 

benefits obtained by SGEU at its main table with the Government do not apply to northern employees 

who transferred prior to the signing of the 1997-2000 PS/GE collective agreement. Counsel also argued 

that under s. 37(2)(f) of the Act the Board is required to determine the appropriate bargaining unit 

before it may give any directions concerning the application of the existing collective agreement to the 

successor employer. Counsel then requested that the northern employees be placed in bargaining units 

set out in the Regulations. 

[89] SAHO disputed the applicability of the PS/GE classification plan to devolved northern 

employees and argued that, in any event, the PS/GE classification plan did not come into effect until 

October 1, 1998 under the terms of the 1997-2000 PS/GE collective agreement. 
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Analysis 

Did the Government fail to bargain collectively with SGEU by failing or refusing to enter into a 

transfer agreement with SGEU relating to the devolution of northern employees? 

[90] The Board must assess whether the Government has "bargained in good faith with a 

view to the conclusion of a collective agreement." In mature bargaining relationships, such as this one, 

it is often difficult for the Board to discern if the bargaining behaviour falls within the realm of "tough, 

but fair" or if it crosses over into an unacceptable avoidance of collective bargaining responsibility. In 

Canadian Union of Public Employees v. Saskatchewan Health-Care Association, [1993] 2nd Quarter 

Sask. Labour Rep. 74, LRB File No. 006-93, the Board described this dilemma in the following terms, 

at 83: 

[91] 

... when an allegation of an infraction under s.ll(l)(c) is brought before us, the 
Board is faced with the somewhat delicate task of evaluating the bargaining process to 
determine whether there is any employer conduct which endangers or threatens to 
subvert that process, while at the same time, not intervening so heavy-handedly that the 
process ceases to reflect the strength, aspirations and historical relationship of the 
parties themselves. The distinction between process and substance has a will-o'-the
wisp quality at the best of times, but this is particularly the case where a tribunal is 
trying to discern whether the conduct goes beyond the generous limits of the tolerable 
in collective bargaining, or whether it merely reflects a permissible exploitation of 
strength or skill by one party to gain advantage over the other. 

In Saskatchewan Government Employees Union v. Government of Saskatchewan et al., 

[1982] May Sask. Labour Rep. 44, LRB File No. 563-81, the Board considered whether a party is 

entitled to require the other party to discuss and negotiate individual items during collective bargaining. 

In that instance, the union alleged that the government refused to bargain collectively with respect to the 

union's proposals on dental, disability and pension plans. The Board adopted the principles set out by 

the British Columbia Board in Pulp and Paper Industrial Relations Bureau and Canadian 

Paperworkers Union, [1978] 1 CLRBR 60 and held that it is not a per se violation of the duty to 

bargain in good faith to refuse to discuss a specific item at the bargaining table. The British Columbia 

Board stated as follows, at 80: 

The legal duty to bargain imposed by the Labour Code is a single, global obligation to 
negotiate a settlement of an entire collective agreement. Section 6 does not create a 
set of separate duties to bargain, duties which are attachable to each of the items 
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[92J 

placed on the bargaining table by the other side. While making bona fide and 
reasonable efforts to settle a collective agreement with the CPu, the Bureau is legally 
entitled to refuse to discuss with the CPU the one issue of pension benefits for retired 
workers. That stance leaves it up to the union membership to decide whether retiree 
benefits are sufficiently vital to their conditions of employment that they should take 
strike action in order to change the Bureau's mind. 

In the Canadian Paperworkers Union case, supra, the British Columbia Board 

discussed the approach that is used in the United States to evaluate the obligation of the parties to 

bargain collectively. Under the United States model, bargaining topics are categorized into either 

mandatory items or permissive items. Mandatory items must be bargained and can be pushed to a point 

of impasse while permissive items may be bargained, but cannot be pushed to the point of impasses. 

Under this system, the supervising Labour Relations Board plays a much greater role in reviewing the 

content of bargaining proposals and setting a legal framework for determining bargaining priorities. 

[93] Both the British Columbia Board and our Board in the Government of Saskatchewan 

case, supra, rejected the United States approach to the supervision of collective bargaining. In the 

Canadian Paperworkers Union case, supra, Chairman Weiler explained the British Columbia Board's 

reluctance to adopt the United States approach in the following terms, at 690: 

In our judgment, it is inconsistent with the objectives of the B. C. Labour Code to start 
this Board down that path of overseeing, even to this limited extent, substantive 
discussions of the parties at the bargaining table. Instead, the evolution of the subjects 
of collective bargaining should be the result of pragmatic accommodations worked out 
by unions and employers in their individual relationships, responding to the nuances of 
their own situations. We have been dealing here with a situation where the trade union 
wants to extend the reach of its collective agreement into an area which the pulp and 
paper industry up to now has considered to be none of the Union's business. But one 
can easily think of examples going the other way. For instance, as the price for a 
union shop provision, an employer might demand that the union agree to contract 
restraints on the manner in which the union treats employee members or non-members 
. . . Undoubtedly, trade unions would react to that proposal with the same air of 
injured horror which employers have taken to union incursions into traditional 
managerial prerogatives. The union probably would refuse to even discuss the subject. 
In that case, as in this one, there simply are no absolute, "mandatory"judgments to be 
gleaned from the Labour Code about the desirability of canvassing the subject at the 
bargaining table. The whole point of a system of free collective bargaining is to leave 
it to the parties to work our their own boundary lines between the area of mutual 
agreement and the area of unilateral action, whether the action be taken by the 
employer or by the union. And in the final analysis, the test of whether a particular 
objective is sufficiently pressing to one party to have moved into the area of mutual 
agreement is the price that that party is willing to pay for such a move: either by 
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concessions elsewhere in the contract or by the losses inflicted by a work stoppage. 
The wrong method is to rely on rigid controls, administered by an external tribunal, 
with the risk that this poses that the ebb and flow of the collective bargaining regime 
might be ji-ozen into the currently conventional pattern. 

Our system of supervising collective bargaining allows parties to set their own 

bargaining priorities and to develop bargaining strategies around those priorities, which may include the 

use of the economic tools of strikes and lock-outs to address so-called peripheral bargaining issues. A 

refusal to bargain with respect to a specific topic will not constitute a per se violation of the statutory 

obligation to bargain in good faith; there must exist an underlying intention to avoid concluding a 

collective agreement. As Chairperson D. Ball, Q.c., stated in University of Saskatchewan Faculty 

Association v. University of Saskatchewan, [1989] Fall Sask. Labour Rep. 52, LRB File No. 254-88, "so 

long as [a bargaining demand] is not designed to ensure failure and can be lawfully agreed upon, the 

"reasonableness" of any demand is for the parties to assess in the context of collective bargaining." In 

Canadian Union of Public Employees v. Cheshire Homes of Regina Society, [1988] Fall Sask. Labour 

Rep. 91, LRB File No. 051-88, Vice-Chairperson J. Hobbs expressed the obligation to bargain 

collectively as a requirement to "make every reasonable effort to engage in full and rational discussion" 

and held that "unreasonable conduct or tactics designed to impede this discussion violate the 

requirements." In International Brotherhood of Electrical Workers, Local 2067 v. SaskPower and 

Government of Saskatchewan, [1993] 1st Quarter Sask. Labour Rep. 286, LRB File No. 256-92, the 

Board arrived at the following conclusion, at 292-293: 

[95] 

It is our conclusion from reading the academic works referred to us by counsel for the 
Union that they do not support the conclusion that Canadian labour relations boards 
have intervened - or even that they should intervene - to influence the course of 
negotiations between two parties to collective bargaining, with the exception of 
circumstances where the position taken by one of the participants is illegal, stands in 
fundamental contravention of the objectives of collective bargaining legislation, or, 
arguably, precludes the attainment of essential procedural protection for employees or 
trade unions. They do not seem to us to invite an extension of labour relations board 
intervention to otherwise modifY or manipulate the bargaining positions adopted by the 
parties. 

In Canadian Association of Smelter and Allied Workers, Local No. 4 v. Royal Oak 

Mines Inc., (1993),93 di 21, the Canada Board found that the employer's refusal to agree to submit its 

dismissal of some 45 employees for picketline related activity to the grievance and arbitration process, 

contrary to ordinary practice on the settlement of a strike, constituted bad faith bargaining. The Canada 
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Board found that the employer's position on this issue had "blocked bargaining completely, and this is a 

matter in respect of which the Board must intervene." On review ([1996] 1 S.c.R. 369 (S.C.c.)), Mr. 

Justice Cory speaking for the majority of the Supreme Court of Canada, justified such an intrusion into 

the substance of collective bargaining using the following analysis, which expanded on the reasons set 

forth by the Canada Board: 

[96] 

Section 50(a) of the Canada Labour Code has two facets. Not only must the parties 
bargain in food faith, but they must also make every reasonable effort to enter into a 
collective agreement. Both components are equally important, and a party will be 
found to be in breach of the section if it does not comply with both of them. There may 
well be exceptions but as a general rule the duty to enter into bargaining in good faith 
must be measured on a subjective standard, while the making of a reasonable effort to 
bargain should be measured by an objective standard which can be ascertained by a 
board looking to comparable standards and practices within the particular industry. It 
is this latter part of the duty which prevents a party from hiding behind an assertion 
that it is sincerely trying to reach an agreement when, viewed objectively, it can be 
seen that its proposals are so far from the accepted norms of the industry that they 
must be unreasonable. 

Section 50(a) requires the parties to "make every reasonable effort to enter into a 
collective agreement". It follows that, putting forward a proposal, or taking a rigid 
stance which it should be known the other party could never accept must necessarily 
constitute a breach of that requirement. Since the concept of "reasonable effort" must 
be assessed objectively, the board must by reference to the industry determine whether 
other employers have refused to incorporate a standard grievance arbitration clause 
into a collective agreement. If it is common knowledge that the absence of such a 
clause would be unacceptable to any union, then a party such as the appellant, in our 
case, cannot be said to be bargaining in good faith. 

In coming to its conclusion supporting the finding of the Canada Board, the Supreme 

Court of Canada relied on the Canada Board's earlier decision in Canadian Union of Public Employees 

(Airline Division) v. Iberia Airlines of Spain (1990), 13 CLRBR (2d) 224, where the Canada Board 

found that the employer's insistence on a salary scheme that provided lower wages for union employees 

compared to non-union employees constituted bad faith bargaining. 

[97] In summary, the cases demonstrate that while Boards generally will not delve into the 

reasonableness of the bargaining positions taken by either party during collective bargaining, Boards 

may find that a specific proposal does constitute bad faith bargaining if: (l) the proposal contains some 

illegality; (2) the proposal in itself or in conjunction with other conduct indicates a subjective 

unwillingness to conclude a collective agreement; and (3) the proposal is or should be known to go 
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against bargaining standards in the industry and to be generally unacceptable to either include or refuse 

to include in a collective agreement, i.e. it has the effect of blocking the negotiation of a collective 

agreement. 

[98] Although this approach to the regulation of collective bargaining is theoretically sound, 

in practice, it is often difficult for unions to press peripheral issues to the point of impasse. "Peripheral 

issues" generally refer to matters that are of concern to a minority group within a union, such as the 

northern employees in this instance or the retirees in the Canadian Papenvorkers Union case, supra. 

Their minority status makes it difficult for them to influence the outcome of collective bargaining in our 

model of collective bargaining unless the leadership of the union is convinced to take up their cause and 

push it to impasse. The union's negotiating committee is responsible for setting the bargaining agenda, 

determining bargaining proposals in conjunction with the membership, and determining the bargaining 

strategies to achieve a new agreement. Although the committee has the right to push any issue to 

impasse, the committee must practically assess the overall context of its bargaining proposals, its 

priorities and its bargaining strategy. The union's strategy generally will be designed to benefit the 

majority of members and, in this context, it is not required to solve all bargaining issues for all 

members. 

[99] In the present case, the evidence demonstrates that, overall, the Government was 

engaged in collective bargaining with SGEU with the view to the conclusion of a collective agreement, 

which was achieved sometime after the transfer of northern employees to the Northern District Health 

Boards. 

[100] SGEU complained, however, that the Government lacked the specific intention to 

conclude a collective agreement for northern employees, at least for the period of time that they 

remained employees of the Government. 

[101] In our view, however, the bargaining process cannot be broken down in this manner. 

SGEU raised issues with respect to the northern employees that were part and parcel of its bargaining 

with respect to the 1997-2000 PS/GE collective agreement and governed by the notice to bargain served 

on the Government pursuant to s. 33 of the Act. If we accept SGEU's characterization of the evidence 

as demonstrating the Government's refusal to negotiate the transfer of northern employees to the 

Northern District Health Boards, which is a fair characterization, then we must consider: (1) if this 
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specific refusal was illegal; (2) if the Government's bargaining position in itself or in conjunction with 

other conduct indicated a subjective unwillingness to conclude a collective agreement; or (3) if the 

bargaining position was or should be known by the Government to go against bargaining standards in 

the industry and to be generally unacceptable to a union, i.e. that it would have the effect of blocking 

the negotiation of a collective agreement. 

[102] There was no suggestion that the Government's bargaining position with respect to 

northern employees was illegal or had an effect that was illegal. 

[103] Similarly, there are no subjective indications that can be gleaned though an 

examination of its bargaining position that the Government did not intend to conclude a collective 

agreement. The Government's refusal to consider new proposals dealing with the transfer of northern 

employees was not part and parcel of an overall attempt to evade its bargaining responsibility. Its 

refusal to bargain the transfer is not, in itself, a violation of the Act under this test. 

[104] Finally, we do not conclude from the evidence that the Government's refusal to bargain 

the transfer violates the Act under the third test set out above. The Government did not adopt a position 

at the bargaining table that blocked bargaining completely and was so totally foreign to the normal 

provisions dealing with a successorship that the Board should intervene. The results, while they may 

seem unfair to northern employees, are the product of our system of free collective bargaining, which 

permits parties to set their own priorities, including the issues that will be pushed to impasse. 

[105] In our view, the evidence does not demonstrate bad faith bargaining on the part of the 

Government and this aspect of SGEU's application is dismissed. 

Did the Government restrain, intimidate, threaten or coerce employees in the exercise of their 

rights under the Act, contrary to s. 11(1)(a) ofthe Act? 

[106] SGEU complained that Government officials held conference calls and meetings with 

the northern employees to discuss transfer issues. It also complained with respect to the content of the 

December 17, 1997 letter to northern employees, which announced the date of the transfer. 
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[107] SGEU was the bargaining agent for northern employees and was their exclusive 

bargaining representative at all times before, during and after the transfer. Direct communications 

emanating from an employer to employees may give rise to complaints under s. l1(1)(a) of the Act if 

such communications have the effect of undermining the role of the union as the exclusive 

representative of the employees. 

[108] In Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 

Yorkton Credit Union Ltd., [1997] Sask. L.R.B.R. 454, LRB File No. 090-96, the Board summarized its 

approach to employer communication during collective bargaining in the following terms, at 460: 

The general approach adopted by this Board in interpreting that version of the 
provision [s.ll (l)(a)} was described as follows in a decision in Retail. Wholesale and 
Department Store Union v. Canadian Linen Supply Limited. [1991] 1 sf Quarter Sask. 
Labour Rep. 63, LRE File No. 029-90, at 67: 

It is settled law in this Province that an employer is entitled to 
communicate with its employees, even with respect to matters that are 
the subject of collective bargaining negotiations, so long as the 
communication: 

does not amount to an attempt to bargain directly with the 
employees and circumvent the union as the exclusive 
bargaining agent; 

does not amount to an attempt to undermine the union's 
ability to properly represent the employees; and 

does not interfere with, retrain, intimidate, threaten or coerce 
an employee in the exercise of any rights conferred by the Act. 

The determination of whether, in the particular circumstances, a 
communication has interfered with, coerced, intimidated, threatened 
or restrained an employee in the exercise of a right conferred by the 
Act is an objective one. The Board's approach in such cases is to 
ascertain the likely effect of the communication on an employee of 
average intelligence and fortitude. 

An employer is not considered to have bargained directly with his 
employees, or failed to have negotiated in good faith with the union by 
fairly and accurately informing employees of its version of the 
negotiations taking place . .. 
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[109] 

A somewhat similar approach is reflected in the following comment of the Ontario 
Labour Relations Board in Forintek Canada Corp. v. Public Service Alliance of 
Canada. [J986] OLRB Rep. April 453, at 474: 

In assessing whether employer communications during or in relation 
to collective bargaining go beyond the bounds of permitted speech 
into the realm of prohibited inteiference, the Board has considered 
whether they reflect an attempt to explain the position the employer 
has taken at the bargaining table or, rather, an attempt to disparage 
the union or its proposals. The Board looks at the context, content, 
accuracy and timing of employer communications in discerning their 
purpose and effect. Communications made after good faith 
bargaining has reached an impasse are less suspect than those made 
during early stages of bargaining, accurate statements are less 
suspect than inaccurate ones and, in any event, communications of 
explanations or positions not first fully aired at the bargaining table 
are highly suspect. 

In its communications with northern employees, the Government dealt with the 

transfer issues as though they were settled by the 1994 agreement in principle and as though there were 

no on-going negotiations with SGEU with respect to the terms of the transfer. For instance, on 

December 17, 1997, the day after meeting with SGEU's bargaining committee, the Government 

provided northern employees a letter containing the following statement: "The transfer will take place 

in accordance with the agreement in principle concluded between the Saskatchewan Government 

Employees' Union and the Executive Government of Saskatchewan." At that time, the Government 

was engaged in collective bargaining with SGEU over the very terms of the transfer and SGEU was 

waiting for Government's formal response to the proposals SGEU put forward at the December 16, 

1997 meeting. 

[110] The December 17, 1997 letter clearly misrepresented the state of bargaining between 

Government and SGEU to the northern employees as the terms of the transfer had not been settled and 

were still the subject of collective bargaining. No bargaining impasse had been reached at the 

bargaining table with respect to the issue on December 16, 1997 as the Union was waiting the formal 

response of Government to the December 16, 1997 discussion. 
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[111] At the March meeting, the Government presented the transfer issues to northern 

employees again as though there were no on-going negotiations with SGEU concerning the matter. The 

information conveyed to northern employees caused them considerable distress and undermined the 

role of SGEU in its attempts to negotiate the terms of the transfer at the bargaining table. 

[112] We find that the Government's communication with northern employees constitutes 

improper interference with employees' rights to be represented exclusively by SGEU. The terms of the 

transfer were not agreed to between SGEU and the Government at the time the representations were 

made to northern employees. While the Government may have felt it necessary to assume that the 

transfer would take place on the terms set out in the 1994 agreement in principle and to advise the 

northern employees of those terms, it failed to advise northern employees that the matter was the 

subject of negotiations between it and SGEU, and that no final agreement had been reached on the 

terms of the transfer. The Government's assertion that the transfer would take place under the terms of 

the 1994 agreement in principle misrepresented the state of collective bargaining to such a degree that 

ordinary SGEU members would be confused by the information and have their faith and confidence in 

SGEU undermined. 

[113] For these reasons, we find that the Government violated s. 11 (1)( a) of the Act. 

Did SAHO and the Northern District Health Boards fail to bargain collectively with SGEU by 

failing or refusing to enter into a transfer agreement with SGEU? 

[114] The parties to this application agree that the transfer of Northern Health Services 

Branch programs and northern employees from the Government to the Northern District Health Boards 

constitute a transfer of a business or part of a business within the meaning of the successorship 

provisions contained in s. 37 of the Act. SAHO acts as the representative employers' organization 

within the bargaining regime established by the HLRRA and the Regulations. In order to determine if 

SAHO and the Northern District Health Boards failed to bargain in good faith with SGEU, we first need 

to decide if the Northern District Health Boards had a legal obligation to bargain with SGEU, and if so, 

when did the obligation arise. 
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[115] The overall purpose of the successorship or transfer of obligations provisions, which 

are contained in s. 37 of the Act, was set out by the Board in Saskatchewan Government Employees' 

Union v. Saskatchewan Institute of Applied Science and Technology, [1989] Summer Sask. Labour Rep. 

51, LRB File No. 131-88, at 64: 

[116] 

The two most fundamental rights protected by 171e Trade Union Act are firstly, the 
right of employees to bargain collectively through a trade union of their own choosing; 
and secondly, the right of the trade union representing a majority of the employees in 
an appropriate unit to act as exclusive bargaining representative of all employees in 
that unit. Section 3 of The Trade Union Act provides: 

3. Employees have the right to organize in and to form, join or 
assist trade unions and to bargain collectively through a trade 
union of their own choosing; and the trade union designated 
or selected for the purpose of bargaining collectively by the 
majority of the employees in a unit appropriate for that 
purpose shall be the exclusive representative of all employees 
in that unit for the purpose of bargaining collectively. 

Section 37 of The Trade Union Act ensures that the disposition of a business does not 
destroy these two fundamental rights. It protects the first right by binding the 
transferee of a business to the product of collective bargaining, namely, a collective 
bargaining agreement embodying rates of pay, hours of work and other conditions of 
employment. It protects the second right by binding the transferee of a business to 
Board orders under The Trade Union Act. 

In United Steelworkers of America, Local 8294 v. Fairford Industries Limited et al., 

[1986] Nov. Sask. Labour Rep. 42, LRB File No. 136-86, the Board held that a successor employer is 

bound by the certification Order and collective bargaining agreement to the same extent as if the order 

had applied to it and the agreement signed by it. The successor employer in that instance was required 

to negotiate with the union with respect to two grievances relating to employees of the predecessor 

employer who were not transferred to the successor employer. 

[117] In Service Employees' International Union, Local 333 v. Battlefords Ambulance Care 

Ltd. et al., [1996] Sask. L.R.B.R. 604, LRB File No. 202-95, the Board adopted similar reasoning from 

the Ontario Board's decision in Emrick Plastics Inc. v. International Union, United Automobile, 

Aerospace & Agricultural Implement Workers of America, Local 195, [1982] 3 C.L.R.B.R. 163, as 

follows, at 171: 
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We conclude, similar to the British Columbia Labour Relations Board, that section 
63(2) of our own Act continues the effect of a collective agreement over a sale 
transaction without hiatus, and that the purchaser stands literallv in the shoes qf its 
predecessor with respect to anv rights or obligations under that agreement. 

(Emphasis added) 

Similar principles were applied by the Canada Board in International Association of 

Machinists and Aerospace Workers (lAM) v.lntair Inc. et al. (1994),23 CLRBR (2d) 134 quoting from 

an earlier decision of the Canada Board in Commercial Truck Co. and General Truck Drivers & 

Helpers, Local 31 (1984), 8 CLRBR (NS) 141, at 158-159: 

[119] 

Especially when s. 144(2)(c) [Canada Labour Code] is read in the context of the rest 
of s. 144(2), it is clear that the collective agreement is meant to flow through without 
hiatus. It is not only after the sale that the collective agreement is binding on the 
successor, but also during the very process of the sale. Otherwise, the collective 
agreement could be completely undermined and the protection afforded by s. 144(2)(c) 
rendered illusmy. 

Applying s. 37 of the Act, we find that the Northern District Health Boards are bound 

by the certification Order issued to SGEU in relation to the northern employees and by the 1994-1997 

PS/GE collective agreement that was in effect on the date of transfer. The 1997-2000 PS/GE collective 

agreement was not concluded at the time of the transfer of the northern employees and it would not bind 

the Northern District Health Boards under the deeming provisions contained in s. 37 of the Act, which 

reads in part: "if before the disposal .. any collective bargaining agreement was in force the terms of 

that . . . agreement . . . shall, unless the board otherwise orders, be deemed to apply to the person 

acquiring the business ... " 

[120] The unusual aspect of this case is that the 1994-1997 PS/GE collective agreement that 

transferred to the Northern District Health Boards was in its open period on April 1, 1998. SGEU had 

served the Government with notice to bargain pursuant to s. 33(4) of the Act and collective bargaining 

was taking place relating to the transfer of the northern employees. However, no revised collective 

agreement had been entered into between SGEU and the Government at the date of the transfer to the 

Northern District Health Boards and no agreement was reached with respect to the manner of 

transferring northern employees to the Northern District Health Boards. 
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[121] This state of limbo was recognized in the host agreements signed on April 1, 1998 

between the Government and the Northern District Health Boards and agreements were reached 

concerning the costing of these contingencies in these agreements. 

[122] In these circumstances, when an open agreement is transferred pursuant to s. 37 of the 

Act, is the successor employer bound by the notice to bargain collectively? As the cases cited above 

demonstrate, s. 37 of the Act places a successor employer in the shoes of the predecessor employer. 

The Act states that the successor employer must be treated "as if the agreement had been signed by [it]." 

Applying this theory of successorship, we must find that the Northern District Health Boards are bound 

by the notice to bargain served by SGEU on the Government pursuant to s. 33(4) of the Act. They are 

required to negotiate revisions to the collective agreement in relation to the northern employees who 

transferred to them on April 1, 1998. These negotiations require both SAHO and SGEU, or its 

successor unions, when and if different Orders are made by the Board under the Regulations, to bargain 

collectively with the view to concluding a revised collective agreement for the northern employees. 

[123] Until a new agreement is reached, northern employees will continue to be covered by 

the terms of the 1994-1997 PS/GE collective agreement. In this regard, the principles of successorship, 

which we have set out above, require the successor employer to recognize the collective agreement as 

continuing to apply to the employees in question without any hiatus. If the successor employers desire 

changes to that agreement, those changes must be negotiated with the union, and cannot be made 

through unilateral action. 

[124] We have set out our views of the impact of s. 37 of the Act to clarify the tasks that now 

confront SGEU, its successor unions, if any, SAHO and the Northern District Health Boards III 

achieving a new agreement for northern employees. 

[125] We must determine if SAHO and the Northern District Health Boards failed to bargain 

in good faith with SGEU by refusing or failing to enter into a transfer agreement. In our view, this 

aspect of the application must fail. SAHO and the Northern District Health Boards did not become 

successor employers until the actual transfer date, which occurred on April 1, 1998. Although the Act 

would not prevent a successor employer from negotiating a transfer agreement prior to the actual date 
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of transfer, the Act itself does not mandate collective bargaining until the successorship relationship 

actually arises. Since April 1, 1998, SAHO did meet with SGEU to discuss the transfer and there is 

nothing in the evidence to support the view that it had failed or refused to negotiate with SGEU after 

Aprill,1998. 

Did SAHO and the Northern. District Health Boards interfere with employees' rights contrary to 

s. l1(1)(a) ofthe Act? 

[126] SAHO played a role in the March meeting. Its representative presented information 

concerning SAHO's dental plan that did not accord with the dental plan then in effect for northern 

employees. In this sense, SAHO participated with the Government in making representations 

concerning the impact of the transfer on northern employees and failed to place this information in the 

context of the collective bargaining that was ongoing between the Government and SGEU. Although 

we are of the view that SAHO played a rather minor role in this matter, it nevertheless engaged in 

improper communication with northern employees and is also guilty of violating s. 11 (1)( a) of the Act 

by interfering with SGEU's exclusive right to represent northern employees. 

Should or can the Board exercise its powers under s. 10(2) of the Regulations to impose certain 

terms and conditions of employment for transferred northern. employees? 

[127] SGEU asked the Board to impose the terms of the 1997-2000 PS/GE collective 

agreement on the northern employees transferred to the Northern District Health Boards. SGEU 

claimed that the Board possessed the authority to impose such a remedy under s. 10(2) of the HLRRA 

and ss. Sed) and (e) of the Act. 

[128] In normal circumstances, where a successorship application results in the intermingling 

of employees into a new bargaining unit, the successor employer may apply to the Board pursuant to s. 

37(2)(f) of the Act to give directions as to the applicability of all or some of the provisions contained in 

the collective agreements in question. For instance, in Estevan Coal COlporation, A Subsidiary of 

Luscar Coal Income Fund et al. v. United Mine Workers of America, Local 7606 and United 

Steelworkers of America, Local 9279 , [1998] Sask. L.R.B.R. 709, LRB File No. 186-98, the Board 

ordered the dovetailing of seniority lists where two former bargaining units were intermingled to form a 

new bargaining unit. 
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[129] However, the HLRRA deals with the intermingling issue in a different manner. Under s. 

9(l)(b) of the Regulations, employees who are assigned to the new bargaining unit structures continue 

to be covered by their existing collective agreements until a new collective bargaining agreement is 

concluded. The Regulations rely on the collective bargaining process to resolve the intermingling 

issues and the Board is not able to resort to its ordinary powers under s. 37(2)(1) of the Act to give 

directions with respect to such issues. The Board is prevented from relying on s. 37(2)(1) of the Act 

because the HLRRA and the Regulations prevail in any case of conflict between their provisions and the 

provisions of the Act (see s. 11 of the HLRRA). 

[130] Counsel for SGEU argued that the Board could impose new terms and conditions of 

employment for former northern employees under its general power contained in s. 10(2) of the 

HLRRA. In the North Central Health District case, supra, the Board held that s. 10(2) of the HLRRA 

permitted the Board to resolve issues arising from the reorganization of health care labour relations that 

were not addressed by the Regulations, and the Board determined that former non-union employees 

should be covered by the terms of the SGEU agreement until such time as a new collective agreement 

was concluded. In that instance, the question of which collective agreement applied to the non-union 

employees was not addressed in the Regulations. 

[131] In the present case, however, the question of which agreement governs the northern 

employees is addressed in s. 9(1)(b) of the Regulations. That is, they continue to be governed by the 

1994-1997 PS/GE collective agreement until new agreements are concluded under the bargaining 

scheme established by the Regulations. The Board lacks any statutory authority in this instance to 

amend or vary the terms of the 1994-1997 PS/GE collective agreement as the matter has already been 

addressed by the Regulations. Section 10(2) of the HLRRA does not apply to this factual situation. 

[132] The request to impose collective agreement and employment terms is therefore denied. 

PS/GE Classification Plan 

[133] There was much discussion in evidence as to the applicability of the PS/GE 

classification plan to the successor employers. After the hearing of this matter, SGEU sought leave to 

present additional evidence to the Board which demonstrated that new PS/GE classification plan 
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assignments had been made by the Government for the northern employees. Given the Board's 

decision, we do not find it necessary to address the admissibility of the particular evidence in this case. 

[134] However, it may be helpful if we set out our view of the effect of the successorship 

provisions on the 1994-1997 PS/GE collective agreement, including the PS/GE classification plan. Mr. 

Nicholson's interpretation of Article 7(f) of Appendix "Y", which he set out in his letter of March 2, 

1998 to SGEU, may not accord with the principles of successorship. Under s. 37 of the Act, the 

agreement must be read "to the same extent as if ... the agreement had originally applied to [the 

successor employer] or the agreement had been signed by [the successor employer]." In the present 

case, if the agreement is read in the manner suggested by s. 37 of the Act, the northern employees 

would remain part of the "bargaining unit" referred to in Article 7(f) of Appendix "Y" and continue to 

be entitled to the benefits of the PS/GE classification plan. Ultimately, however, this issue must be 

resolved, as indicated, either through negotiation or grievance and arbitration. 

Remedies 

[135] The Board will issue an Order directing the Government and SAHO to refrain from 

engaging in an unfair labour practice within the meaning of s. 11(1 )(a) of the Act. In addition, it will 

direct the Government and SAHO, on behalf of the Northern District Health Boards, to file with the 

Board within 15 days of receipt of the Reasons and Order a plan for rectifying the violations of s. 

l1(1)(a) of the Act. Upon receipt of the rectification plans, the Board will hear submissions from all 

parties concerning the appropriate remedial order to issue pursuant to s. 5(e)(ii) of the Act. 

DISSENT 

[136] Gloria Cymbalisty, Board Member: In my opinion, the finding that the Government 

failed to negotiate with SGEU concerning the transfer agreement is sufficient to find a violation of s. 

11(1)(c) of the Act. I dissent from the Board's contrary finding. 
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SASKATCHEWAN GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Applicant and GOVERNMENT OF SASKATCHEWAN, Respondent 

LRB File No. 114-99; June 29, 1999 
Chairperson, Gwen Gray; Members: Bob Todd and Don Bell 

For the Applicant: Rick Engel 
For the Respondent: Darryl Bogdasavich, Q.c. 
For Engineers and Geoscientists: Garrett Wilson, Q.C. 
For SGMA: Brian Barrington-Foote, Q.c. 

[11 

Remedy - Interim order - Criteria - Board finds that main application reflects 
arguable case but that applicant did not establish sufficient labour relations harm 
arising from failure to grant interim order - Board declines to grant interim 
order. 

The Trade Union Act, ss. 5.3 and 42. 

REASONS FOR DECISION - INTERIM APPLICATION 

Gwen Gray, Chairperson: The Board reviewed the material filed on the application 

and heard argument from the Saskatchewan Government and General Employees' Union ("SGEU"). 

[2] The test for interim relief requires the Board to find that there is an arguable case to be 

made on the main application for amendment, which is not in doubt in the present application, and that 

the labour relations harm resulting to SGEU is greater if the interim Order is not issued, than the labour 

relations harm which would result if the Order is issued. In the present case, the Board does not find 

that SGEU has established sufficient labour relations harm arising from the failure to grant an interim 

Order to cause the Board to exercise its discretionary powers under s. 5.3 of The Trade Union Act, 

R.S.S. 1978, c. T-17. 

[3] The Board dismisses the application for an interim Order. 
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INTERNATIONAL ASSOCIATION OF HEAT AND FROST INSULATORS AND ASBESTOS 
WORKERS, LOCAL 119, Applicant and DEW AR WESTERN INe. AND/OR DEW AR 
INSULATIONS (\VESTERN) LTD. AND/OR LAKELAND INSULATIONS LTD., Respondent 

LRB File No. 183-98; June 29, 1999 
Chairperson, Gwen Gray; Members: Mike Carr and Bob Todd 

For the Applicant: Vince Engel 
For the Respondent: Eileen Libby 

Employer - Status - Board reviews status of three named corporate respondents 
and finds one to be employer for purposes of certification. 

The Trade Union Act, ss. Sea), (b) and (c). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The International Association of Heat and Frost Insulators 

and Asbestos Workers, Local 119 (the "Union") applied to be certified for "all insulators, insulator 

apprentices, insulator journeymen, insulator foremen" employed by Dewar Western Inc. ("Dewar"), 

Dewar Insulations (Western) Ltd. and Lakeland Insulations Ltd ("Lakeland"). Dewar Insulations 

(Western) Ltd. and Lakeland filed a reply indicating that they have no employees and conduct no 

business in Saskatchewan. Dewar filed a statement of employment indicating that it employed four 

employees in Saskatchewan during the relevant period. It did not oppose the application for 

certification. 

[2] Dewar is an industrial insulation contractor with its head office in the county of 

Strathcona, outside of Edmonton, Alberta. 

[3] Dewar was contracted by Husky BPU Operations Ltd. to remove and reinstall 

insulation at the Husky Oil Lloydminster Upgrader in Lloydminster, Saskatchewan during the fall of 

1998. It is this job site that attracted the attention of the Union. On the material filed, the Union has 
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demonstrated majority support among the employees of Dewar and a certification Order will issue with 

respect to these employees. 

[4] The Union also attempted to demonstrate that Dewar, Dewar Insulations (Western) 

Ltd. and Lakeland are all related employers. Dewar Insulations (Western) Ltd. was incorporated in 

Alberta in 1975, and was restructured and renamed Dewar Western Inc. in 1993. Dewar has performed 

work in Saskatchewan in 1997 and 1998 at the Husky Oil Lloydminster Up grader. It operates in 

Alberta in the unionized sector of the construction industry. It was staffed through the Union's local for 

the work performed in Saskatchewan in 1997 and 1998. 

[5] Lakeland operates in the non-unionized sector of the industrial insulation market in 

Alberta. Lakeland employs a full-time general manager and an estimator who work out of its offices in 

the county of Strathcona. Lakeland shares office and warehouse space with Dewar. It owns its own 

trucks and equipment, which, on occasion, are loaned to Dewar. Lakeland has not worked in 

Saskatchewan. It did, however, loan one truck to Dewar during Dewar's work at the Husky Oil 

Lloydminster Upgrader. 

[6] The Board finds that the employer of the employees in question is Dewar. We find 

that Dewar Insulations (Western) Ltd. is no longer in existence as a corporate entity having been 

replaced by Dewar. Lakeland is also not the employer of the employees in question. It is not necessary 

for the Board to determine if Lakeland is a related employer to Dewar through common ownership or 

direction as there is no evidence before the Board that Lakeland has performed work in Saskatchewan. 

If Lakeland commences work in Saskatchewan, it may be that the Union has a good argument to make 

that it is a related employer within the meaning of s. 18 of The Construction Industry Labour Relations 

Act, 1992, S.S. 1992, c. C-29.11. At the present time, however, this aspect of the application is 

premature. 

[7] A certification Order will issue for the standard insulator bargaining unit naming 

Dewar as the employer. 
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PRINCE ALBERT COUNCIL ON ALCOHOL AND DRUG ABUSE, Applicant and 
SASKATCHEW A.c~ GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Respondent 

LRB File Nos. 049-99 & 050-99; June 30, 1999 
Chairperson, Gwen Gray; Members: Bob Todd and Brenda Cuthbert 

For the Applicant: Gordon Topping and Sid Scott 
For the Respondent: Susan Saunders and Irvine Martin 

[1] 

Employee - Managerial exclusion - Executive director's significant role in labour 
relations of employer place executive director in clear conflict of interest with 
membership in bargaining unit - Board excludes executive director. 

Employee Confidential personnel Board declines to exclude 
secretarylbookkeeper where insufficient evidence that secretarylbookkeeper 
regularly acts in confidential capacity in regard to employer's labour relations. 

The Trade Union Act, s. 2(f). 

REASONS FOR DECISION 

Gwen Gray, Chairperson: The Board provided oral Reasons for Decision at the 

hearing of this matter. This confirms those reasons. 

[2] The Board considered the evidence and argument of both parties. The duties of the 

executive director include the power to make effective recommendations to the board of directors on 

the hiring, firing and discipline of staff of the Prince Albert Council on Alcohol and Drug Abuse (the 

"Employer"). Although the board of directors may be required to approve the executive director's 

recommendations, this process does not diminish the significant role the executive director plays in the 

labour relations of the Employer. These duties place the executive director in a clear conflict of interest 

with membership in the Saskatchewan Government and General Employees' Union (the "Union"). 

Both Dianne Nielsen, the Executive Director, and Wendy Pecho, Shop Steward for the Union, noted 

this conflict in their testimony. 
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[3] As a result, the Board finds that the executive director is not an employee within the 

meaning of s. 2(f)(i)(a) of The Trade Union Act, R.S.S. 1978, c. T-17 (the Act), and will be excluded 

from the bargaining unit by amending the existing certification Order. 

[4] There is insufficient evidence with respect to the secretaryibookkeeper to conclude that 

she regularly acts in a confidential capacity in regard to the Employer's labour relations. As a result, the 

Board finds that the secretaryibookkeeper is an employee within the meaning of s. 2(f)(i) of the Act and 

the Employer's request for an amendment to exclude this position from the bargaining unit is dismissed. 
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HEALTH SCIENCES ASSOCIATION OF SASKATCHEWAN, Applicant and 
SASKATCHEWAN ASSOCIATION OF HEALTH ORGANIZATIONS and 
SASKATCHEWAN GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Respondents 

LRB File No. 084-98 

SASKATCHE\YAN ASSOCIATION OF HEALTH ORGAl~IZATIONS, 

MAMA\YETAl'T CHURCHILL RIVER DISTRICT HEALTH BOARD, KEEWATIN 
YATHE DISTRICT HEALTH BOARD and NORTH EAST DISTRICT HEALTH 
BOARD, Applicants and CANADIAN UNION OF PUBLIC EMPLOYEES, 
SASKATCHEWAN UNION OF NURSES, SERVICE EMPLOYEES 
INTERNATIONAL UNION and SASKATCHEW Al'T GOVERNlVIENT AND 
GENERAL EMPLOYEES' UNION, Respondents 

LRB File No. 108-98; July 7,1999 
Chairperson, Gwen Gray; Members: Ron Asher and Carolyn Jones 

For HSAS: Kevin Glass 
For SAHO and Health Boards: Bonnie Reid 
For SUN: Leah Cume 
For CUPE: Harold Johnson 
For SGEU: Rick Engel 

Health care - The Health Labour Relatiolls Reorganization (Commissioner) 
Regulations - Board finds that under regulations, multi-employer and province
wide bargaining structures the norm - Board concludes that regulations direct it 
to foHow this scheme in fashioning bargaining units in newly created health 
districts. 

The Health Labour Relations Reorganization Act, ss. 2(t)(i), 3, 6(2)(a), 6(2)(b), 7(1), 
8,10(1) and 10(2). 
The Health Labour Relations Reorganization (Commissioner) Regulations, ss. 3(5), 
4(2),5(2),5(3),7(1),7(2),14(2) and 14(3). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: In LRB File No. 084-98, Health Sciences Association of 

Saskatchewan ("HSA") applied to the Board for an Order amending its province-wide health support 

practitioner bargaining unit to include health support practitioners who are employed by Mamawetan 
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Churchill District Health Board ("Mamawetan Board") and Keewatin Yathe District Health Board 

("Keewatin Board"). 

[2] In LRB File No. 108-98, the Saskatchewan Association of Health Organizations 

("SAHO") applied to amend the certification Orders of the Saskatchewan Union of Nurses ("SUN") 

with respect to its province-wide Order for nurses by adding nurses who were devolved from the 

government of Saskatchewan (the "Government") to the Mamawetan Board, Keewatin Board and North 

East District Health Board ("North East Board"). It also sought to amend bargaining units assigned to 

the Canadian Union of Public Employees ("CUPE") for health services providers at La Ronge Hospital 

at La Ronge, St. Joseph's Hospital at Ile a la Crosse, and St. Martin's Hospital at La Loche by turning 

these Orders into district-wide bargaining units for health services providers of the Mamawetan Board 

and Keewatin Board. SAHO also sought to amend the district-wide bargaining unit assigned to Service 

Employees' International Union ("SEIU") for health services providers in the North East Board who 

were devolved from the Government. 

[31 The applications were opposed by Saskatchewan Government and General Employees' 

Union ("SGEU") who currently represents employees who are former employees of the Northern 

Health Services Branch of the Government. These employees were devolved to the Mamawetan Board, 

Keewatin Board and the North East Board by the Government on April 1, 1998. The history of this 

matter is set out in the Reasons for Decision issued in Saskatchewan Government Employees' Union v. 

Government of Saskatchewan and Saskatchewan Association of Health Organizations, [1999] Sask. 

L.R.B.R 307, LRB File No. 109-98. 

[4] At the hearing of this matter, the Board directed the parties to address the issue of 

whether The Health Labour Relations Reorganization (Commissioner) Regulations. R.R.S. c. H-0.03 

Reg. 1, (the "Regulations") applied to the Mamawetan Board and Keewatin Board. These Reasons will 

address this preliminary issue. 



360 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 358 

Relevant Statutory Provisions 

[5] The present applications arise under the provisions of The Health Labour Relations 

Reorganization Act, S.S. 1996, c. H-O.03 (the "HLRRA") and the Regulations. The relevant provisions 

from the HLRRA include: 

2(1) in this Act: 

(j) "health sector employer" means: 

(i) a district health board as defined in The 
Health Districts Act; 

(ii) a hospital, nursing home or other institution 
approved pursuant to The Hospital Standards 
Act; 

(iii) a special-care home licensed pursuant to The 
Housing and Special-Care Homes Act; and 

(iv) any other person who is prescribed in the 
regulations made by the Lieutenant Governor 
in Co lIncil. 

3. This Act applies to health sector employers and employees. 

6(2) The commissioner shall make regulations reorganizing labour relations 
benveen health sector employers and employees and resolving issues arising 
out of that reorganization and,for that purpose, may make regulations: 

(a) defining appropriate units for the purposes of this Act and 
establishing the composition of those appropriate units; 

(b) detemlining trade union representation of employees in any 
appropriate unit. 

7(1) A regulation that is made by the commissioner pursuant to this Act and that 
has come into effect has the same force and effect as a board order and is to be 
treated for all purposes as if it were a board order. 

8. Until the e.xpiry of three years from the date that the regulations made by the 
commissioner are filed with the Registrar of Regulations, the board shall not 
make an order pursuant to clause 5(a) or (b) of The Trade Union Act that 
amends, varies or rescinds those regulations. 
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10(1) For the purpose of carrying out the intent of this Act, in addition to the powers 
conferred on it by this Act and the regulations made by the commissioner, the 
board has all the powers conferred on it by The Trade Union Act. 

(2) Subject to section 8, the board may make any order that it considers 
appropriate respecting any matter arising out of the reorganization of labour 
relations between health sector employers and employees that is not addressed 
in the regulations. 

[6] The relevant provisions from the Regulations include: 

3(5) One year after the coming into force of these regulations, there is to be one 
multi-employer appropriate unit respecting nurses composed of 

(a) all nurses who are employed by a district health board or by a 
health sector employer listed in Table B; and 

(b) all nurses who: 

(i) are employed by a health sector employer 
listed in Table A; and 

(ii) on the day these regulations come into force, 
were represented by a trade union for the 
purposes ofbargaining collectively. 

4(2) There is to be one multi-employer appropriate unit respecting health support 
practitioners composed of 

(a) all health support practitioners who are employed by a 
district health board or by a health sector employer listed in 
TableB; and 

(b) all health support practitioners who: 

(0 are employed by a health sector employer 
listed in Table A; and 

(iO on the day these regulations come into force, 
are represented by a trade union for the 
purposes of bargaining collectively. 

5(2) Subject to subsection (5), for each health district, there is to be one multi
employer appropriate unit respecting health services providers composed of 

(a) all health services providers who are employed by the district 
health board; and 

361 
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(b) all health services providers who: 

(i) are employed by a health sector employer 
listed in Table A that operates a facility 
within the boundaries of that health district; 
and 

(ii) on the day these regulations come into force, 
were represented by a trade union for the 
plllposes of bargaining collectively; 

(3) For each health sector employer listed in Table B, there is to be one 
appropriate unit respecting health services providers composed of all health 
services providers employed by that employer. 

7(1) The trade unions listed in column 2 of Table D are determined as the trade 
unions to represent health sector employees for the purposes of bargaining 
collectively with respect to the appropriate units listed in column 1 of Table D 
opposite the name of the trade union. 

(2) As SOOI1 as possible after the coming into force of these regulations, the board 
shall conduct representation votes, in accordance with The Trade Union Act. 
for any appropriate unit that does not have a trade union determined pursuant 
to subsection (1). 

14(2) Subject to subsection (3), the board shall issue any orders amending or 
varying the relevant appropriate units that it considers necessary if: 

(a) health districts amalgamate; 

(b) services are transferred between district health boards; 

(c) new health districts are created; 

(d) the boundaries of health districts are amended; 

(e) employees of an affiliate not represented by a trade union 
choose to be represented by a trade union; or 

(f) there are any unanticipated circumstances, including any 
applications before the board which were adjourned pursuant 
to section 9 of the Act and were not resolved by these 
regulations. 

(3) The orders of the board issued pursuant to subsection (2) must be consistent 
with these regulations. 
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Arguments 

[7J Mr. Engel, counsel for SGEU, argued that the bargaining units set out In the 

Regulations are inappropriate in the northern health setting. According to counsel, the Board is not 

required to apply the Regulations to the northern health districts; instead, the Board can exercise its 

general powers under the HLRRA to detennine the appropriate units for collective bargaining in the 

north. 

[8J Counsel put forward a three-part argument in support of SGEU's position. First, he 

argued that the commissioner's authority to create appropriate bargaining units was spent once the 

Board issued certification Orders in accordance with s. 8 of the Regulations. Counsel referred the 

Board to s. 7(1) of the HLRRA, which gives the Regulations the same force and effect as a Board 

Order. Under this approach, when new districts are created, the Board is free to consider other possible 

bargaining units and is not bound to apply the units designed in the Regulations. The effect of the 

Regulations is confined to the actual bargaining units implemented at the time the Regulations came 

into effect. On this theory, the Board would not be violating s. 8 of the HLRRA by creating bargaining 

units that are different from the bargaining units set out in ss. 3, 4 and 5 of the Regulations, because the 

Board would not be engaged in amending, varying or rescinding the Regulations. Section 8 of the 

Regulations places a three year moratorium on changes to the bargaining units created by the 

Regulations. 

[9) Second, counsel argued that s. 14(2) of the Regulations provides the Board with 

discretionary, as opposed to mandatory, powers to amend or vary the appropriate units "that it considers 

necessary." Counsel argued that the Board must first be convinced that it is necessary to amend or vary 

the Regulation's bargaining units. This is a threshold issue, which, according to SGEU, involves 

considerations of fact and law. 

[10) Last, counsel argued that in order for the Board to exercise its powers under s. 14(2) of 

the Regulations, SAHO must establish that the devolution of employees from the Northern Health 

Services Branch to the Mamawetan Board, Keewatin Board and North East Board was an 

"unanticipated circumstance" to bring the application within s. 14(2)(t) of the Regulations. Counsel 

argued that the devolution of employees in the north was not unanticipated; hence, the Mamawetan 
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Board, Keewatin Board and North East Board cannot ask the Board to make Orders pursuant to s. 

14(2)(f) of the Regulations. In addition, counsel noted that the applications in the present case seek 

greater relief than that provided in s. 14(2) of the Regulations which speaks only to "amending or 

varying the relevant appropriate units." Counsel argued that this does not extend to permitting the 

Board to decide the representation question. 

[11] Counsel argued that the Board could exercise its power under s. 10(2) of the HLRRA 

to deal with the devolution of northern employees. Section 10(2) of the HLRRA grants the Board 

powers to fill in gaps left in the regulatory scheme. Since devolution was not addressed by the 

Regulations, it may be dealt with by the Board without offending s. 8 of the HLRRA, which otherwise 

would prevent the Board from altering the regulatory scheme. Counsel indicated that, if the Board 

agreed with SGEU's arguments on the effect of the HLRRA and Regulations, it would call evidence 

with respect to the community of interest among northern health employees. 

[12] Ms. Reid, counsel for SAHO, argued that s. 14(2) of the Regulations clearly 

contemplated the creation of new district health boards and s. 14(3) of the Regulations required the 

Board to issue orders consistent with the Regulations. SAHO did not agree with SGEU that the matter 

was not addressed in the Regulations. The primary source of the Board's jurisdiction to act is found in 

ss. 14(2)(c) and (d) of the Regulations, which contemplate the creation of new health districts and the 

amendment of the boundaries of existing health districts. 

[13] Representatives of HSA, CUPE and SUN made representations to the Board similar to 

the representations made by SAHO. Leah Currie, SUN representative, noted that the Report of the 

Commissioner contemplated the creation of northern health district boards where it stated, at 65: 

There are four "health service employers" in northern Saskatchewan outside the 
current district organization. They are St. Joseph's Hospital (lIe a la Crosse) , St. 
Martin's Hospital (La Loche), La Ronge Health Centre and Uranium City lvfunicipal 
Hospital. The bargaining configuration and collective bargaining stnlctures for 
employees of these employers will mirror, and be integrated with, those within the 
districts. This will set the platform for future transitions to health district boards or 
any other stmcture developed for the northern communities. 
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Analysis 

[141 The Board is of the view that the interpretation placed on the Regulations by SAHO is 

the correct interpretation and the one most in keeping with the overall purpose of the HLRRA and 

Regulations. 

[15] At the time of the enactment of the Regulations, the northern portion of the province 

was the only area that was not divided into health districts under The Health Districts Act, S.S. 1993, c. 

H-O.Ol. As indicated in the earlier Reasons for Decision in LRB File No. 109-98, the Government was 

planning to implement district health boards in the northern portion of the province for some time and s. 

14(2)( c) of the Regulations contemplated this eventuality by providing the Board with the authority to 

fashion appropriate bargaining units for the northern district health boards. 

[16] This power would ordinarily be exercised by the Board under s. 37 of The Trade Union 

Act, R.S.S. 1978, c. T-17 (the "Act"), which would permit the Board to redesign the bargaining 

structure for unionized employees who are transferred to a new employer. If there was any 

intermingling of employees, the Board would enjoy additional powers under s. 37 of the Act to direct 

that representational votes be conducted to determine which union would represent the intermingled 

employees. 

[17J However, under the Act, the Board has limited powers to create multi-employer 

bargaining units and has no ability to appoint a representative employers' organization as the designated 

bargaining representative of employers. Under the Regulations, mUlti-employer bargaining units are 

the norm and SAHO is delegated in s. 12 of the Regulations as the representative employers' 

organization for all health districts. This scheme of multi-employer bargaining was a central feature of 

the reorganization of health care bargaining structures. It permitted the creation of province-wide 

bargaining structures for nurses and health support practitioners, and district-wide bargaining structures 

for health services providers. 
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[18] Counsel for SGEU argued that this case should properly be characterized as a 

devolution case, where services and employees are transferred from the Government to district health 

boards. It noted that the devolution process was not contemplated in subclauses (a) to (t) of s. 14(2) of 

the Regulations and, as a result, the Board lacks the power to issue Orders under this provision. 

[19] In our view, this argument presents too narrow a picture of the changes in northern 

health services. The key instrument for change has been the creation of health districts, through which 

health services will be organized and delivered to northern communities. The devolution process 

represents a significant change for the former Northern Health Services Branch employees; however; 

the devolution process is part and parcel of the overall reorganization of health services into health 

districts. 

[20) Having decided that s. 14(2) of the Regulations permits the Board to act, we must 

decide if it also requires the Board to act. The wording of s. 14(2) of the Regulations "the board shaH 

issue any orders amending or varying the relevant appropriate units that it considers necessary if ... " 

appears at first blush to be somewhat ambiguous on this question. However, the subject matters listed 

in subclauses (a) to (t) of s. 14(2) of the Regulations are topics that can give rise to serious labour 

relations issues. For instance, the subclauses address the issue of the amalgamation of health districts 

which can give rise to complicated intermingling issues and representation issues. The subclauses also 

address the selection by non-union employees of trade union representation, which is a serious rights 

issue. In our view, s. 14(2) of the Regulations requires the Board to act when one or more of the 

preconditions listed in (a) to (t) of s. 14(2) of the Regulations arise, but it also gives the Board some 

leeway in using its discretion to determine how best to amend or vary the appropriate units to deal with 

the matter at hand. For instance, in the case of an amalgamation of district health boards, the Board 

would have discretion under s. 14(2) of the Regulations to order a vote to determine trade union 

representation in the event that more than one union represented employees in the appropriate 

bargaining unit. However, we would not interpret s. 14(2) of the Regulations as permitting the Board to 

refuse to amend or vary an Order if one or more of the circumstances listed in subclauses (a) to (t) of s. 

14(2) of the Regulations arose. 

[21] The third question to address is does s. 14 of the Regulations require the Board to 

adhere to the scheme of bargaining set out in the Regulations? Counsel for SGEU argued that the 

scheme set out by the Regulations was spent once certification Orders were issued by the Board to 
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reflect the bargaining units established in ss. 3, 4 and 5 of the Regulations. On this theory, the Board 

would have a free hand to consider different bargaining structures for the northern health boards. 

[22) The simple answer to this argument is found in s. 14(3) of the Regulations, which 

provides that orders made by the Board under s. 14(2) of the Regulations "must be consistent with these 

regulations." Section 14(2) of the Regulations empowers the Board to make Orders when new health 

districts are created, but this power is made expressly subject to s. 14(3) of the Regulations. The key 

feature of the Regulations is the creation of three standard multi-employer bargaining units in health 

care. It seems reasonably clear that s. 14(3) of the Regulations directs the Board to follow this scheme 

in fashioning bargaining units in newly created health districts. 

[23] In addition, ss. 3,4 and 5 of the Regulations create bargaining units for employees who 

are "employed by a district health board." Although no district health boards existed in northern 

Saskatchewan at the time of issuing the original certification Orders under the Regulations, the wording 

of the provisions, taken as a Board Order, is sufficiently broad to include employees of the newly 

created health districts. In this sense, we do not view the Regulations as being "spent" once Orders 

were issued by the Board. They continue to define appropriate units for health sector employers, 

including the northern health districts, and health sector employees. 

[24J In conclusion, we find that the Regulations apply to define the appropriate bargaining 

units for employees of the newly created health districts and to incorporate employees who are added to 

the North East Board by the amendment of its boundaries. In the nurse and health support practitioner 

bargaining units, the bargaining agent has already been assigned either by the Regulations or through 

the voting processes set out in the Regulations. The bargaining agent for the North East Board is also 

set out in s. 7(1) and Table D of the Regulations. 

[25] In the case of the health services providers, the Board requested the Mamawetan 

Board, Keewatin Board and North East Board to provide the Board with statements of employment for 

the northern health districts. The Board will hear further arguments from SGEU and CUPE, both of 

whom currently represent employees who fall within the health services providers' bargaining units, and 

SAHO on whether votes should be conducted in accordance with s. 7(3) of the Regulations, to 

determine which trade union represents a majority of employees in each bargaining unit. 
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[26] 

[27] 
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The Board will issue the following Orders pursuant to s. 14(2) of the Regulations: 

1. an Order amending LRB File No. 006-98 to include nurses employed by the Mamawetan 

Board and Keewatin Board in the nurse bargaining unit, which was assigned to SUN in s. 

7(1) and Table D of the Regulations. The parties have not provided the Board with any 

description of the managerial or other exclusions that are required with respect to the two 

northern districts. As a result, the Board will postpone issuing an amended certification 

Order for SUN until SAHO and SUN file with the Board an agreed to list of exclusions. If 

agreement cannot be reached, the parties may request the Board to determine the matter; 

2. an Order amending LRB File No. 114-97, to include health support practitioners employed 

by the Mamawetan Board and Keewatin Board, in the health support practitioner 

bargaining unit which was assigned to RSA through the process set out in s. 7(3) of the 

Regulations. The parties have not provided the Board with any description of the 

managerial or other exclusions that are required with respect to the two northern districts. 

As a result, the Board will postpone issuing an amended certification Order for health 

support practitioners until SAHO and RSA file with the Board an agreed to list of 

exclusions. If agreement cannot be reached, the parties may request the Board to determine 

the matter; 

3. an Order amending LRB File No. 063-97, if needed, to identify any managerial exclusions 

relating to the addition of new health services providers resulting from the amendment of 

the boundaries of the North East Board. The parties have not provided the Board with any 

description of the managerial or other exclusions that are required with respect to the North 

East Board. As a result, the Board will postpone issuing an amended certification Order 

until SAHO and SEIU file with the Board an agreed to list of exclusions. If agreement 

cannot be reached, the parties may request the Board to determine the matter. 

The Board remains seized to address any issues and to make any Orders arising from 

these Reasons. 
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AMALGAMATED TRANSIT UNION, LOCAL 588, Applicant and WAYNE BUS 
LTD., RespondentO 

LRB File No. 117-98; July 7,1999 
Vice-Chairperson, James Seibel; Members: Donna Ottenson and Don Bell 

For the Union: John McCormick and Bryan Mellor 
For the Employer: Robert Watson 

Practice and procedure - Delay - Board declines to dismiss application for delay 
where no evidence adduced of prejudice to employer. 

Practice and procedure - Application - Amendment at hearing - Board exercises 
discretion to allow amendment of application to ensure that real questions in 
controversy can be determined. 

Practice and procedure - Particulars - Board dismisses employer's application 
for particulars where significant and unexplained delay in making application 
and no justification for delay occasioned by adjournment of hearing. 

Duty to bargain in good faith - Refusal to bargain - Board finds refusal to 
bargain where employer refused to meet with union representative to discuss 
the employment status and potential discipline of bargaining unit member. 

Unfair labour practice - Interference - Discipline - Board finds that differential 
treatment of union representative and another employee arising from 
confrontation between the two demanded explanation from employer - As no 
explanation offered and union activity underway, Board finds violation of s. 
11 (1)( e) of Tlte Trade Ullion Act. 

Unfair labour practice - Interference - Administration of trade union - Board 
declines to find interference in administration of trade union where no evidence 
adduced that union's ability to administer affairs hampered by employer's 
conduct. 

Unfair labour practice - Interference - Intimidation - Board finds that 
employer's unreasonable, high-handed and egregious conduct amounted to 
intimidation or coercion - Board finds violation of s. l1(I)(a) of Tlte Trade 
Ullioll Act. 

The Trade Union Act, ss. 2(b), 3, Sed), See), l1(I)(a), 11(1)(b), l1(l)(c), 11(1)(e), 
18, 19 and 42. 
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REASONS FOR DECISION 

Background 

[lJ James Seibel, Vice-Chairperson: The Amalgamated Transit Union, Local 588 (the 

"Union") IS certified as the bargaining agent representing the para transit bus and van operators 

employed by Wayne Bus Ltd. (the "Employer"). The Employer has contracted with the City of 

Regina (the "City") to provide vehicle operators and fleet maintenance for the City's disabled 

transportation service. 

[2] The present application by the Union, tiled with the Board on June 10, 1998, alleged 

that the Employer failed to bargain collectively with the Union regarding the settlement of a dispute or 

grievance such as to constitute an unfair labour practice under s. 1 1 (l)(c) of The Trade Union Act, 

R.S.S. 1978, c. T-17 (the "Act"). No collective bargaining agreement exists between the parties. An 

application for assistance in concluding a first collective agreement is pending before the Board. 

[3] 

[4] 

The material portion of the Union's application states as follows: 

The applicant alleges that an unfair labour practice (or a violation of the d£t) has been 
and/or is being engaged in by the said Wayne Bus Ltd. by reason ofthefollowingfacts: 

Fail to meet with elected members of the A. T. U, namely Bryan Mellor and John 
McCormick on several occasions; were asked to leave the property of Wayne Bus Ltd. 
at 140 - 41h Ave. E., on two occasions by Brad Hertz; would not let the union ask 
questions as a result of a disciplinary hearing by Brad Hertz, President of Wayne Bus 
Lld. 

The applicant Amalgamated Transit Union, Local 588 submits that by reason of the 
facts hereinbefore set forth the said Wayne Bus Ltd. has been or is engaging in an 
unfair (or a violation of the AcO within the meaning of section not limited to, but 
including 1l(1)(c) [sic} of the Trade Union Act. 

At the commencement of the hearing the Union applied to amend the application to 

also refer to violation of ss.11 (1 )(a), (b) and (e) of the Act. 

[5] A brief history of the relationship between the Union and the Employer since the 

Union was certified in February, 1996 is outlined in a previous decision of the Board reported at 

[1998} Sask. L.R.B.R. 190, LRB File Nos. 185-97 & 186-97. It is noted that before the events of 
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December 17 to 23, 1997, outlined in the evidence (see infra), which are central to the present 

application, bargaining between the parties had ceased and the process with a Board agent appointed 

on the first contract assistance application had come to a halt. A few days prior to those events the 

Union applied to have the Employer and the City of Regina declared to be common employers of the 

paratransit operators under s. 37.3 of the Act (LRB File No. 363-97). An application for rescission of 

the certification order was filed shortly afterwards in January, 1998 (LRB File No. 004-98). 

Applications which alleged unfair labour practices by both the Employer and the Union were also 

pending before the Board. Clearly, in December, 1997, labour relations between the Employer and 

the Union were in turmoil. 

Preliminary Applications 

[6] At the commencement of the hearing the Board heard two preliminary applications: 

(1) the application by the Union to amend its application; and (2) an application by the Employer for 

the provision of further and better particulars of the application. 

[7] The Board dismissed the Employer's application on the grounds that it had left the 

request until too late in the day and the delay that it would occasion was unjustified. By letter from 

the Board Registrar dated July 27, 1998, Mr. Watson, counsel for the Employer was provided with 

more than two months' notice that the application would be heard on October 8, 1998. On October 

5, 1998, the Employer requested certain particulars from the Union. The Union replied to the request 

in writing the same day. Counsel did not consider the response to be adequate and on October 6, 

1998 requested the Board Registrar to convene the Board as soon as possible to deal with the request 

for particulars prior to the hearing on October 8, 1998. The Board dealt with the application for 

particulars at the commencement of the hearing. 

[8} Counsel was unable to provide an adequate explanation to justify the delay in making 

the application, and was unable to provide reasons to justify the delay that would be occasioned by an 

adjournment. Accordingly, the application was dismissed. In any event, the issue was rendered moot 

as the first day of the hearing was taken up with examination and cross-examination of the Union's 

witness and the cross-examination was left open until the hearing could be completed on November 10, 

1998. 



372 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 369 

[9] The Board reserved decision with respect to the application to amend by the Union, 

but instructed the parties to proceed with the presentation of the case and argument as if the 

application alleged violation of ss. 11(1)(a), (b), (c) and (e) of the Act. We have determined to 

exercise our discretion under s. 19 of the Act to allow the amendment in order that the real questions 

in controversy can be determined. 

Facts 

[10] Mr. MelIor testified on behalf of the Union. Mr. Mellor is employed as a paratransit 

operator by the Employer. He is a vice-president of the Union, chief shop steward and a member of the 

Union's bargaining committee. He is also a co-chair of the occupational health and safety committee. 

He is the Union's primary representative in the workplace. 

[11] Dale Finch testified on behalf of the Employer. He is employed as the paratransit co-

ordinator, a position that is out of scope of the bargaining unit. The paratransit operators report directly 

to him. He in turn reports to the general manager, Rollie Kuntz. The president is Brad Hertz. The 

Employer also operates several non-union divisions. 

[12] Mr. Mel10r testified that on December 17, 1997 the Employer held two meetings 

with the paratransit operators at a local hotel. Two meetings were held to accommodate the 

employees' shifts. Notice of the meetings advised the paratransit operators that attendance was 

mandatory and they would be paid for three hours at $8.00 per hour, an amount less than the regular 

rate of pay for some para transit operators and more than the regular rate of pay for others. The 

purpose of the meeting was to discuss occupational health and safety, sick leave and scheduling 

issues. When John McCormick, Union president, who is not an employee of the Employer, called 

Mr. Kuntz to offer his services at the meetings, he was told that he could not attend. 

[13] Mr. MelIor attended both meetings. He said that both before and after the meetings 

documents were circulated for paratransit operators to sign indicating that they did not support the 

Union. While Mr. Melior did not say that the Employer was responsible for this, he said from talking to 

Mr. Finch and Mr. Kuntz he knew that the Employer was aware that a decertification campaign was 

going on at the time. Mr. Melior believed that one of his fellow paratransit operators, Don Hoffman, 
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was spearheading the campaign. Indeed, on January 8, 1998, Mr. Hoffman filed the rescission 

application designated as LRB File No. 004-98. Relations between Mr. Mellor and Mr. Hoffman were 

not cordial. Mr. Mellor did not deny that in a conversation with Mr. Hertz he had referred to Mr. 

Hoffman in rather unflattering terms. 

[14] Mr. Mellor said that at the meetings the occupational health, sick leave and 

scheduling matters were disposed of in a few minutes by Mr. Finch. He said that the paratransit 

operators were then told they were free to leave if they wanted to. Mr. Mellor remained. In cross

examination, when asked why the paratransit operators were told they could leave, Mr. Finch said 

that it was "in case anyone was uncomfortable about what was being said." Then Mr. Kuntz 

introduced Mr. Hertz who, according to Mr. Mellor, used the rest of the meeting to "slam the 

Union." Mr. Finch testified that at the meetings Mr. Hertz discussed applications pending before the 

Board. 

[151 Mr. Mellor was quite upset by what had occurred. He said that after work on 

December 19, 1997 as he was crossing the street from the Employer's premises to his car, he was 

approached by Mr. Hoffman. Mr. Hoffman was not scheduled to work that day. According to Mr. 

Mellor, Mr. Hoffman rather loudly accused him of maligning Mr. Hoffman. Mr. Mellor admitted 

that their meeting in the street developed into a confrontation with both men yelling at each other and 

resorting to name calling and taunts, but nothing physical occurred. In cross-examination, he 

forthrightly admitted to referring to Mr. Hertz in very uncomplimentary terms during the incident. 

He thought that two other employees, one being the Employer's business manager, Brent Stroh, had 

probably witnessed the incident. 

[161 Mr. Mellor said that when he returned to work on December 22, 1997, he started on 

his route about 6:45 am. His first call had been cancelled and he was waiting for his next stop. He 

received a radio call from Mr. Finch at about 7:00 am advising Mr. Mellor to stay where he was 

because Mr. Finch was coming out to see him. A few minutes later Mr. Hertz pulled up in his 

vehicle accompanied by Mr. Finch and another paratransit operator who took over the operation of 

Mr. MelIor's vehicle. According to Mr. Mellor, Mr. Finch said that they had to talk to him and Mr. 

Hertz told him to get into his vehicle. They then drove back to the Employer's premises. Mr. Mellor 

was escorted into the boardroom. 
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[17] Mr. MelIor's version of the events of the next while is largely undisputed, but where 

there is any discrepancy between his version and that ofMr. Finch we accept Mr. Mellor's version. 

[18] Mr. Hertz had Mr. Mellor sit at one end of the boardroom table, Mr. Hertz sat across 

from Mr. Melior while Mr. Finch sat on the same side. Mr. Hertz led the meeting. According to Mr. 

Finch, before the meeting started Mr. Hertz told Mr. Mellor that he was suspended pending 

investigation of the altercation with Mr. Hoffman the previous Friday. Mr. Hertz asked Mr. Mel10r 

what had happened during the altercation. Mr. Mellor simply replied that he and Mr. Hoffinan had an 

argument. Mr. Mellor said that Mr. Hertz was writing while they talked, and that Mr. Hertz told him 

that "this will be your statement, so be accurate." After some minutes of interrogation, Mr. Hertz and 

Mr. Finch left Mr. MeUor alone in the boardroom. (We use the word "interrogation" because that was 

the term used by counsel in cross-examination of Mr. Mellor). While alone, Mr. MeUor prepared his 

own notes. Mr. Hertz and Mr. Finch returned and asked Mr. Mellor a few more questions, including 

whether he had struck Mr. Hoffman, which he denied. They left again. Mr. Finch said in his evidence 

that these breaks were used to review statements about the incident that had been made by Mr. Hoffinan 

and other unidentified witnesses. 

[19] When they returned the second time, Mr. Hertz assumed his original seat and Mr. 

Finch moved to sit beside Mr. MelIor. Mr. Finch asked Mr. Melior to put the coffee cups in the trash 

basket and, while Mr. MelIor was doing so, l'vlr. Hertz snatched his notes. Mr. Finch put his arm up in 

front of Mr. Mellor, presumably to prevent him from following Mr. Hertz. Mr. Mellor asked that his 

notes be returned and Mr. Hertz refused, replying that they were "his [l'v1r. Hertz's] property." Mrc 

Hertz then told Mr. Finch to "call everyone in." Mr. Kuntz and l'vlr. Stroh then entered the boardroom. 

Our impression was that by this time the atmosphere was tense. When Mr. Mellor again asked Mr. 

Hertz for his notes, Mr. Hertz, who was making to leave the boardroom, replied "Get out of my way. 

I'm the boss." Eventually, Mr. Hertz said he would return the notes after he made a copy of them. He 

apparently then made a photocopy of the notes and gave the originals back to Mr. MelIor. According to 

Mr. MelIor, at some point during the exchange Mr. Hertz made a comment to the effect that "you guys 

are really something else. If you will threaten old men you are capable of anything." Mr. Mellor 

perceived this as a reference to Union supporters and to the incident with Mr. Hoffman. This exchange 

apparently took place outside the boardroom in the general office area. In his evidence, Mr. Finch did 

not dispute this version of the events to any significant degree. 
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[20] Mr. Hertz then told Mr. Mellor to go back and sit in the boardroom. Mr. MelIor 

refused and said that he was going to get union representation. He made to leave the premises through 

a rear exit and Mr. Hertz, Mr. Finch, Mr. Kuntz and Mr. Stroh followed him through the building. As 

they were proceeding, Mr. Hertz loudly told Mr. Mellor to return a number of times with statements to 

the effect of "Come back here. I'm the boss and I'm not done yet." In his evidence, Mr. Finch said that 

Mr. Hertz ordered Mr. Mellor to return perhaps ten times. Mr. MelIor said that as they passed the 

maintenance shop Mr. Hertz called to the employees to come and watch what was happening. Mr. 

MeIlor estimated that there was by then perhaps ten people observing the incident. Mr. MelIor left the 

premises and immediately called the Union office. This was perhaps 8:30 or 9:00 am. Mr. McCormick 

met with him a short time later. Mr. MeIlor and Mr. McCormick returned to the Employer's premises 

around 10:25 am. They wanted to meet with Mr. Hertz. As they were approaching the entrance, Mr. 

Hertz met them at the door. Mr. McCormick requested a meeting to discuss the situation. Mr. Hertz 

refused replying "No. The meeting is over. We'll get in touch with you later." Mr. McCormick left a 

letter with Mr. Hertz which read as follows: 

[21] 

The meeting that was called today by yourself was to discuss a matter that was 
viewed as disciplinary. Mr. Mellor was acting as a Member of the Union Executive 
and was taking notes for our purposes. 

The notes that you took were not offered to you, and you had no authority to take 
them. The Union demands all copies of the notes be returned immediately. 

The action that you took was deliberate and we view this as harassment of Mr. 
Mellor. 

Mr. McCormick asked whether Mr. Mellor was suspended and Mr. Hertz responded 

that he would call the Union within two hours and advise them what they were going to do. Mr. Hertz 

told them to leave and escorted them out; through the open door he apparently yelled to a passerby 

"Watch out for these two. They beat up old men." Just outside the door, Mr. McCormick took out his 

cellular phone and Mr. Hertz said to him "make your phone calls off my property." Mr. Finch, who 

was present at the time, confirmed that Mr. Hertz refused to answer Mr. McCormick's query as to 

whether Mr. MelIor would be returned to work or continue to be paid. 
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[22] When Mr. Hertz hadn't called within a few hours, Mr. McConnick tried to reach him 

or Mr. Kuntz without success. In the early afternoon, he faxed a letter to Mr. Hertz that read as follows: 

[23J 

This letter is further to the brief conversation we had this morning at 10:25 AN! 
(approximately). At that meeting we asked if Mr. MelIor was able to return to work or 
was he suspended.. 

You said the meeting was over and I again asked if he was suspended or were you 
going to pay him. You advised that you were investigating something and that you 
would call back in about two hours and let Mr. Mellor know when to return to work. 

Mr. Mellor was and is willing and able to return to work and we are awaiting your 
response. 

The Union did call after the two hour time frame at 12:45 PM and asked to speak to 
Rollie [Kuntz] or Brad [Hertz] or someone in regards to Mr. MelIor's return to work. 
We also left a phone number where Mr. MelIor could be contacted hoping for quick 
response. 

Mr. McConnick said that he was finally able to speak to Mr. Kuntz at about 4:30 pm. 

Mr. Kuntz told him that there would be a meeting at 9:30 am the following day. Early on December 23, 

1997 Mr. McConnick received a call from Mr. Kuntz postponing the meeting to 10:30 am. Mr. 

McConnick and Mr. MelIor, accompanied by his brother, a local solicitor, arrived at the appointed 

time. Mr. Hertz met them at the door, but told them he was not yet ready and they should wait outside 

in their vehicle. At about 11 am they convened in the boardroom along with Mr. Finch and NU. Kuntz. 

When the meeting got underway, Mr. Hertz announced that he was going to read a letter, that the 

meeting would then be over and they were then to leave. He said "There will be no questions asked." 

The letter he read, signed by Mr. Kuntz, was as follows: 

Dear Btyan: 

Re: Incident Q(December 19. 1997 and the Subsequent Investigation 

As a result of an investigation of an incident that occurred on December 19. 1997 
between yourself and Don HofJman. the employer has some concerns regarding the 
need to have a productive. safe work place. where work is not disrupted and 
employees work as a team efJort with mutual respect for each other. 

The incident involved you initiating and directing physical threats and assault to a 
fellow employee. Don HojJman. The type of conduct is more appropriately dealt 
with by criminal complaint processes that are available; and therefore. it will be left 
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[24] 

to be dealt with by the appropriate authorities. As a result, the Company will not 
become involved with that. 

It is clear that you made abusive comments to a fellow employee with respect to 
company management, including calling Brad Hertz, "a prick and a lazy bastard. " 
You owe every manager of the company a degree of respect, whether you like them 
or not. This is essential to operate an effective business. 

As a result of the December 19, 1997 incident, the Company has decided to prohibit 
any discussion, for or against the union, on company property while on paid time. 
The Company will subsequently post a notice of this. 

You will be paid for your scheduled hours for December 22 & 23, 1997. You are 
expected to work as scheduled on December 29, 1997 and following. 

The Company expects there will be no repeat of such conduct; and if there is, it will 
take any disciplinary action that may be appropriate against the person who initiates 
it. 

Mr. MelIor testified that at the meeting Mr. McCormick specifically asked whether he 

was allowed to say anything and that Mr. Hertz indicated that he could not. Mr. Finch confirmed this in 

his evidence. Mr. MeIIor said that he considered the actions ofMr. Hertz on December 22 and 23, 1997 

to constitute a refusal to meet with Union officials regarding the dispute. Although he has requested 

access to his personnel file the Employer failed to comply. At the time of hearing, Mr. Mellor did not 

know whether this letter is in his file as part of his employment record. 

[25J In cross-examination Mr. MelIor admitted that a letter dated December 30, 1997 

from the Union to the members of the bargaining unit advised them that the incident described above 

had been "successfully resolved," but he said that this was simply in reference to the fact that it was 

all over and he was no longer suspended. 

[26J The Employer offered no evidence of what occurred during the meeting in the street 

between Mr. MelIor and Mr. Hoffman on December 19, 1998, other than the hearsay evidence of Mr. 

Finch as to what Mr. Hoffman, and perhaps others, had apparently told him had occurred. Neither 

Mr. Hoffman nor any other witness to the event was called by the Employer to testify. Mr. Hertz 

was not called to testify about the events of December 17, 22 or 23, 1997, nor to describe the 

investigation or how the conclusions set out in the letter of December 23, 1997 were arrived at, nor 

to explain the actions of the Employer. 
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[27J In his evidence, Mr. Finch did not significantly dispute Mr. MelIor's version of the 

events of December 22 or December 23, 1997. He confirmed that Mr. Hertz had taken Mr. MelIor's 

notes, at the December 23, 1997 meeting Mr. Hertz had stated that the investigation was completed, 

and that when Mr. McCormick attempted to ask questions he was told that the meeting was over. He 

confirmed that he, Mr. Kuntz and Mr. Hertz all had a hand in composing the letter that was read out. 

[28J In addition to the matters related above, in his evidence Mr. Mellor referred to 

several other situations that he said demonstrated the refusal of the Employer to meet with Union 

officials with respect to disputed matters. These included: written requests by the Union and 

members of the bargaining unit in September, 1998 for access to their personnel files; the 

Employer's failure to negotiate the provision of winter parkas; a June, 1998 request that the 

Employer clarify certain scheduling policy changes; and the failure by the Employer to respond to 

requests for a meeting of the occupational health and safety committee. Some of these items post

date the filing of the present application. It appeared that the Employer had responded to scheduling 

matters in a timely fashion and had, after the first day of hearing in this matter, acceded to the 

request for access to personnel files if a fee was paid for copying. The situation regarding the parkas 

appeared to have been dealt with in bargaining, and the occupational health and safety committee 

meeting, while delayed for reasons which were not entirely clear and may not have been entirely the 

fault of the Employer, took place in the fall of 1998. 

Argument 

[29] Mr. McCormick argued on behalf of the Union that, in particular, the incident of 

December 22 and 23, 1997 was very serious. He said that despite his attempts and expressed 

willingness to discuss the situation, Mr. Hertz was adamant that he would not do so. The Employer 

conducted its investigation, drew its conclusions and rendered its decision while at all times refusing 

to meet and discuss the situation with the Union. He said that Mr. Mellor was disciplined for an 

incident that occurred off company property and outside work hours. He also pointed out that Mr. 

Hoffman had not received the same humiliating treatment as Mr. Mellor - he was not suspended 

pending investigation. 
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[30] In argument, Mr. Watson raised an objection to the application on the basis of delay: 

the major events in issue occurred in December, 1997, but the Union did not file its application until 

June, 1998. He argued that the Employer was prejudiced by the delay in that witnesses' recollection 

of the incident would be impaired. 

[31J On the merits, Mr. Watson argued that s. 11(1)(c) of the Act pertained to the duty to 

bargain collectively as defined in s. 2(b) of the Act with respect to disputes and grievances and that in 

the present case there was no "dispute" or "grievance" within the meaning of the Act. Mr. Watson 

said that no grievance was filed. Rather, he said, Mr. MelIor had defamed Mr. Hertz to Mr. Hoffman 

and then lied to Mr. Hertz about what he said during Mr. Hertz's investigation. The relevance of 

this, assuming it is even true, was not made clear; presumably these remarks were intended to 

persuade the Board that Mr. MelIor got the treatment he deserved. 

[32] Counsel said that, in fact, the Employer did meet with the Union on December 22 

and 23, 1997 regarding the situation, albeit briefly, and that there was good reason to keep the 

meeting short because Mr. McCormick is "loud and confrontational." He said that the Union had 

plenty of opportunity to advise the Employer that it did not agree with the letter of December 23, 

1997 but did not do so until this application was filed. Mr. Watson argued that if there was a 

"dispute" or "grievance," Mr. Hertz did in fact meet and discuss it with Mr. Mellor in the boardroom 

on December 22, 1997 in his capacity as shop steward. 

Statutory Provisions 

[33] 

2. 

Among the provisions of the Act relevant to this matter, are the following: 

In this Act: 

(b) "bargaining collectively" means negotiating in goodfaith with 
a view to the conclusion of a collective bargaining agreement, or a 
renewal or revision of a bargaining agreement, the embodiment in 
writing or writings of the terms of agreement arrived at in 
negotiations or required to be inserted in a collective bargaining 
agreement by this Act, the e.xecution by or on behalf of the parties of 
such agreement, and the negotiating from time to time for the 
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settlement of disputes and grievances of employees covered by the 
agreement or represented by a trade union representing the majority 
of employees in an appropriate unit; 

3 Employees have the right to organize in and to form, join or assist trade 
unions and to bargain collectively through a trade union of their own choosing; and 
the trade union designated or selected for the purpose of bargaining collectively by 
the majority of the employees in a unit appropriate for that purpose shall be the 
exclusive representative of all employees in that unit for the purpose of bargaining 
collectively. 

5. The board may make orders: 

(d) determining whether an unfair labour practice or a violation 
of this Act is being or has been engaged in; 

(e) requiring any person to do any of the folio wing: 

(i) refrain from violations of this Act or from 
engaging in any unfair labour practice; 

(U) subject to section 5.1, to do any thing for the 
purpose of rectifying a violation of this Act, the 
regulations or a decision of the board; 

11 (1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(a) in any manner, including by communication, to inteifere with, 
restrain, intimidate, threaten or coerce an employee in the e"(ercise of 
any right conferred by this Act; 

(b) to discriminate or inteifere with the formation or 
administration of any labour organization or contribute financial or 
other support to it; but an employer shall not be prohibited from 
permitting the bargaining committee or officers of a trade union 
representing his employees in any unit to confer with him for the 
pUlpose of bargaining collectively or attending to the business of a 
trade union without deductions from wages or loss of time so occupied 
or from agreeing with any trade union for the use of notice boards and 
of the employer's premises for the purposes of such trade union; 

(c) to fail or refuse to bargain collectively with representatives 
elected or appointed, not necessarily being the employees of the 
employer, by a trade union representing the majority of the employees 
in an appropriate unit; 
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(e) to discriminate in regard to hiring or tenure of employment or 
any term or condition of employment or to use coercion or 
intimidation of any kind, including discharge or suspension or threat 
of discharge or suspension of an employee, with a view to 
encouraging or discouraging membership in or activity in or for or 
selection of a labour organization or participation of any kind in a 
proceeding under this Act, and if an employer or an employers agent 
discharges or suspends an employee from his employment and it is 
shown to the satisfaction of the board that employees of the employer 
or any of them had exercised or were exercising or attempting to 
exercise a right under this Act, there shall be a presumption in favour 
of the employee that he was discharged or suspended contrary to this 
Act, and the burden of proof that the employee was discharged or 
suspended for good and sufficient reason shall be upon the employer; 
but nothing in this Act precludes an employer from making an 
agreement with a trade union to require as a condition of employment 
membership in or maintenance of membership in the trade union or 
the selection of employees by or with the advice of a trade union or 
any other condition in regard to employment, if the trade union has 
been designated or selected by a majority of employees in any such 
llnit as their representative for the purpose of bargaining collectively; 

18. The board and each member thereof and its duly appointed agents have the 
power of a commissioner under The Public Inquiries Act and may receive and accept 
such evidence and information on oath, affidavit or otherwise as in its discretion it may 
deem fit and proper whether admissible as evidence in a court of law or not. 

19(1) No proceedings before or by the board shall be invalidated by reason of any 
irregularity or technical objection, but the board may, at any stage of proceedings 
before it, allow a party to alter or amend his application, reply, intervention or other 
process in such manner and upon such terms as may be just, and all such amendments 
shall be made as may be necessary for the purpose of determining the real questions in 
controversy in proceedings. 

(2) The board may at any time and on such terms as the board may think just, 
amend any defect or error in any proceedings, and all necessary amendments shall be 
made for the purpose of determining the real question or issue raised by or depending 
on the proceedings. 

42. The board shall exercise such powers and perform such duties as are 
conferred or imposed on it by this Act, or as may be incidental to the attainment of the 
objects of this Act including, without limiting the generality of the foregoing, the 
making of orders requiring compliance with the provisions of this Act, with any rules 
or regulations made under this Act or with any decision in respect of any matter before 
the board. 
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Analysis and Decision 

[34J With respect to the application by the Employer to dismiss the Union's application 

for delay, we decline to do so. No evidence of prejudice to the Employer was adduced. The only 

reason given by Mr. Watson was the deterioration of witness' memory occasioned by the passage of 

time. However, there was no evidence of this. The only witness called to testify on behalf of the 

Employer had no apparent difficulty in recalling the events in question in detail. 

[35} The broad scope of the definition of "bargaining collectively" in s. 2(b) of the Act 

was described in the Board's recent decision in United Food and Commercial Workers International 

Union, Local 226-2 v. Western Canadian Beef Packers Inc., [1998] Sask. L.R.B.R. 743, LRB File 

No. 026-98, at 752: 

The definition of "bargaining collectively" in s. 2(b) of the Act is broad in scope and 
refers not only to the negotiation of a collective agreement but, also, the negotiation 
for the settlement of disputes and grievances of employees covered by the agreement. 

The scope of the obligation to bargain collectively was referred to by the Board in 
International Brotherhood QfElectrical Workers. Local 529 v. Bill's Electric City Lld. 
[19961 Sask. L.R.B.R. 399, LRE File No. 061-96. at 403: 

In many decisions over the period of more than half a century, the 
Board has emphasized that the duty to bargain is one of the central 
features of The Trade Union Act. The objectives of the t1£t. cannot be 
met entirely on the basis of allowing employees to organize. join and 
assist trade unions. The leverage which employees can e.'Cercise by 
this means depends on the imposition on the employer of a 
responsibility to deal with the trade union, and only with the trade 
union. in matters which concern the terms and conditions of 
employment of the employees. 

It is evident from the definition of s. 2(b) that the scope of this 
responsibility goes beyond being present at the bargaining table, 
though the term "bargaining" is often associated with the negotiation 
of a collective agreement. An employer is in fact obligated to enter 
into discussions with the trade union about any matters concerning the 
terms and conditions of employment of employees. These include 
questions of how the provisions of the collective agreement are to be 
applied or interpreted. and the use of the grievance procedure to 
resolve disputes arising out of these questions. 
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The obligation to negotiate for the settlement of disputes and grievances exists under 
the A1:1 quite apart from the obligations of an employer to process grievances pursuant 
to a procedure negotiated in a collective agreement: See, United Steelworkers Qf 
America v. Bird Machine Co. QfCanada Ltd. [l980} May Sask. Labour Rep. 61, LRE 
File Nos. 009-80 to 013-80, and Saskatchewan Joint Board. Retail. Wholesale and 
Department Store Union v. Regina Exhibition Association Limited. [1993] 4th Quarter 
Sask. Labour Rep. 216, LRE File Nos. 256-93 to 260-93, at 224. 
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[36] The terms "dispute" and "grievance" are not defined in the Act. The term "labour-

management dispute" is defined in s. 2(i) of the Act as follows: 

[37] 

2 In this Act: 

(i) "labour-management dispute" means any dispute or 
difference between an employer and one or more of his employees or a 
trade union with respect to: 

(i) matters or things affecting or relating to 
work done or to be done by the employee or 
employees or trade union; or 

(ii) the privileges, rights, duties, terms and 
conditions, or tenure of, employment or working 
conditions of the employee or employees or trade 
union; 

The Oxford English Dictionary (Oxford: Oxford University Press, 1971) defines 

"dispute" as including the following: 

1. 

2. 

[38] 

3. 

The act of disputing or arguing against; active verbal contention, controversy, 
debate 

... an argumentative contention or debate, a controversy; also, in weakened 
sense, a difference of opinion; freq. with the added notion of vehemence, a 
heated contention, a quarrel. ' 

The Oxford English Dictionary defines "grievance" as including the following: 

A circUlnstance or state of things which is felt to be oppressive. In mod. use, a 
wrong or hardship (real or supposed) which is considered a legitimate ground 
of complaint; something to complain of 
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[39] We have no difficulty in determining that the issues arising out of the events of 

December 22 and 23, 1997 constituted a dispute or grievance within the meaning of s. 2(b) of the Act. 

Mr. MelIor's employment was in jeopardy; the Union did not agree that it should be. Nor did the Union 

agree with the method adopted or conduct demonstrated by the Employer in dealing with the situation. 

Mr. Mellor was subjected to an interrogation and his personal notes were misappropriated and copied 

by the Employer. He was placed in an embarrassing and humiliating position before fellow employees 

in the office and the shop, and by being summarily removed from his bus route. What explanation and 

rationale did the Employer have for doing these things? We were not told. Whatever the effect of all of 

this would be on Mr. Mellor's personal reputation and his stature in the eyes of the members of the 

bargaining unit, it is safe to say that it would not be enhanced. One can only surmise what kind of talk 

was probably generated in the work place by such goings on. Given these circumstances, the desire of 

Mr. McCormick to meet with the Employer as soon as possible is entirely understandable and cannot be 

viewed as unreasonable or a nuisance. 

[40] On December 22, 1997 while Mr. Mellor exited the building, Mr. Hertz repeatedly 

and emphatically advised him that the "meeting" - a term we use loosely to describe the inquisition 

that day in the boardroom - was not over. However, a short time later when Mr. McCormick sought 

to meet with him, Mr. Hertz refused to do so. There is no doubt among the members of this Board 

that Mr. McCormick was justified in seeking to discuss the situation with a representative of the 

Employer, and it was reasonable that that discussion take place sooner rather than later. Mr. Hertz 

offered no explanation to Mr. McCormick as to why he could not meet with him immediately and 

none was presented to the Board at the hearing. Nor did Mr. Hertz propose an alternate time when 

he would be prepared to meet. 

[41] From the time of certification, the union is the exclusive bargaining agent of the 

employees in the bargaining unit. In Saskatchewan Government Employees Union v. Saskatchewan 

Institute of Applied Science and Technology, [1989] Summer Sask. Labour Rep. 70, LRB File No. 

281-88, the Board stated, at 76: 

As exclusive bargaining representative SGEU acquired, by definition in Section 2(b) 
of the t1cL the right to represent employees for the purpose of "negotiating from time 
to time for the settlement of disputes and grievances of employees" in the bargaining 
unit. A refusal to accept the union's status as bargaining representative, or the 
refusal to accept the existence and application of a collective bargaining agreement 
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[42] 

containing a grievance procedure for the settlement of disputes, constitutes a 
violation of Section ll(l)(c) of The Trade Union Act. 

In Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 

Regina Exhibition Association Limited, [1993] 4th Quarter Sask. Labour Rep. 216, LRB File Nos. 

256-93 to 260-93, the Board considered the application of s. 11(l)(c) of the Act in the situation 

where a collective agreement had not yet been negotiated and the employer refused to meet with 

representatives of the Union to discuss the termination of an employee. The Board stated, at 224: 

[43] 

It is our view, however, that this conduct may nonetheless have constituted an unfair 
labour practice under Section 11 (l)(c). The general obligation to bargain which is 
imposed upon an employer by the certification order is not, as counsel acknowledged, 
limited to the negotiation or administration of a collective agreement. It embraces all 
aspects of the relationship between an employer and employees which may affect their 
terms and conditions of employment. 

In this connection, it is hard to imagine an event which may more dramatically affect 
the terms and conditions of employment of an employee than the termination of that 
employee, and it is our view that it is the responsibility of the Union to represent an 
employee in this context. An employer is not entitled to rely on previous disciplinary 
practices which do not contemplate union involvement, even where a fonnal grievance 
procedure has not yet been put in place. It was reasonable for the Union to request an 
opportunity to be present at a meeting which had such serious implications for Mr. 
Kimbriel, and it may well have been unreasonable for the Employer to refuse to allow 
them to participate. 

Certainly when Mr. MelIor left the Employer's premIses on the morning of 

December 22, 1997 there was a dispute or grievance - a dispute regarding his employment status, 

whether he was to be disciplined and how he had been treated. We have no hesitation in finding that 

the Employer refused to meet and discuss the matter with an authorized representative of the Union 

in circumstances that warranted an urgent meeting. The short conversation between Mr. Hertz and 

Mr. McCormick on the morning of December 22, 1997 does not fulfill the requirements of ss. 

11 (l)( c) and 2(b) of the Act: Mr. Hertz categorically refused to discuss the situation. After making 

the decision pronounced by Mr. Hertz at the meeting of December 23, 1997 the Employer refused to 

discuss it. The fact that Mr. MelIor suffered no monetary loss is irrelevant; the fact remained that he 

stood accused and found guilty by the Employer of "initiating and directing physical threats and 

assault to a fellow employee ... " and he was warned against the repetition of such conduct. These 

conclusions were published to the third parties present at the meeting thereby exposing Mr. MelIor to 

further humiliation and opprobrium. These conclusions may be on his personnel file; they may be 
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part of his disciplinary record. The fact also remains that, notwithstanding that he suffered no loss of 

pay, he was suspended for two days - the terms of the letter of December 23, 1997 do not reverse 

that situation or withdraw the imposition of the suspension. 

[44] To say that the interrogation of Mr. Mellor in the boardroom on December 22, 1997 

was a meeting between the Employer and the Union to negotiate for the settlement of the dispute is, 

quite frankly, absurd. There was no evidence of negotiation and, although Mr. Mellor is a shop 

steward, he was also the person in jeopardy. He did not at any time indicate that he was voluntarily 

attending to negotiate as a representative of the Union. 

[45] The foregoing decisions of the Board clearly establish that the parties have an 

ongoing obligation, as part of the bargaining relationship, to provide for the resolution of disputes 

and grievances regardless of the absence of a collective agreement. See also: Saskatchewan 

Government Employees Union v. SPI Marketing Group, [1996] Sask. L.R.B.R. 150, LRB File No. 

129-95. 

[46J Accordingly, we find that there was a dispute or grievance and that the Employer 

refused to negotiate for the settlement of the dispute after a reasonable request by the Union to do so. 

We find that the Employer is guilty of an unfair labour practice pursuant to s. 11(1)(c) of the Act and 

is in violation of the Act. 

[47] We have also determined that the Employer is guilty of an unfair labour practice 

pursuant to s. 11 (l)( e) of the Act in that it discriminated against Mr. Mellor in suspending him from 

employment with a view to discouraging activity in the Union. 

[48] The applicable principles were summarized in the Board's decision in International 

Union of Operating Engineers v. Quality Molded Plastics Ltd., [1997] Sask. L.R.B.R. 356, LRB File 

Nos. 371-96, 372-96 and 373-96, at 371-74: 

In this instance, the Board is asked to detennine if the decision to terminate Mr. 
Kaujhold's employment was made for the purpose of discouraging activity ill support 
of the Union. The importance of this determination, and the Board's approach to it, 
was recently summarized in Saskatchewan Joint Board. RetaiL Wholesale and 
Department Store Union v. Moose Jaw Exhibition Co. Lld. , [l996} Sask. L.R.B.R. 575, 
LRE File Nos. 131-96, 132-96 & 133-96 asfollows, at 583 to 585: 
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The Board has always attached critical importance to any allegation 
that the suspension or dismissal of an employee may have been 
affected by considerations relating to the e;rercise by that employee or 
other employees of rights under the AQ.. In a decision in 
Saskatchewan Government Emplovees' Union v. Regina Native Youth 
and Community Services Inc .. [1995J 1st Quarter Sask. Labour Rep. 
118, LRE Files No. 144-94, 159-94 and 160-94, the Board commented 
on this matter as follows, at 123: 

It is clear from the terms of Section 11(l)(e) of the AQ. 
that any decision to dismiss or suspend an employee 
which is influenced by the presence of trade union activity 
must be regarded as a very serious matter. if an 
employer is inclined to discourage activity in support of a 
trade union, there are few signals which can be sent to 
employees more poweiful than those which suggest that 
their employment may be in jeopardy. The seriousness 
with which the legislature regards conduct of this kind is 
indicated by the fact that the onus rests on the employer 
to show that trade union activity played no part in the 
decision to discharge or suspend an employee. 

The Board made jitrther comment on the significance of the reverse 
onus under Section 11 (1 )(e) of the AQ. in 777e Newsvaper Guild v. The 
Leader-Post. [1994J 1st Quarter Sask. Labour Rep. 242, LRE Files 
No. 251-93, 252-93 and 254-93, at 244: 

The rationale for the shifting to an employer of the burden 
of proof under Section 11(l)(e) of the AQ. to show that a 
decision to terminate or suspend an employee was 
completely unaffected by any hint of anti-union animus 
has, in our view, two aspects. The first is that the 
knowledge of how the decision was made, and any 
particular information regarding the employment 
relationship involving that employee, is often a matter 
available exclusively to that employer. The trade union 
knows of the termination or suspension, knows of the 
union activity, and asserts that there is a link between 
them of anti-union animus. A decision that this link does 
in fact exist can often only be established on the basis of 
information provided by the employer. Whether this is 
described as a legal onus of proof, which is the basis of 
the challenge made by the employer to the courts, or 
whether it is seen as an evidentiary burden, an employer 
must generally be able to provide some explanation of the 
coincidence of trade union activity and the suspension or 
termination in question. 
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The second aspect of the rationale. which is 
particularly important in a case, such as this one, 
where union activity with an employer is in its 
infancy, addresses the relative power of an employer 
and a trade union. An employer enjoys certain 
natural advantages over a trade union in terms of the 
influence it enjoys with employees, and the power it 
can wield over them, particularly where the power to 
terminate or discipline is not subject to the 
constraints of a collective agreement or to scrutiny 
through the grievance procedure. In these 
circumstances, the vulnerability of employees, and 
their anx:ieties, even if exaggerated, about the 
position in which they may be put by communicating 
what they know of the circumstances surrounding the 
dismissal to trade union representatives, and possibly 
to this Board, makes it difficult for the trade union to 
compile a comprehensive evidentiary base from 
which they may put their application in its fairest 
light. 

As the Board has pointed out, it is not sufficient to meet the onus of 
proof under Section 11 (l)(e) of the Act for an employer to 
demonstrate [he existence of a defensible business reason for the 
decision to suspend or terminate an employee. In United Steelworkers 
or America v. Eisbrenner Pontiac Asiina Buick Cadillac GMC Ltd., 
[1992} 3rd Quarter Sask. Labour Rep. 135, LRE File Nos. 161-92, 
162-92 and 163-92, the Board made the following observation in this 
connection, at 139: 

When it is alleged that what purports to be a lay-off 
or dismissal of an employee is tainted by anti-union 
sentiment on the part of an employer, this Board has 
consistently held, as have tribunals in other 
jurisdictions, that it is not sufficient for that employer 
to show that there is a plausible reason for the 
decision. Even if the employer is able to establish a 
coherent and credible reason for dismissing or laying 
off the employee - and we are not persuaded that the 
reasons put forward by Eisbrenner are entirely 
convincing -those reasons will only be acceptable as 
a defence to an unfair labour practice charge under s. 
11 (1)( e) of the dJ:1 if it can be shown that they are not 
accompanied by anything which indicates that anti
unionfeeling was afactor in the decision. 
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An important element of the task of this Board in assessing a decision which is the 
subject of an allegation made pursuant to s. J J (1 )(e) of the Lkt. is the evaluation of the 
explanation which is offered by an employer in defence of the decision to dismiss. In 
this respect, the Board has emphasized that our objective is somewhat different than 
that of an arbitrator determining whether there is ''just cause" for dismissal. In The 
Leader-Post decision, supra, the Board made this comment, at 248: 

For our purposes, however, the motivation of the Employer is the 
central issue, and in this connection the credibility and coherence of 
the explanation for the dismissal put forward by the Employer is, of 
course, a relevant consideration. We are not required, as an 
arbitrator is, to decide whether a particular cause for dismissal has 
been established. Nor, like a court, are we asked to assess the 
sufficiency of a cause or of a notice period in the context of common 
law principles. Our task is to consider whether the explanation given 
by an employer holds up when the dismissal of an employee and some 
steps taken in exercise of rights under the Lkt. coincide. The strength 
or weakness of the case an employer offers in defence of the 
termination is one indicator of whether union activity may also have 
entered the mind of the Employer. 

As the Board has pointed out on a number of occasions, the fact that trade union 
activity is taking place does not mean that an employer is prevented altogether from 
taking seriolls disciplinary steps against an employee. The onus imposed on an 
employer by s. J J (1)(e) of the Lkt. is not impossible to satisfy. There is no question, 
however, that it is difficult to meet. In order to satisfy ourselves that the grounds stated 
for a decision to dismiss an employee do not disguise sentiments on the part of an 
employer which run counter to the purposes of the Act. it is necessary for us to 
evaluate the strength or weakness of the explanation which is given for a dismissal, in 
the light of other factors, including the kind of trade union activity which is going on, 
the stage and nature of the collective bargaining relationship, and the possible impact 
a particular disciplinary action may have on the disciplined employee and other 
employees. 
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[49] Clearly there was union activity. There were several applications pending before the 

Board. Contract negotiations had broken down. Mr. MelIor was the key on-site representative of the 

Union. He was vocal in his opinions regarding events at the workplace that concerned the members of 

the bargaining unit. The differential treatment by the Employer of Mr. Mellor and Mr. Hoffman arising 

out of the December 19, 1997 incident demanded an explanation by the Employer - no explanation 

whatsoever was offered. The Employer did not satisfy the reverse onus under s. 11 (1)( e) of the Act to 

provide good and sufficient reason for Mr. Mellor's suspension. The irresistible inference is that it was 

tainted by anti-union animus. 
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[50] The Employer's conduct of December 22 and 23, 1997 would almost certainly have a 

chilling effect on activity in the Union and participation in proceedings under the Act pending before 

the Board. In the period before a first collective agreement is reached a fledgling union is extremely 

vulnerable. Its actions and reactions are observed and scrutinized by the members of the bargaining 

unit who will then personally assess the effectiveness of the Union in representing their interests. The 

actions of the Employer in this case in its treatment of Mr. MelIor were of a coercive and intimidating 

nature. 

[51] This conduct had the apparent design to send a message to the paratransit operators 

about "who is the boss." The tactics used were arrogant and heavy-handed, designed to undermine 

confidence in the effectiveness of the Union. The employer intentionally disregarded the presence of 

the Union as bargaining agent. In all of this is the danger that the members of the bargaining unit would 

view the Union as ineffectual and weak, unable to command the attention of the Employer to negotiate 

with it about legitimate disputes or to protect the paratransit operators from arbitrary discipline and 

intimidating behaviour. 

[52] We do not find that the Employer is guilty of an unfair labour practice under s. 

11(l)(b) of the Act. In United Steelworkers of America v. Universal Engine Service and Supply Inc., 

[1986] Feb. Sask. Labour Rep. 69, LRB File Nos. 168-85 and 200 to 208-85, the Board considered 

the meaning of interference with the administration of a trade union, at 72: 

Section 11(1)(b) of The Tmde Union Actprohibits an employer from interfering with 
the formation or administration of any labour organization. The applicant trade 
union was formed many years ago - certainly long before the employees of 
Universal Engine and Supply Ltd. decided to join it and to bargain collectively 
through it. The issue is whether the employer interfered with the administration of 
the Union. 

The Canada Labour Relations Board considered the phmse "intetfere with the 
administmtion of a trade union" as it appears in Section 184(l)(a) of The Canada 
Labour Code in National Association QfBroadcasting Employees and Technicians v, 
A. T. V, New Brunswick Limited (eK.e w. - T. V,) 19793 CLRBR 342 and stated at p. 
346-7: 

The administration of the union. This is directed at the protection of 
the legal entity, and involves such matters as elections of officers, 
collecting of money, expenditure of this money, general meetings of 
the members, etc. In a word all internal matters of a trade union 
considered as a business. This is to assure that the employer will 
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[53] 

not control the union with which it will negotiate and thus assure 
that the negotiations will be conducted at arm's length. 

This Board concurs with that interpretation and finds that the unions 
ability to administer its own affairs within the meaning of Section 
11 (l)(b) was unaffected by Mrs. Tiegen's conduct. The allegation 
alleging a violation of that provision is therefore dismissed. 

There was no evidence in the present case that the Union's ability to administer its 

affairs was affected by the Employer's conduct. With respect to s. l1(1)(b) of the Act, the 

application is dismissed 

[54] We have, however, also determined that the Employer is guilty of an unfair labour 

practice pursuant to s. 11(1)(a) of the Act. Section. 3 of the Act sets out the purpose and object of the 

Act, that is, to establish and preserve the rights of employees to organize and bargain collectively 

through a trade union as their exclusive representative. In our opinion, the Employer's conduct of 

December 22 and 23, 1997 had the intention and effect of interfering with, restraining, coercing or 

intimidating Mr. MeIlor in the exercise of his right to have the Union represent him in negotiating with 

respect to a legitimate dispute or grievance. 

[551 In International Woodworkers of America, Local 1-184 v. Trail-Rite Flatdecks Ltd., 

[1982] Oct. Sask. Labour Rep. 42, LRB File Nos. 177-82 and 180-82, the Board found the Employer 

guilty of an unfair labour practice under s. 11(1)(a) of the Act. The Board determined that the employer 

may have been justified in reprimanding an employee for engaging in union activity on company time 

and premises, but that the manner and degree of the reprimand was so unreasonable as to constitute 

coercion and was intended to discourage proper union activity. 

[56] We are convinced in the present case that the conduct of the Employer was so 

unreasonable, high-handed and egregious as to constitute intimidation or coercion. Discrete examples 

include the following: 

., the humiliating removal of Mr. MelIor from his vehicle within minutes of starting 

his shift; 

4» the summary suspension of Mr. MelIor pending investigation; 

• the hijacking ofMr. Melior's notes by Mr. Hertz; 
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e the humiliating "parade" through the premises as Mr. Mellor attempted to leave; 

" the flat refusal to discuss and negotiate with respect to the situation with Union 

representatives essentially denying its status as exclusive bargaining agent; 

'" the intimidating and arbitrary terms and tone of the letter of December 23, 1997 

accusing Mr. Mellor of what is termed criminal conduct and threatening further 

discip line if repeated. 

[57] Taken as a whole the Employer's conduct was quite outrageous. We are not saying 

that the issue of the incident between Mr. MelIor and Mr. Hoffman of December 19, 1997 should not 

have been addressed by the Employer, but the manner in which the Employer chose to do so was 

inappropriate and constituted violation of the Act. 

[58] 

1. 

2. 

An Order will issue pursuant to ss. 5(d), (e) and 42 of the Act in the following terms: 

Determining that the Employer has committed unfair labour practices within 

the meaning of ss. 11(1)(a), ll(l)(c) and 11(l)(e) of the Act; 

Ordering the Employer to refrain from committing the said unfair labour 

practices; 

3. Ordering the Employer to remove the letter dated December 23, 1997 to Mr. 

Mellor from Mr. Mellor's personnel file and employment record; 

4. Dismissing the application with respect to s. ll(l)(b) of the Act; 

5. Ordering the Employer to permit a Board agent to post ten copies of the 

Order and these Reasons for Decision in its premises at Regina, 

Saskatchewan in locations that are accessible to a majority of the paratransit 

operators in the bargaining unit, such copies to remain posted for a period of 

at least 14 days from the initial date of posting. 
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OFF THE WALL PRODUCTIONS LTD., Applicant and SASKATCHEWAN JOINT 
BOARD, RETAIL, WHOLESALE AND DEPARTMENT STORE UNION, Respondents 

LRB File No. 209-98; July 7, 1999 
Chairperson, Gwen Gray; Members: George Wall and Don Bell 

For the Applicant: Noel Sandomirsky, Q.c. 
For the Respondent: Kelly Miner and Mark Hollyoak 

Collective agreement - First collective agreement - After reviewing report from 
Board agent and hearing representations from parties, Board accepts central 
recommendations made by Board agent on matters outstanding between parties. 

Collective agreement - First collective agreement - Board adds explicit reference 
to just cause as standard for termination or suspension of employees in 
accordance with s. 26.2 of The Trade Union Act. 

Collective agreement - First collective agreement - Board finds that scope of s. 
25(1) of The Trade Union Act requires access to grievance procedure for 
probationary employees. 

Collective agreement - First collective agreement - Board adds miscellaneous 
clauses and makes some amendments to recommended clauses for first collective 
agreement. 

The Trade Unioll Act, s. 26.5. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Off the Wall Productions Ltd. (the "Employer") applied 

to the Board for assistance in obtaining a first collective agreement with Saskatchewan Joint Board, 

Retail, Wholesale and Department Store Union (the "Union") on October 20, 1998. The Union initially 

opposed the application in its Reply filed with the Board on November 4, 1998. However, at a hearing 

held on November 17, 1998, the parties agreed to the issuing of a consent Order appointing a Board 

agent to report to the Board on the terms that should be included in a first agreement between these 

parties. Doug Forseth, Board agent, reported to the Board on December 29, 1998. On January 14, 

1999, the Union filed notice with the Board that it did not agree with aspects of the Board agent's report. 

The Employer filed a similar notice on February 25, 1999. The Board held hearings on the first 

agreement application on March 1, April 15 and 16, 1999. 
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[2] In this case, the Board agent made an extensive report and recommendations to the 

Board on most matters that are outstanding between the parties. The Board heard evidence from the 

parties, which, by and large, confirmed the recommendations made by the Board agent to the Board. 

[3} In deciding the terms of a first collective agreement, the Board is assigned the task of 

attempting to replicate the results that would have been achieved through collective bargaining. In our 

opinion, the recommendations of the Board agent are sensitive to the overall goals of s. 26.5 of ne 
Trade Union Act, R.S.S. 1978 c. T-17 (the "Act") and present a sound basis for future collective 

bargaining between the parties. We are not persuaded by the evidence presented by either party to stray 

from the central recommendations made by the Board agent. 

[4] There are only a few matters that require our attention. First, the standard of "just 

cause" is not set out clearly as the requirement for discipline or dismissal and we would amend the 

Board agent's proposed Article 2.02(c) to read: "suspend, demote, transfer, discipline and discharge 

employees for just cause." "Just cause" is the normal standard for discipline and dismissal in the 

collective bargaining context. Section 26.2 of the Act sets "just cause" as the standard for the 

termination or suspension of employees prior to the conclusion of a collective agreement. While the 

Board agent's proposed wording may be sufficient to capture the concept of "just cause," in our view, it 

is best to be explicit in the terms imposed, especially in such a central provision. 

[5] Our second concern arises with Article 7.01 to the extent that the present provision 

prohibits the ability of a probationary employee to grieve his or her dismissal. While the Board agrees 

that the standard of "just cause" is not ordinarily applied to probationary employees, we do not think 

that a reduced standard can be imposed by removing probationary employees' access to grievance and 

arbitration procedures. Section 25(1) of the Act requires that "all differences between the parties to a 

collective bargaining agreement ... are to be settled by arbitration." Arbitral caselaw, such as United 

Food and Commercial Workers v. Canada Messenger/Canada Truck Lease Ltd., October 24, 1997 

(Ish), supports our view that the collective agreement cannot limit access to the grievance procedure 

without running afoul of s. 25(1) of the Act. We would amend Article 7.01 by changing the second 

sentence to read as follows: 

Article 7.01 - 2nd sentence: Probationary employees may be dismissed for 
unsuitability. 
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[6] Both parties agreed that the seniority provision would apply on a bargaining unit wide 

basis. The Union proposed that explicit wording to this effect be added as Article 7.03. In our view, 

this is a reasonable proposal and the following provision will be added: 

[7) 

Article 7.03 Seniority shall be administered on a bargaining unit wide basis unless 
otherwise specified in this Agreement. 

A style change will be made throughout the Board agent's proposals. Where the Board 

agent's proposals refer to the Employer as "Company" the word "Employer" will be inserted for 

consistency. 

[8] The Board agent proposed a monetary package which consisted of a $200 cash bonus 

to each employee in lieu of retroactive wage adjustment; and the wage structure set out in Schedule A 

to the report, which involves a $0.50Ihour increase in rates of pay; a two percent increase on the rates in 

the second year of the agreement; a $0.50Ihour shift premium for working between the hours of 6:00 

pm and 7:00 am; and a $700 one time special adjustment for employees whose wages are red circled on 

the Schedule "A" pay scale. 

[9] In evidence, the Employer noted that it had offered $750 as a one-time pay adjustment 

for red circled employees. The Employer further noted that it was willing to pay temporary 

performance of higher duty pay for work in a higher position in excess of 16 hours; had agreed to 

negotiate the wage scales for new positions; had agreed to pay by cheque twice a month; had agreed to 

pay a shift supervisor premium of $1.00 per hour; and finally, had agreed not to reduce the wages of 

employees who are required to temporarily fill a lower paying position. 

[10] As a result of this evidence and having also considered the Union's proposals on the 

same matters, the Board would amend the Board agent's proposed Article 9 to read as follows: 

9.01 Job classifications and minimum hourly wage rates for all employees covered 
by this Agreement shall be set out in Appendix "A" attached hereto which shall 
form part of this Agreement. 

9.02 An employee temporarily filling a position for a period in excess of eight (8) 
hours, which pays a higher rate, shall be paid the rate applicable to that 
position .. 
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9.03 Rates of pay applicable to any new classifications that may be established 
hereafter shall be subject to negotiations and a supplementary agreement 
between the Employer and the Union shall be e.xecuted.. 

9.04 Employees shall be paid by cheque twice a month in accordance with 
Employer policy. Employees shall receive an itemized statement of pay 
including overtime for each pay period .. 

9.05 Upon request the Employer shall prepare a record of employment and/or final 
pay cheque within ten (10) days after the last day worked. 

9.06 Employees who are assigned by the Employer to the duties of a Shift 
Supervisor shall be paid a premium of one dollar per hour ($l/hour) for all 
hours so assigned.. 

9.07 Any employee who is required to work between the hours of 6: 00 pm and 7:00 
am of the following day shall receive a shift premium at the rate of fifty 
($0.50/hour) cents per hour in addition to hislher regular hourly rate. 

9.08 An employee who may be required to temporarily fill a job classification 
covered by the Agreement paying a lower wage shall not have his/her wage 
reduced. 

[11] Schedule "A" shall be amended to reflect the award of a two percent increase in the 

second year of the agreement and the bonus and special adjustment payments as follows: 

[12] 

A two percent (2%) wage increase shall be added to all rates and ranges for the 
second year of this Agreement. 

A signing bonus of two hundred dollars ($200) shall be paid to each employee on the 
first pay period following the implementation of this Agreement. 

A special adjustment of seven hundred andfifty dollars ($750) shall be paid on thefirst 
pay period following the implementation of this Agreement to each employee whose 
current hourly rate of pay equals the rate set out in Schedule "A" and who do not 
receive a wage increase as a result of the implementation of this Agreement. 

The Board agent recommended that the parties consider entering into a job evaluation 

process to ensure internal equities in wage scales. This is a matter that the parties may address in their 

on-going collective bargaining. 



[1999] Sask. L.R.B.R. 393 OFF THE WALL PRODUCTIONS LTD. v. S.J.B.R.W.D.S.U. 397 

[13] With respect to benefit plans, the Board agent outlined the plans to be implemented in 

Appendix "G" to his report. We would rename the Appendix as Appendix "e" and incorporate a 

reference to the appendix by adding the following Article 20.01: 

[14] 

Article 20.01 - The Employer agrees to establish and implement Group Insurance 
Plans for permanent full-time employees as set out in Appendix "e" to this Agreement. 

The Board also will set the term of the agreement, which will run for a period of two 

(2) years from the date the Employer applied for the application of a first collective agreement. In this 

instance, the Employer applied for Board assistance on October 20, 1998. For convenience, we will set 

the implementation date at November 1, 1998. The Employer expressed reservations about 

retroactivity, however, under this Decision, the employees will not have enjoyed the fruits of collective 

bargaining for a period in excess of one year from the date the Union was certified. In our view, any 

further delay in implementing the collective agreement would not be reasonable. Article 24.01 will 

state: 

[15] 

Article 24.01 - This Agreement shall be effectivefrom the 1st day of November, 1998 
and shall remain in force until the 31st day of October, 2000 and thereafter from year 
to year; however, either party may, not less than thirty (30) days or more than sixty 
(60) days before the expiry date of this Agreement, give notice in writing to the other 
party to terminate this Agreement or to negotiate a revision thereof 

The collective agreement therefore consists of the articles agreed to by the parties, the 

recommendations made by the Board agent which have not been altered by the Board in these Reasons, 

and the Articles set out in these Reasons. Exhibit U4 filed with the Board contains the "agreed to" 

articles in black and the Board Agent's recommendations in red type. The Board directs the Union to 

prepare a final copy of the collective agreement containing the terms set out above for signature by both 

parties. 

[16] The Board remains seized of any issues that may arise from these Reasons. 
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SASKATCHEWAN GOVERNMENT A.ND GENERAL EMPLOYEES' U~1:0N, 

Applicant and the GOVERNMENT OF SASKATCHEWAN, SASKATCHEWAN 
ASSOCIATION OF HEALTH ORGANIZATIONS, MAMA WETAl"'T CHURCHILL 
RIVER DISTRICT HEALTH BOARD, KEEWATIN YATHE DISTRICT HEALTH 
BOARD and NORTH EAST DISTRICT HEALTH BOARD, Respondents 

LRB File No.109-98; August 11, 1999 
Chairperson, Gwen Gray; Members: Gerry Caudle and Tom Davies 

For the Applicant: Rick Engel 
For the Government of Saskatchewan: Brian Kenny 
For SAHO and the District Health Boards: Bonnie Reid 

Remedy - Unfair labour practice - Rectification plan - Board reviews 
rectification plans filed by respondents and proceeds to make remedial order. 

Remedy - Unfair labour practice - Remedial authority - Board's overriding 
goal is to place applicant in position it would have been in but for respondents' 
breach - Board avoids punitive remedies and seeks to design remedies that 
support and foster underlying purposes of The Trade Union Act. 

Unfair labour practice - Remedy - Posting of notice - Board requires employer 
to post notice providing employees with accurate information about union's 
efforts to negotiate on their behalf. 

Unfair labour practice - Interference - Communication - Direct bargaining -
Board orders respondents to pay for cost of meeting held by union with 
employees to review Board's decision and explain impropriety of respondents' 
communications with employees. 

The Trade Union Act, ss. See), 5(g), 5.1, 11(l)(a) and 42. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: In earlier Reasons for Decision in this matter ([ 1999] 

Sask.L.R.B.R. 307, LRB File No. 109-98), the Board found the Respondents, the Government of 

Saskatchewan (Government) and Saskatchewan Association of Health Organizations (SAHO), to be 

in violation of s. l1(l)(a) of The Trade Union Act, R.S.S. 1978, c. T-17, and ordered the two 

Respondents to file with the Board within 15 days of the Order a plan for rectifying the violations. 
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[2] In a letter to the Board dated July 8, 1999, Government proposed the following 

rectification plan: 

[3J 

As we see it, the graveman of the violation of s. 11 (l)(a) was that the government had 
dealt with the transfer issues in its communications with northern employees as though 
they were settled by the 1994 agreement in principle and as though there were no 
ongoing negotiations with SGEU with respect to the terms of the transfer. It is 
respectfitlly submitted, therefore, that an effective remedial plan would consist of a 
communication to northern employees to correct any misinformation that may have 
been conveyed as found by the Board. In particular, the Government of Saskatchewan 
proposes to write a letter to each of the employees affected to explain that at the time of 
the communications which preceded the transfer, there was no consensus as between 
SGEU and the Government of Saskatchewan, SAHO or the Northern Health Districts 
that the transfer would in fact be undertaken in accordance with the tenns of the 1994 
agreement in principle, but that these matters were, at the time, still the subject of 
negotiations between the parties. 

SAHO filed a letter with the Board on July 9, 1999 m which it proposed the 

following rectification plan: 

[4] 

To rectifY this violation, SAHO proposed to correspond to devolved employees from 
the Northern Health Services Branch, either on its own or in conjunction with the 
Government of Saskatchewan, to clarifY any misunderstanding or correct 
misinformation as a result of the presentation of the dental plan provided by the 
Director of Employee Benefit Programs. 

The Board held a hearing on August 6, 1999 to hear arguments from the parties on 

the appropriate rectification Order. 

Arguments 

[5] At the hearing, SGEU opposed the plans proposed by Government and SAHO. Mr. 

Engel, counsel for SGEU, advised the Board that SGEU had held a meeting with Northern Health 

Services Branch employees after the issuing of the Board's Reasons for Decision in this matter to 

inform employees of the Board's decision and findings. Mr. Engel, counsel for SGEU, argued that a 

further communication from Government and SAHO would not add to employees' understanding of 

the Board's Order, would breed cynicism and would be insulting to its members. 
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[6J SGEU argued that the real effect of the s. 11(l)(a) violations was to undermine 

SGEU's bargaining strength in its negotiations over the transfer of Northern Health Services Branch 

employees. According to SGEU, these employees, who formed only a small portion of the larger 

bargaining unit, were left in a vulnerable state in the negotiations between SGEU and Government 

because they were required to rely on self-help remedies, such as strike action, in order to make 

headway on their bargaining issues with Government. As the Board noted in its Reasons, this 

requires the mobilization of the entire bargaining unit membership. SGEU argued that the 

communication emanating from Government and SAHO, which was found to violate s. 11(l)(a), 

undermined the role of SGEU in its efforts to achieve such mobilization and prevented the 

negotiation of a transfer agreement for Northern Health Services Branch employees. SGEU argued 

that, in order to place it in the position it would have been in but for the s. 11(l)(a) violations, the 

Board should require Government and SAHO to negotiate with SGEU concerning the terms of the 

transfer of the northern health employees. 

[7] Mr. Kenny, counsel for Government, relying on Royal Oak Mines Inc. v. Canada 

Labour Relations Board et al., [1996] 1 S.C.R. 369 (S.C.c.), argued that there had to be a rational 

connection between the breach, its consequence and the remedy granted. In the present case, the 

violation arose when Government represented to Northern Health Service Branch employees that 

their transfer to the northern health districts would take place in accordance with the terms of the 

1994 agreement in principle, without placing this statement in the context of the negotiations that 

were then on-going between Government and SGEU relating to the terms of the transfer. Counsel 

argued that the violation can best be rectified by correcting the communication, which it proposed to 

do in its rectification plan. 

[8] Ms. Reid, counsel for SAHO, argued that the consequence of SAHO's improper 

communication had a positive outcome for the Northern Health Services Branch employees as it 

identified a difference between the SGEU dental plan and the SAHO dental plan prior to the actual 

transfer date which permitted Government and SGEU to resolve the matter prior to the actual 

transfer date. SAHO disagreed that it provided any inaccurate information to SGEU members and 

claimed that SAHO was invited to the March meeting to provide information on its benefit plans to 

employees who would be transferring to the northern health districts. Counsel for SAHO claimed 

that its representative who attended the March meeting was unaware that SGEU's collective 
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agreement contained an enhanced dental plan with better benefits than are contained in the SAHO 

dental plan. 

Analysis 

[9} In Saskatchewan Joint Board. Retail, Wholesale and Department Store Union v. 

Loraas Disposal Services Ltd. et al. [1998] Sask.L.R.B.R. 556, LRB File Nos. 208-97 to 227-97 & 

234-97 to 239-97 the Board set out its approach to remedies in the following terms: 

[10] 

171e overriding goal of the Board in designing an appropriate remedy is to place the 
Union and its members in the position they would have been in but for the Employer's 
breach of the £1£1. In so doing. the Board avoids punitive remedies and seeks to design 
remedies that support and foster the underlying purposes of the Act, which include the 
encouragement of unionized workplaces and the encouragement of healthy collective 
bargaining. 

In the present case, the Board found that Government and SAHO had engaged in 

violations of s. 11(1)(a) by engaging in improper communications between representatives of 

Government and SAHO and members of SGEU. Using an objective standard to measure the impact 

of the communications, the Board found that "ordinary members would be confused by the 

information and would have their faith and confidence in SGEU undermined." In order to rectify the 

violation, the Board Order needs to address this consequence. 

[11} SGEU urged the Board to tie this consequence to its lack of success at the bargaining 

table. In our view, this would overstate the effect of the violations. While the Board concluded that 

the communications would add confusion and doubt to the minds of the Northern Health Services 

Branch employees concerning the state of bargaining between SGEU and Government and the terms 

of their transfer to the Northern District Health Boards, the Board did not conclude that the 

communications altered the balance of power between SGEU and Government, or altered the ability 

of Northern Health Services Branch employees to mobilize the main membership of SGEU to their 

cause. For these reasons, we do not find that SGEU's remedial proposal is appropriate in these 

circumstances. 
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[12] On the other hand, we are concerned that a remedy must restore SGEU's credibility 

with its Northern Health Services Branch members. At the remedial hearing, counsel for SGEU 

advised the Board that SGEU had conducted a meeting with Northern Health Services Branch 

members after the decision in this matter was rendered by the Board. This meeting provided SGEU 

with the opportunity to review the Board's decision and to make its members aware of the 

impropriety of Government's and SAHO's communications with Northern Health Services Branch 

employees, which the Board found constituted a violation of s. 11 (l )(a). It would seem to the Board 

that such a meeting provided a meaningful remedy for overcoming the effect of the s. 11(1)(a) 

violation and it would be appropriate for the Board to require Government and SAHO to reimburse 

SGEU for the costs associated with this meeting, namely, the travel costs paid by SGEU for its 

Northern Health Services Branch members, any per diems paid by SGEU to its members for 

attending the meeting, the cost of staff travel to the meeting, and the cost of the wages paid to staff 

for preparation and attendance at the meeting, and any other costs that are reasonably associated with 

the conduct of the meeting. The Government shall pay 90 % of the total costs and SAHO shall pay 

10% of the total costs. The Board reserves jurisdiction to determine any matters that may arise in the 

implementation of this remedial measure. 

[13J In addition, we would require Government and SAHO and the Northern District 

Health Boards to post the notice set forth in Appendix "A" to these Reasons at each work place 

where former Northern Health Services Branch employees are employed. The notice shall be posted 

within ten days of the date of this Order and shall remain posted for a period of 30 days. The 

purpose of the notice is to provide all SGEU members with accurate information concerning their 

union's efforts to negotiate on their behalf with respect to their transfer to the Northern District 

Health Boards. 
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Appendix" A" 

LABOUR RELATIONS BOARD 
SASKATCHEWAN 

NOTICE 

TO: FORMER NORTHERN HEALTH SERVICES BRANCH EMPLOYEES 
SASKATCHEWAN HEALTH 

403 

In an application brought by the Saskatchewan Government Employees' Union ("SGEU") against the 

Government of Saskatchewan ("Government"), Saskatchewan Association of Health Organizations 

("SAHO"), Mamawetan Churchill River District Health Board, Keewatin Yathe District Health 

Board and North East District Health Board, LRB File No. 109-98, the Labour Relations Board of 

Saskatchewan determined that the Government of Saskatchewan and SAHO had violated s. 11(l)(a) 

of The Trade Union Act. 

The Labour Relations Board found that Government misrepresented the state of collective bargaining 

between it and SGEU to Northern Health Services Branch employees by representing to employees 

that the terms of their transfer to the northern health district boards were set out in an agreement in 

principle between Government and SGEU when, in fact, SGEU and the Government were in the 

process of negotiating with respect to the terms of the transfer of Northern Health Services Branch 

employees and no agreement had been reached with respect to the terms. 

The Labour Relations Board also found that SAHO participated with Government in making 

representations concerning the impact of the transfer on Northern Health Services Branch employees 

and failed to place this information in the context of the on-going collective bargaining that was 

occurring between SGEU and Government concerning the terms of the transfer of employees to the 

northern health district boards. 

The Labour Relations Board directed Government and SAHO to reimburse SGEU for the costs of 

conducting a meeting for former Northern Health Services Branch employees, which took place 

following the issuing the Reasons for Decision in this application. The Board has also directed 

Government, SAHO and the northern district health boards to post this notice in all workplaces 

where former Northern Health Services Branch employees are employed to provide all SGEU 

members with accurate information concerning their Union's efforts to negotiate on their behalf with 

respect to their transfer to the northern health district boards. 
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SASKATCHEWAN GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Applicant and the GOVERNMENT OF SASKATCHEWAN, Respondent 

LRB File No. 114-99; August 13, 1999 
Chairperson, Gwen Gray; Members": Don Bell and Bob Todd 

For the Applicant: Rick Engel 
For the Respondent: Don McKillop, Q.C. 
For certain Geoscientists and Engineers: Merrilee Rasmussen, Q.C., 
For Saskatchewan Government Managers' Association and certain individuals: Brian Barrington
Foote, Q.C. 
For themselves: Mary Martin-Smith, Lawrence Barber, and Don Ditson. 

Practice and procedure - Intervenor - Board reviews request by non-profit 
professional organization to be granted intervenor status at hearing - Board 
finds that organization failed to demonstrate right or interest under The Trade 
Ullion Act that would be affected or potentially affected by application - Board 
declines to grant intervenor status. 

Practice and procedure - Standing - Board finds that some individuals seeking 
standing not affected by application in that no claim has been made to include 
them in proposed bargaining unit - Board declines to give such individuals 
standing. 

Practice and procedur~ - Production of documents - Board reviews The 
Freedom of Informatioll Act as it relates to production of position files - Board 
orders production of position files relevant to positions listed in application -
Board declines to order production of bargaining notes. 

The Trade Union Act, ss. 18 and 42. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Saskatchewan Government and General Employees' 

Union ("SGEU") and the Government of Saskatchewan made a joint application to the Board on 

May 5, 1999 to amend the certification Order applying to executive government. The effect of the 

joint application, if granted, would be to include 673 positions, which currently are out of the scope 

of the bargaining unit, into SGEU's bargaining unit. 
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[2] Saskatchewan Government Managers' Association ("SGMAtf) is a non-profit 

corporation formed in 1996. One of the objects of SGMA is to represent and promote the interests of 

middle management and professional employees of executive government in Saskatchewan. SGMA 

has not applied for representative status as a trade union before this Board, although it did assist in an 

earlier organizing effort undertaken by the Professional Institute of the Public Service of Canada 

("PIPSC") for the group of employees classified in the ML and PL series in executive government. 

This application for certification, however, was withdrawn by PIPSC. 

[3] In the present application, SGMA seeks intervenor or interested party status to 

address the following matters: 

(a) whether the accretion to the SGEU bargaining unit proposed in the joint 

application requires evidence of support among those employees who are to 

be added to the bargaining unit; 

(b) whether the unit proposed III the joint application IS an appropriate 

bargaining unit; 

(c) whether the application is the proper subject of a joint application; and 

(d) whether SGEU and the Government of Saskatchewan have committed unfair 

labour practices in the course of agreeing to the proposed amendments to 

SGEU's bargaining unit. 

According to the Board records, 127 employees who are affected by the application have authorized 

SGMA to represent their interests before this Board. 

[4] Four individuals, Mr. David Ballagh, engineer-in-training, Mr. David MacDougall, 

professional geoscientist, Charles Harper, professional engineer and professional geoscientist, and 

Margaret Ball, professional engineer, filed a reply to SGEU's application and seek standing in these 

proceedings in their own right and as representatives of other professional engineers, professional 

geoscientists and engineers in training who are affected by this application. This group identified the 

names of 44 individuals. Board records indicate that approximately 28 of this group would be 



406 Saskatchewan Labour Relations Board Reports 11999] Sask. L.R.B.R. 404 

directly affected by the Application. This group seeks standing to make representations concerning 

issues (a) and (b) outlined in paragraph [3] above, and it would also raise issues concerning the status 

of certain of its members as "employees." 

[5] Ms. Mary Martin Smith, Mr. Lawrence Barber and Mr. Don Ditson appeared on 

their own behalf at the hearing of this matter. Mr. Barber is a professional engineer and is not 

directly affected by the application. 

[6] The parties requested that the Board convene a hearing to determine several 

preliminary issues prior to the main hearing which has been set for September 7 to 10, 1999. At the 

hearing of preliminary matters held on August 4, 1999, all parties agreed that the main hearing would 

address the issue of whether the joint amendment proposed by SGEU and the Government of 

Saskatchewan results in an accretion to the SGEU bargaining unit that requires the Board to 

detern1ine if SGEU enjoys support among the majority of employees who will be added to the 

bargaining unit. All other substantive issues will be reserved for determination after the September 

hearings. 

[7] 

(1) 

There were, however, three preliminary issues that require our determination. 

Does the Saskatchewan Government Managers' Association (SGMA) have 

standing as an interested party in these proceedings? 

(2) Does Mr. Barber have standing as an interested party? 

(3) Should the Board require the Government of Saskatchewan to produce 

certain documents requested by SGMA? 

Intervenor or Interested Party Status of SGMA 

[8] The particular issue that the Board is requested to address with respect to the 

intervention brought by SGMA is whether SGMA has standing to appear in its own right as an 

intervenor or interested party. SGEU does not dispute that the individuals, who are represented by 

SGMA and who are affected by the amendment application, are entitled to appear and make 
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representations before the Board. SGMA claims to have an interest in the application in its own right 

because some of its members may be affected by the outcome of the hearing. Mr. Barrington-Foote, 

Q.C. referred the Board to previous instances where non-profit or professional organizations 

appeared before this Board. 

[9] Mr. Engel, counsel for SGEU referred the Board to University of British Columbia 

and Canadian Union of Public Employees and the Association of Administrative and Professional 

Staff, B.C.I.R.C. No. C20/93, case no. 9146 (Jan. 15, 1993) where the British Columbia Industrial 

Relations Council considered the standing of the Association on an issue similar to the matter at 

hand in the present case. Th\,; British Columbia Council applied the test of whether the interests of 

the Association were "affected in a direct and legaIly material manner." In that instance, the Council 

held that the Association, which did not claim to be a trade union and did not seek to assert or 

advance rights under the labour relations legislation in British Columbia, was not legally affected by 

the application and therefore lacked standing to appear on its own right as an interested party. 

[10] Counsel also referred the Board to the decision of Chairperson Bilson in Health 

Sciences Association of Saskatchewan v. Regina District Health Board, [1995] 3rd Quarter Sask. 

Labour Rep. 131, LRB File Nos. 025-95 & 118-95 where the Board refused standing to SGEU and 

the Saskatchewan Union of Nurses ("SUN") on the issue of the appropriateness of a proposed 

bargaining unit. In that instance, neither SGEU nor SUN represented members who were affected or 

potentially affected by the application. At 136, the Board noted: 

[11] 

In this case, although Ms. Gallagher stated that the SGEU had some prospect of 
making a future application for a bargaining unit which would include the para
professional employees, we do not think that a claim of such a speculative nature can 
be the basis for intervenor status. 

The Board notes that a similar position was taken by this Board in Service 

Employees 'International Union, Local 333 v. Saskatoon District Health Board at Parkridge Centre, 

[1994] 1st Quarter Sask. Labour Rep. 238, LRB File No. 015-94. 
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[12J In Merit Contractors Association Inc. v. Saskatchewan Provincial Building and 

Construction Trades Council Inc. et aI, [1996] Sask.L.R.B.R. 119, LRB File No. 098-95, the Board 

held that the Association lacked standing to challenge the legality of an agreement reached by other 

parties. At 126, the Board stated as follows: 

[13] 

... the question of standing goes to the heart of the application, as it raises for 
consideration the issue of whether the Applicant can claim to rest the application on 
any rights or interests which it is entitled to assert within the framework of the two 
statutes. 

In other instances, the Board has permitted interventions where an application could 

impact on the rights of a party under The Trade Union Act, R.SS. 1978, c. T -17. For instance, in The 

Professional Institute of the Public Service of Canada v. Government of Saskatchewan, [1998] 

Sask.L.R.B.R. 30, LRB File No. 018-97, the Board granted intervenor status to SGEU where the 

application in question proposed a bargaining unit which would interface with the bargaining unit 

represented by SGEU and where the boundaries of that interface were the subject of collective 

bargaining between the Employer and SGEU. A similar result occurred in Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. United Food and Commercial Workers' 

Union, Local 1400 and West/air Foods Ltd., [1992] 4th Quarter Sask. Labour Rep. 100, LRB File No. 

096-92. 

[14J In the present case, SGMA has failed to demonstrate that it possesses a right or 

interest under the Act that would be affected or potentially affected by the application. SGMA does 

not purport to be a trade union; it has not applied to the Board to be certified to represent the 

employees in question; it does not assert any collective bargaining rights with respect to the 

employees in question. The factual situation is similar to the one outlined in the University of British 

Columbia case, supra, and Merit Contractors Association Inc., supra. The Board therefore finds that 

SGMA, on its own behalf, lacks standing in these proceedings. 

Intervenor or Interested Party Status of Certain Individuals 

[15] The Board would make a similar ruling with respect to Mr. Barber. Mr. Barber's 

position is not one that is affected by the joint application. Mr. Barber argued that the precedential 

nature of the ruling in this case may ultimately affect his position within the Government of 
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Saskatchewan. In our view, this argument could be made on most applications. If it served as a 

reason for permitting interventions, Board applications would be open to many parties, in addition to 

those directly affected by its outcome. We therefore hold that Mr. Barber has no standing to appear 

before the Board on this application. Our records indicate that some of the individuals who are 

represented by the engineering and geoscientist group and some by the SGMA are also not affected 

by the joint application in that there is no claim to include them in the scope of the proposed 

bargaining unit. Such individuals similarly do not have standing before the Board in the present 

application. 

Production of Documents 

[16} The employees represented by SGMA sought production from the Government of 

Saskatchewan of t~e following documents: 

1. All position number files relevant to the 673 positions listed on the 

application. These files may in some cases include position number files 

other than those listed on the application, as we will want to track not only 

the current "job", but predecessor jobs to at least the late 1970's. 

2. The files relating to the creation and implementation of the M & P 

classification plan, and one or more staff members to explain those files. 

3. Copies of those documents which have described the current M & P and in

scope class plans and the positions in those plans from 1985 to the present, 

as well as the predecessor plans. We are, for example, aware of the 

documents which describe the characteristics of M & P positions, as well as 

benchmarks. We need those documents as amended from time to time, and 

the comparable documents relating to the last out-of-scope class plan. 

4. The files relating to the Scope Review process, including but not limited to 

notes of meetings or other dealings relating to the allocation of positions. 
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5. All file material which describes positions and negotiations relating to scope 

in the course of collective bargaining from 1975 to the present. 

6. Access to one or more staff members who can provide information and 

evidence relating to the ongoing process for allocating positions to the M & 

P Plan as opposed to the iu-scope class plan since 1982, including in 

particular the role played from time to time by the SGEU. 

The Chair of the Public Service Commission, on behalf of the Government of 

Saskatchewan, treated the request for production under paragraph (1) above as a request under The 

Freedom oJ!nJormationAct, S.S. 1990-91, c. F-22.01 as amended ("FOl Act") and agreed to provide 

SGMA with the documents outlined in paragraph (1) of SGMA's request for a fee of approximately 

$8800 along with photocopying charges. The fees relate to the time expended by the Public Service 

Commission in culling information of a personal and confidential nature from the files, which the 

Public Service Commission is required to do under the terms of the FO! Act. Counsel for the 

Government of Saskatchewan acknowledged that the confidential material relates to social insurance 

numbers of incumbents, resumes, and other work related materials, none of which would be unusual 

to produce in response to a subpoena issued by the Board on an ordinary application. 

[18] In our view, the request outlined in paragraph (1) above seeks to obtain information 

that is a relevant request to the issues in this case. The Board has the authority to order its 

production without the removal of confidential information, pursuant to its powers contained in ss. 

18 and 42 of The Trade Union Act. The Government of Saskatchewan may make confidential 

material available to the public under s. 29(2)(b )(i) of the FO! Act, if it is ordered to do so by a body 

that has the authority to compel the production of information. In these circumstances, the Board 

orders the Government of Saskatchewan to permit counsel for the employees in question to view the 

files at the premises of the Public Service Commission and to photocopy such files. A charge may 

be made for any photocopying of documents requested by counsel for SGMA. All attempts shall be 

taken by counsel for the employees to limit the disclosure of confidential matters contained in the 

files that are not otherwise relevant to the issues in this case. 
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[19] Counsel for SGMA acknowledged that the request contained in paragraph (2) above 

cannot be met because documents related to the creation and implementation of the M & P 

classification plan have been destroyed. 

[20] The Government of Saskatchewan has agreed to provide the documents described in 

paragraph (3) above. 

[21] The documents requested in paragraph (4) relate to an issue over which there is a 

dispute between SGEU and SGMA over the standing of individual employees to challenge the 

results of the scope review which resulted in the agreement reached between SGEU and the 

Government of Saskatchewan to seek the inclusion of certain positions in the SGEU bargaining unit. 

This issue has been reserved by the parties and will be dealt with, if needed, after the September 

hearings. The Board will not order production of this material at this time and will reserve its 

decision on the question of whether any of the material is required to be produced. 

[22] The documents requested in paragraph (5) relate to the bargaining notes of the 

Government of Saskatchewan from 1975 to present. The Government of Saskatchewan objected to 

the production of such documents based on their confidential nature. The Board held in 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. WaterGroup Canada 

Ltd., [1993] 3rd Quarter Sask. Labour Rep. 114, LRB File No. 009-93 as follows at 119-120: 

There can be little doubt that the production of a negotiators notes and other materials 
could have this destructive consequence. The process of collective bargaining 
sanctioned by the legislature is by nature an adversarial one in which the parties are 
guided by self-interest. If adverse parties are to reach an agreement, they must be able 
to negotiate in conditions where they feel confident that they can speak freely and 
forcefi.lly if need be, explore options and take reasonable risks. Creating these 
conditions for negotiations is a legitimate objective and requires outside third parties 
like this Board to exercise great restraint when they are requested by one party to call 
the other party to account for what it said at the bargaining table. Afailure to exercise 
this restraint would have the effect of inhibiting discussion, thereby impeding progress 
towards collective bargaining agreements, and diverting the attention and resources of 
the parties from arriving at a settlement. 

In this case, we must take into account, on the one hand, the status of negotiations for 
collective agreements as a primary object of the statute, the inherent role of 
negotiators in the statutory scheme of collective bargaining and the need for 
confidentiality between principal and negotiator if the negotiation process is to work in 
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a straightforward and effective manner. We must also consider, on the other hand, the 
variety of material that negotiators have in their possession and the infinite number of 
contexts in which it may be relevant. On weighing these considerations, the Board has 
decided that in proceedings under The Trade Union Act, it will neither create a blanket 
privilege over this material nor require negotiators to produce their bargaining books 
simply because they acknowledge that they e.:rist or that they refreshed their memory 
from those books in preparation for a hearing before the Board. Rather, the Board 
will require that persons seeking access to this material must specifj; what information 
they are looking for so that any intrusion into this material can be minimised. The 
Board will then weigh carefully the relevance of the point in issue, the availability of 
alternative sources of proof and whether the inquiry leads into an area of legitimate 
privilege. 

In the present case, counsel for SGMA claims that it requires access to the 

Government of Saskatchewan's bargaining files to counter claims made by SGEU with respect to the 

negotiation of the scope issue. In our view, it is not readily apparent that the documents requested 

would be necessary for this purpose. The results of collective bargaining are generally set forth in 

the collective agreements reached by the parties, copies of which are readily available to all parties in 

these proceedings. If during the course of the hearing, reference is made by SGEU or the 

Government of Saskatchewan to negotiating notes or materials that otherwise may be privileged, the 

Board may require the disclosure of some or all of the negotiating documents. Otherwise, the Board 

is not convinced that production of the negotiating notes serves a purpose more important and 

essential than is served by maintaining the confidentiality of such materials. No order will be made 

in respect of such materials. 

[24] No issue arises with respect to paragraph (6) in SGMA's request. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, Applicant and PRAIRIE BUS 
SERVICES (1983) LTD., Respondent 

LRB File No. 083-98; August 27, 1999 
Vice-Chairperson, James Seibel; Members: Bmce McDonald and Tom Davies 

For the Applicant: Harold Johnson 
For the Respondent: Robert Watson 

Unfair labour practice - Interference - Communication - Organizing campaign
As a result of relative susceptibility of employees to be influenced by employer's 
conduct and comments during union organizing drive, right of employer to 
comment on union representation during that period strictly circumscribed. 

Unfair labour practice - Interference - Communication - Scope of employer's 
right to communicate - During organizing campaign employer may reply to 
false or misleading statements or publish existing terms and conditions of 
employment - Breadth of communication in this case constituted campaign by 
employer against organizing drive - Board finds violation of s. l1(l)(a) of The 
Trade Union Act. 

Unfair labour practice - Remedy - Posting of notice - Board orders employer to 
provide copy of Board Order and Reasons for Decision to each employee 
previously provided with impugned memorandum from employer. 

Tlte Trade Union Act, ss. 5(e) and 11(1)(a). 

REASONS FOR DECISION 

Background 

[1J James SeibeI, Vice-Chairperson: The Canadian Union of Public Employees (the 

"Union") applied to the Board alleging that Prairie Bus Services (1983) Ltd. (the "Employer") 

committed an unfair labour practice in violation of s. 11(l)(a) of The Trade Union Act, R.S.S. 1978, c. 

T-17 (the "Act"). 

[2] Section 11 (l )(a) of the Act provides as follows: 

11 (1) It shall be an unfair labour practice for an employer, employers agent or any 
other person acting on behalf of the employer: 
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(a) in any manner, including by communication, to inteifere with, 
restrain, intimidate, threaten or coerce an employee in the exercise of 
any right conferred by this Act; 

The Employer provides school bus services for the Lanigan School Division including 

the towns of Lanigan, Leroy, Viscount, Drake, Janzen and Guernsey. It operates 25 routes in the 

district with 25 regular drivers and between 14 and 18 spare drivers. 1ne Union represents a unit of 

Lanigan school district employees that are not bus drivers. In March, 1998, the Union initiated an 

organizing drive of the Employer's employees. The Union alleged that during the organizing drive the 

Employer delivered a document to its employees that was of such a nature that the Employer violated s. 

! l(l)(a) of the Act. That the Union was engaged in attempting to organize the Employer's employees 

at the material time was not in issue. 

Facts 

[4] The document delivered by the Employer to the employees was in the form of a five-

page memorandum dated April 3, 1998 (the "Memorandum") from the Employer's General Manager, 

Rodney Meier. The Memorandum provided as follows: 

MEMO 

To: All Employees of Prairie Bus Services (1983) Ltd., working with Lanigan 
School Division No. 40 

From: Rod Meier 

Date: April 3, 1998 

Re: For Your Information 

The information in this letter is IMPORTA1'jT to your employment. Please 
READ and CONSIDER it carefully. 

It appears that a union may be trying to get the right to represent some employees of 
Prairie Bus Services. It is possible that a representative of this union, or possibly other 
unions, may try to contact you in the future. For your information the employer has 
not asked any union to speak to any employees. 
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Our reason for writing to you is to give you some basic information about your rights. 
You can then use this information to help you make an informed decision on whether 
to join or not join a union. A union may be represented by a person employed by a 
union or one of your fellow employees. 

1. What is a union? 

El It is an organization formed for purposes which include collective 
bargaining with an employer. A union has rules that apply to its 
members. People who join the union agree they will be bound by 
the union's rules and laws. These rules and laws are usually 
found in the union's Constitution or Bylaws. These rules usually 
include monies to be paid to the union and discipline that can be 
imposed on you if you do not follow the union's rules and laws. 

Make sure you read and understand the constitution, bylaws and laws of the 
union BEFORE you agree to have a union represent you. 

2. Wbat is it called wben a union gets exclusive right to represent a group of 
employees in collective bargaining witb tbe employer? 

I» This is called certification. 

3. How does a union get tbis legal right? 

I» This usually occurs by employees signing membership cards for 
membership in the union. Some people who sign these cards 
think there will also be a secret ballot vote; this is often not tbe 
case. The union card may be your only chance to express your 
opinion on whether you wish to join. If a majority of employees 
in the group a union wishes to represent sign membership cards 
the Labour Board normally grants the Union certification without 
a vote by employees. This fact applies unless the Labour 
Relations Board finds that a majority of employees in the group 
the union wishes to represent, had not signed union membership 
cards on or before the date a union files an application at the 
Labour Relations Board to obtain an Order to represent employees 
(if it does). In these circumstances, the Board may order a vote. 

4. If a union gets the legal right to represent a group of employees, does this 
mean I will receive what a union promises me? 

• There is no guarantee that any of the union's promises will be met 
- some may be, some may not. The decision of a group of 
employees to have a union represent them is only a decision 
regarding how the terms of their employment will be determined 
(collective bargaining). It is not a decision that results in you 
automatically obtaining any particular terms of employment, 

415 
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benefits, or wages as these then become the subject of collective 
bargaining. 

Cl "Collective bargaining" is the process by which labour unions and 
employers negotiate terms and conditions of employment (for 
example, hours of work, pay, benefits) with a view to the 
conclusion of a collective agreement. 

5. \Vho decides whether or not you join a union at this time? 

Cl It's your decision whether you want your terms of employment 
and wages to be determined by collective bargaining. 

Cl It's your right to decide, without interference, coercion or 
intimidation by anyone, whether to join or not to joiri a union. No 
one will receive special treatment if they decide to join or decide 
not to join a union. 

o Neither the employer or the union can force you to join or not to 
join at this time. 

6. What is the effect of signing a union membership card? 

• This is probably one of the most important decisions of your 
working life because by joining a union, if the Labour Relations 
Board does not order a vote, you commit yourself to a form of 
contract with the union for as long as you are employed, or for so 
long as the union remains certified. 

• By signing the membership card, you give the union exclusive 
rights to represent you and you agree to be bound by the union's 
rules and constitution. 

Cl By signing a union membership card, you agree that the union, as 
your exclusive representative may negotiate for mandatory union 
membership. 

It is important to remember that joining a union happens by siguing a union 
membership card. This is a major commitment and you should get all of the facts 
BEFORE you sign and BEFORE you decide whether to join a union and have a 
union exclusively represent a group of employees. 

7. What if! signed a union membership card but changed my mind? 

• If you have changed your mind, you can write to the union telling 
them you want to withdraw from union membership and to give 
you back what you have signed. It is best to send a copy of this 
letter (by registered mail) to the Registrar, Saskatchewan Labour 
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Relations Board, 652-1914 Hamilton Street, Regina, 
Saskatchewan, S4P 4V4 

8. Am I required to talk to representatives of the union or the employer 
about the union? 

III No. You may speak to representatives of the employer or the 
union if you wish. However, you are entitled to make the decision 
about whether to join the union or not join without interference, 
coercion, intimidation or threats from anyone. 

9. How do I more fuHy understand a union promise? 

• It is not unusual to have promises made to convince you to sign a 
union membership card. You should ask questions and ill; 
satisfied with the answers before you sign the card. A union is 
not legally required to deliver on promises made during the time 
the union is trying to get employees to sign union membership 
cards. 

10. How do union representatives get paid? 

., Union dues and initiation fees paid by the union members in 
unionized workplaces are used to pay union representatives and to 
fund the operations of the Union. 

• These dues and fees are paid from your wages, on top of all other 
employment deductions, directly to the union, whether you agree 
with what the union is doing or not. 

• Before you join the union, you may want to determine how the 
union spends the money their members pay it, how much you will 
have to pay in union dues, initiation fees and any special 
assessments, what union representatives get paid, and how much 
you or they may get paid should the union ask you to go on strike. 

11. How long does a union have the right to represent employees if it is 
granted that right by the Labour Relations Board? 

• The union remains certified unless the employees later apply to 
have the union decertified. If a union obtains the exclusive right 
to represent any group of employees in collective bargaining, it 
can be a complex process for employees to remove the union if 
they do not receive what a union promises and are not satisfied 
with the results of the union's representation. 

417 
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12. How do employees ask the Labour Relations Board to cancel a union's 
right to represent employees after the Board grants it? 

III This can be a complicated procedure. It is only legally available 
at certain times regardless of how many employees support the 
application. 

• The first time employees can apply to the Labour Relations Board 
to cancel a union's representation rights is in the 11th month after 
the date the union was certified by the Labour Relations Board. 
This may be even later if there are related Labour Relations Board 
and court proceedings. 

III Employees organize support of others and make a written 
application for cancellation to the Labour Relations Board along 
with signatures from all employees who support it. The Labour 
Relations Board must be convinced by evidence that more than 
50% of the employees in the certified group support the 
application to cancel the representation. Normally there is a vote 
to determine the issue. 

1I If the union opposes the employee's application (which often 
happens) the employees may be required to convince the Board by 
witness evidence that the employer did not influence them in their 
decision to apply to the Board. If the Board is convinced, it 
approves the application. If the Board is not convinced it usually 
refuses to cancel the certification. 

1I Therefore, union certification should not be viewed as a "short 
term experiment" that can simply be removed if you do not get 
what you are promised. 

13. If the Labour Relations Board certifies a union to represent a group of 
employees, am I required to join the union to keep working here? 

GI If a group of employees becomes certified (unionized by the 
Labour Relations Board), then those employees in that group are 
all required to pay union dues and the union may negotiate for 
mandatory union membership. 

14. Therefore: 

• Do not sign a union membership card if you are not convinced 
that joining the union is in your best interest; 

III Do not believe what is said to you about the chances of losing 
your job if you do not sign a membership card. You may be told 
by a union that those who do not sign union membership cards 
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[5] 

can lose their jobs. THAT STATE.MENT IS NOT TRUE. You 
cannot, and will not, lose your job if you do not sign a union card 
in an organization drive. You will not lose your job due to 
involvement in union activities or signing a union card. However, 
if a union did obtain the right to represent employees you are 
a part of, the union may negotiate for mandatory union 
membership. 

• Do not believe what is said to you about wage increases. The 
union cannot guarantee wage increases. Even if a union is 
certified, it must still bargain with your employer on all conditions 
of employment including policies, benefits and wages. No one 
can predict the outcome of collective bargaining, but it is a two 
way street. 

These are a few common questions and answers to those questions. If you are 
approached and want to lmow more about your rights and obligations, make sure you 
find out before you sign a union membership card or do anything. 

We trust this gives you the factual information that can assist you in making decisions. 
Remember, any such decision is your decision to make and you should not be rushed 
into that decision. 

Since this is such an important decision, take as much time as you feel you need and 
ask for any information you feel will assist you BEFORE you decide or sign anything. 
If you have signed something, and you wish to reconsider, you may ask for your card 
back while you consider what to do. 

Prairie Bus Services is constrained by law not to interfere with a union's attempts to 
organize employees and there are legal limits on what we can tell you or discuss with 
you. 

Prairie Bus Services believes the decision of whether to join a union or not should be 
each individual's choice. 

If you still have some unanswered question of a more personal nature, please discuss 
them with me or call Melanie Baldwin at the Saskatchewan Labour Relations Board in 
Regina (787-1541). 

Randy Holfeld testified on behalf of the Union. He has been employed with the 

Saskatoon Public School Division for the past 11 years and has been the local union president for the 

past five years. 
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[6] Mr. Holfe1d said that he was contacted by an employee of the Lanigan School Division 

who expressed concerns about the effect of local school amalgamation on the small union local at 

Lanigan given the many unorganized employees in the area involved in providing services to the school 

district. As a result of this discussion, Mr. Holfeld said that he began organizing activity when he met 

with school bus drivers employed by the Employer in Leroy and Viscount on March 20, 1998 and in 

Lanigan on March 25, 1998. 

[7] The meetings included 17 of the Employer's 25 regular drivers in the district. At the 

meetings there was a discussion of issues raised by school amalgamation and how the Union could 

represent employees. He said that he explained the bargaining process, the Union's dues stmcture, 

union committee elections and other matters. He left information packages, a copy of the Union's 

constitution, and a sample collective agreement for the employees to review. He also left membership 

cards and self-addressed envelopes for returning completed cards. He said that four support cards were 

returned before the Employer sent the Memorandum of April 3, 1998 to the employees. Mr. Holfeld 

said that he received a copy of the Memorandum on April 6, 1998 and when only one ftuiher support 

card was received, he made telephone inquiries of some of the employees he had met with. He said that 

they indicated that they had read the Memorandum and were now not going to sign a support card. 

[8] Mr. Holfeld testified that he was invited to a meeting of employees in the school 

district on April 21, 1998 where he attempted to explain the Union's position with respect to the 

Employer's Memorandum. Several persons in attendance were apparently quite hostile towards him 

and, feeling intimidated, he left. One more support card was received after the meeting. 

[9] In cross-examination, Mr. Holfeld stated that at his initial meetings with the bus drivers 

he pointed out the wages that some unionized school bus drivers were earning in other school districts, 

but did not represent that the Employer's employees could expect wage increases if the Union was 

certified to represent them. 

[10J Rodney Meier testified on behalf of the Employer. He is the Employer's general 

manager and was responsible for the April 3, 1998 Memorandum. Mr. Meier is located at the 

Employer's head office just east of Saskatoon. It also maintains an office and shop at Lanigan staffed 

by a supervisor/mechanic, Lorne Schlosser. Mr. Meier testified that Mr. Schlosser is responsible for the 
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Employer's day-to-day operations in the Lanigan school district including personnel, bus maintenance 

and safety inspections. 

[111 Mr. Meier said that Mr. Schlosser told him of the Union's organizing drive in mid-to

late March, 1998. He said that Mr. Schlosser told him that some employees had expressed concerns to 

him about whether they would retain their jobs if they did not join the Union. Mr. Schlosser consulted 

him, he said, because Mr. Schlosser did not know how to reply. 

[12] Mr. Meier said that he himself was responsible for sending the April 3, 1998 

Memorandum to eachQf the 25 regular bus driver employees. _ He said that the intent of the 

communication was to provide information and assurance that employees would not lose their jobs if 

they did not join the Union. He said that he also wanted the employees to understand that the decision 

to join a union was their choice, to explain "something about the legalities of it" and to advise them that 

they could direct any questions to the Board. 

[13] Mr. Meier explained that because the drivers start and end their runs from their homes, 

seldom attending at the Em~loyer's offices, it was not unusual for the Employer to communicate with 

them by mail, and less often by telephone, regarding company policies and procedures, school board 

policies, and route information and changes. In cross-examination Mr. Meier was unable to recall any 

other general mailing to all drivers since January, 1996; route information is sent only to the specific 

driver involved. 

[14} Mr. Meier testified that neither he nor Mr. Schlosser had communicated with any 

employees regarding the Memorandum after it was sent out. In cross-examination, he admitted that he 

had "dropped in to visit" with the drivers at the schools in Viscount and Lanigan on April 8, 1998. 

[15] Mr. Meier admitted that if Mr. Schlosser had not advised him of the inquiries he was 

getting from employees he would not have sent out the Memorandum. With respect to the reference in 

Item 4 of the Memorandum to "the Union's promises," Mr. Meier admitted that he had no reason to 

believe that the Union in this case had made any promises. With respect to the reference in Item 14 of 

the Memorandum that employees "should not believe what is said to [them] about wage increases," Mr. 

Meier admitted that he had no information that the employees had been told by the Union that they 

could expect a wage increase if the Union was certified. Mr. Meier gave no explanation as to why his 
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Memorandum addressed the matter of wages when he understood the concerns expressed by employees 

to Mr. Schlosser were about job security. By the same token, Mr. Meier had no information that 

employees had any questions regarding how Union officials were paid or their own pay in the event of a 

strike, these matters were addressed by him in Item 10 of the Memorandum. 

Argument 

[16J Mr. Johnson, counsel on behalf of the Union, argued that the issue was whether the 

Memorandum had the potential to intimidate the reasonable employee in the exercise of rights under the 

Act. He argued that the Memorandum suggested that persons 'who had signed a Union membership 

card should try to get it back. Counsel emphasized the references in Item 14 of the Memorandum 

exhorting employees not to join or trust the Union, including: "Do not sign a union membership 

card ... " and "Do not believe what is said to you about. .. " and further implying that employees may 

have been told things that were not true. 

[17] Counsel submitted that the document as a whole clearly expressed an attitude by the 

Employer that it was not in favour of union organization by the employees. C~unsel referred to the first 

two sentences of the Memorandum and submitted that they were of an intimidating nature in that a 

reader could construe that the subject matter of the document deals with matters affecting tenure of 

employment. Counsel argued that the nature of the party that advises an employee that the decision to 

join a Union is an important one (i.e., a Union representative, one's co-worker, one's spouse or one's 

employer) may significantly colour the message because of the unequal power of an employer over an 

employee's economic life. Counsel submitted that the clear intention of the Memorandum was to make 

it known that the Employer was not in favour of Union certification and to dissuade employees from 

supporting the Union. 

[18] Mr. Watson, counsel on behalf of the Employer objected to the form of the application 

in that it alleges that the Union, rather than employees, was intimidated by the Memorandum and, 

therefore, no breach of the Act had been alleged. Counsel said that in fact, therefore, there was no 

application before the Board. Counsel also argued that the Union had failed to satisfY the onus and 

standard of proof to found any alleged breach. He said there was no proof that any person was actually 

intimidated in the exercise of rights under the Act. 
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[19] Counsel submitted that the Memorandum was published by the Employer "in the 

normal course of its business," and was justified because the Board does not publish any written 

material to explain their rights to employees or the obligations and implications of Union certification. 

[20] Counsel argued that the Memorandum was not intimidating and emphasized that it was 

the employee's right to decide whether to join the Union. Counsel submitted that the Memorandum 

was "balanced" in its presentation. 

[21] Counsel also submitted that the Union had put very little effort into organizing the 

employees and nothing the Employer did would have been of any consequence in any event. 

[22] In support of its arguments the Employer referred to the following decisions: 

United Steelworkers of America v. JP. Murphy Inc., [1995J o'L.R.D. No. 4480, 
October 20, 1995 (Ont. L.R.B.); 

Insurance Corporation of British Columbia v. Office and Professional Employees 
International Union, [1998J B.C. L.R.B.D. No. 17l, April 22, 1998 (B.C. L.R.B.); 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 
Saskatchewan Centre of the Arts, [1996J Sask L.R.B.R. 67, LRE File Nos. 292-95 and 
293-95. 

We have considered these and other decisions. 

Analysis and Decision 

(A) The Form of the Application 

[23] We are of the opinion that the objection by counsel for the Employer to the form of the 

application is without merit. The objection was not raised prior to argument after the evidence was in. 

The issue in dispute during the hearing was clear to all and there was no indication that the Employer 

was misled or confused by the form of the application. Paragraph 4 of the application refers to the 

forwarding of the Memorandum to the employees, a copy of which was exhibited to the application, 

and paragraph 5 states that by reason of that fact the Employer was in violation of s. 11(l)(a) of the Act. 

The pleading is sufficiently clear. The objection is dismissed. 
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(B) The s, 11(l)(a) Application 

[24] It is a fundamental right of employees pursuant to s. 3 of the Act to organize in and to 

form, join or assist trade unions and to bargain collectively through a trade union of their own choosing. 

Employers are not ceded any rights or authority by the Act with respect to that issue. Communication 

by an employer with its employees regarding union representation during a union organizing campaign 

is perilous. In Saskatchewan Centre of the Arts, supra, the Board stated, at 73: 

The Board has consistently expressed concern about the intimidating potential of 
communications concerning collective bargaining matters which emanate from an 
employer. In Saskatchewan Joint Board Retail, Wholesale and Department Store 
Union v. Brown Industries Ltd .. LRE Files No. 010-95 and 012-95, the Board 
commented as follows on the significance of employer communication: 

The proviso which was included in the previous version of Section 
11 (1)(a) has sometimes been referred to as an "employer free speech" 
provision. It should be clear from the jurispntdence of this Board that 
we have never interpreted the issue as one which revolves around a 
public interest in protecting the right of an employer as a citizen to 
speakfreely. We have taken the position that allY communication from 
an employer to employees must be seen as coloured by the coercive 
potential present in a relationship where the employer has 
disproportionate power derived from control over employment, and 
the terms and conditions of that employment. In this context, we have 
stressed that an employer is not entitled to influence the decision 
employees make about trade union representation, and that an 
employer makes comments on the representation question at their 
peril. 

In that case, the Board concluded that the amended H'ording of Section 11 (1)(a) could 
not be interpreted as prohibiting all communication by an employer, but emphasized 
the dangerous nature of communication concerning the representation question: 

It is our view that the new wording in Section 11 (1)(a) does not place new restrictions 
on the subject matter of employer communications, or limit all employer 
communication to matters which might strictly be described as ordinary questions of 
business. 171e new section does underline the view which the Board has always taken 
that the concept of ''free speech 11 is something of a red herring in this context. It 
stresses that the focus of the section is on interference and coercion, whether the 
vehicle is commllnicatiollfrom the employer or other conduct. 

As this Board has pointed out, an employer must e..r.ercise particular care 
during an organizing campaign that statements to employees do not have a 
coercive or intimidating effect, or signal to employees that the employer hopes 
they will take a particular view with respect to union representation. 
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[25J In Saskatchewan Centre of the Arts, supra, the Board reiterated, at 73-74, that the 

assessment of an employer's communications with its employees in the context of s. l1(1)(a) of the 

Act is objective: whether the communication would be interfering, restraining upon, intimidating, 

threatening or coercive to "an employee of reasonable fortitude." It is not necessary that an applicant 

prove that the communication actually had that effect on a particular person. 

[26J During a Union's organizing drive it has generally been allowable for an employer to 

reply to false or misleading statements directed to it or its business or to publish the existing terms and 

conditions of employment. However, in the present case, given that Mr. Meier admitted that the only 

alleged concern of some employees of which the Employer was aware was job security, the extreme 

breadth and depth of the Memorandum and its overall import that the Union had, or might, provide the 

employees with false or misleading information or make promises that it would not or may not fulfil, 

belies the alleged intention of the communication. The delivery of the Memorandum constituted a 

campaign by the Employer against the Union's organizing drive. The general tenor of the 

Memorandum is that the Union cannot be trusted and may provide misleading information or suppress 

information about matters such as Union dues, strike pay, remuneration of Union officials and wage 

increase expectations, to name but a few. 

[27J In our opinion, the only purpose of the Memorandum was to influence the employees 

in the exercise of their choice of a Union and would reasonably be construed as such by an ordinary and 

reasonable employee. 

[28] In Alberta Food and Commercial Workers Union, Local 401 v. Super Valu, a Division 

of Westfair Foods Ltd., [1981] Oct. Sask. Labour Rep. 38, LRB File No. 121-81, at 39-40, the Board 

considered the breadth of an employer's right to communicate with employees during an organizing 

campaign: 

During an organization campaign, the employees while at work are a captive audience 
for whatever representation the employer wishes to make to them with respect to the 
union, whether directly or indirectly, while, on the other hand, the union 
representatives do not have free access to the employees at the work place. The 
employees are economically dependant upon the employer for their livelihood and, 
naturally, they are generally highly sensitive to any communications from the employer 
with respect to union organization, whether direct or indirect. It must also be 
recognized that the employer may, in very subtle ways make its wishes known to the 
employees. Recognition of all of these factors leads the Board to very careful scmtiny 
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of all employer actions, communications, and other conduct which might, in the eyes of 
the employees, constitute open or tacit efforts to intelfere in the decision of the 
employees. In such circumstances the employer should remain strictly neutral and 
where an employer takes any actions which stray from strict neutrality, he nms the 
inevitable risk of impinging upon the employees (sic) right to choose or not to choose a 
union without intelference from the employer. 

The employer's right to speak in such situations has been referred to in other 
jurisdictions as 'the right to free speech '. The right is carefidly circumscribed as for 
example by the Canada Labour Relations Board in Retail Clerks International Union 
and the Bank a/Nova Scotia. Selkirk Brand, (1978) 1 CLRBR 544 at 551-2: 

'But our interpretation of these sections does not prohibit all manner 
of comment by an employer. He may reply to inaccurate propaganda 
directed at him or his business (see City and Country Radio Ltd. 
(1975) 11 di 22; (1975) 2 Canadian LRBR 1). He may also state facts 
on issues directly affecting him (see J'.gggart Services Lld. (1964), 64 
CLLC 16,015). He may also accurately publicize the existing terms 
and conditions of employment. But, if he does, he must not make or 
imply any promises or forecast or imply changes either to be benefit 
or detriment of employees. By so doing he is inviting obvious 
conclusions about his authority over the employees and how he can 
exercise it in response to any choice they may make and is thereby 
inteffering with his employees' rights under Part V of the code. ' 

On to the facts of the present case, the Board did not have before it any evidence as to 
what took place or what was said at the meeting between union representatives and the 
employees with respect to which the newsletter was a response. Insofar as the 
newsletter is a comparison of present working conditions or fringe benefits as 
compared to places where a union collective bargaining agreement in effect, the 
newsletter is unobjectionable. However, the comments with respect to job security, 
part time hours, job dignity, and the right to join or not join a union, are not, on the 
evidence before the Board, necessary to counter any false or inaccurate union 
propaganda and constitute an entry by the employer into the debate amongst the 
employees as to the merits of joining or llotjoining a trade union. This debate is none 
of the business of the employer because the Aa gives the employees the privilege of 
making the choice without interference from the employer. The only possible purpose 
of the newsletter is to influence employees in their choice and such conduct is 
prohibited by the aforesaid sections of The Trade Union Act except where they can be 
justified by the employer in areas such as those set out in the Bank QlNova Scotia case 
above. 

Where the comment of the employer is in to the area of expression of opinion as to the 
merits of unionization, it is, in the opinion of the Board, prohibited conduct and such 
expressions will inevitably be viewed by the employees as coercion on the part of the 
employer. 



[1999] Sask. L.R.B.R. 413 C.U.P.E. v. PRAIRIE BUS SERVICES (1983) LTD. 

Each case must be decided on its own individual facts. However, employers must be 
clear that they should remain neutral in any debate as to the merits of unionization and 
if they choose to communicate information to employees during the course of such a 
campaign, they must justifY such communications as being for a legitimate purpose 
other than exercising improper influence upon employees. 
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[29] The subsequent amendment to s. 11(1)(a) has not changed the view of the Board expressed in 

Super Valu, supra. In Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 

Brown Industries (1976) Ltd., et al., [1995] 2nd Quarter Sask. Labour Rep. 71, LRB File Nos. 010-95 & 

012-95, the Board stated, at 85-86: 

The proviso which was included in the pre:,:ious version of Section JJ(1)(a) has 
sometimes been referred to as an "employer free speech" provision. It should be clear 
from the jurisprudence of this Board that we have never interpreted the issue as one 
which revolves around a public interest in protecting the right of an employer as a 
citizen to speak freely. We have taken the position that any communication from an 
employer to employees must be seen as coloured by the coercive potential present in a 
relationship where the employer has disproportionate power derived from control over 
employment, and the terms and conditions of that employment. In this context, we have 
stressed that an employer is not entitled to influence the decision employees make 
about trade union representation, and that an employer makes comments on the 
representation question at their peril. 

In numerous decisions, the Board has considered such factors as the content of 
communications, the environment in which the communication occurs, and the status 
of the relationship between an employer and the trade union representing employees. 
Without denying that an employer may make some kinds of communications to 
employees, the Board has attempted to demonstrate to employers that such 
communication must be carefidly considered, taking into account the significance 
which attaches to any employer utterance in the eyes of employees. Indeed, in a 
decision in United Food and Commercial Workers v. F. W. Woolworth Co. Ltd .. LRE 
file No. 169-92, the Board commented that in some circUlnstances, almost any 
employer communication must be viewed as inherently coercive: 

There is a field of lawfitl employer communication and a field of 
unlawful communication, even during an organizing drive and even 
when the subject is the union. The distinction between what is lawful 
and what is unlmvful is not so much in the topic, although as has been 
stated, certain topics at certain times are almost always an unfair 
labour practice, as it is in the purposes and effects of the employers 
comments. The difficulty with employer communications is that in any 
particular case, the employers comments may serve one purpose or 
the other or both. 
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It is our view that the new wording in s. 11 (l)(a) of the L1£t. does not place new 
restrictions on the subject matter of employer communications, or limit all employer 
communication to matters which might strictly be described as ordinary questions of 
business. The new section does underline the view which the Board has always taken 
that the concept of ''free speech 11 is something of a red herring in this context. It 
stresses that the foclls of the section is on intelference and coercion, 'rvhether the 
vehicle is communication from the employer or other conduct. 

As this Board has pointed out, an employer must exercise particular care during an 
organizing campaign that statements to employees do not have a coercive or 
intimidating effect, or signal to employees that the employer hopes they will take a 
particular view with respect to union representation. 

The relative susceptibility of employees to be iaflucnccd by their employer's conduct 

and comments during a union organizing drive has been reiterated by the Board on many occasions and 

the right to comment on Union representation during that period has generally been strictly 

circumscribed. In Reese v. Holiday Inn Ltd., [1989] Summer Sask. Labour Report 84, LRB File Nos. 

207-88 & 003-89, the Board stated, at 89: 

[31] 

It is settled that an employer is entitled to communicate with his employees so long as 
his communication does not constitute direct bargaining with employees or inteifere 
with, restrain, intimidate, threaten or coerce an employee in the exercise of a right 
conferred by The Trade Union Act. or attempt to undermine the union's ability to 
properly represent its members (see Saskatoon Co-operative Association Limited), it is 
accepted that the employer's place in the debate concerning union representation 
should essentially be one of neutrality unless he is responding to misrepresentations 
directed against him or making statements offact that are true. 

Although the Employer's Lanigan manager, Mr. Schlosser, was not called to testifY 

about the exact concerns of the employees who spoke to him, the evidence was that those concerns 

were only about job security in the event of unionization. The scope of the Memorandum cannot be 

justified in such circumstances. The Memorandum concludes by inviting employees with questions to 

contact not only the Board but Mr. Meier himself. The Board is satisfied that the purpose of the 

Memorandum was to discourage support for the Union and that this would have been clear to the 

employees. There was absolutely no alternative explanation offered for the Employer venturing into 

the areas of internal Union management and the remuneration of its officials, wage expectations, the 

complexity of decertification and many other matters. 



(1999) Sask. L.R.B.R. 413 C.U.P.E. v. PRAIRIE BUS SERVICES (1983) LTD. 429 

[32] The situation in the present case is similar in nature and effect to that considered by the 

Board in United Food and Commercial Workers, Local 1400 v. F. W. Woolworth Company Limited, 

supra. The Board stated, at 71-72: 

[33] 

In the present case, the Board is not dealing with employer conduct or comments that 
have some lawful purpose totally unrelated to the Union's organizing activity and 
which only incidentally impacts upon it. The conduct that is the subject of this 
application has no other reason for existing. Its sole purpose was to inject the 
Employer into the representation issue for the purpose of opposing the union and 
discouraging support for the Union. This was clear to the Board, and we are satisfied 
that it would have been clear to the employees. In fact, no other explanation for this 
extraordinary series of meetings was even offered by the employer. The only possible 
message from the employer was that it did not want a union and hoped to persuade the 
employees that they did not need one. 

Such campaigns may be permissible in the United States, but as the authorities cited 
illustrate, these campaigns have had a difficult time in Saskatchewan because they 
invariably inteifere with the employees' right to join a union of their own choosing. 
The employer 's truthful or lawful facts and opinions have usually been found to be only 
the vehicle for delivering the real message. The real message, as in this case, is that 
the employer has power, is not pleased and would prefer that the employees did not 
support the Union's application for certification. If the Employer was able to exorcize 
the implicit threat, then the campaign would be lmiful. However, then there would be 
no point to the exercise. The unfair labour practice is accordingly granted. 

We have determined that the communication in the present case constitutes a violation 

of s. 11(1)(a) and that the Employer has thereby committed an unfair labour practice. An Order will 

issue directing the Employer to refrain from violation of the section and directing it to deliver a copy of 

the Order and these Reasons for Decision to each person to whom it had delivered the Memorandum 

originally. 
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ATHABASCA CATERING LIMITED PARTNERSHIP, Applicant and UNITED 
STEELWORKERS OF AMERICA, LOCAL 8914, Respondents 

LRB File No. 116-99; August 30, 1999 
Vice-Chairperson, James Seibel; Members: Leo Lancaster and Bruce McDonald 

For the Applicant: Robert Watson 
For the Respondent: Drew Plaxton 

Remedy - Interim order - Criteria - Board reviews principles applied in 
considering application for interim order or interlocutory injunction -
Employer established serious issue to be tried but did not establish sufficient 
labour relations harm if injunction not granted - Balance of convenience 
favours union - Board declines to grant interim relief under circumstances. 

Practice and procedure - Application - Amendment at hearing - Board permits 
employer to amend application for final order at hearing of application for 
interim relief. 

Practice and procedure - Abuse of process - Board denies union's application to 
have employer's application for final order dismissed - Board not persuaded 
that employer's application for final order without merit, frivolous or an abuse 
of Board's process. 

The Trade Union Act, ss. 2(b), 5.3, 11(2)(c), 12, 18, 19 and 42. 

INTERLV1 APPLICATION: REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: The United Steelworkers of America, Local 

8914 (the "Union") has been the certified bargaining agent for a unit of employees of Athabasca 

Catering Limited Partnership ("Athabasca"), or its predecessor since 1992. The last collective 

agreement between the parties expired on December 31,1996. On May 5,1999, Athabasca filed an 

application with the Board alleging that the Union is guilty of an unfair labour practice in violation 

of s. 11(2)(c) of The Trade Union Act, R.S.S. 1978, c. T-17 (the "Act") for failing or refusing to 

bargain collectively with Athabasca. The application has been scheduled to be heard by the Board in 

October, 1999. On July 20, 1999, Athabasca filed the present application for interim relief pending 

the determination of the main application. The Union countered with an application to dismiss the 
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main application on the grounds that it is frivolous, an abuse of the Board's process and discloses no 

cause of action. Athabasca has also applied to amend its application in the manner set forth later in 

these Reasons. 

[2] Materials filed on the interim application, and considered by the Board, included the 

application by Athabasca, the reply by the Union, the interim application, and the affidavits of Tom 

Davies and Bernie Welke. 

[3] The Union is also federally certified as the bargaining agent for a unit of employees 

of Cameco Corporation ("Cameco") at its Key Lake and McArthur River mining operations. The 

collective agreement behveen the Union and Cameco expired at the end of 1998. Athabasca 

provides catering serVices to Cameco at Key Lake. 

[4] The Union and Athabasca engaged in negotiations for a collective agreement until 

August, 1998 when Athabasca applied for conciliation. They continued to negotiate with the 

assistance of the conciliator until March 16, 1999. The conciliator has been unable to arrange a 

meeting of the parties since that date. 

[5] The Union commenced negotiations for a collective agreement with Cameco on 

January 19, 1999. The Union's proposal to Cameco included a provision that "current Athabasca 

Catering employees become Cameco employees with their current seniority dates." To date, 

Cameco has not agreed to the proposal. The Union and Cameco are scheduled to continue their 

negotiations on August 31, 1999. During its negotiations with Athabasca, the Union did not disclose 

the proposal above that it had made to Cameco. When Athabasca became aware of the proposal, it 

demanded, on March 16, 1999, that the Union withdraw the proposal from its negotiations with 

Cameco. The Union has refused. 

[6] Athabasca also alleges that in its negotiations with the Union, the Union has 

proposed inclusion of a term in the collective agreement that Athabasca alleges is contrary to the 

provisions of an exemption granted to Athabasca by the Saskatchewan Human Rights Commission 

pursuant to s. 16 of TIle Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1 to allow for 

preference to be given to northern residents of aboriginal ancestry in certain instances of training, 

promotion, lay-off and recall from lay-off. The exemption continues in effect until December 31, 
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1999. Clause 13.1 O(b) of the expired collective agreement presently provides that the seniority 

rights of employees hired prior to the date of ratification of the collective agreement shall not be 

affected as a result of the preference to northern residents of aboriginal ancestry in matters of 

reduction of work force and lay-off from recall. Athabasca takes the position that "date of 

ratification" must be replaced by the date "January 1, 1995" in order to conform to the exemption. 

Athabasca says that the Union refuses to agree to the change. 

Argument 

r'7] Lt Athabasca alleges that the Union's conduct '.vith respect to its impugned proposal to 

Cameco and its position respecting the reference to the Human Rights Commission exemption in the 

collective agreement with Athabasca evidences a posture in its negotiations with Athabasca 

constituting a failure to bargain collectively in violation of s. 11 (2)( c) of the Act. Athabasca further 

alleges that the Union's representative, Bernie Welke has taken part in, aided, abetted, counselled or 

procured an unfair labour practice in violation of s. 12 of the Act. On this portion of the main 

application, Athabasca seeks orders of the Board declaring that the Union's proposal to Cameco 

regarding Athabasca's employees is illegal; and that the Union's failure to agree to a revision of 

clause 13.1 O(b) of the collective agreement regarding the Human Rights Commission exemption is 

illegal. 

[8] On the interim application, Athabasca seeks a mandatory injunction requiring the 

Union to withdraw the impugned proposal from the Cameco bargaining table and to desist from its 

position with respect to the reference to the Human Rights Commission exemption in the Athabasca 

negotiations. 

[9] Counsel on behalf of Athabasca, Mr. Watson, argued that the Union's conduct is 

illegal. He said that the effect of the Union's proposal to Cameco would be to eliminate Athabasca' s 

business at Key Lake and the Athabasca bargaining unit. He said that, in effect, the Athabasca 

certification Order would be rescinded. Counsel maintained that Athabasca had demonstrated that 

there is serious issue to be tried and cited the Board's decisions in Saskatchewan Joint Board, Retail, 

Wholesale and Department Store Union v. Regina Exhibition Association Limited, [1997] Sask. 

L.R.B.R. 787, LRB File Nos. 256-97, 266-97, 308-97 & 321-97 and Saskatchewan Joint Board, 
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Retail, Wholesale and Department Store Union v. Loraas Disposal Services Ltd., [1998] Sask. 

L.R.B.R. 1, LRB File Nos. 207-97 to 227-97 & 234-97 to 239-97 as authority outlining the 

requirement of disclosure of pertinent information affecting bargaining as a constituent element of 

the duty to bargain in good faith. Mr. Watson asserted that the conduct of the Union demonstrated a 

strategy to avoid concluding a collective agreement with Athabasca until it was determined whether 

it could convince Cameco to accept its proposal. The irreparable harm, he said, would be that if the 

Union was successful in convincing Cameco to hire Athabasca's employees and do the catering in

house, Athabasca would lose the Key Lake catering contract and the bargaining unit would be gutted. 

[10] Counsel on behalf of the T):nion,Mr. Plaxton, stated that the Union had no intention 

of "cancelling" the Athabasca certification Order. He said that the nature of the Union's proposal to 

Cameco regarding the Athabasca employees was essentially to obtain the agreement of Cameco to 

cease contracting out the catering work; under the proposal, Athabasca's affected employees retain 

jobs and seniority. Mr. Plaxton objected that Athabasca was attempting to control the Union's 

bargaining with Cameco. He asserted that the Union was not attempting to avoid or delay 

concluding an agreement with Athabasca, and said that its proposal to Cameco was legitimate and 

unrelated to its negotiations with Athabasca. He denied that there was a serious issue to be tried. He 

said that the evidence was conflicting and, that the Union's position was that it was Athabasca that 

was refusing to return to the bargaining table. He said that there was no evidence of irreparable 

harm; even if Cameco accepted the Union's proposal, it would simply result in Athabasca losing a 

contract, and the potential effect on its business as a whole was unknown. In. any event, he said, 

Cameco is under no obligation to renew its contract with Athabasca. With respect to the balance of 

convenience, counsel said that it favoured the Union and that Athabasca was trying to achieve 

through the Board what it could not achieve on its own: to remove pressure in its own contractual 

relations with Cameco. Finally, Mr. Plaxton argued that there was no urgency to the application 

evidenced by the fact .that Athabasca did not file for interim relief until July and had represented that 

it was not available for the hearing of the main application until October. 

[11J Counsel for the Union cited the following decisions as authority for its arguments: 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. 
Watergroup Companies Inc., [1992] 1st Quarter Sask. Labour Rep. 68, LRB File No. 
011-92. 
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Saskatchewan Jaint Board, Retail, Wholesale and Department Store Union v. 
Prairie Micro-Tech Inc., [1994] 4th Quarter Sask. Labour Rep. 147, LRB File No. 
238-94. 

Loraas Disposal, supra. 

United Steelworkers of America v. SI); Seasons Catering Ltd., [1994] 3rd Quarter 
Sask. Labour Rep. 311, LRB File No. 118-94. 

United Food and Commercial Workers, Local No. 1400 v. Moose Jaw Unit 252 of 
the Army, Navy & Air Force Veterans in Canada Inc., [1995]}'t Quarter Sask. 
Labour Rep. 79, LRB File No. 174-94. 

Statutory Provisions 

[12] 

2. 

The following sections of the Act are relevant to the applications: 

In this Act: 

(b) "bargaining collectively" means negotiating in goodfaith with 
a view to the conclusion of a collective bargaining agreement, or a 
renewal or revision of a bargaining agreement, the embodiment in 
writing or writings of the terms of agreement arrived at in 
negotiations or required to be inserted in a collective bargaining 
agreement by this Act, the execution by or on behalf of the parties of 
such agreement, and the negotiating from time to time for the 
settlement of disputes and grievances of employees covered by the 
agreement or represented by a trade union representing the majority 
of employees in an appropriate unit; 

5.3 With respect to an application or complaint made pursuant to any provision 
of this Act or the regulations, the board may, after giving each party to the 
matter an opportunity to be heard, make an interim order pending the 
making of a final order or decision. 

11 (2) It shall be an unfair labour practice for any employee, trade union or any 
other person: 

(c) to fail or refuse to bargain collectively with the employer ill 
respect of employees in an appropriate unit where a majority of the 
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employees have selected or designated the trade unioll as their 
representative for the purpose of bargaining collectively; 

12 No person shall take part in, aid, abet, counsel or procure any unfair labour 
practice or any violation of this Act. 

18 The board and each member thereof and its duly appointed agents have the 
power of a commissioner under The Public Inquiries Act and may receive and 
accept such evidence and information on oath, affidavit or othenvise as in its 
discretion it may deem fit and proper whether admissible as evidence in a 
court of law or not. 

19(1) No proceedings before or by the board shall be invalidated by reason oJ any 
irregUlarity or technical objection, but the board may, at any stage of 
proceedings before it, allow a party to alter or amend his application, reply, 
intervention or other process in such manner and upon such terms as may be 
just, and all such amendments shall be made as may be necessary for the 
purpose of determining the real questions in controversy in proceedings. 

(2) The board may at any time and on such temlS as the board may think just, 
amend any defect or error in any proceedings, and all necessary amendments 
shall be made for the purpose of detennin ing the real question or issue raised 
by or depending on the proceedings. 

(3) For greater certainty but without limiting the generality oJ subss. (1) and (2), 
in any proceedings beJore it, the board may, upon such tenns as it deems just, 
order that the proceedings be amended: 

(a) by adding as a party to the proceedings any person or trade 
union. that is not, but in the opinion of the board ought to be, a party to 
the proceedings; 

(b) by striking out the name of a person or trade union 
improperly made a party to the proceedings; 

(c) by substituting the name of a person or trade union that in the 
opinion oJ the board ought to be a party to the proceedings Jor the 
name of a person or trade union improperly made a party to the 
proceedings; 

(d) correcting the name of a person or trade union that is 
incorrectly set forth in the proceedings. 

435 
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(4) The board may at any time correct any clerical error in any order or decision 
made by tlze board or any officer or agent of the board. 

42. The board shall exercise such powers and perform such duties as are 
conferred or imposed on it by this Act, or as may be incidental to the 
attainment of the objects of this Act including, without limiting the generality 
of the foregoing, the making of orders requiring compliance with the 
provisions of this Act, with any rules or regulations made under this Act or 
with any decision in respect of any matter before the board. 

Analysis and Decision· 

Motion to Dismiss the Application 

[13] The motion by the Union to dismiss the main application is denied. We are not 

persuaded on the material presently before us that the application is without merit, frivolous or an 

abuse of the Board's process. 

Amendment of the Application 

[14] The motion by Athabasca to amend its main application is allowed. Paragraph 4 of 

the application filed May 5, 1999 is amended by adding the following sub-paragraphs: 

(m) The Union has proposed in collective bargaining with Athabasca and has 
maintained a collective bargaining position that a revised collective 
agreement between Athabasca and the Union must contain a term contrary 
to the provisions of an Exemption Order granted to Athabasca by the 
Saskatchewan Human Rights Commission (Hthe Exemption Order"). This 
Order was issued pursuant to s. 16 of The Saskatchewan Human Rights 
Code Act and is in effect until December 31, 1999. 

(fl) The Union's representative, Mr. Bernie Welke, is taking part in, aiding, 
abetting, counselling and procuring an unfair labour practice and violation 
of the Trade Union Act including s.s 11 (2)(c) and 12 thereof 
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[151 

5.1 

The following paragraph shall be added to the application as paragraph 5.1: 

The Employer seeks a final order that the Union proposals described in sub
paragraphs 4(c) and 4(m) hereof are illegal and shall be withdrawn. 

Application for Interlocutory Injunction 

[16] Interlocutory injunctive relief is a discretionary remedy. The right to claim such 

relief must be clearly established. The purpose of interlocutory injunctive relief is to preserve the 

status quo pending the determination by the Board of the rights of the parties and the grant to the 

applicant of the relief to which it is entitled if the legal right is established. The Board's power to 

grant interlocutory relief is only in protection or assertion of a legal right which can be enforced by a 

final decision. Such relief will only be granted where it is just and convenient to do so. 

[17] The principles applied by the Board in considering an application for an interim or 

interlocutory injunction have been described in several recent decisions including Loraas Disposal, 

supra, where the Board provided the following summary at 522: 

These reasons deal with the application for interim or injunctive relief This Board 
considered the grounds on which injunctive relief will be issued in a number of 
decisions and the criteria can be summarized as requiring the following elements: 

(1) the applicant must demonstrate that there is a serious issue to be decided; 

See:. RlR-MacDonald Inc. v. Canada CAttorngy-Generao, [1994J 1 
S.CR. 311 (S.CC.), at 314. 

Saskatchewan Joint Board Retail. Wholesale. and 
Department Store Union v. Prairie Micro- Tech Inc., [ 1994J 
4th Quarter Sask. Labour Rep. 147; LRE File No. 238-94. 

(2) the applicant must demonstrate that an injunction order is necessary to 
protect it against irreparable harm. In the labour relations setting, the 
Board will be particularly concerned 'with harm to the collective bargaining 
relationship; 

See: Saskatchewan Joint Board. Retail. Wholesale and 
Department Store Union v. Watergroup Companies Inc., 
[1992J r Quarter Sask. Labour Rep. 68; LRE File No. 011-
92 at 77. 
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(3) where my doubt exists on points (1) and (2), the Board will determine the 
application based on the balance of convenience, particularly the balance of 
the respective labour relations harm to the parties. 

See: WatergrollD Companies Inc., supra, at 78. 

Regina Exhibition Association Limited and Saskatchewan 
Joint Board. Retail. Wholesale and Department Store 
I.fl1if2.n., [l997] Sask. L.R.B.R. 393; LRE File No. 165-97, at 
398. 

The legal right that Athabasca seeks to protect in the main application is to require 

that the Union bargain collectively as defined in the Act and cease its alleged violation of s. 11(2)(c). 

However, in addition, it seeks a declaration that certain bargaining proposals, including one at a 

third-party table, are illegal. In that regard, if the Board were to grant the interlocutory relief 

requested by Athabasca it would effectively grant a major part of the relief sought in the main 

application. If the Board were to order on an interlocutory basis that the Union remove the 

impugned proposal from the Cameco bargaining table, it would effectively finally decide that part of 

the issue on the main application. 

[19] Athabasca's right to relief in these circumstances is not clearly established. In the matter of 

the alleged violation of ss. 11(2)(c) and 12 of the Act, Athabasca has demonstrated that there is a 

serious issue to be decided and an arguable issue. But the affidavit evidence is conflicting; the Union 

denies such violations and, indeed, asserts that it is Athabasca that refuses to bargain. \11hether or 

not the Union may refuse to adopt a position in bargaining with Athabasca that ensures that a term of 

the revised collective agreement is consistent with the Human Rights Commission exemption is not a 

matter to be determined on an interlocutory basis. Likewise, whether the Board should interfere in 

the process and content of bargaining at a federally regulated third-party negotiating table (i.e., 

between the Union and Cameco) is also not amenable to interlocutory decision. While we do not 

preclude that Athabasca may succeed in its assertion of the alleged violations of the Act by the 

Union, it is not just and convenient to interfere in the Cameco negotiations. 

[20] Athabasca has not demonstrated that sufficient labour relations harm will result if an 

injunction is not granted. There is no evidence of potential harm to Athabasca if Cameco agrees to 

provide its catering services with its own employees beyond the loss of a contract. It is not the 

Board's policy to interfere in the content of bargaining so as to assist employers to sustain or obtain 
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business contracts. Loss of business, if occasioned by illegal conduct, may be otherwise remediable. 

On the other hand, forcing the Union to withdraw a proposal from the Cameco negotiations on an 

interlocutory basis will irrevocably alter those negotiations. 

[21] The scheduled dates for hearing, commencing on October 19, 1999, were assigned 

by the Board Registrar in accordance with the information provided by counsel for Athabasca on 

May 28, 1999 that those dates were the first upon which he, his client and witnesses were available. 

The application for interim relief was not filed until July 20, 1999. At the hearing of the interim 

application on August 12, 1999, counsel for Athabasca requested that an order for relief issue before 
. 

August 31, 1999 as tbt is the date when the Union is scheduled to return to the b3,rgaining table with 

Cameco. While the delay is not sufficient to defeat the present application, the failure to proceed 

expeditiously tends to indicate a lack of irreparable harm. 

[22] To the extent that there is doubt as to irreparable harm to Athabasca, the balance of 

convenience favours the Union. Interference by the Board in the Union's contract negotiations with 

a third-party regulated by federal statute holds the potential for serious labour relations hann. 

[23] In all of the circumstances the basis for the exercise of the Board's discretion 

to grant interlocutory injunctive relief is not established in this case and the application is 

dismissed. 
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AMALGAMATED TRANSIT UNION, LOCAL 588, Applicant and WAYNE BUS LTD., 
Respondent 

LRB File No. 130-97; August 31,1999 
Chairperson, Gwen Gray; Members: Ken Rutchinson and Bob Todd 

For the Applicant: Brian Me1lor, John McCormick and Bob Wilhelm 
For the Respondent: Rollie Kuntz and Me1anie Ranson 

Practice and procedure - Adjournment - Board declines to grant adjournment 
of interim application and application to full panel for review of Executive 
Officer's Order - Board finds that these types of applications should be dealt 
with expeditiously. 

Practice and procedure - Fun panel review of Executive Officer's Order - Board 
reviews and confirms Order made by Executive Officer. 

Remedy - Interim order - Board holds that, under circumstances, most 
important objective is complete first collective agreement - Board therefore 
declines to make interim order sought by union relating to one outstanding 
issue between parties. 

The Trade Union Act, ss. 4(12) and 5.3. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Amalgamated Transit Union, Local 588 (the "Union") 

was certified to represent employees at Wayne Bus Ltd. (the "Employer") on February 8, 1996. The 

Union applied for first contract assistance from the Board on April 10, 1997. A Board agent was 

appointed on July 14, 1997 to assist the parties to reach an agreement and to report back to the Board 

on areas that may require Board assistance. The Board agent made a preliminary report to the Board 

on December 17, 1997. The Report noted that the Union felt unable to complete negotiations for a 

first agreement until its common employer application brought against the Employer and the City of 

Regina was determined by this Board pursuant to s. 37.3 of The Trade Union Act, R.S.S. 1978, c. T-

17 (the "Act"). As a result, the final report of the Board agent was put on hold. 
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[2J The Board detennined the related employer application (LRB File No. 363-97) on 

June 28, 1999, at which time the Board dismissed the Union's application. As an incidental matter, 

the Board directed the Executive Officer of the Board to detennine whether the first contract 

assistance application should be set for hearing. The Executive Officer of the Board conducted a 

telephone conference call with the parties to hear representations with respect to the setting down for 

hearing of the first contract assistance application and issued an order on August 5, 1999 which 

directed the following: 

(a) 

(b) 

(c) 

(d) 

[3] 

the within application shall be set down for hearing on dates to be scheduled; 

within 15 days of the date of this Order the Respondent shall provide to the 
Applicant copies of its most recent annual financial statement and 
succeeding interim financial statements, such statements to be and remain 
confidential and to be used only for the purposes of the within application; 

not later than 30 days before the date of the hearing the Applicant shall file 
with the Board and serve upon the Respondent a list of the issues in dispute 
and a statement of the Applicant's position on each issue including its last 
offer on each issue; 

within 14 days after receiving the information described in paragraph (c) 
above, the Respondent shall file with the Board and serve upon the Applicant a 
list of the issues in dispute and a statement of the Respondent's position on 
each issue including its last offer on each issue. 

On August 20, 1999, Mr. Robert Watson, counsel for the Employer, applied to the 

Board for the following orders: 

(a) an Order that the August 5, 1999 Order (in LRB File No. 130-97) and 

paragraph (b) of the June 28, 1999 Order (in LRB File No. 363-97) were 

premature because the Board had not decided whether the first contract 

assistance application, pursuant to s. 26.5 of the Act, should be heard and 

because no application had been made by the Union for infonnation and 

documents that the Employer could respond to; 

(b) an Order that the August 5, 1999 Order be set aside in its entirety; 
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(c) an Order directing Mr. WaIter Matkowski complete the actions he was 

directed by the Board to perform in its July 14, 1997 Reasons for Decision and 

Order; 

(d) such other Orders as the Board determines are just and appropriate in the 

circumstances. 

The Employer proposed a hearing date of September 24, 1999. 

On August 23, 1999, the Union filed an application_.f0r -interim rt;'lief seeking an 

interim $2 hour increase in the hourly rates for all employees in its bargaining unit at the Employer. 

The Union complained about the Employer's delay in responding to the Board's Order of August 5, 

1999 and its delay in appealing the Order until August 20, 1999 which was the day required for 

compliance of the Order. 

[6] On August 24, 1999, the Board Registrar set the date for hearing both the Employer 

and the Union applications for Monday, August 30, 1999 and advised both parties at the same time of 

the hearing date. On August 26, 1999 Mr. Watson requested an adjournment of the hearing to 

September 9 or 10,1999 due to other commitments in Manitoba commencing on August 31, 1999. The 

Board Regish'ar advised Mr, Watson that an application for adjournment could be made to the Vice

Chairperson of the Board or the adjournment could be arranged with the consent of the Union, On 

August 27, 1999 Mr. Watson requested a conference call with the Vice-Chairperson of the Board to 

deal with the request for adjournment "without prejudice to the employer's rights to have the Chair and 

two panel members hear the application for adjournment contained in the employer's letter dated 

August 26, 1999." The Board was unable to accommodate this request and the matter of the 

adjournment was set to be dealt with by the full Board at the hearing scheduled for Monday, August 30, 

1999. Mr. Watson was advised that he could appear by telephone conference as neither application 

before the Board required viva voce evidence. 

[7] At the hearing on August 30, 1999, Mr. Kuntz appeared for the Employer and renewed 

the request for an adjournment for the reasons set out in Mr. Watson's August 26, 1999 letter. The 

Union opposed the adjournment application. 
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Ruling on Adjournment Application 

[8] Both matters which were assigned to be heard by the Board on August 30, 1999 are 

matters that ought to be heard expeditiously. The Order made by the Executive Officer of the Board 

on August 5, 1999 was a procedural Order setting down the first contract assistance application for 

Board hearing and was designed to move the application along in the hearing process. The Board 

assigns procedural matters to the Executive Officer in order to increase the efficiency of Board 

hearings and to assist the parties in preparing for hearings. An appeal from an Order of the 

Executive Officer must be brought in an expeditious manner and it will be heard by the Board in an 

expeditious manner. In this case, the fippea! of the- Executive Officer's August 5, 1999 Order was 

requested some 15 days after the Order issued. The matter was set for hearing within four days of 

receiving the request and six days notice of hearing was provided by the Board to the parties. 

[9] Similarly, the Board processes applications for interim relief in an expedited fashion. 

Generally, such hearings are set by the Board within four to seven business days of receipt of the 

application. 

[10J In this case, the Employer sought an adjournment of the hearing primarily because of 

scheduling difficulties for counsel for the Employer. In our view, this is an insufficient reason for 

delaying the hearing of the matters. The Board has limited time available to it to hear matters that 

require scheduling in a short time frame. Hearing dates must be selected according to the availability 

of the Board, not the availability of counsel or the parties in order to ensure the expeditious hearing 

of these matters. Counsel must be prepared to address matters of this nature in short order. If they 

are not personally available, they must make other arrangements to have their clients represented 

before the Board. 

[11] The Board denies the application for adjournment. 
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Employer's Appeal of the August 5, 1999 Executive Officer's Order 

[12] The Board reviewed the Executive Officer's Order of August 5, 1999 and the 

Employer's August 26,1999 request for a full-panel review of the Order. We confirm the Executive 

Officer's Order for the following reasons: 

(a) the application for first contract assistance is outstanding since April 10, 

1997. The original processes put in place to deal with the application are 

placed in doubt due to the simple passage of time. The exchange of new 

financial information, bargaining positions and last offers is necessary given 

the passage of time; 

(b) the Board can consider all substantive issues at the time of the hearing, 

including the issues raised by the Employer in its August 20, 1999 letter. 

The parties however are expected to prepare to deal with the entire 

application before the Board and to raise and deal with all remaining issues 

at the hearing dates to be set by the Board Registrar; 

(c) the parties are entitled and may at any time voluntarily continue a 

conciliation process either through the assistance of the Board agent or 

through the offices of Saskatchewan Labour. The Employer's desire to 

continue the conciliation process is available to it on a voluntary basis at any 

time. The Board would encourage the parties to make all efforts to conclude 

a first agreement. 

Union's Application for Interim Relief 

[13] The Union's application for interim relief in the form of an interim pay raise for the 

employees in the bargaining unit is dismissed by the Board. The Union is understandably concerned 

about the delay in reaching a first agreement for its members and the corrosive effect that a lack of 

agreement is having on its support in the bargaining unit. The request for interim relief in the form 

of an interim wage increase is a novel use of the interim relief power of the Board and one which 
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cannot be ruled out as inappropriate in all instances. In this case, however, we think it is more 

critical for the parties to have the entire first collective agreement resolved in as expeditious a 

fashion as can now be accomplished. 

[14) The Board directs both parties to provide their scheduling forms to the Registrar 

immediately so that dates may be set for the first contract assistance application. 
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
LOCAL 1985, Applicant and GRAHAM CONSTRUCTION AND ENGINEERING 
LTD., GRAHAM CONSTRUCTION AND ENGINEERING (1985) LTD., BFI 
CONSTRUCTORS LTD., BANFF LABOUR SERVICES LTD., JASPER LABOUR 
SERVICES LTD., BANFF FINANCIAL CO. INC., PETER BALLANTYNE 
CONSTRUCTION LTD. and POINTS NORTH CONSTRUCTION LTD., Respondents 

LRB File No. 014-98; September 2, 1999 
Vice-Chairperson, James Seibel; Members: Bruce McDonald and Leo Lancaster 

For the Union: Drew Plaxton 
For Graham Construction and Engineering (1985) Ltd.: L.F. Seiferling, Q.c. 
For Banff Labour Services Ltd., Jasper Labour Services Ltd. and Banff Financial Co. Inc.: Kurt 
Wintermute 
For Points North Construction Ltd.: Jay Watson 
For Peter Ballantyne Construction Ltd.: Garth Bendig 

[1] 

Practice and procedure - Particulars - Board holds that replies sufficiently 
detailed for union to understand nature of defences upon which respondents 
intend to rely - Board dismisses application for particulars. 

Practice and procedure - Prelin. inary objection - Board grants respondent time to 
file adequate reply, failing which inadequate reply will be struck. 

Practice and procedure - Preliminary objection - Board declines to consider 
applications relating to abandonment, res judicata and issue estoppel as 
preliminary to proceedings. 

Practice and procedure - Interpretive ruling - Board policy is not to provide 
interpretive rulings in a vacuum - Board will rule on issue once all relevant 
evidence has been heard. 

The Trade Union Act, s. 37.3 
The Construction Industry Labour Relations Act, 1992, s. 18. 

REASONS FOR DECISION 

James Seibel, Vice-Chairperson: These Reasons for Decision concern a number of 

interim applications made by the parties. The United Brotherhood of Carpenters and Joiners of 

America, Local 1985, (the "Union"), applied for an order directing that each of the Respondents 

provide certain particulars of their respective replies to the Union's application. It also applied for an 
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order striking out the reply by BFI Constructors Ltd., ("BFI") as disclosing no cdence to the Union's 

application. Various of the Respondents applied for orders directing that certain issues be heard and 

determined by the Board as issues preliminary to the hearing of the main application as follows: 

(a) Graham Construction and Engineering Ltd., ("Graham") and Graham 

Construction and Engineering (1985) Ltd., ("Graham (1985)") requested that 

an issue be heard and determined as to whether the Union had abandoned any 

bargaining rights it may have had as against those two Respondents; 

(b) Graham, Graham (1985) and BFI requested that the Board render a decision 

interpreting the nature and extent of exemptions from the operation of the 

legislation in s. 37.3 of The Trade Union Act, R.S.S. 1978, c. T-17 (the "Act") 

and s. 18 of The Construction Industry Labour Relations Act, 1992, SS 1992, c. 

C-29.11 (the "CILRA"); 

(c) Banff Labour Services Ltd., ("Banff'), Jasper Labour Services Ltd., ("Jasper") 

Banff Financial Co. Inc., ("Banff Financial"), Peter Ballantyne Construction 

Ltd. and Points North Construction Ltd. requested that the Board hear and 

determine as a preliminary issue whether Graham (1985) is a successor to a 

unionized company; 

(d) Banff, Jasper and Banff Financial requested that the Board hear and determine 

as a preliminary issue whether the Union's application ought to be dismissed 

as being barred by the doctrines of res judicata and issue estoppel as against 

those Respondents as a result of the Board's decision in United Brotherhood of 

Carpenters and Joiners of America, Local 1867 v. Graham Construction Ltd., 

Graham Construction and Engineering Lld. and Banff Labour Services Ltd., 

[1986] June Sask. Labour Rep. 35, LRB File No. 330-84, regarding Graham 

and Banff, and the decision of the British Columbia Industrial Relations 

Council in United Brotherhood of Carpenters and Joiners of America, 22 

Locals v. Graham Construction and Engineering (1985) Lld. and Jasper 

Labour Services Ltd., [1992] BCIRC No. CI40/92, application for 

reconsideration dismissed [1993] BCLRB No. B299/93. 
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[2] The applications were heard on August 10, 1999. 

Application for Particulars of the Replies 

[3] Mr. Plaxton, counsel for the Union, argued that the particulars requested were 

necessary for the Union to properly prosecute the application. In particular, he asserted that further 

particulars were necessary regarding the Respondents' allegations of prf'judice occasioned by the 

effluxion of time. The Respondents argued that the particulars requested are matters of evidence to 

which the Union is not entitled. 

[4J The Board previously heard and determined the issue of particulars of the application 

in this matter. The Board's decision dated June 22, 1999 summarizes the principles applied by the 

Board to applications of this kind. It is our opinion that the replies are sufficiently detailed for the 

Union to understand the nature of the defences upon which the respective Respondents (with the 

exception ofBFI as addressed later in these reasons) intend to rely at the hearing of the application and 

to prepare for the application regarding production and disclosure of doc,lments scheduled to be heard a 

few weeks hence and for the hearing of the application. 

[51 The application for particulars is dismissed. 

Application to Strike Out the Reply by EFl 

[6] Mr. Plaxton argued that the reply by BFI is wholly inadequate and ought to be struck 

out on the grounds that it discloses no defence to the application and says little more than that BFI 

cannot understand why it has been named as a Respondent to the application. Mr. Seiferling, on behalf 

of BFI, argued that the nature of BFI' s defence, inter alia, is that it has operated openly in recognition 

ofthe Union since 1985 and is excepted from the operation ofs. 37.3 of the Act and s. 18 of the CILRA. 

The reply by BFI dated July 18, 1999 as filed is inadequate. It does not contain even a 

general denial of the application, even though it is clear that the Union has raised the issue that BFI is, 

inter alia, alleged to be a source of common employer status in the application. Neither does the reply 

set forth the legislative exception defence raised by Mr. Seiferling in argument. It has alleged that the 
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Union "has failed to present any rationale for the inclusion of BFl... in [the] unfair labour practice 

application." Mr. Plaxton pointed out that the Union's application involves other issues as well. BF! 

has not applied to have the Union's application struck out as disclosing no cause of action against BFL 

[81 We are of the opinion that the application is sufficiently particular and clear to allow 

BFl to file a defence that complies with the rules of pleading expressed in the Board's jurisprudence. 

BFl's reply, as presently drafted, does not meet those criteria. 

[9] An Order will issue granting BF! fifteen (15) days from the date of the Order issued on 

this application to file an amended reply, failing which its present reply will be struck out without 

further application by the Union. 

Applications to Hear and Determine Certain Issues as Preliminary to the Main Application 

(a) Abandonment 

[10] Counsel for all Respondents argued that the issue of whether the Union had abandoned 

its right to prosecute the application by reason of delay and consequent prejudice to the Respondents 

ought to be heard and determined as a preliminary issue. They asserted that if abandonment was 

established it would dispose of the whole of the case. 

[11J Mr. Seiferling, on behalf of Graham (1985) stated that for the purposes of the 

abandonment issue, his client would admit that it was certified by the Union as a successor to Graham. 

Counsel for the other Respondents opined that if Graham (1985) was not unionized there was no case to 

be prosecuted against them. 

[12] Mr. Plaxton disagreed with the Respondents, arguing that the application alleged 

sources of unionization other than by successorship of Graham (1985) from Graham. He further argued 

that the issue of abandonment did not simply boil down to an effluxion of time argument, but would 

require an inquiry into all that the Respondents have done to avoid their alleged responsibilities vis a vis 

the Union and which caused the delay. He said that the issue would require extensive evidence. 



450 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 446 

[13] It is our opinion that it is not sufficiently clear that detennination of the issue of 

abandonment win dispose of the case such that it ought to be heard and determined as a preliminary 

issue. Even if abandonment by the Union is established, the effect of such determination is far from 

clear. On the evidence and material before us we are unable to conclude that the result would be 

conclusive as the Respondents have asserted. And, as Mr. Plaxton pointed out, the Union intends to 

prosecute the issue of unionization and common employer from sources additional to Graham (1985). 

The application on this point is dismissed. 

(b) Interpretive Ruling 

[14] Mr. Seiferling requested, on behalf of his clients, that the Board hear and determine 

certain issues regarding the interpretation of s. 37.3 of the Act and s. 18 of the CILRA preliminary to the 

hearing of the main application. Specifically, he asked that the Board interpret the exceptions from the 

application of those provisions. We decline to do so. It is not the Board's policy to interpret legislation 

in a vacuum or upon a "reference." The Board has, on occasion, provided interpretive rulings for the 

guidance of stakeholders in very specific circumstances. For example, in 1997, a large number of" 

issues arose around health care reorganization following the Dorsey Commission report. The Board 

issued a series of five interpretive rulings regarding the delineation of the newly-configured bargaining 

units mandated by The Health Labour Relations Reorganization (Commissioner) Regulations, R.R.S. c. 

H-O.03 Reg.1. (See, [1997] Sask. L.R.B.R. 147, 188, 195, 377, 386). But that situation was unique. 

The parties consented to reference of the issues and the hearings took place after the Board had 

completed a consultative process with the stakeholders inviting their comments and suggestions 

regarding collateral issues relating to the circumstances that would be created by a series of draft Orders 

circulated by the Board among the stakeholders. The rulings were not made in an evidentiary vacuum 

and were not preliminary to a main controversy. 

(15] We do not consider it appropriate m the present circumstances to provide an 

interpretive ruling in a matter of this kind preliminary to the hearing of all of the relevant evidence in 

the case. The application on this point is dismissed. 
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(c) Res JudicatalIssue Estoppel 

[16J It is alleged that prior rulings by this Board and by the British Columbia Industrial 

Relations Council have defmitively decided certain issues regarding certain Respondents. It is 

requested that the Board hear and detennine whether the doctrines of res judicata or issue estoppel bar 

the Union's application or certain parts of it. We have reviewed the decisions referred to by counsel, 

cited, supra. Without hearing the evidence in the present case we do not feel that the issues raised may 

properly be decided on a preliminary basis. Even if the objections are well-founded, it will not dispose 

of the entire case. The present case is simply too complex, and the alleged relationships between the 

Respondents have too many tentacles, to ensure that a fair and just result will obtain if parts are hived 

off and detennined in the absence of the evidence of the whole. The Respondents are free to raise and 

argue these issues on the hearing of the main application. This interim application is dismissed. 
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CHARLES HUNT, Applicant and GOVERNMENT OF SASKATCHEWAN, 
Respondent 

LRB File No. 110-99; September 8, 1999 
Chairperson, Gwen Gray; Members: Carolyn Jones and Brenda Cuthbert 

For the Applicant: Charles Hunt 
For the Respondent: Eileen Libby 
For Saskatchewan Government and General Employees' Union: Irvine Martin 

Practice and procedure - Particulars - Employer is entitled to know at least 
basic allegations on which applicant is relying, particularly when key elements 
of allegations disputed - Board orders applicant to provide particulars of 
application within fixed time period. 

Practice and procedure - Full panel review of Executive Officer's Order - Board 
reviews and confirms Order for particulars made by Executive Officer. 

The Trade Union Act, s. 4(12). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Charles Hunt, an employee of Saskatchewan 

Environment and Resource Management at La Ronge, filed an unfair labour practice against the 

Government of Saskatchewan (the "Employer") on April 30, 1999 in which he alleges that the 

Employer has violated ss. l1(1)(a) and U) of The Trade Union Act, R.S.S. 1978, c. T-17, by 

"wrongful dismissal of employment, harassment, intimidation, coercion, threats from April 98 to 

present because I made application to Labour Board and reported the cover-up of corruption, fraud, 

theft, assault, pornography, threats, conflict of interest, liability under O.H.C. regulations." 
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[2] 

particulars: 

On May 26, 1999, counsel for the Employer wrote to Mr. Hunt seeking the following 

[3] 

1. the date that you allege you were dismissed from employment; 

2. particulars of the dismissal including who effected the dismissal and how the 

dismissal was effected; 

3. particulars of the allegations of harassment, intimidation, coercion and 

threats from April, 1998 to the date of the application including details of 

who engaged in such acts, particulars of the acts themselves including when 

and where such acts are alleged to have occurred. 

4. particulars of the reports of the cover-up of corruption, fraud, theft, assaults, 

pornography, threats, conflict of interest and liability under O. H. regulations 

including the names of the persons involved, and particulars includirg the 

dates and allegations of each of the alleged acts. 

On June 25, 1999, the Vice-Chairperson (Executive Officer) of the Board heard an 

application for particulars and granted the following Order: 

(a) that the Applicant, Charles Hunt, shall provide particulars of the allegations 

contained in paragraph 4 of the application as follows: 

(i) the date of the alleged dismissal from employment; 

(ii) particulars of the dismissal including whether it was verbal or 

in writing; 

(iii) particulars of the allegations of harassment, intimidation, 

coercion and threats from April, 1998 to April 29, 1999 

including the detail of each act or statement and particulars as 
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to by whom and when and where each act ur statement was 

committed or made; 

(iv) particulars of the reports of cover-up including: details of the 

nature of each report; whether the reports were verbal or in 

writing; to whom, when and where each report was made. 

(b) that the particulars shall be provided to the Respondent and to the Board 

within 14 days of the date of this order, failing which the Respondent shall 

have leave to apply to the Board to have the application dismissed. 

On July 5, 1999, Mr. Hunt wrote the Board to request a stay of the Vice-Chairperson's 

Order set out above on the grounds that "all the particulars of my hearing will be given at the hearing." 

[5] The Board convened a hearing by telephone conference on August 17, 1999 with Mr. 

Hunt, Ms. Libby, counsel for the Employer, and Mr. Irvine Martin, for the Saskatchewan Government 

and General Employees' Union, ("SGEU"). Mr. Hunt wrote to the Board prior to the hearing indicating 

that he needed a lawyer to argue his case and setting forth some of his claims against the Employer and 

SGEU. 

Arguments 

[6] At the hearing of this matter, the parties engaged in some debate about the facts in 

issue. Mr. Hunt alleges that his employment has been tenninated, while the Employer and SGEU agree 

that Mr. Hunt has been placed on a medical leave of absence. Mr. Hunt argued that he could not 

provide the Board with the particulars requested because he would need to review the extensive 

material which he had collected over the years. 

[7] Ms. Libby, counsel for the Employer, argued that the Employer could not properly 

respond to the matters raised in Mr. Hunt's application because of the lack of particulars. 
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Analysis 

[8] The Board rejects Mr. Hunt's application to stay the Order for particulars and requires 

Mr. Hunt to comply with the Order by October 1, 1999. 

[9] The Board does not wish to be overly technical in dealing with an employee who 

appears before the Board in his own capacity. However, the Employer is entitled to know at least the 

basic allegations which the Applicant is relying on in his case, particularly when key elements of the 

allegations are disputed. In the present case, the Employer denies that Mr. Hunt's employment has been 

terminated. The Order for particulars requires Mr. Hunt to provide details of his allegations, in a 

manner that is consistent with the Board's general practices. 

[10] We would point out to the Applicant that he is not required to provide the Employer 

with the evidence which he intends to call at a hearing of this matter. He need only answer the 

questions set out in sub-paragraphs (i) to (iv) of the Order. There is no requirement to attach 

documentary or other evidence to the statement of particulars. 

[11] The Order for Particulars is amended by permitting Mr. Hunt to file the particulars by 

October 1, 1999. 
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R SYDNEY GLAS, LARRY LANG, BEN SCHAEFFER AND MAUREl!:N 
WOLLBAUM, Applicants v. SASKATCHEWAN JOINT BOARD, RETAIL, 
WHOLESALE AND DEPARTMENT STORE UNION, LOCAL 568 and LORAAS 
DISPOSAL SERVICES LTD., Respondents 

LRB File Nos. 031-99 to 034-99; September 15, 1999 
Vice-Chairperson, James Seibel; Members: Marianne Hodgson and Carolyn Jones 

For the Applicants: R. Sydney Glas, Larry Lang, Ben Schaeffer and Maureen Wollbaum 
For the Union: Larry Kowa1chuk 
For the Employer: Noel Sandomirsky, Q.C. 

Decertification - Employer influence - Board finds that since last rescission 
application dismissed for employer influence employer continues to employ 
questionable strategies in dealing with employees - Board dismisses application 
for rescission. 

Vote - Decertification - Employer influence - Board finds that vote on 
application would not accurately reflect true wishes of employees - Board 
dismisses application for rescission. 

The Trade Union Act, ss. 3, 5(k), 9, 18 and 42. 

REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union, Local 568 (the "Union") was designated as the bargaining agent for a unit of 

employees at Loraas Disposal Services Ltd. ("Loraas"), which operated a solid and liquid waste 

disposal business, by a certification Order dated March 25, 1997. On January 25, 1999 four employees 

of Loraas, R. Sydney Glas, Larry Lang, Ben Schaeffer and Maureen Wollbaum each filed an 

application on behalf of themselves and other employees seeking rescission of the certification Order 

pursuant to s. 5(k) of The Trade Union Act, R.S.S. 1978, c. T-17 (the HAc!"). All four applications were 

consolidated into a single application with the consent of the Applicants and the Union. 
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[2] This is the second decertification applLation respecting this bargaining unit and this 

employer. The first application was dismissed by the Board by an Order and Reasons for Decision 

reported at [1998] Sask. L.R.B.R. 573, LRB File No. 019-98. The case report, at 574-79, contains a 

detailed summary of the extensive prior proceedings before the Board between the Union and Loraas. 

Those proceedings included the determination that Loraas was guilty of several unfair labour practices 

and violations of the Act, reported at [1998] Sask. L.R.B.R. 1, LRB File Nos. 207-97 to 227-97 and 

234-97 to 239-97, and the decision of the Board respecting the remedial portion of the unfair labour 

practice determinations, reported at [1998] Sask. L.R.B.R. 556, LRB File Nos. 207-97 to 227-97 & 234-

97 to 239-97. 

[3] In the latter decision, the Board directed that each of eight employees laid off when 

Loraas closed its vacuum truck division could exercise bumping rights based on seniority; those who 

elected not to return to work were entitled to receive severance; those reinstated were entitled to recover 

full monetary loss. It was within that context that the Board dismissed the prior application for 

rescission referred to above. 

[4] Since then, the Board has heard and determined an application for further directions 

with respect to implementation of the remedial Order; Reasons for Decision relating to this application 

are not yet reported but are dated June 10, 1999. 

Evidence 

[5) Each of the Applicants testified. Steven Mayer, Kevin Wood and Henry Franke were 

called to testifY by the Union. 

R. Sydney Glas 

[6J Mr. Glas was employed seasonally by Loraas as a welder from 1983 to the fall of 1996. 

Since the fall of 1997 he has been employed at close to full time. He was not working at Loraas when 

the Union was certified in the spring of 1997. 



458 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 456 

[7] Mr. Glas testified that his reasons for applying for rescission of the certification Order 

were that he felt that the Union was not fair, that the Union's bargaining tactics were Ha little radical," 

and that the employees could represent themselves. 

[8] Although Mr. Glas was critical of how the Union's local executive was selected, he 

admitted that he had not attended any meetings. He said that he had requested the Union to change the 

date of one meeting "as a test of its loyalty" just to see if it would be done, although, he admitted, he 

had no intention of attending. 

[9] Mr. Glas acknowledged that he had no interest in becoming a UnIon officer or 

encouraging others to do so because he and the other applicants "had one motive in mind: to re-apply to 

get rid of the Union decision." He also said he had no real interest in the Union's wage proposals to 

Loraas for the same reason. He did not know what those proposals were. 

[10] With respect to the meetings that were called to gamer support for a decertification 

application, Mr. Glas acknowledged that none (If the employees who were the subject of the Board's 

remedial Order referred to earlier in these Reasons for Decision were invited. Mr. Glas further 

acknowledged that he realized that if the decertification application was successful, at least some of 

those employees would likely lose their jobs. 

[11] Mr. Glas also expressed the opinion that he objected to the Union's "waste of 

taxpayers' money" which he said was occasioned by the many proceedings before the Board between 

the Union and Loraas. 

[12] In his application to the Board, Mr. Glas declared Ha poison atmosphere is caused by 

the Union and not by the Management." When asked in cross-examination what he meant by this, he 

said "No one thing in particular that they have done." He did, however, refer to the manner in which 

the Union conducted its meetings, but again admitted he had not attended any. 

[13] When asked by counsel for the Union whether he had ever had a conversation about 

the Union with Loraas' principal, Carmen Loraas, Mr. Glas admitted that he probably had and 

concluded that Mr. Loraas was not happy that the Union was in the workplace. Mr. Glas gave his 

opinion that Loraas was entitled to know who supported the Union and who did not. He said that he 
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had not discussed with management whether the employees would receive a wage increase if the 

decertification application was successful, but admitted that he was hopeful. He denied that there had 

been any employer influence in making his application. 

Maureen Wol1baum 

[14] Ms. Wollbaum has been employed by Loraas as the office manager since March, 1998. 

She testilied that she "discovered more cons than pros to the Union," but did not elaborate. She said 

that the applicants had "brainstormed" on how to decertify the Union. She said she was concerned 

because she believed that some other workplaces represented by the Union have closed. She said that 

she did not appreciate the Union's "radical behavior," but again did not elaborate on what she meant by 

that phrase. She denied that there was any influence by Loraas in making her application. 

[15J In cross-examination, Ms. Wollbaum admitted that she had left a non-union job to 

apply for her present job at Loraas which she knew to be unionized from friends and acquaintances that 

worked there. She said that she had spoken to Mr. Glas before she started at Loraas. However, she said 

that the job at Loraas paid significantly better than her previous job. 

[161 When asked what "radical behavior" by the Union she objected to, Ms. WolIbaum 

replied that fellow employees were receiving harassing phone calls, but she was unable to provide any 

examples of which she had personal knowledge. And, when asked whether if it was definitively proven 

that it was not anyone from the Union that had made such calls it would change her view of the Union, 

Ms. Wol1baum admitted that it would not. As office manager she works directly for Mr. Loraas and 

thought that he did not want anything to do with the Union even before she started working there. When 

asked why she assumed that was his view, Ms. Wol1baum replied, "we would not be here today if he 

did." 

[17] Ms. Wollbaum testified that, although she was required to join the Union when she 

began work at Loraas, she had never attended a union meeting, and admitted that when she and her 

fellow applicants requested the Union to change a meeting date it was "as a test of their good faith" 

even though she had no intention of attending. 
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[18] Ms. Wollbaum said that the applicants formed an informal "decertification committee" 

and admitted that she had at least partially prepared the committee's newsletter and documents at work 

and that she took no pains to hide that fact from Mr. Loraas. She gave no indication that she was 

dissuaded from doing so. 

[19] Ms. W ol1baum said that there was a rumour in the workplace that there probably would 

not be any pay increase as long as the Union remained and that if the Union W'l,S decertified it was 

likely that the employees would receive a wage increase. 

[20] When asked what she meant by the statement in her application that the Union had 

poisoned the atmosphere at the workplace, Ms. Wollbaum said that she was unable to say. 

Ben Schaeffer 

[21] Mr. Schaeffer is an employee of Loraas and was at one time an alternate member of the 

Union's bargaining committee. Mr. Schaeffer was one of the applicants on the previous application for 

rescission referred to earlier in these Reasons for Decision. Mr. Schaeffer testified that he objected to 

the manner in which Union executive positions had been filled. He also said that he was concerned 

about closure of the workplace by Loraas if the Union remained, but did not explain why. 

[22] When asked on cross-examination what circumstances in the workplace had changed 

since the previous rescission application, Mr. Schaeffer said that there had been no real changes. When 

asked whether the Union had done anything in the intervening year to heighten his concern, he replied, 

"the fact that they won't let go." Mr. Schaeffer said that he blamed the presence of the Union for the 

lack of a wage increase in the past two years stating that he assumed that increases were held up 

because of negotiations, but, he admitted, he had not asked the Union about it. However, he said that 

even ifit was not the Union's fault, it would not change his mind about decertification. Mr. Schaeffer 

said that he believed that ifthe Union was decertified the employees would receive a wage increase. 
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LanyLang 

[23] Mr. Lang has been employed as a mechanic at Loraas since 1989. He was a co-

applicant with Mr. Schaeffer on the previous rescission application. Mr. Lang testified that his 

complaints about the Union included the manner in which Union officers were selected, short notice of 

Union meetings, and what he called "strong arm tactics," although he did not elaborate on what he 

meant by this. 

[24] In cross-examination, Mr. Lang admitted that although he had participated in a request 

to have the Union change the date of a meeting to see whether it would comply, he had no intention of 

attending. He also admitted that since his previous application for rescission of the certification Order 

there had been no change in circumstances in the workplace. 

Steven Mayer 

[25] Mr. Mayer was first employed by Loraas as a vacuum truck operator in November, 

1995. He was laid off in June, 1907 when Loraas closed the vacuum division and sold the trucks. He 

returned to work at Loraas, along with Kevin Wood and Henry Franke, in early November, 1998 as a 

result of the Board's remedial Order referred to earlier in these Reasons for Decision. 

[26] Mr. Mayer testified that on his return to work he sought to bump to an accounts 

receivable position in the office. However, he was set to work for the first two days cleaning the shop 

floors and garbage trucks. After that he was moved for a period of time to a small truck used to empty 

and clean portable toilet units; then he was put on to delivery and pickup of portable toilets. At the time 

of the hearing in May, 1999 he was back in the shop washing garbage trucks, waste bins and portable 

toilets. These jobs, he said, were considered the most menial in the workplace. However, he testified 

that there were at least three truck driver positions, for which he was qualified, being worked by persons 

junior to him. He said that when he first returned to work, Mr. Loraas had told him he would be 

speaking to Mr. Mayer about his long-term work assignment, but that Mr. Loraas had never done so. 

[27] Mr. Mayer said that the jobs he had been given since his return were humiliating. He 

said that whereas prior to his termination he had a shop key and an electrified parking stall, he was 

provided with neither on his return to work. Also, he said that Mr. Loraas has point blank told him that 
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he does not liki: him. As at the time of the hearing, Mr. Mayer had not received his compensation for 

monetary loss from Loraas which was ordered by the Board. He indicated that if the Union was 

decertified, he would be fearful oflosing his job. 

Kevin Wood 

[28] Mr. Wood was employed by Loraas as a vacuum truck operator from July, 1994 until 

he was tenninated when the division was closed. He returned to work in November, 1998 pursuant to 

the Board's remedial Order. On his return to work, he had sought to bump into the dispatcher's 

position, currently filled by a more junior employee. He testified that since his return to work he has 

been assigned to washing floors, waste containers, portable toilets and garbage trucks. He described it 

as "a dirty, ugly job" that caused him not to feel very good. He said that there were at least five truck 

drivers junior to him and that he was qualified to do the job. He also said that, since his return some six 

months earlier, Mr. Loraas had not spoken to him about a pennanent assignment although he had told 

Mr. Wood that he would do so. 

[29] Mr. Wood stated that he felt that he was treated differently by management than the 

group of employees who were overtly anti-union; he said that most members of that group had received 

special company jackets, better parking stalls and overtime opportunities, and that he had not. 

[30] Mr. Wood testified that in April, 1999, Mr. Loraas had warned him about conducting 

union business on company time, and when Mr. Wood denied doing so, he said that Mr. Loraas accused 

him oflying and of stealing from him, although he did not elaborate on what Mr. Loraas meant by this. 

Henry Franke 

[31] Mr. Franke was also a fonner vacuum truck operator returned to work at Loraas in 

November, 1998 pursuant to the Board's remedial Order. 

[32] When he got his recall notice, Mr. Franke had been working as a salesperson at an 

automobile dealership and, on his return to Loraas, sought to bump into a sales position occupied by a 

more junior employee. For the first three or four weeks he was assigned to wash floors and garbage 

trucks. He then trained for an hour or two to operate a roll-off truck which he has continued to do. 
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However, he asserted that he is treated differently than the other roll-off drivers; they are allowed to 

work through the lunch hour, but the general manager, Mr. Laturnas, requires him to return to the shop 

for an unpaid lunch hour. Mr. Franke also said that he has received much less opportunity to work 

overtime than the others. 

[33] He also said that he is still required to wash garbage trucks from time to time while 

more junior employees continue to drive truck. Mr. Franke said that Mr. Loraas has asked him several 

times to change to a piece work operator from a steady wage, but that he has resisted the change 

because the nature of call assignment can greatly affect the profitability of working piece work; he was 

afraid that he might be assigned the least profitable calls. He also said that on several occasions Mr. 

Loraas has called him rather derogatory names. 

[34] Mr. Franke said that he feels that he has been singled out from other employees and is 

under constant stress. He related that when he returned to work he asked Mr. Loraas for a day off to 

accompany his wife for surgery in Saskatoon. He said that after neglecting to give him a reply for quite 

a length of time, Mr. Loraas refused the request and as a result the surgery was postponed. 

[35] 

terminated. 

Arguments 

[36] 

Mr. Franke testified that he felt certain that if the Union was decertified, he would be 

Mr. Glas presented the argument on behalf of the applicants. He said that he and the 

persons supporting the application did not want what he called Ha collective lifestyle" and did not want 

union representation. He said that the employees are capable of negotiating with Loraas each on their 

own behalf. He asserted that the employees simply wanted the opportunity to vote on the issue. He 

said that the applicants were merely trying to "discontinue the services of an ineffectual agent." 

[37} On behalf of the Union, Mr. Kowa1chuk advised that the Union did not intend to 

criticize the applicants. He asserted that there was evidence that Loraas treated employees it deemed to 

be supporters of the Union in a discriminatory fashion, that it was clear that Loraas did not want the 

Union and meted out consequences to those engaged in Union activity. He said that most of the local 
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leaders of the Union are gone from the workplace and the three persons returned to work by dint of the 

Union's efforts are treated by management without respect. 

[38] Mr. Kowa1chuk argued that while the Union accepted the applicants' sincerity, the 

evidence supported the inference that they were reflecting Loraas' views. He said that despite extensive 

proceedings before the Board, the Union has been restrained in the number of unfair labour applications 

it has filed with the Board. 

[39] Counsel asserted that the poisoned atmosphere, that the Board detennined existed in 

the first decision on decertification resulting from Loraas' conduct, remains. Counsel filed several 

cases in support of his arguments, including the prior decisions involving the Union and this Employer, 

and the following: 

C. U.P.E., Local 3597 v. Town of Watrous, [1993] 4th Quarter Sask. Labour 
Rep. 52, LRB File No. 128-93 

S.E.I u., Local 336 V. The Royal Canadian Legion, Branch No. 56, Swift 
Current, [1990] Summer Sask. Labour Rep. 99, LRB File No. 192-89 

c.u.P.E., Local 3477 v. Saskatoon Society of the Prevention of Cruelty to 
Animals, [1994] 3rd Quarter Sask. Labour Rep. 100, LRB File Nos. 007-94 to 
012-94 

SJBRWDSU v. Raider Industries Inc., et aI, [1997] Sask. L.R.B.R. 97, LRB 
File Nos. 169-96 & 170-96, and [1996] Sask. L.R.B.R. 297, LRB File No. 005-
96 

Dreher v. SJBRWDSU and Watergroup Canada Ltd., [1993] 3rd Quarter Sask. 
Labour Rep. 131, LRB File No. 033-93 

UFCW, Local 1400 v. Madison Development Group Inc., [1996] Sask. 
L.R.B.R. 75, LRB File No. 131-95 

SJBRWDSU v. Prairie Micro-tech Inc., [1995] 3rd Quarter Sask. Labour Rep. 
183, LRB File Nos. 250-94 to 252-94 

Wilson v. Remai Investment Co. Ltd., (1990] Fall Sask. Labour Rep. 97, LRB 
File No. 088-90 

Choponis v. Madison Development Group Inc., [1996] Sask. L.R.B.R. 511, 
LRB File No. 226-95 
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Gabriel v. Saskatoon Science Centre, [1997] Sask. L.R.B.R. 232, LRB File 
No. 345-96 

Davies v. Dutchak Holdings Ltd., [1997] Sask. L.R.B.R. 636, LRB File No. 
117-96 

Statutory Provisions 

[401 Relevant provisions of the Act include the following: 

3 Employees have the right to organize in and to form, join or assist trade 
unions and to bargain collectively through a trade union of their own choosing; and 
the trade union designated or selected for the purpose of bargaining collectively by the 
majority of the employees in a unit appropriate for that purpose shall be the exclusive 
representative of all employees in that unit for the purpose of bargaining collectively. 

5 The board may make orders: 

(k) rescinding or amending an order or decision of the board 
made under clause (a), (b) or (c) where: 

(ii) there is no agreement and an application is 
made to the board to rescind or amend the order 
or decision during a period of not less than 30 
days or more than 60 days before the 
anniversary date of the order to be rescinded or 
amended; 

notwithstanding a motion, application, appeal or other proceeding in 
respect of or arising out of the order or decision is pending in any 
court; 

9 The board may reject or dismiss any application made to it by an employee or 
employees where it is satisfied that the application is made in whole or in part on the 
advice of, or as a result of influence of or interference or intimidation by, the employer 
or employer's agent 

465 
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18 The board and each member thereof and its duly appointt!d agents have the 
power of a commissioner under The Public Inquiries Act and may receive and accept 
such evidence and information on oath, affidavit or otherwise as in its discretion it may 
deem fit and proper whether admissible as evidence in a court of law or not. 

42. The board shall exercise such powers and perform such duties as are 
conferred or imposed on it by this Act, or as may be incidental to the attainment of the 
objects of this Act including, without limiting the generality of the foregoing, the 
making of orders requiring compliance with the provisions of this Act, with any rules 
or regulations made under this Act or with any decision in respect of any matter before 
the board 

Analysis and Decision 

[41] In the decision dismissing the first application for rescission of the certification Order 

("Rescission #1", supra), the Board determined at 585, that the actions of Loraas to that time, including 

the termination of nine employees, Messrs. Mayer, Wood and Franke among them, 

[42] 

... had a corrosive effect on the perception of the Union as an effective agent to obtain 
and maintain fair terms and conditions of employment and on its actual ability to 
bargain a first agreement. 

The Board determined, at 586, that since July, 1997 little had occurred to remedy that 

situation: 

[43] 

The evidence heard by the Board on the present application leads us to conclude that 
little has occurred since July, 1997 to ameliorate the irreparable labour relations 
harm which was demonstrated at the time. Little progress has been made in 
bargaining and the Union has had to dedicate significant resources to the pursuit of 
redress for Loraas' actions. Those actions had been previously detennined by the 
Board to constitute several unfair labour practices. 

The Board also determined in that decision, at 592, that, 

The failure of negotiations to progress towards a first contract lies squarely upon 
Loraas. A critical result of its conduct and unfair labour practices has been to erode 
confidence in the Union among the employees in the unit and to create a climate of 
frustration, tension and insecurity. The Board finds that this is what has motivated the 
present application for rescission. Had bargaining progressed in a fair and 
reasonable manner on all issues, including the consequences of the sale of the vacuum 
truck division, the atmosphere in the workplace and the relationship between the 
Union and Loraas and the perception of the status and effectiveness of the Union 
would in all likelihood be much different. 
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[44] Apparently theie has been little progress towards a first agreement since then. 

[45J Indeed, the Union has applied for assistance in achieving a first contract. In Reasons 

for Decision reported at [1999] Sask. L.R.B.R. 123, LRB File Nos. 031-99 to 034-99 & 037-99, the 

Board ordered that the instant rescission application be heard prior to hearing the first contract 

assistance application. 

[46} In Rescission #1, supra, the Board determined that Loraas had exerted influence in the 

making of the application within the meaning of s. 9 of the Act. At 592, the Board stated: 

[47] 

Loraas ' conduct in the present case, however, is more serious and of a nature that has 
created an atmosphere of extreme insecurity among the employees and has driven a 
wedge between the employees who were unlalifully terminated and those who remain. 
Regardless of whether this was Loraas' intention, it is the clear result. The labour 
relations hann identified by the Board in its ruling last July apparently had not been 
remedied by the time this application was filed. 

At 592-93, the Board accepted the following defmition of "influence": 

The definition of "influence" according to Webster's Dictionary includes the 
following: 

The act or power of producing an effect without apparent exertion of 
force or direct exercise of command; the power or capacity of 
causing an effect in indirect or intangible ways. 

Accordingly, influence, as that term is used in s. 9 of the Act. may be exercised or 
received unknowingly or without consciousness or deliberation. It may emanate 
vaporously from the employer like a miasma or cloud rather than be exercised 
directly. This is not a new concept. Indeed, some 35 years ago the Board addressed 
such a situation in Diehl v. Armv & NaY)! Department Store and Retail. Wholesale 
and Department Store Union. AFL-CIQ/CLC. [1955-1964J 2 Sask. L.R.B.D. 48 
(upheld on judicial review at [1955-1964J 2 Sask. L.R.B.D. 213) asfollows, at 51: 

From all this and more it was made apparent that the store was 
more preoccupied with a desire to get rid of the union than with the 
promotion of industrial peace through collective bargaining in good 
faith, which is the primary purpose and objective of The Trade 
Union Act. Accordingly, though admittedly there is no direct 
evidence on the point, the sum total of the facts and circumstances of 
the case lead the majority members of the Board to the firm 
conclusion that this application to rid the store of the union is in fact 
the direct result of the influence by conduct exerted by the employer 
upon its employees and that as such it should not be granted. 
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As an alternative to rescission, counsel for both the applicant and the 
employer asked that a vote be ordered to determine the extent of union 
support among the employees. It is the firm opinion of the majority 
members of the Board that the true wishes of the employees cannot be 
determined by a vote at this time having regard to the prevailing 
atmosphere in the store and until such time as the confusion and fears 
of the employees have been dispelled by the employer's willingness to 
negotiate a collective bargaining agreement in good faith. 

It is felt thnt in view of what has transpired in this store the parties 
have had neither the necessary climate nor the time to conclude the 
desired agreement. 

The Board was also concerned about the apprehension of betrayal among the 

employees, stating, at 594: 

[49] 

Although not an issue raised directly by counsel, in these circumstances the evidence 
has also given the Board cause to be concerned about the "apprehension of betrayal" 
among the employees which, briefly stated, is a state of affairs where the relationship 
between Mr. Lang and Mr. Schaeffer and Loraas would cause employees to support 
the application out of fear that if they did not, it would be made known to management. 
More likely thart not this would explain why Mr. Lang and Mr. Schaeffer have filed 
evidence of majority support for the rescission and the Union was able to file evidence 
of majority support for the Union shortly thereafter. 

The Board has a grave concern that in all the circumstances a vote on the present 
application would not accurately reflect the true wishes of the employees who are 
frustrated or confused or frightened, or all of the above, by what has occurred over 
the past year. To order a vote would be to subject them to what will surely be an 
intense campaign for their support by both sides. In the present climate, which has 
been created by Loraas, to grant this application or order a vote in the 
circumstances of this case could constitute a denial of the employees' rights under s. 
3 of the Lk1 to bargain collectively through the Union they have chosen before there 
has been the fair opportunity to do so through no fault of the Union. 

In the present case, we have heard no evidence that convinces us that there has been 

any change in the situation; indeed, we have concluded that rather than cease the subtle, and not so 

subtle, manipulations of the past that have so poisoned the atmosphere in the workplace, Loraas has 

continued to trod the same path and to employ questionable strategies. 
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[50} Loraas' cynical treatment of Messrs. Mayer, Wood and Franke is distasteful and, if 

not specifically or consciously intended to foster division among the employees, fear, loathing and 

insecurity in the workplace, and subject the Union to derision and ridicule for its perceived 

ineffectiveness, it almost certainly has had that result. 

[51} We are convinced that in all of the circumstances a vote on the application for 

rescission would not accurately reflect the true wishes of the employees. 

[52] The application is dismissed. 
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SASKATCHEWAN GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Applicant v. RURAL MUNICIPALITY OF P ADDOCKWOOD No. 520, Respondent 

LRB File Nos. 059-99 and 087-99 to 093-99; September 15, 1999 
Vice-Chairperson, James Seibel; Members: Brenda Cuthbert and Carolyn Jones 

For the Applicant: Tom McKnight 
For the Employer: Jean Maksymiuk 

Employee - Seasonal - To determine if seasonal employee should be listed on 
statement of employment, issue is whether employee has significant continuing 
interest in representation question - Board determines that two seasonal 
equipment operators maintained substantial and tangible employment 
relationship and should be listed on statement of employment. 

Employee - Status - Leave of absence - To determine if employee on sick leave 
should be listed on statement of employment, issue is whether employee has 
maintained continual and tangible interest in issue of union representation -
Board determines that employee on sick leave should be listed on statement of 
employment. 

Unfair labour practice - Dismissal for uni!)n activity - Failure to rehire seasonal 
employee - Employer's explanation for failure to rehire and effective discharge 
of seasonal employees not coherent or credible - Employer's actions motivated, 
in part, to discourage employees from supporting union - Board finds violation 
of s. ll(1)(e) of The Trade UniOlI Act. 

Unfair labour practice - Intimidation - Board finds that failnre to recall 
seasonal employees intimidated or coerced employees or interfered with their 
exercise of rights under The Trade Union Act, even if employer did not have 
that intention - Board finds violation of s. ll(I)(a) of The Trade Union Act. 

Unfair labour practice - Unilateral change - Lay-off - Board finds that 
employees on lay-off had reasonable expectation of recall - Employer's change 
to system of recalling seasonal employees constituted unilateral change within 
meaning of s. l1(l)(m) of The Trade Union Act. 

The Trade Union Act, ss. 3, 5(d), 5(e), 5(f), 5(g), l1(1)(a), l1(l)(e), l1(l)(m), 18 
and 42. 
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REASONS FOR DECISION 

Background 

[lJ James Seibel, Vice-Chairperson: On March 9, 1999 the Saskatchewan Government and 

General Employees' Union (the "Union") filed an application (designated as LRB File No. 059-99) 

seeking to be certified as the bargaining agent for a unit comprising all employees of the Rural 

Municipality ofPaddockwood, No. 520 (the "Employer"). 

[2J In its application, the Union estimated that there were five employees in the unit 

applied for. In its reply, the Employer took the position that three employees that it says are 

seasonal, casual or temporary, Lloyd Schindel, Brian Campbell and Robert Ealey, are not 

"employees" within the meaning of The Trade Union Act, R.S.S. 1978, c.T-17 ("the Act") and ought 

not to be included on the statement of employment and for the purposes of determining whether the 

Union has majority support. It takes the position that there are only two permanent employees in the 

unit applied for: part-time clerical person, Barlette Beckman and full-time grader operator, George 

Doyle. Ar,d, the Employer further denied that it is an "employer" within the meaning of s. 2(g) of 

the Act in that it employs less than three employees. 

[3] On April 3, 1999 the Union filed an application (designated as LRB File No. 087-99) 

alleging that the Employer had committed unfair labour practices in violation of ss. 11(1) (a), (e) 

and/or (m) of the Act. The grounds upon which the application was made are, briefly, that in failing 

to recognize Messrs. Schindel, Campbell and Ealey as employees for the purposes of the Act, and in 

failing to recall them to work for the 1999 construction season, the Employer had, in practical fact, 

terminated their employment because of union activity and attempted to intimidate employees in the 

exercise of rights under the Act. The Union also alleged that these actions by the Employer are a 

unilateral change to the terms and conditions of employment. 

(4) The Union also filed applications (designated as LRB File Nos. 088-99 to 093-99, 

inclusive) seeking reinstatement of and compensation for monetary loss suffered by each of Messrs. 

Schindel, Campbell and Ealey in the event that it is determined that their employment was 

unlawfully terminated. 
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The Evidence 

[5] Each of Messrs. Lloyd Schindel and Robert Ealey had been employed by the 

Employer as a heavy equipment operator during the 1997 and 1998 spring to fall construction 

seasons. Mr. Campbell was employed for the first time starting in April 1998 for that season. As 

well, Messrs. Schindel and Ealey each worked for some part of the 1997-98 off-season, and Messrs. 

Schindel and Ealey each worked for some part of the 1998-99 off-season. None of the men were 

recalled to work for the 1999 construction season even though the Employer determined, in April, 

1999, that it would require two full-time and one part-time equipment operators for the season. 

[6] After the 1997 construction season, Mr. Ealey worked sporadically for the 

Employer, during the winter on snow removal. Mr. Schindel worked under a contract with the 

Employer doing an office renovation. All three men were called in for seasonal construction work 

starting in April, 1998. 

[7] After the 1998 construction season, Messrs. Campbel1 and Schindd were laid off on 

November 18 and 23, 1998 respectively. The records of employment issued by the Employer 

indicate they were laid off for shortage of work and that their expected date of recall was unknown. 

Mr. Ealey had gone on sick leave on October 16, 1998 following a serious non-work related injury, 

and subsequently received disability insurance benefits through the Employer's plan with the 

Saskatchewan Association of Rural Municipalities ("S.A.R.M."). He was also issued a record of 

employment indicating layoff for lack of work with an unknown expected date of recall, but was 

retained on the Employer's payroll for payment of the disability benefits. Had he not been injured, 

the evidence was that he would almost certainly have again worked during the winter removing 

snow. 

[8] Messrs. Schindel and Campbell were recalled in January, 1999 to do some 

renovation work on the Employer's shop and to make repairs to some of the equipment. The 

Employer's records indicate that they were paid wages for the work rather than under a contract, in 

contrast to Mr. Schindel the winter before. 
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[9} Tom McKnight, an organizer for the Union, testified that he was first contacted by 

Mr. Schindel in January, 1999 and that he first met with a group of employees of the Employer 

interested in organizing a union in February. 

[10J Wayne Paczay, the reeve of the Employer, was cross-examined by Mr. McKnight. 

Mr. Paczay maintained that the Employer had only two permanent employees and that Messrs. 

Schindel, Campbell and Ealey were seasonal employees who had not been recalled after layoff in the 

fall of 1998. 

[l1J Mr. Paczay described the process followed by council in determining how many 

seasonal employees it would need for each annual construction season. He said that it is discussed 

on a preliminary basis between January and March, but that the final decision is not made until April 

at the earliest, when the Employer's final budget is struck. He said that while the Employer 

employed the three men as seasonal workers in each of 1997 and 1998, it had not had such a large 

seasonal workforce since at least before 1995. According to Mr. Paczay, the 1999 budget was under 

pressure because the Employer had dor.e so much construction work in 1998 and its reserves were 

depleted. He said that the Employer intended to perform much less construction work in 1999. But, 

he admitted, that by the time of the hearing of this matter, the Employer had determined that it would 

require the equivalent of more than two full-time seasonal workers for 1999. 

[12J Mr. Paczay admitted that at the January meeting of council, it was resolved to 

provide Mr. Campbell with a wage increase for 1999, but not to provide an increase to Mr. Schindel 

who was already earning a higher wage. But, Mr. Paczay said, the increase for Mr. Campbell was 

only to be effective if he was recalled to work. We were not provided with the minutes of the 

council meeting that might corroborate this characterization. He admitted that he had informed 

Messrs. Campbell and Schindel of council's decisions on wage increases while they were working in 

the Employer's shop in late January, 1999. 

[13) Mr. Paczay admitted that during a chance meeting with Mr. Campbell in early 

March, 1999, he had asked him whether he was available and willing to work for the Employer in 

1999 at a wage rate of $9.00 per hour and that Mr. Campbell had indicated that he was. Despite this 

fact, the Employer's reply to the certification application declared by the administrator, Carole 

Moritz, a short time later on March 24, 1999 states that the Employer had no intention of recalling 
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any of the three men to work for the 1999 season. Mr. Paczay offered no coherent explanation for 

such an apparent turnabout. 

[14J Mr. Paczay said that early in 1999 the Employer had advertised for a grader and 

heavy equipment operator for the 1999 construction season. However, this was not unusual as the 

Employer placed such an advertisement each year. Indeed, although none of Messrs. Schindel, 

Campbell or Ealey had replied to such an ad, they were offered employment in each of 1997 and 

1998. 

[15J At the March 8, 1999 council meeting, it was resolved to offer employment to one of 

the applicants, Wally Kaziuk at a wage rate of $10.00 per hour. This was not immediately 

communicated to Mr. Kaziuk. The Union filed the application for certification with the Board on 

March 9, 1999. Most of the Employer's councillors were away at the S.A.R.M. convention from 

approximately March 9 to 12, 1999. At the April, 1999 meeting of council, the March resolution was 

amended to defer a decision on Mr. Kaziuk "until after Council's final determination of available 

financial resources," if it hired new employees while an application for certification was pending. 

[16] Mr. Paczay was also referred to a resolution in the March 8, 1999 council minutes 

that Mr. Schindel be "let go" due to budget cutbacks. He was asked by Mr. McKnight why council 

found it necessary to resolve to terminate Mr. Schindel ifhe was not considered to be an employee of 

the Employer after the end of the 1998 construction season. Mr. Paczay responded that the 

Employer was concerned about "how it would look" if it hired new employees while an application 

for certification by the Union was pending. He said that the budget had not been finalized but 

council knew that it would contain cutbacks. Mr. Paczay said that in March, council intended to hire 

Mr. Kaziuk as a replacement for all three of Messrs. Schindel, Campbell and Ealey as he could 

apparently operate a wider range of equipment than anyone of them. 

[17] With respect to Mr. Ealey, Mr. Paczay was referred to a private disability insurance 

claim form completed by administrator, Carole Moritz, in April, 1999 that describes Mr. Ealey as a 

permanent full-time employee. Mr. Paczay's explanation was that the Employer was not familiar 

with the forms. 



[1999] Sask. L.R.B.R. 470 S.G.E.U. v. R.M. OF PADDOCKWOOD No. 520 475 

[18J Mr. Paczay was referred to that portion of the minutes of the monthly council 

meetings from January, 1998 to March, 1999 inclusive, where council approved listed accounts for 

payment. In addition to approval of payment of the wages for the administrator and the permanent 

employees, Mr. Doyle and Ms. Beckman, the minutes disclose that payment of wages and wage 

advances to Messrs. Schindel, Campbell and Ealey were approved by council during that period as 

follows: 

[19J 

a) 

b) 

c) 

for Mr. Ealey: each month except February, 1998; 

for Mr. Schindel: each month except January, February, March and 

December, 1998 and February, 1999; and 

for Mr. Campbell (since April, 1998): each month except December, 1998 

and February, 1999. 

Mr. Paczay said that Messrs. Schindel and Campbell did renovation work to the 

Employer's shop and made repairs to equipment in January, 1999 and confirmed that had the 

payments to them for this work been approved under a contract rather than as wages, the minutes 

would have so specified. The work took about six days to complete. 

[201 Mr. Paczay explained that the "wages" paid to Mr. Ealey after October, 1998 were 

not really wages as he was disabled and not working, but were payments under the S.A.R.M. 

disability insurance plan - S.A.R.M. apparently pays the benefits to the Employer, which in turn 

pays them to the employee. He said that council had decided that it could not lay him off while he 

was on disability. He said that as late as April, 1999 he had asked Mr. Ealey whether he was yet able 

to work, but that Mr. Ealey had indicated he could not. 

[21] Mr. Paczay said that when Messrs. Schindel and Campbell were laid off in 

November, 1998 there were no assurances given to them that they would be called back for the 1999 

construction season. But Mr. Paczay admitted that the council minutes do not reflect a decision not 

to recall Messrs. Campbell or Ealey, however, he said that the discussion took place. When asked 

why it had been expressly resolved to "let go" only Mr. Schindel, Mr. Paczay replied that in the 

interest of compassion, council did not want to jeopardize Mr. Ealey's disability benefits, and that no 

decision had yet been made with respect to Mr. Campbell by the time of the March 8, 1999 council 

meeting. 
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[22] Mr. Paczay said that he was unaware that the Union sought to organize the 

Employer's employees until the Employer received a copy of the application on March 11 or 12, 

1999. He said that he was unaware of any rumors prior to that date, nor that any councillors may 

have been aware of it. He testified that the decision by council not to hire any of Messrs. Schindel, 

Campbell or Ealey was not related in any way to the Union's organizing or application for 

certification. He said that at a meeting of ratepayers on April13, 1999 a person in attendance raised 

the issue of the Union's application, but he said that he told the meeting that he could not comment. 

[23] He said that Mr. Schindel was not informed of the March 8, 1999 resolution to 

terminate his employment, because council was concerned about the effect of the certification 

application. 

[24] Mr. Greg NoIan has been a councillor for the Employer since the fall of 1997. He 

was called to testify by the Union. Mr. Nolan said that at the April, 1999 council meeting, it was 

decided that three seasonal employees would be needed: two grader operators and a part-time tractor 

operator. He said that council discussed waiting to see whether Mr. Ealey could return to work 

before it decided on his status. He said that he was unaware that the Employer's March 24, 1999 

reply to the Union's application stated that the Employer had no intention of recalling any of the 

three men. As far as he was aware, the reply was not discussed or approved by council. 

[25] Mr. NoIan said that he was unaware of any discussion by council regarding union 

organization prior to the filing of the Union's application, nor that there was any connection between 

that activity and the treatment of Messrs. Schindel, Campbell or Ealey. 

[26] Ms. Carole Moritz has been the administrator of the Employer since 1994, except 

during 1997 when she was on disability. Ms. Moritz was called to testify by the Union. She said 

that prior to its March, 1999 meeting she did not recall that council had discussed not rehiring any of 

Messrs. SchindeI, Campbell or Ealey. She confirmed that no budget cutbacks had been approved by 

then. She said that the budget was not finalized until May 10, 1999. 
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[27] Ms. Moritz testified that for several years it had been the practice to hire one full-

time and one part-time equipment operator for the construction season; three seasonal workers was 

unusual. She said that a grader operator might also be called in at times during the winter in the 

event of a heavy snowfall. 

[28] Mr. Brian Campbell testified that he last worked for the Employer in January, 1999. 

He said that he has never been told that he would not be recalled in the 1999 construction season. 

Indeed, when he was laid off in November, 1998 Mr. Paczay told him he could expect to be called in 

sometime during the winter to do some equipment repairs. He said that while working in the shop in 

January, 1999 Mr. Paczay stopped by and told him that council had approved wage increases for he 

and Mr. Doyle, but not for Mr. Schindel. He claimed that Mr. Paczay asked him whether he would 

be interested in working at the increased rate. 

[29] He said that when he chanced to meet Mr. Paczay in March, 1999 he was asked 

whether he was "on board" for the upcoming season. He did, however, honestly admit that he could 

understand ifhe were not called into work because of a lack of budgeted funds. 

[30] Mr. Robert Ealey worked for the Employer during the 1997 and 1998 construction 

seasons. He had worked for the provincial highways department for 24 years as a grader operator 

and supervisor of a section crew. He retired from the government in 1996. He said that he did not 

apply to work for the Employer but was asked by the Employer whether he would work. He said that 

he was originally hired by the Employer to run a grader, a scraper and a backhoe, but ended up 

mostly on the grader, which requires more skill to operate. He testified that after he was laid off in 

the fall of 1997, he was called in from time to time over the winter to remove snow, including most 

of January, 1998 when he worked more than 150 hours in 20 days. He said that he received wage 

increases in June, 1997 and in the spring of 1998. 

[31J When Mr. Ealey was injured in October, 1998 he said that Mr. Paczay told him that 

when he recovered he could come back to work. According to his physician, he is expected to 

recover from his injuries, but he cannot say when. 
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[32] Lloyd Schindel worked as a backhoe operator and handyman for the Employer in 

1997 and 1998. Mr. Schindel testified that following the 1997 construction season he contracted 

with the Employer to renovate its office during the winter. After the 1998 season, he was recalled in 

January, 1999 to make renovations to the Employer's shop. He said that he has never been formally 

advised of the Employer's decision of March 8, 1999 to "let him go." He claims that at the 

ratepayer's meeting in April, 1999 Mr. Paczay referred to the Employer as having some "labour 

problems" and that it was only going to employ one grader operator until the certification application 

was determined. 

Argument 

[33] On behalf of the Union, Mr. McKnight argued that it was inconceivable that the 

Employer was not aware that the Union was organizing prior to the filing of the application. He said 

that the evidence discloses that from January, 1999 until the Union began organizing, the Employer 

was getting Messrs. Schindel, Campbel1 and, hopefully, Ealey lined up to work for the 1999 season. 

He pointed to the discussion between Mr. Paczay and Mr. Campbell in early March. 

[34] And then something happened to cause the Employer to resolve to terminate Mr. 

Schindel on March, 8, 1999 but not communicate that decision to him, and to file a reply to the 

Union's application on March 26, 1999 that purports to advise that the Employer did not intend to re

hire Mr. Campbell or Mr. Ealey either. 

[35] With respect to the assertion by the Employer that these three individuals are not 

"employees" within the meaning of the Act because there is no ongoing connection or tangible 

relationship with the Employer, Mr. McKnight emphasized the fact that Mr. Schindel had worked at 

least some hours during eleven of the 14 months, and Mr. Campbel1 had worked during nine of the 

eleven months, during the period prior to and including March, 1999. And, according to Mr. Ealey, 

he was advised as late as April, 1999 to let Mr. Paczay know whether he had recovered. Mr. 

McKnight said that these gentlemen had a reasonable expectation of being called for the 1999 

season. 
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[36] In support of the argument that even if these gentlemen were seasonal employees, 

they were "employees" within the meaning of the Act, Mr. McKnight cited the decisions of the 

Board in International Union of Operating Engineers, Hoisting & Portable & Stationary, Local 870 

and the Rural Municipality of Corm an Park, No. 344, [1984] June Sask. Labour Rep. 44, LRB File 

No. 006-84, and Canadian Union of Public Employees, Local 3077 v. Lakeland Regional Library 

Board, [1987] Oct. Sask. Labour Rep. 74, LRB File No. 116-86. 

[37] With respect to the unfair labour practice application, Mr. McKnight pointed out that 

Mr. Schindel had been tenninated by council on March 8, 1999, the day prior to the Union filing the 

certification application; there was no reason to do that if council truly believed he was a seasonal 

employee and had been laid off. And, while Messrs. Campbell and Ealey were not fonnally 

tenninated, the decision by council not to recall them to work even though it had detennined it had a 

1999 seasonal requirement for more than a two person full-time equivalent was tantamount to 

dismissal. Mr. McKnight argued that the dismissals were in violation of ss. 11(1)(e) and 11(1)(a) of 

the Act. 

[38] In support of this contention, he cited the Board's decisions in United Steelworkers 

of America v. Eisbrenner Pontiac Asuna Buick Cadillac GMC Ltd., [1992] 3rd Quarter Sask. Labour 

Rep. 135, LRB File Nos. 161-92 to 163-92, and Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. Regina Exhibition Association Limited, [1993] 4th Quarter Sask. Labour 

Rep. 216, LRB File Nos. 253-93 to 260-93. 

[39] In argument, Mr. McKnight did not address the issue of the alleged violation of s. 

ll(I)(m) of the Act in any detail, merely asserting that the Employer had changed its method of 

doing the seasonal work without bargaining with the Union. 

[40] On behalf of the Employer, Ms. Maksymiuk argued that the three persons in 

question were not "employees" within the meaning of the Act in that they had no substantial or 

tangible connection with the Employer. In support, counsel cited the Board's decisions in Lakeland 

Regional Library, supra, and Shopmens' Local Union No. 838 of the International Association of 

Bridge, Structural and Ornamental Iron Workers v. Metal Fabricating Services Ltd., [1990] Spring 

Sask. Labour Rep.70, LRB File Nos. 166-89, 193-89 to 195-89 and 214-89 to 216-89. 



480 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 470 

[41] She argued that if the three are not employees, then the Employer is not an 

"employer" within the meaning of s. 2(g)(i) of the Act because it employs less than three employees. 

She also submitted that if they are not employees, then the Employer cannot be guilty of an unfair 

labour practice for failing to recall them to work. 

[42] With respect to Mr. Ealey it was submitted that he was not an employee because 

there was no evidence that there was a reasonable expectation that he could return to work in the near 

future. In support of this proposition counsel cited the decision of the British Columbia Labour 

Relations Board in B.A.T Construction Ltd. and Tunnel and Rock Workers' Union Local No. 168, 

[1993] No. B102/93, Case 14391. 

[43] Counsel also argued that the Board's policy, as stated in Calvin Ennis v. Con-Force 

Structures and International Brotherhood of Carpenters and Joiners of America, Local 1985, [1992] 

4th Quarter Sask. Labour Rep. 117, LRB File Nos. 185-92 & 168-92 and expanded in Weathered v. 

Harmon International Industries Inc. and USWA, [1994] 2nd Quarter Sask. Labour Rep. 213, LRB 

File No. 276-93 is to strictly apply to the construction industry the standard for determining voter 

eligibility on the representation issue that a person must be an employee on the date the application is 

filed and on the date of the vote. 

[44] Counsel asserted that a layoff in the construction industry amounts to a termination 

of the employment relationship. 

[45] Counsel referred to the decision of the Saskatchewan Court of Appeal in 

Saskatchewan Labour Relations Board v. City of Saskatoon and Canadian Union of Public 

Employees, [1994] 8 W.W.R. 677 (Sask. C.A.) which upheld the determination of the Board finding 

that a residual employment relationship existed between a particular employee on layoff and the City 

sufficient to conclude that he was discharged contrary to s. l1(1)(e) of the Act and entitled to 

compensation for monetary loss. The facts of the case are interesting. 

[46] The employee, Mr. Poitras, had been employed by the City's recreation department 

for three consecutive winters and one summer on a casual basis. The City admitted that it was its 

policy to recall casual employees to the same position year after year, unless their job performance 



[19991 Sask. L.R.B.R. 470 S.G.E.U. v. RM. OF PADDOCKWOOD No. 520 481 

was unacceptable. After his last period of employment, Mr. Poitras had filed a grievance regarding 

his casual status. He was not recalled by the City after that. 

[47] Counsel for the Employer sought to distinguish the case on the grounds, inter alia, 

that the City's practice to re-hire such workers and the pattern of recall was lengthier than that in the 

present case. The Employer in this case, it was asserted, had no such established practice. 

[48] Ms. Maksymiuk argued that the explanation by Mr. Paczay of the Employer's 

actions in March and April, 1999 was sensible and credible, and that there was no evidence of anti

union animus. She characterized the resolution to terminate Mr. Schindel as an "awkward" and a 

"redundant measure to confirm a situation" that already existed. 

[49] Finally, counsel asserted that there was no evidence of intimidation upon which to 

base a finding of a breach of s. 11(1)(a) and that the allegation of a violation of s. 11(l)(m) had not 

been made out. 

Statutory Provisions 

[50J Sections of the Act relevant to the present applications include the following: 

3 Employees have the right to organize in and to form, join or assist trade 
unions and to bargain collectively through a trade union of their own choosing; and 
the trade union designated or selected for the purpose of bargaining collectively by the 
majority of the employees in a unit appropriate for that purpose shall be the exclusive 
representative of all employees in that unit for the purpose of bargaining collectively. 

5 The board may make orders: 

(d) determining whether an unfair labour practice or a violation 
of this Act is being or has been engaged in; 

(e) requiring any person to do any of the following: 

(i) refrain from violations of this Act or from 
engaging in any unfair labour practice; 
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(it) subject to section 5.1, to do any thing for the 
purpose of rectifying a violation of this Act, the 
regulations or a decision of the board; 

(j) requiring an employer to reinstate any employee discharged 
under circumstances determined by the board to constitute an unfair 
labour practice, or otherwise in violation of this Act; 

(g) fixing and determining the monetary loss suffered by any 
employee, an employer or a trade union as a :esult of a violation of 
this Act, the regulations or a decision of the board by one or more 
persons, and requiring those persons to pay to that employee, 
employer or trade union the amount of the monetary loss or any 
portion of the monetary loss that the board considers to be 
appropriate; 

11(1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(a) in any manner, including by communication, to interfere 
with, restrain, intimidate, threaten or coerce an employee in the 
exercise of any right conferred by this Act; 

(e) to discriminate in regard to hiring or tenure of employment or 
any term or condition of employment or to use coercion or 
intimidation of any kind, including discharge or suspension or threat 
of discharge or suspension of an employee, with a view to 
encouraging or discouraging membership in or activity in or for or 
selection of a labour organization or participation of any kind in a 
proceeding under this Act, and if an employer or an employer's agent 
discharges or suspends an employee from his employment and it is 
shown to the satisfaction of the board that employees of the employer 
or any of them had exercised or were exercising or attempting to 
exercise a right under this Act, there shall be a presumption in favour 
of the employee that he was discharged or suspended contrary to this 
Act, and the burden of proof that the employee was discharged or 
suspended for good and sufficient reason shall be upon the employer; 
but nothing in this Act precludes an employer from making an 
agreement with a trade union to require as a condition of employment 
membership in or maintenance of membership in the trade union or 
the selection of employees by or with the advice of a trade union or 
any other condition in regard to employment, if the trade union has 
been designated or selected by a majority of employees in any such 
unit as their representative for the purpose of bargaining collectively; 
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(m) where no collective bargaining agreement is in force, to 
unilaterally change rates of pay, hours of work or other conditions of 
employment of employees in an appropriate unit without bargaining 
collectively respecting the change with the trade union representing 
the majority of employees in the appropriate unit; 

18 The board and each member thereof and its duly appointed agents have the 
power of a commissioner under The Public Inquiries Act and may receive and accept 
such evidence and information on oath, affidavit or otherwise as in its discretion it may 
deem fit and proper whether admissible as evidence in a court of law or not. 

42. The board shall exercise such powers and peiform such duties as are conferred 
or imposed on it by this Act, or as may be incidental to the attainment of the objects of 
this Act including, without limiting the generality of the foregoing, the making of 
orders requiring compliance with the provisions of this Act, with any rules or 
regulations made under this Act or with any decision in respect of any matter before 
the board. 

Analysis and Decision 

The Status of Messrs. Schindel. CampbeIl and Ealey 

[51] -Ve must first determine whether Messrs. Schindel, Campbell and Ealey or any of 

them, are "employees" that ought to have been listed on the statement of employment and considered 

for the purposes of determining the representation question. Furthermore, determination of that 

status will confirm whether or not we are to consider whether any unfair labour practices have been 

committed by the Employer. 

[52] Counsel for both parties have properly characterized the law as enunciated in the 

Board's jurisprudence regarding the consideration of the issue of employee status for the purposes of 

the representation issue. 

[53} In International Union of Operating Engineers Hoisting, Portable and Station my, 

Local 870 v. Little Rock Construction, [1995] 4th Quarter Sask. Lab. Rep. 102, LRB file No. 190-95, 

the Board reviewed its jurisprudence with respect to the status of laid off employees in the 

construction industry on the date that an application for certification is filed. The case is also 

apposite in that it considered the issue of the status of an employee on sick leave. The Board stated, 

at 104-107: 
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What is meant by being an employee as of the date the application for certification is 
filed has in some instances been a matter for debate. In deciding who should be 
regarded as an employee for the purpose of having a voice in the question of whether a 
group of employees should be represented by a trade union, the Board must consider 
the implications of drawing the boundaries of the franchise too narrowly or too 
broadly. 

On the one hand, to require that an employee actually be at work on the date the 
application is filed in order to be included in the Statement of Employment would be 
clearly unfair to employees who are by any reasonable standard regular employees 
and who are for some reason absent on that arbitrarily chosen date. An employee who 
is away on sick leave or maternity leave has a legitimate and obvious interest in the 
outcome of the representational question. 

At the other end of the spectrum, allowing the inclusion of a large number of persons 
whose current connection with the employer is tenuous may give a disproportionate 
voice in the representation question to persons whose stake in the terms and conditions 
of employment in the workplace may be minimal. 

In a decision in Calvin Ennis v. Con-Force Structures Lld. and United Brotherhood Q( 
Carpenters and Joiners. LRB Files No. 185-92 and 188-92, this Board considered the 
position of a number of employees who had been laid off. The Board alluded to an 
earlier decision, in the case of Murrav Rintoul v. Northern Telecom Companv Limited 
and Communications Workers Q(Canada. LRB File No. 067-85, in which the following 
comment was made: 

Although a right of recall under a collective agreement is an 
important factor to be considered when determining if laid-off 
employees retain a sufficient continuing interest in the bargaining unit 
so as to justifY their continued participation in the representative 
question, that factor may be displaced by persuasive evidence that the 
employees will not likely ever have the opportunity to exercise their 
contractual rights. 

In the present case, considering the length of the lay-offS and the 
forecast for the company 's future, the Board is satisfied that all of the 
laid-off employees have no reasonable expectation of rejoining the 
bargaining unit. Notwithstanding their unexpired recall rights, the 
Board has concluded that they lack a sufficient continuing interest in 
the bargaining unit, and should not be considered employees. 

In the Con-Force decision, the Board further considered the circumstances in which it 
might be held that a relationship of employment exists which is sufficiently solid to 
justifY allowing a laid-off employee to take part in the determination of the issue of 
representation: 

It is evident from this passage that the Board accepts that long-term 
employees build up a tangible and valuable interest in their 
employment and the question of which union, if any, will represent 
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them, and that this interest does not dissipate just because they happen 
to be laid off when the application was filed, or when the vote was 
held, or on both dates. At the same time, the Board recognized that 
the very interest which it is attempting to protect, could actually be 
injured if the Board permitted every employee with unexpired recall 
rights to vote, regardless of any other factors. That is why this Board, 
like the Ontario, British Columbia and Canada Labour Relations 
Boards, has indicated that it will take into consideration evidence 
which establishes that, notwithstanding an employees contractual 
recall rights, he has no signtficant continuing interest in the 
representation question. In Northern Telecom. the Board applied 
those considerations and refused eligibility status when it was 
established that, notwithstanding the employees' contractual right, 
there was no true prospect of recall. 

The Board went on to conclude that, though the existence of recall rights under a 
collective agreement constitutes an important clue as to the possible continuation of 
the employment relationship, it is not the only factor in deciding whether a person has 
actually ceased to have any substantial connection with the workplace: 

In this particular case, the Board is not prepared to rule that all 
employees with unexpired recall rights under a collective agreement 
are eligible (as we have been 'lrged to do by the Carpenters), nor are 
we prepared to disqualify all· of these employees (as we have been 
urged to do by the Labourers). We agree with the policy in other 
jurisdictions and with the conclusions which this Board reached in 
Northern Telecom to the effect that recall rights under a collective 
agreement are an important factor but their presence or absence is 
not determinative. The question is not whether the employees have a 
right of recall under a collective agreement, but whether they have a 
continuing interest in the representation issue which is sufficient to 
justify their participation. 

In Saskatchewan Joint Board Retail. Wholesale and Department Store Union v. Brown 
Industries Ltd., LRB Files No. 010-95 and 012-95, the Board considered the status of 
an employee who was on long-term disability: 

Counsel for the Employer argued that when an employee has been on 
disability benefits for a considerable period of time, and there is 
virtually no chance of a return to work, an employer is entitled to take 
the view that the person has ceased to be an employee. In a general 
sense, it is difficult to disagree with this proposition. At some point, 
the employer may be able to regard the person as a former employee, 
and to fill the position once held by the employee with someone else, 
despite the fact that the insurance coverage continues. In our view, 
however, there has to be some form of decision taken before this can 
be the case. Mr. Brown spoke of the discussion by company 
management in November of a policy which would regard employees 

485 
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who had been on long-tern? disability for twelve months as ceasing to 
be employed. It was not clear, however, that this policy had actually 
been adopted, or that any decision had been made that Mr. Moffat, 
specifically, was unemployable or would have no future connection 
with the Employer. We have concluded that Mr. Moffat should be 
included in the bargaining unit. 

The conclusion reached in the Brown Industries decision demonstrates that the Board 
is prepared, in appropriate circumstances, to recognize the continuation of an 
employment relationship where an employee has not been working for a considerable 
period of time. In the case of the construction industry, however, the Board has taken 
a somewhat more restrictive view of the parameters of this relationship. In 
International Association of Bridge. Structural & Ornamental Iron Workers v. 
Tamtrac Holdings Ltd.. LRB File No. 254-94, the Board made the following comments: 

The concept of what constitutes being "employed" as contemplated in 
this statement is, of necessity, a somewhat elastic one. In many 
situations, an employee may not be actually at work for a variety of 
reasons on the date when a certification application is filed, and still 
be considered an employee for the purposes of deciding whether there 
is majority support for the application. 

In the construction industry, the Board has taken a fairly restrictive 
view of what constitutes a relationship of employment. Many 
employees in this sector have employment relationships with a number 
of employers, and some of these, at least, will be tenuous, casual or 
fleeting. Counsel for the Employer argued that, to determine whether 
a trade union enjoys the support of the employees of an employer, the 
Board has generally considered only those employees who were 
actually working for the employer on the date of the filing of the 
application for certification. This is overstating the case somewhat, as 
the Board has also permitted the inclusion of employees who can 
demonstrate a substantial connection with the employer in the period 
surrounding the application. 

The inclusion of employees who are more tenuously connected to the 
employer, however, increases the risk that the list of employees can be 
manipulated so that a practical determination of whether the trade 
union enjoys majority support becomes less and less feasible. 

DIe latter point seems worth underlining in the context of the construction industry. 
The composition of the worliforce of any employer in this sector is typically volatile 
and changeable. Allowing employers to include on the Statement of Employment the 
names of a number of employees whose identity might be unknown to the trade union 
would have the capacity to jeopardize and undermine union attempts to gather support 
for a certification application. 
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[54] Therefore, the real issue to be considered is not whether an employee has an 

enforceable right to be recalled (although that is a relevant factor) but whether he or she has a 

significant continuing interest in the representation question or whether they have ceased to have a 

substantial connection with the workplace. 

[55J Between April, 1998 and March 8, 1999 Messrs. Schindel and Campbell worked in 

each month except December, 1998 and February, 1999 and the first week of March. They last 

worked approximately 36 days prior to the filing of the application for certification. While they 

admitted that they had not been provided express assurance that they would be recalled for the 1999 

construction season, neither were they expressly told they would not be recalled. Mr. Schindel had 

worked for two consecutive seasons. Neither gentleman had ever been told that their work was not 

satisfactory. Mr. Campbell was realistically aware that the available work and budget allowance to 

do the work may change annually, but all things being equal he expected to be recalled, as did Mr. 

Schindel. We find that their expectations were not unreasonable in all of the circumstances. 

[56] The Employer had advertised for an equipment operator ft;! the 1999 season. And 

Mr. Campbell had been approached about his availability. Until the Employer filed its reply to 

certification application, it had done nothing overt to indicate that Mr. Campbell would not be 

recalled, if work was available, and had, in fact, given the opposite impression. With respect to Mr. 

Schindel, the Employer, while taking the position that he was laid off tantamount to being dismissed, 

found it necessary to expressly resolve to terminate his employment - a step it apparently did not feel 

compelled to take with respect to Mr. Campbell. The Employer's actions belie its true perception of 

the situation and an apparent manipulation of the status of Messrs. Schindel and Campbell. 

[57] The Employer's explanation of its activities in this regard is not convincing. The 

evidence leads to the compelling inference that the Employer kept its options open until it could 

interview and test the respondents to its advertisement. Having found Mr. Kaziuk, it determined he 

was a more skilled operator than Mr. Schindel. Why? Because it considered Mr. Schindel to be an 

employee who had to be terminated to make room for Mr. Kaziuk. However, still wishing to keep its 

options open it did not move to terminate Mr. Campbell, who cost the Employer less per hour than 

Mr. Schindel. And, it still had the hope that Mr. Ealey would improve enough to return as a skilled 

grader operator. 
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[58] Indeed, apparently, as it turned out, there was work for two full-time grader 

operators and one part-time tractor operator. 

[59] In all of these circumstances, we have determined that Messrs. Schindel and 

Campbell had maintained a substantial and tangible enough employment relationship at and around 

the time of the filing of the application for certification that they were employees within the meaning 

of the Act and ought to be listed on the statement of employment. 

[60] The circumstances regarding Mr. Ealey are of course different but no less 

compelling. 

[61] In Little Rock Construction, supra, the employee in question commenced work with 

the employer on June 27 and was injured eight days later on July 5. The application for certification 

was filed on July 17. The Board concluded, at 107-108: 

[62] 

Whatever the uncertainties about his situation on July 5, when the accident 
occurred, the evidence seems clear that by July 17, the date on which the application 
for certification was filed, the chances of Mr. Boschman ever being considered for 
further work by the Employer were exceedingly slim, so slim that no continuing 
employment relationship could be said to be in existence. 

Though Mr. Cadrain acknowledged that, when Mr. Boschman commenced working 
at the McLean Lake site, he could reasonably have expected to continue working 
there for several months, it is our view that the employment relationship was severed 
when Mr. Boschman sustained an injury which, in combination with the earlier 
accident, was assessed by the safety officer as constituting a risk which justified the 
removal of Mr. Boschman from the work site. Following this, the Employer was 
under no further contractual obligation to Mr. Boschman, and there was no 
reasonable expectation that he would take up future employment with the Employer. 

The situation in Little Rock Construction, supra, is not analogous to that in the 

present case as concerns Mr. Ealey. Although it is a factor to consider, that Mr. Ealey was 

maintained on the Employer's payroll after his injury for the purposes of maintaining the flow

through of disability benefits from S.A.R.M. is not determinative that he almost certainly would have 

worked during the winter of 1998-99, as he had during the winter before, had he not been injured. 

Indeed, given the amount of work he did during the winter of 1997-98 it is questionable whether, in 

practical fact, he was laid off at all in the fall of 1997 regardless of whether or not he was issued a 

record of employment for employment insurance purposes. 



(1999} Sask. L.R.B.R. 470 S.G.E.U. v. R.M. OF PADDOCKWOOD No. 520 489 

[63] Of additional significance, however, is the evidence that the reeve, Mr. Paczay, 

regularly communicated with Mr. Ealey to check on his progress, and as late as April, 1999 had 

confirmed that he could return to work ifhe was healthy. 

[64J The situation regarding Mr. Ealey is much more similar to that recently considered 

by the Board in Hotel Employees and Restaurant Employees Union, Local 206 v. 6211692 

Saskatchewan Ltd. Operating as Country Inn and Suites, [1999] Sask. L.R.B.R. 184, LRB File No. 

056-99. In that case, as in the present case, the conduct of the employer reflected the fact that it 

intended to have the employee back to work when she was able, and the employer had not made a 

decision and communicated to the employee an intention to sever the employment relationship but 

for the maintenance of disability benefits. 

[651 In all of the circumstances, which are exceptional, Mr. Ealey maintained a continual 

and tangible interest in the issue of union representation. We have determined that Mr. Ealey was an 

employee at and around the time of the application for certification and ought to have been included 

on the statement of employment. 

The Unfair Labour Practice Application 

[66] The evidence in the present case reveals a curious situation. Mr. Paczay related 

council's decisions of January, 1999 on wage increases to Messrs. Schindel and Campbell, while 

they were back at work for a period during the off-season after having been purportedly laid off a 

few weeks before. No mention was made to them that the decisions on wages would only be 

effective if they were recalled in the spring. Indeed, Mr. Campbell was asked at the time whether he 

would be willing to work for the revised wage. In March, 1999 Mr. Campbell was asked whether he 

was willing and available to work when the season started. On March 8, 1999 council resolved to 

terminate the employment of Mr. Schindel ostensibly because of budget cutbacks, a decision that 

was not communicated to him - a decision which counsel for the Employer attempted to dismiss as 

merely awkward and redundant. Despite the alleged cutbacks, council resolved at the same meeting 

to offer employment to Mr. Kaziuk at the same wage rate as Mr. Schindel; this decision was then 

abrogated, according to the council minutes pending finalization of the budget, but according to Mr. 

Paczay because council was afraid of the optics of hiring a new employee while the certification 

application was pending. 
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[67] On March 26, 1999 the Employer purported to disclose in its reply that it had no 

intention of recalling any of the seasonal workers. There was no resolution of council to this effect. 

(68) In a sense, the Employer's reply was notice of termination. In all of the 

circumstances, as discussed above, Messrs. Schindel and Campbell reasonably expected to be 

recalled if the work and budget allocation were available. In much the same vein as in City of 

Saskatooa, supra, we have determined that the failure to recall Messrs. Schindel and Campbell 

constituted discharge within the meaning of s. ll(l)(e) of the Act. While the Employer did not admit 

that it had a "policy" of re-hiring seasonal workers, aB things being equal, it had in fact done so in 

the past, albeit in not as patterned a fashion as in the City of Saskatoon, case. But whether one works 

at a seasonal municipal recreation facility or operates a municipal machine on a seasonal basis makes 

no real difference. 

[69} The Employer treated these gentlemen as if they were employees until it filed its 

reply to the certification application. With respect to Mr. Ealey it is not unreasonable that he was not 

recaLled because he was not able to work. But, he too was effectively discharged. The Employer 

cannot take the position that Messrs. Schindel, Campbell and Ealey were not employees, and then 

when the Board determines that they were, take the position that they were not discharged when it 

declares in its reply that none of them would have been recalled in any event. The Employer cannot 

approbate and reprobate. 

[70] The applicable principles were summarized in the Board's decision in International 

Union of Operating Engineers v. Quality Molded Plastics Ltd., [1997] Sask. L.R.B.R. 356, LRB File 

Nos. 371-96 to 373-96, at 371-74: 

In this instance, the Board is asked to determine if the decision to terminate Mr. 
Kaujhold's employment was made for the purpose of discouraging activity in support 
of the Union. The importance of this determination, and the Board's approach to it, 
was recently summarized in Saskatchewan Joint Board. Retail. Wholesale and 
Department Store Union v. Moose Jaw Exhibition Co. Ltd., [1996] Sask. L.R.B.R. 575, 
LRB File Nos. 131-96, 132-96 & 133-96 asfollows, at 583 to 585: 

The Board has always attached critical importance to any allegation 
that the suspension or dismissal of an employee may have been 
affected by considerations relating to the exercise by that employee or 
other employees of rights under the &1. In a decision in 
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Saskatchewan Government EmplQyees' Union v. Rggina Native Youth 
and Community Services Inc .. [1995} 1st Quarter Sask. Labour Rep. 
118, LRB Files No. 144-94, 159-94 and 160-94, the Board commented 
on this matter as follows, at 123: 

It is clear from the terms of Section ll(l)(e) of the 
Ad that any decision to dismiss or suspend an 
employee which is influenced by the presence of trade 
union activity must be regarded as a very serious 
matter. If an employer is inclined to discourage 
activity in support of a trade union, there are few 
signals which can be sent to employees more 
powerful than those which suggest that their 
employment may be in jeopardy. The seriousness 
with which the legislature regards conduct of this 
kind is indicated by the fact that the onus rests on the 
employer to show that trade union activity played no 
part in the decision to discharge or suspend an 
employee. 

The Board made further comment on the significance of the reverse 
onus under Section II(l)(e) of the Ad in The Newspaper Guild v. The 
Leader-Post, [J994} 1st Quarter Sask. Labour Rep. 242, LRB Files 
No. 251-93, 252-93 and 254-93, at 244: 

The rationale for the shifting to an employer of the 
burden of proof under Section 11 (l)(e) of the Act to 
show that a decision to terminate or suspend an 
employee was completely unaffected by any hint of 
anti-union animus has, in our view, two aspects. The 
first is that the knowledge of how the decision was 
made, and any particular information regarding the 
employment relationship involving that employee, is 
often a matter available exclusively to that employer. 
The trade union knows of the termination or 
suspension, knows of the union activity, and asserts 
that there is a link between them of anti-union 
animus. A decision that this link does in fact exist can 
often only be established on the basis of information 
provided by the employer. Whether this is described 
as a legal onus of proof, which is the basis of the 
challenge made by the Employer to the courts, or 
whether it is seen as an evidentiary burden, an 
employer must generally be able to provide some 
explanation of the coincidence of trade union activity 
and the suspension or termination in question. 
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The second aspect of the rationale, which is 
particularly important in a case, such as this one, 
where union activity with an employer is in its 
infancy, addresses the relative power of an employer 
and a trade union. An employer enjoys certain 
natural advantages over a trade union in terms of the 
influence it enjoys with employees, and the power it 
can wield over them, particularly where the power to 
terminate or discipline is not subject to the 
constraints of a collective agreement or to scrutiny 
through the grievance procedure. In these 
circumstances, the vulnerability of employees, and 
their anxieties, even if exaggerated, about the 
position in which they may be put by communicating 
what they know of the circumstances surrounding the 
dismissal to trade union representatives, and possibly 
to this Board, makes it difficult for the trade union to 
compile a comprehensive evidentiary base from 
which they may put their application in its fairest 
light. 

As the Board has pointed out, it is not sufficient to meet the onus of 
proof under Section 11(l)(e) of the Act for an employer to 
demonstrate the existence of a defensible business reason for the 
decision to suspend or terminate an employee. In United Steelworkers 
of America v. Eisbrenner Pontiac Asiina Buick Cadillac GMC Ltd., 
[1992] 3rd Quarter Sask. Labour Rep. 135, LRE Files No. 161-92, 
162-92 and 163-92, the Board made the following observation in this 
connection, at 139: 

When it is alleged that what purports to be a lay-off 
or dismissal of an employee is tainted by anti-union 
sentiment on the part of an employer, this Board has 
consistently held, as have tribunals in other 
jurisdictions, that it is not sufficient for that employer 
to show that there is a plausible reason for the 
decision. Even if the employer is able to establish a 
coherent and credible reason for dismissing or laying 
off the employee - and we are not persuaded that the 
reasons put forward by Eisbrenner are entirely 
convincing -those reasons will only be acceptable as 
a defence to an unfair labour practice charge under s. 
11(l)(e) of the &:1. ifit can be shown that they are not 
accompanied by anything which indicates that anti
union feeling was a factor in the decision. 
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An important element of the task of this Board in assessing a decision 
which is the subject of an allegation made pursuant to s. 11 (l)(e) of 
the &1 is the evaluation of the explanation which is offered by an 
employer in defence of the decision to dismiss. In this respect, the 
Board has emphasized that our objective is somewhat different than 
that of an arbitrator determining whether there is ''just cause" for 
dismissal. In The Leader-Post decision, SJjJ1If1, the Board made this 
comment, at 248: 

For our purposes, however, the motivation of the 
Employer is the central issue, and in this connection 
the credibility and coherence of the explanation for 
the dismissal put forward by the Employer is, of 
course, a relevant consideration. We are not 
required, as an arbitrator is, to decide whether a 
particular cause for dismissal has been established. 
Nor, like a court, are we asked to assess the 
sufficiency of a cause or of a notice period in the 
context of common law principles. Our task is to 
consider whether the explanation given by an 
employer holds up when the dismissal of an employee 
and some steps taken in exercise of rights under the 
&1 coincide. The strength or weakness of the case an 
employer offers in defence of the termination is one 
indicator of whether union activity may also have 
entered the mind of the Employer. 

As the Board has pointed out on a number of 
occasions, the fact that trade union activity is taking 
place does not mean that an employer is prevented 
altogether from taking serious disciplinary steps 
against an employee. The onus imposed on an 
employer by s. 11(1)(e) of the &1 is not impossible to 
satisfY. There is no question, however, that it is 
difficult to meet. In order to satisfY ourselves that the 
grounds stated for a decision to dismiss an employee 
do not disguise sentiments on the part of an employer 
which nm counter to the purposes of the &1, it is 
necessary for us to evaluate the strength or weakness 
of the explanation which is given for a dismissal, in 
the light of other factors, including the kind of trade 
union activity which is going on, the stage and nature 
of the collective bargaining relationship, and the 
possible impact a particular disciplinary action may 
have on the disciplined employee and other 
employees. 
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[71] These principles have recently been affinned by the Board in Amalgamated Transit 

Union, Local 588 v. Wayne Bus Ltd., [1998] Sask. L.R.B.R. 190, LRB File Nos. 285-97 & 286-97 

and Service Employees' International Union, Local 333 v. Calgarian Retirement Group Ltd., [1998] 

Sask. L.R.B.R. 241, LRB File No. 006-97; upheld on judicial review, [1998] Sask. L.R.B.R. c-43 

(Sask. Q.B.). 

[72] It is clear that employees were engaged in activity in support of the Union. The 

Employer's explanation for its machinations regarding the three gentlemen in question as concerns 

their tenure of employment and our finding that they were discharged is not coherent or credible. 

The ostensible reason for discharging Mr. Schindel set out in the board minutes - budget cutbacks -

does not coincide with the reason given by Mr. Paczay and the fact that it was resolved to hire Mr. 

Kaziuk the same day. The statements made by Mr. Paczay to Messrs. Campbell and Ealey that 

would reasonably lead them to believe they would be recalled (in Mr. Ealey's case, if he was fit) 

belie the true intentions of the Employer in filing a reply that declared it did not intend to call them 

back to work. 

[73] On these facts, the Board cannot conclude that the Employer had a credible and 

coherent reason for failing to recall and effectively discharging these gentlemen. In The Newspaper 

Guild v. The Leader-Post, [1994] 1st Quarter Sask. Labour Rep. 242, LRB File Nos. 251-93 to 253-

93, the Board made the following observations, at 248: 

For our purposes, however, the motivation of the Employer is the central issue, and 
in this connection the credibility and coherence of the explanation for the dismissal 
put forward by the Employer is, of course, a relevant consideration. We are not 
required, as an arbitrator is, to decide whether a particular cause for dismissal has 
been established. Nor, like a court, are we asked to assess the sufficiency of a cause 
or of a notice period in the context of common law principles. Our task is to 
consider whether the explanation given by an employer holds up when the dismissal 
of an employee and some steps taken in exercise of rights under The Trade Union 
Act coincide. The strength or weakness of the case an employer offers in defence of 
the termination is one indicator of whether union activity may also have entered the 
mind of the Employer. 
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[74} In our view the Employer's actions were not merely coincidental with the activity of 

the employees in support of the Union, but were motivated, in part at least, to discourage employees 

from supporting the Union. We find that the Employer committed an unfair labour practice within 

the meaning ofs. ll(l)(e). 

[75] The Union also applied for a finding that unfair labour practices under ss. l1(l)(a) 

and (m) of the Act had also been committed. Vie also find that the Employer acted to intimidate or 

coerce employees or interfere with the exercise of rights under the Act. The discharge of the 

gentlemen in question in the circumstances of the case could not help but have that effect even if the 

Employer did not have that intention. The Employer has acted in violation of s. 11(l)(a). 

[761 We also find that there was a violation of s. l1(l)(m) of the Act. The circumstances 

were such that the three employees had a reasonable expectation to be recalled to work, (in Mr. Ealey's 

case, if he was fit) if work was available for which they were qualified. The Employer could not 

unilaterally change what was a condition of their employment. It was obligated to discuss and bargain 

the issue with the Union. Instead, it acted unilaterally to preclude the employees from working in 

circumstances where it appears at least some work was available. 

Orders 

[77J Having demonstrated that it enJoys majority support for the application for 

certification, an Order will issue designating the Union as bargaining agent for an all-employee unit 

except for the administrator. 

[781 The remedial issues of the unfair labour practices remain. An Order will issue 

restraining the Employer from violating ss. 11(1)(e), l1(1)(a) and ll(l)(m) of the Act. As the 1999 

construction season is nearly at an end, and would be even closer to an end if we were to conduct a 

hearing into the availability of work since the start of the season, and as to whether Mr. Ealey is fit for 

work, we decline to order that Messrs. Schindel, Campbell and Ealey be reinstated. Instead, an order 

will issue directing the Employer to fairly consider recalling Messrs. Schindel, Campbell and Ealey for 

the year 2000 construction season, and for other available work during the off-season as they had 

ordinarily been called in to perform in the past. 
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[79] Having determined that had the Employer not discriminated against these three 

employees (and, with respect to Mr. Ealey, in the event that he was fit) they would have been recalled 

for the 1999 season if work was available, they may have suffered monetary loss, subject to the 

ordinary principles of mitigation. Accordingly, an Order will issue directing that we remain seized to 

determine the issue of monetary loss in the event that the parties cannot arrive at a settlement on their 

own. Of course, the Employer is not precluded from offering any work for this season that remains to 

be done. 
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SASKATCHEWAN GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Applicant and SASKATOON FOOD BANK, Respondent 

LRB File Nos. 225-98, 226-98 & 227-98; September 15, 1999 
Vice-Chairperson, James Seibe1; Members: Carolyn Jones and Brenda Cuthbert 

For the Applicant: Tom McKnight 
For the Respondent: Frank QuennelI 

Unfair labour practice - Interference - Dismissal - Board reviews principles 
applicable to termination of employee during organizing campaign - Onus on 
employer is extremely heavy but not impossible to satisfy. 

Unfair labour practice - Interference - Dismissal - Board finds employer's 
explanation for terminating employee during union organizing campaign 
coherent and credible - Employee's conduct was extreme and termination was 
not influenced or motivated in the least by anti-union animus. 

The Trade Union Act, ss. 3, 5(d), 5(e), 5(t), 5(g), l1(I)(e), 18 and 42. 

REASONS FOR DECISION 

Background 

[11 James Seibel, Vice-Chairperson: Saskatchewan Government and General 

Employees' Union ("the Union") was certified as the bargaining agent for employees of the 

Saskatoon Food Bank ("the Employer") on December 18, 1998. The application for certification was 

filed on October 21, 1998. On November 4, 1998, the Union filed an application alleging that the 

Employer had committed an unfair labour practice in terminating the employment of Ms. Bunnie 

Harasym on October 27, 1998, contrary to s. 11 (1)( e) of The Trade Union Act, R.S.S. 1978, c. T -17 

("the Act"). The Union also filed applications for reinstatement and for payment of monetary loss. 

Although the Employer admitted that it became aware of the Union's organizational drive shortly 

before Ms. Harasym was terminated, it said that she was terminated for just and reasonable cause 

unrelated to union activity, namely, insubordination and the public undermining of the Employer's 

interests. 
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[2] The Employer is a non-profit corporation. According to its bylaws, the objectives of 

the Employer include the provision of an emergency food source to persons in Saskatoon who are in 

need of assistance. The Employer operates, at least partially, through a referral system from public 

agencies and non-governmental organizations. Both individuals and non-government, business and 

charitable organizations may obtain membership in the Employer. Members are entitled to vote at 

the annual general meeting, including participation in the election of directors who hold office for a 

term of two years. Directors may be earlier removed from office by an ordinary resolution at a 

meeting of members called for that purpose and, upon the written request of at least five percent of 

the membership, the board must cal1 a special meeting to deal with the issue of removal of a director. 

Evidence 

[3] Linda Guedo, Reverend Colin Clay and Lorraine Stewart testified on behalf of the 

Employer. Michael Millar, Marian Turner, William Partridge, Bunnie Harasym and Dorothy 

Campeau testified on behalf of the Union. 

Linda Guedo 

[4] Ms. Guedo has been the chairperson of the Employer's board of directors since May, 

1996. She testified that although the Employer collects surplus and donated foodstuffs which it 

distributes to persons in need, it also requires a certain amount of cash - in the order of $25,000 a 

month - for wages and salaries, rent, vehicle maintenance, utilities, overhead and the purchase of 

some food items. The source of such funds is almost entirely from individual donations and 

fundraising. 

[5] Ms. Guedo said that overall governance of the Employer's activities is controlled by 

a volunteer board of directors, while its day to day operations are managed by the out of scope 

administrator. For some months, until his dismissal in August, 1998, Michae1 Millar held the 

position of administrator. Ms. Guedo and fellow board members Reverend Colin Clay and Kay 

Burkhart managed the Employer's operations until Ms. Lorraine Stewart was appointed as acting 

administrator in early October, 1998. At the time of hearing, the Employer was searching for a 

permanent replacement. Bunnie Harasym had been hired as administrative assistant in March, 1998. 
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[6J Ms. Guedo testified that, for some months prior to Mr. Millar's departure, Ms. 

Harasym had complained to several board members, including herself, about his alleged 

incompetence and lack of organizational ability; she had also alluded to "improper activities" in the 

workplace including the mishandling of funds. According to Ms. Guedo, Ms. Harasym appeared to 

support the board's decision to arrange for Mr. Millar's departure. However, shortly after he left at 

the end of August, 1998 and Ms. Guedo, Ms. Burkhart and Reverend Clay assumed daily control on 

an interim basis, Ms. Guedo said that Ms. Harasym exhibited a negative change in attitude; she took 

several days off in early September for alleged stress and later in the month led three other 

employees off the job all claiming to be suffering from stress. 

[7] Ms. Guedo said that the events leading up to the staff walkout had begun a few 

weeks before. There was uncertainty of leadership following the departure of Mr. Millar. The 

minutes of the board of directors meeting of September 8, 1998 indicate that three board members 

had resigned over the decision and one staff member had asked to be laid off, indicating she could 

not work with anyone but Mr. Millar. The minutes state, in the report to the meeting by the board 

chair, that: 

[8] 

There are a number of personnel issues. The Food Bank staff are not happy at the 
present time since there are too many uncertainties and Linda [Guedo] is not 
perceived as one with authority . .. 

Linda reports that the building is not very tidy at present. This reflects the prevailing 
atmosphere at the Food Bank. The staff have found the past weeks particularly 
stressful and many feel insecure and firm direction is needed. 

Also, the Employer had been involved in fundraising at an annual public event on 

August 21, 1998 and, according to Ms. Guedo, Ms. Harasym, who had prepared the tally sheets for 

the funds received, believed that there was a shortage and insinuated strongly that Ms. Guedo was to 

blame because of an alleged failure to make a timely bank deposit of the funds. However, Ms. 

Guedo said that while she was willing to accept responsibility for any shortage, it had not been 

determined whether in fact any loss had occurred. But, according to Ms. Guedo, Ms. Harasym 

continued to insist that there was a shortage and repeatedly accused Ms. Guedo of being responsible; 

these accusations were made to Ms. Guedo herself, to other board members, and later, publicly in the 

media and to third party agencies. 
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[9] On the morning of September 16, 1998, shortly after a staff meeting with Ms. 

Guedo, Ms. Harasym left work complaining of illness. After she left, Ms. Guedo said that she 

noticed that the petty cash box, which was usually kept in a locked filing cabinet by Ms. Harasym, 

had been left out. The cabinet also held the Employer's financial records. Ms. Guedo said that she 

located the key and replaced the box in the cabinet. The next morning, September 17, 1998, Ms. 

Guedo said that she was confronted by Ms. Harasym and another staff member, Dorothy Campeau, 

who ac;;used her of "breaking into" the cabinet and again of being responsible for the loss of the 

fundraising monies. Apparently there was quite a loud commotion. Ms. Harasym and Ms. Campeau 

eventually left the office and a short time later another staff member advised Ms. Guedo that they 

and some other staff members had left the bUilding. 

[10] Ms. Harasym never returned to work for the Employer. She and the others who had 

left claimed to be on "stress leave." She provided a medical certificate to the Employer indicating 

that her expected date of return to work was unknown. 

[11; Ms. Guedo testified that during the few weeks following the September 17, 1998 

departure of Ms. Harasym, several things occurred that caused Ms. Guedo to suffer increasing stress 

and anxiety. Ms. Harasym had allowed herself to be interviewed by the local newspaper during 

which she publicly severely criticized both Ms. Guedo and the Employer. Ms. Harasym sent a letter 

dated October 1, 1998 to each board member requesting a meeting to discuss the situation. The letter 

read as follows: 

Dear Board Member: 

I am writing to you on behalf of the Food Bank Employees who are on stress leave 
due to the current crisis at the Saskatoon Food Bank. We are proposing a meeting 
between the Staff and the Board to be facilitated by a neutral third party mediator. 
The purpose of this meeting would be to begin discussing the present situation of the 
stress in the workplace and to work toward resolution and a safe return to our jobs. 

Please indicate your willingness to participate in writing by October 15, 1998 to 

Bunnie Harasym, Administrative Assistant 
Saskatoon Food Bank 
clo 122 Kenderdine Road, 
Saskatoon, Sask., 
S7N 3W6. 
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[12} 

We are sending this letter to each Board member directly to ensure everyone is 
aware of our proposal. We look forward to hearing from you. 

Also during this time, Ms. Guedo said that Ms. Harasym contacted her by telephone, 

both at work and at home, and attended in person at the Employer's premises, on many occasions, 

demanding that Ms. Guedo resign. After a time, Ms. Guedo said that she refused to answer the 

telephone if Ms. Harasym's number appeared on the call display. However she said that Ms. 

Harasym was not to be deterred as she, apparently, began using the phone system code to block the 

display of her number. Ms. Guedo described Ms. Harasym's tone during their conversations as 

"hostile" and she found the calls to be disturbing. 

[13] In testimony that was extremely difficult for Ms. Guedo to provide, she described 

that she suffered from a long term depressive illness. The increasing stress that she felt resulted in a 

relapse; she was admitted to hospital on October 22, 1998. 

[14J She said that she advised only a few trusted board members of her hospitalization 

and did not tell the staff. But, according to Ms. Guedo, the day after her admission to hospital, she 

was called to the patients' phone by a nurse; the caller was Ms. Harasym. According to Ms. Guedo, 

Ms. Harasym said, "Hi Linda. I hope you're having a great day," and then hung up. 

[15] Ms. Guedo said that as a result of that telephone call she asked that her calls be 

screened by hospital staff. She also contacted Reverend Clay and Ms. Stewart and told them what 

had happened. She subsequently learned that Ms. Harasym's employment had been terminated, but 

said that she was not involved in making that decision. 

[16] Under cross-examination, Ms. Guedo admitted that the possible shortage of the 

fundraising monies had attracted media attention at the time. She also admitted that the funds were 

not deposited for an inordinately long time, but reiterated that it had never been established that a 

shortage had occurred. She said that the board of directors had ordered an independent audit, which 

was in progress at the time of the hearing of this matter. 
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[17] Ms. Guedo also admitted that there was much tension between the Employer's board 

and the staff during the period of time around Mr. Millar's departure and that there was conflict 

between some staff and the board about who should succeed him. She very frankly offered that her 

attempts to heal the rift had failed. 

Reverend Colin Clay 

[18] Reverend Clay has been a member of the Employer's board of directors since 1984, 

is a former chairperson and has been the chair of the board's personnel committee, comprising 

himself and four other board members, for about two years. He said that the personnel committee is 

mandated by the board of directors to deal with matters of staffing. He briefly described the 

circumstances of the hiring and departure of Mr. Mi11ar as administrator. He said that Ms. Harasym, 

who had been hired as administrative assistant only a few months before in the spring of 1998, was 

highly critical of Mr. Millar and telephoned Reverend Clay and other board members to complain 

about him on several occasions. He said that she had insinuated that money may be secreted away. 

[19] Reverend Clay indicated that, as chair of the board's personnel committee, he was 

centrally involved in the termination of Ms. Harasym's employment effective October 27, 1998. The 

letter of termination provided as follows: 

Dear Ms. Harasym, 

As Chair of the Personnel Committee, authorized to act on behalf of the Board of the 
Saskatoon Food Bank, I am writing to inform you that your position on the staff of 
the Saskatoon Food Bank has been terminated as of the end of this business day, 
Tuesday, October 27'h, 1998. 

The reason for this dismissal is your obvious disloyalty with respect to the operation 
of the Food Bank inasmuch as you have made a number of damaging comments 
respecting the Food Bank to both the printed and electronic sections of the news 
media while in the employ of the Saskatoon Food Bank. 

Such behavior is clearly unacceptable and has led to this notice of your termination. 

We thank you for the service you provided in the months that preceded this 
behaviour. 
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[20] Reverend Clay testified that the major precipitating events leading to Ms. Harasym's 

dismissal were interviews she gave to the media that were extremely critical of the Employer, its 

board and even some individual members. These are summarized as follows: 

(a) In a report published in the Saskatoon Star-Phoenix newspaper on 

September 25, 1998, Ms. Harasym is reported to have stated that she did not 

trust the board of the Employer to conduct an independent inquiry into 

allegations of impropriety upon Mr. Millar's departure. She is quoted as 

saying that nothing short of the resignation of the board and an independent 

audit would restore confidence in the Employer. 

(b) Ms. Harasym called on a local radio phone-in program on September 18, 

1998 during which she made statements to the effect that "the Food Bank is 

out of control"; "there is a lot of corruption inside the Food Bank building"; 

and exhorted people not to donate money to the Food Bank. 

[21} Reverend Clay said that he knew of the Union's organization drive at the time of Ms. 

Harasym's dismissal but claimed that the two events were entirely umelated. Reverend Clay testified 

that he informed the Union in writing of the reasons for the termination on October 29, 1998. His 

letter provided in part as follows: 

Ms. Harasym has been employed as Administrative Assistant for approximately 6 
months . ... For some time Ms. Harasym co-operated with Board members and was 
perceived to welcome the Board's offer to Mr. Millar. For what can only be 
understood as personal reasons, Ms. Harasym chose to create a disturbance one 
morning. 

Part of the altercation included a false accusation regarding the Board Chair, later 
reported by Ms. Harasym to the electronic and print media. Ms. Harasym then left 
the building accompanied by three other employees who all subsequently notified the 
Food Bank that they were on stress leave and provided the appropriate documents. 

The Board was angry when Ms. Harasym not only repeated her accusations and 
continued to cast the Board Chair in an unfavourable light but she also gave a radio 
interview in which she informed the public that only food, not money, should be sent 
to the Food Bank. As an employee of the organization, albeit on stress leave, Ms. 
Harasym's words reflected badly on the integrity of the staff, volunteers and Board 
members and discouraged the public from donating, thus endangering the 
continuance of a programme dedicated to the hungry people of Saskatoon. 
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Ms. Harasym continued to harass Board members by telephoning and sometimes 
visiting their homes. She wrote a personal letter to individual Board members 
requesting a meeting with an impartial mediator - letters which the members 
brought to a Board meeting but upon which the Board could not act since they were 
not addressed to the Board as an entity and the other names of those wishing to 
participate with Ms. Harasym were not indicated. 

The harassment of Board members continued and at a meeting of the Board it was 
recommended that she be sent a letter from our lawyer asking that she refrain from 
this harassment and the damaging comments in the media The text of such a letter 
was discussed but the action was not taken. It was later rendered unnecessary when 
the decision to dismiss Ms. Harasym was taken. 

The Board had been anxious to dismiss Ms. Harasym once she started making 
damaging comments to the media but was under the impression that dismissal could 
not take place while an employee was on sick leave. 

The final "straw" was an act of harassment which was so unpleasant that immediate 
dismissal was imperative, notwithstanding the Committees knowledge that a Union 
Certification was pending. Our legal counsel advised us that the circumstances 
warranting the dismissal of Ms. Harasym were so clearly recognizable that this 
action was required and that an explanation would be forthcoming. The final 
"straw" was an action that took place on the afternoon of Friday, October 23rd 1998. 
The length of time put in at the Food Bank, accompanied by such added stresses as 
Ms. Harasym's telephone calls, led to Ms. Linda Guedo receiving medical help and, 
under the instructions of her doctor, being completely incommunicado -- with no 
telephone access to any except those she chose. Within one hour of Ms. Lorraine 
Stewart informing the media that the Board Chair was ill, Ms. Harasym had 
managed to track down her whereabouts, discover where she could be reached, 
contacted her by telephone and then verbally harassed her. Needless to say, this 
was particularly damaging to Ms. Guedo's emotional health and had led to a 
screening of calls to prevent this being repeated. Such behaviour on the part of any 
person is absolutely intolerable. 

[22] Reverend Clay indicated that, although the personnel committee took the action, the board 

was subsequently advised and has approved of it. 

[23] According to Reverend Clay, the board of the Employer ordered an independent 

audit of its operations on September 21, 1998 in response to employee concerns and that so far there 

is no evidence that any fundraising monies were missing. 
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[24] Reverend Clay said that the Board contemplated Ms. Harasym's dismissal when it 

learned of her statements to the media, and that the final precipitating event was when the committee 

learned of the phone call to Ms. Guedo while in hospital. He indicated that Ms. Harasym would have 

been terminated before October 27, 1998 but the board was under the impression that it was legally 

precluded from doing so while she was on purported sick leave. He said that within a few days of 

receiving legal advice which supported the dismissal, the action was taken. 

Lorraine Stewart 

[25] Lorraine Stewart worked for the Employer for over ten years until she left in 1996. 

She was officially appointed acting administrator effective October 19, 1998 to relieve Linda Guedo 

and Kay Burkhart, but had actually assumed many of their duties in late September. She said that 

she first met Ms. Harasym on September 24, 1998 while meeting with Ms. Guedo, when Ms. 

Harasym stopped in to speak with Ms. Guedo as well. She testified that her next contact with Ms. 

Harasym was on October 19, 1998 when Ms. Harasym showed up at the Employer's premises. She 

said that Ms. Harasym told her that she had no business being there. After that, Ms. Stewart said 

that, sometime before October 28, 1998, she received a telephone call from Ms. Harasym demanding 

a copy of the Employer's membership list. In fact, Ms. Stewart provided Ms. Harasym with a copy 

of the list. 

[26] Ms. Stewart testified that when the other three employees who had walked out in 

September returned to work on November 2, 1998, Ms. Harasym showed up at the Employer's 

premises and came into her office with a video camera. She presented Ms. Stewart with an "appeal" 

of her dismissal and then was asked to leave. 

Michael Millar 

[27J Michael Millar, the former administrator of the Employer, testified that he thought 

Ms. Harasym ought to have been appointed administrator on his departure. He testified briefly about 

how she assisted him in his position. 
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Marion Turner 

[28] Ms. Turner has been employed as the Employer's bookkeeper since April, 1998. She 

was one of the employees who left work on September 17, 1998 claiming to be suffering from stress. 

She returned to work on November 2, 1998. 

[29] Ms Turner said that the circumstances of the departure of Mr. Mil1ar and the 

assumption of direct management by the board of directors made her stress on the job unbearable and 

morale in the workplace generally was low, however, she did not provide any details of her 

experience and observations in this regard. In her testimony, she made it clear that she did not agree 

with the manner in which Ms. Guedo had dealt with the fundraising proceeds referred to earlier in 

these Reasons for Decision. She also expressed the opinion that she thought that Ms. Harasym ought 

to have succeeded Mr. Mi11ar as administrator. 

William Partridge 

[30] Mr. Partridge was employed as the Employer's warehouse manager until he was 

terminated on September 18, 1998. The reason for his testimony was not clear. It was not alleged 

by the Union that his termination was motivated in the least by union activity. 

Bunnie Harasym 

[31] Ms. Harasym was employed by the Employer as administrative assistant from 

March, 1998 until she left work on September 17, 1998 and her subsequent termination on October 

27, 1998. 

[32] Ms. Harasym described the atmosphere at the Employer in August, 1998 as tense 

regarding the situation concerning Mr. Millar. She said that staff and volunteers were calling her at 

home in the evenings wondering what was going on. She claimed that her job duties had been 

expanded far beyond what they were supposed to be. She felt she was under so much stress that in a 

letter dated September 1, 1998 to the board of directors she advised she was going off on sick leave 

until September 8, 1998. This letter read as follows: 
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[33] 

Please note that I will be taking a sick leave effective September 2, 1998 - I will be 
returning on September 8, 1998. 

I have nine hours of overtime accumulated and please use two of my sick days (June 
and September). 

I feel it would be better if I took this time now as my stress level is beyond the 
breaking point. I spend on an average of 4-5 hours almost every night talking to 
staff and volunteers that call me at home. I try to reassure them that everything will 
be fine, but there is a lot of confusion in the warehouse and front office pertaining to 
the situation of the food bank. I am finding it very difficult to keep these people on 
track, they feel they have been deserted and have no leadership. The employees tell 
me on a daily base that they are unhappy, worry, and feel that their jobs are at risk. 
I have been told that they will all leave their positions, walk out, strike. I feel they 
rely on me to have the answers or to comfort them, and I do not feel I have the 
authority or the position to do so, as I also am just an employee. 

Please do not think I am leaving or have deserted my position, because that is not my 
intention. I do not feel I am able to give 100% to my job at this time, as I have a 
massive headache every day. If you have any question please ask me. I hope that 
the staff will communicate with the Board and express their concerns so this 
situation can be resolved and the food bank will continue with little or no disruption. 

Thanks in advance for your time and undu·standing. 

The relationship between Ms. Harasym and Ms. Guedo was becoming particularly 

strained. Ms. Harasym said that, during the September 17, 1998 meeting between them in the office, 

both she and Ms. Guedo became angry when Ms. Harasym raised the subject of the fundraising 

proceeds. She admitted that at some point she told Ms. Guedo that she believed she had taken some 

of the funds. She said that she was angered by the fact that Ms. Guedo had gone into the filing 

cabinet, but Ms. Harasym did not provide any details in her testimony about why she and three other 

staff members left the workplace on September 17, 1998. 

[34J Ms. Harasym admitted that she called an open line radio show in Saskatoon on 

September 18, 1998 and made the comments attributed to her earlier in these Reasons for Decision. 

She also admitted making statements alleging "corruption" at the Employer to a Star-Phoenix 

reporter. In re-examination, Ms. Harasym said that the reason she went on the radio to ask the public 

not to donate money to the Employer was because she was concerned about accountability at the 

Employer. Under cross-examination, Ms. Harasym admitted to co-authoring an open letter, with a 

fellow employee, dated September 29, 1998. Although the letter is lengthy, it is important that it be 

set out in its entirety as follows: 
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Food Bank Staff Need Your Support 

Saskatoon Food Bank Employees left their jobs on September 17, 1998 after four 
weeks of escalating stress, intimidation and blatant disregard for workers by the 
Board of Directors. We believe there is confusion and misrepresentation about the 
labor crisis at the Food Bank and are seeking community support. 

1. On August 14, 1998, members of the Food Bank Board of Directors 
came into the Food Bank and took over the Administrators (Michael 
Miller) office. The Board began going through his files, moving his 
desk, and re-arranging his office. We knew Michael Miller was on 
holidays and were immediately alarmed and confused by the Board's 
actions. The Board did not communicate with us what they were 
doing or why. We were told to carry on as if nothing unusual was 
happening. They held private closed door meetings with each staff 
member individually, and did not tell us what was happening. We 
remain unclear about the reasons for the Boards actions. 

2. The Board instructed the Administrative Assistant and the 
Bookkeeper to screen all telephone calls and open mail directed to 
all employees in the building. Phone calls from outside the building 
were intercepted including a call to the Community Development 
Worker from the Director of the Regina Food Bank, and calls to 
staff with children at home. These actions demonstrate a flagrant 
abuse of power and an invasion of privacy by the Board. A state of 
intimidation and silence were ushered in when the Board entered the 
workplace to take over Michael's job. 

3. The Board told us our jobs were "secure for now" and forbid us to 
talk to each other in the workplace. We were told not to talk to 
anyone outside the building about what was taking place. The 
Board continued to screen calls and mail. We felt threatened, 
harassed and afraid to go to work. When Michael returned to the 
Food bank on August 19, 1998, it was clear he had not been told 
anything by the Board. We suffered insomnia, headaches, 
stomachaches and other health problems as a reaction to the 
mounting stress at work. Volunteers and clients began questioning 
Michael's absence and the obvious tension in the building. 

4. The bank deposit offunds raised at Cruise Night on August 21, 1998 
was not made and eventually a portion of the money, kept in a box in 
the building, disappeared. Although Board Chair Linda Guedo told 
the media she accepts responsibility for the money, it is unclear 
where it went and whether it has been accounted for. 
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5. On September 17, 1998, the Administrative Assistant came to work 
to find her filing cabinet forced open, the petty cash box removed 
and personal items missing. This discovery led to a confrontation 
with Linda who eventually admitted to having broken into the 
cabinet. We believe this is a violation of our basic human rights to 
privacy, dignity and respect. This action also raises questions about 
any personal property Michael may have left in his office. 

6. We believe the safety of volunteers, fine option workers and clients 
within the Food Bank is in jeopardy. Racist, sexist and abusiv<! 
comments have been made in the workplace and complaints have 
been filed with referring agencies, and with Michael as 
Administrator. Michael took actions to remedy these problems, and 
was working to create a healthy and respectful environment for all 
who entered the building. We have no confidence in the Board's 
ability or commitment to ensuring safety for those remaining in the 
building. Many volunteers and low income workers are particularly 
vulnerable to abuse and we believe the Board is unable to protect 
these people at this time. We are also concerned for our own 
personal safety and job security during the current crisis. 

7. The Board is not operating in an open and transparent manner with 
the public, media and staff and we believe this is affecting Food 
Bank operations and donations made by the community. Those who 
can least afford it, namely the Food Bank clients, will pay the price 
if donations dwindle due to lost confidence by the public. We 
believe that the Board is responsible for the current crisis and must 
be held accountable for its actions. 

8. We want to know why the former director, Lorraine Stewart, has 
returned to the Food bank and what her status is now. We also want 
an explanation regarding Michael Miller's dismissal and clarity on 
what the management philosophy of the Board is and how it differs 
from the work Michael was doing at the Food Bank. 

The staff are willing to meet with the Board and a neutral third party to discuss the 
current crisis at the Food Bank. We want resolution and a return to our jobs in a 
dignified, respectful, safe and healthy work environment. 

We Need Your Support! 

Please Contact Bunnie at 249-0036 

509 

[35] Despite the date of this letter, Ms. Harasym said that it was not signed until October 

15, 1998. It was sent out by her during the next couple of days to several local agencies including 

the Friendship Inn, the John Howard Society, the Saskatoon Community Health Clinic, the Quint 

Housing Program, the Child Hunger and Education Program and the Riversdale Community 
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Association. An example of the cover letter to those agencits is that which accompanied the letter to 

the Friendship Inn. It reads as follows: 

[36] 

Re: Crisis at the Saskatoon Food Bank 

I am writing to you on behalf of the Food Bank Employees who are on a stress leave 
due to the current crisis at the Saskatoon Food Bank. We are asking for the support 
of community agencies concerning this crisis. 

Attached is a brief outline of the chain of events that has lead up to the current 
situation. We the staff are asking you to please support us by contacting the 
Saskatoon Food Bank and the Board members directly asking for an explanation as 
to what their plan is to resolve the current crisis, this crisis must be dealt with 
immediately. Staff members are very concerned as to how this situation will effect 
other community agencies, as many of the clients of the Food Bank are also clients 
of other agencies such as your own. We believe that if this crisis is not dealt with 
immediately that the clients of the Food Bank will be suffering, as food and money 
donations will slowly decline, this will then put pressure on other agencies. 

We the staff believe that the Board of Directors must acknowledge this problem and 
be accountable for their current and previous actions pertaining to this situation. 
Staff members are proposing a meeting between the board, themselves, and a neutral 
third party mediator. The purpose of this meeting would be to begin discussing the 
present situation of the stress in the workplace and to work toward resolution and a 
safe return to ourjobs. 

The staff believe this crisis must be resolved soon, as we fear that the Christmas 
hampers and the Tree of Plenty fund-raiser will suffer tremendously, along with the 
day to day operations of the Food Bank. 

We thank you in advance for your concern and support. 

Sincerely, 

Bunnie Harasym 
Administrative Assistant, Saskatoon Food Bank 

Ms. Harasym admitted that between September 17, 1998 and October 27, 1998 she 

contacted Ms. Guedo several times and told her to resign as chairperson, but she denied making the 

call to Ms. Guedo at the hospital in late October. 
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[37] Ms. Harasym testified that she had contacted a union representative in mid-October, 1998 to 

inquire about organizing the employees of the Employer and a meeting was held at her house. The 

application for certification was filed on October 21, 1998. 

Argument 

[38J On behalf of the Union, Mr. McKnight argued that other employees who left the premises on 

September 17, 1998 were not terminated and later were allowed to come back to work. He said that 

Ms. Harasym was discriminated against and terminated contrary to s. 11 (1)( e) of the Act because of 

her involvement in the Union's organizing drive. 

[39] He emphasized that Ms. Harasym was under great stress in early September and that 

the board of directors had a responsibility according to its policy manual and code of ethics to 

address the concerns of its employees. He stated that the audit regarding the fundraising proceeds 

had not been completed and it may yet be established that a portion of the funds is indeed missing. 

Mr. McKnight requested that Ms. Harasym be reinstated and reimbursed for her monetary loss. 

[401 In support of the Union's position, Mr. McKnight cited the Board's decisions in 

United Steelworkers of America v. Eisbrenner Pontiac Asuna Buick Cadillac GMC Ltd., [1992] 3rd 

Quarter Sask. Labour Rep. 135, LRB File Nos. 161-92 to 163-92 and SJBRWDSU v. Regina 

Exhibition Association Limited, [1993] 4th Quarter Sask. Labour Rep. 216, LRB File Nos. 253-93 to 

260-93. 

[41] In the latter decision, Mr. McKnight emphasized the following statement by the 

Board at 218: 

As the Board has indicated on a number of occasions, our task in assessing the merits 
of the reasons given for disciplinary action by an employer which gives rise to an 
allegation of a violation of s. 11 (l)(e) is not the same as that of an arbitrator under a 
collective agreement. It is not our responsibility to make an authoritative 
determination as to whether an employer has been able to show that there was ''just 
cause"for the action taken. Our task is rather to determine whether the reason given 
for the disciplinary action was tainted by anti-union sentiment, and this inevitably 
involves some evaluation of whether the case made in defence of the disciplinary 
penalty is plausible and coherent. 
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[42] In the former decision, the following statement of the Board, at 139-140 was 

emphasized: 

[43J 

When it is alleged that what purports to be a layoff or dismissal of an employee is 
tainted by anti-union sentiment on the part of an employer, this Board has 
consistently held, as have tribunals in other jurisdictions, that it is not sufficient for 
that employer to show that there is a plausible reason for the decision. Even if the 
employer is able to establish a coherent and credible reason for dismissing or laying 
off the employee - and we are not persuaded that the reasons put forward by 
Eisbrenner are entirely convincing - those reasons will only be acceptable as a 
defence to an unfair labour practice charge under s. II (1 )(e) if it can be shown that 
they are not accompanied by anything which indicates that anti-union feeling was a 
factor in the decision. 

On behalf of the Employer, Mr. Quennell did not dispute the principles enunciated 

by the Board in the cases cited by Mr. McKnight, but argued that there was no evidence of anti-union 

animus in the dismissal of Ms. Harasym. 

[44] Mr. Quennell said that, without any credible proof, Ms. Harasym had made several 

statements to the media implying impropriety in the handling of monies at the Employer and had 

asked the public not to support it. Mr. Quennell said that it was not the alleged mishandling of finds 

that motivated Ms. Harasym to do what she did. Rather, he said, once she realized that she was not 

going to be appointed as Mr. Millar's replacement, she embarked on her campaign against the board 

of directors. He argued that the evidence indicated a solid basis for terminating Ms. Harasym 

unrelated to any involvement in union activity. He said that Ms. Harasym would have been 

terminated earlier than she was except that the board of directors was under a misapprehension that it 

could not do so while she was on alleged sick leave. Even if it is not accepted that Ms. Harasym 

made the telephone call to Ms. Guedo while she was in hospital, he said that the evidence supported 

the Employer's position. 

[45] Mr. Quennell argued that the Employer in this case was not required to establish just 

and reasonable cause for the termination, but rather, that it was not motivated in the least by anti

union animus. In support of the Employer's position, the following decisions were cited: 

Laird v. Saskatchewan Roughrider Football Club (1982), 18 Sask. R. 333 

(Sask. Q.B.); 
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.. R. v. Fuller et al., [1968] 2 O.R. 564, 70 D.L.R. (2d) 108 (Ont. C.A.); 

• Pepsi Cola Canada Ltd. v. Soft Drink Workers, Joint Local Executive Board 

(1977), 15 L.A.c. (2d) 397 (J.W. Healy); 

Hamilton Wentworth Regional Municipality v. Canadian Union of Public 

Employees, Local 167 (1978), 18 L.A.C. (2d) 46 (R.L. Kennedy); 

Russell v. Smith Industries North America Ltd. (1979), 10 B.C.L.R. 248 

(B.C.S.C.); and 

Canadian Union of Public Employees, Local 5 v. City of Hamilton, [1993] 

O.L.R.B. Rep. 1214. 

Relevant Statuto:ry P:rovisions 

[46] 

3 

5 

Sections of the Act to be considered in this case include the following: 

Employees have the right to organize in and to form, join or assist trade 
unions and to bargain collectively through a trade union of their own 
choosing; and the trade union designated or selected for the purpose of 
bargaining collectively by the majority of the employees in a unit appropriate 
for that purpose shall be the exclusive representative of all employees in that 
unit for the purpose of bargaining collectively. 

The board may make orders: 

(d) determining whether an unfair labour practice or a violation 
of this Act is being or has been engaged in; 

(e) requiring any person to do any of the following: 

(i) refrain from violations of this Act or from 
engaging in any unfair labour practice,' 

(U) subject to section 5.1, to do any thing for the 
purpose of rectifYing a violation of this Act, the 
regulations or a decision of the board; 

(f) requiring an employer to reinstate any employee discharged 
under circumstances determined by the board to constitute an unfair 
labour practice, or otherwise in violation of this Act; 

513 
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(g) fzxing and determining the monetary loss suffered by any 
employee, an employer or a trade union as a result of a violation of 
this Act, the regulations or a decision of the board by one or more 
persons, and requiring those persons to pay to that employee, 
employer or trade union the amount of the monetary loss or any 
portion of the monetary loss that the board considers to be 
appropriate; 

11 (1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(e) to discriminate in regard to hiring or tenure of employment or 
any term or condition of employment or to use coercion or 
intimidation of any kind, including discharge or suspension or threat 
of discharge or suspension of an employee, with a view to 
encouraging or discouraging membership in or activity in or for or 
selection of a labour organization or participation of any kind in a 
proceeding under this Act, and if an employer or an employer's agent 
discharges or suspends an employee from his employment and it is 
shown to the satisfaction of the board that employees of the employer 
or any of them had exercised or were exercising or attempting to 
exercise a right under this Act, there shall be a presumption in favour 
of the employee that he was discharged or suspended contrary to this 
Act, and the burden 0./ proof that the employee was discharged or 
suspended for good and sufficient reason shall be upon the employer; 
but nothing in this Act precludes an employer from making an 
agreement with a trade union to require as a condition of employment 
membership in or maintenance of membership in the trade union or 
the selection of employees by or with the advice of a trade union or 
any other condition in regard to employment, if the trade union has 
been designated or selected by a majority of employees in any such 
unit as their representative for the purpose of bargaining collectively; 

18 The board and each member thereof and its duly appointed agents have the 
power of a commissioner under The Public Inquiries Act and may receive and accept 
such evidence and information on oath, affidavit or otherwise as in its discretion it may 
deem fit and proper whether admissible as evidence in a court of law or not 

42 The board shall exercise such powers and perform such duties as are 
conferred or imposed on it by this Act, or as may be incidental to the attainment of the 
objects of this Act including, without limiting the generality of the foregoing, the 
making of orders requiring compliance with the provisions of this Act, with any rules 
or regulations made under this Act or with any decision in respect of any matter before 
the board. 
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Analysis and. Decision 

[47] The Board is asked to determine whether the decision to terminate the employment 

of Ms. Harasyrn was made for the purpose of discouraging activity in support of the Union. The 

Board has always considered the exercise by employees of the rights contained in s. 3 of the Act to 

be of fundamental importance. 

[48] In SJBRWDSU v. Moose Jaw Exhibition Co. Ltd., [1996] Sask. L.R.B.R. 575, LRB 

File Nos. 131-96 to 133-96, the Board stated, at 583 to 585: 

The Board has always attached critical importance to any allegation that the 
suspension or dismissal of an employee may have been affected by considerations 
relating to the exercise by that employee or other employees of rights under the Act. 
In a decision in Saskatchewan Government Emplovees' Union v. Regina Native 
Youth and CommunifJ! Services Inc .. [l995} r Quarter Sask. Labour Rep. 118, LRE 
File Nos. 144-94, 159-94 and 160-94, the Board commented on this matter as 
follows, at 123: 

It is clear from the terms of Section 11 (l)(e) of the &:.t. that any 
decision to dismiss or suspend an employee which is influenced by 
the presence of trade union activity must be regarded as a very 
serious matter. If an employer is inclined to discourage activity in 
support of a trade union, there are few signals which can be sent to 
employees more powerful that those which suggest that their 
employment may be in jeopardy. The seriousness with which the 
legislature regards conduct of this kind is indicated by the fact that 
the onus rests on the employer to show that trade union activity 
played no part in the decision to discharge or suspend an employee. 

The Board made further comment on the significance of the reverse onus under 
Section 11 (l)(e) of the &:.t. in The Newspaver Guild v. The Leader-Post. [1994} r 
Quarter Sask. Labour Rep. 242, LRE File Nos. 251-93, 252-93 and 254-93, at 244: 

The rationale for the shifting to an employer of the burden of proof 
under Section 11 (l)(e) of the &:.t. to show that a decision to 
terminate or suspend an employee was completely unaffected by any 
hint of anti-union animus has, in our view, two aspects. The first is 
that the knowledge of how the decision was made, and any 
particular information regarding the employment relationship 
involving that employee, is often a matter available exclusively to 
that employer. The trade union knows of the termination or 
suspension, knows of the union activity, and asserts that there is a 
link between them of anti-union animus. A decision that this link 
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does in fact exist can often only be established on the basis of 
information provided by the employer. Whether this is described as 
a legal onus of proof, which is the basis of the challenge made by the 
Employer to the courts, or whether it is seen as an evidentiary 
burden, an employer must generally be able to provide some 
explanation of the coincidence of trade union activity and the 
suspension or termination in question. 

The second aspect of the rationale, which is particularly important 
in a case, such as this one, where union activity with an employer is 
in its infancy, addresses the relative power of an employer and a 
trade union. An employer enjoys certain natural advantages over a 
trade union in terms of the influence it enjoys with employees, and 
the power it can wield over them, particularly where the power to 
terminate or discipline is not subject to the constraints of a 
collective agreement or to scrutiny through the grievance 
procedure. In these circumstances, the vulnerability of employees, 
and their anxieties, even if exaggerated, about the position in which 
they may be put by communicating what they know of the 
circumstances surrounding the dismissal to trade union 
representatives, and possible to this Board, makes it difficult for the 
trade union to compile a comprehensive evidentiary base from 
which they may put their application in its fairest light. 

As the Board has pointed out, it is not sufficient to meet the onus of proof under 
Section 11(1 )(e) of the &.1 for an employer to demonstrate the existence of a 
defensible business reason for the decision to suspend or terminate an employee. In 
United Steelworkers of America v. Eisbrenner Pontiac Asuna Buick Cadillac GMC 
L1..tL, [1992}3'd Quarter Sask. Labour Rep. 135, LRB File Nos. 161-92, 162-92 and 
163-92, the Board made the following observation in this connection, at 139: 

When it is alleged that what purports to be a lay-off or dismissal of 
an employee is tainted by anti-union sentiment on the part of an 
employer, this Board has consistently held, as have tribunals in 
other jurisdictions, that it is not sufficient for that employer to show 
that there is a plausible reason for the decision. Even if the 
employer is able to establish a coherent and credible reason for 
dismissing or laying off the employee -- and we are not persuaded 
that the reasons put forward by Eisbrenner are entirely convincing -
- those reasons will only be acceptable as a defence to an unfair 
labour practice charge under s. 11(1)(e) of the &.1 ifit can be shown 
that they are not accompanied by anything which indicates that anti
union feeling was a factor in the decision. 

An important element of the task of this Board in assessing a decision which is the 
subject of an allegation made pursuant to s. 11(1)(e) of the As:J. is the evaluation of 
the explanation which is offered by an employer in defence of the decision to 
dismiss. In this respect, the Board has emphasized that our objective is somewhat 



[1999} Sask. L.R.B.R. 497 S.G.E.U. v. SASKATOON FOOD BANK 

different than that of an arbitrator determining whether there is "just cause" for 
dismissal. In The Leader-Post decision, supra the Board made this comment, at 248: 

For our purposes, however, the motivation of the Employer is the 
central issue, and in this connection the credibility and coherence of 
the explanation for the dismissal put forward by the Employer is, of 
course, a relevant consideration. We are not required, as an 
arbitrator is, to decide whether a particular cause for dismissal has 
been established. Nor, like a court, are we asked to assess the 
sufficiency of a cause or of a notice period in the context of common 
law principles. Our task is to consider whether the explanation 
given by an employer holds up when the dismissal of an employee 
and some steps taken in exercise of rights under the &1. coincide. 
The strength or weakness of the case an employer offers in defence 
of the termination is one indicator of whether union activity may 
also have entered the mind of the Employer. 

As the Board has pointed out on a number of occasions, the fact that trade union 
activity is taking place does not mean that an employer is prevented altogether from 
taking serious disciplinary steps against an employee. The onus imposed on an 
employer by s. 11 (l)(e) of the Act is not impossible to satisfy. There is no question, 
however, that it is difficult to meet. In order to satisfy ourselves that the grounds 
stated for a decisi ')n to dismiss an employee do not disguise sentiments on the part of 
an employer whic,'l run counter to the pUlposes of the Act. it is necessary for us to 
evaluate the strength or weakness of the explanation which is given for a dismissal, 
in the light of other factors, including the kind of trade union activity which is going 
on, the stage and nature of the collective bargaining relationship, and the possible 
impact a particular disciplinary action may have on the disciplined employee and 
other employees. 
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[49} The principles summarized in the Moose Jaw Exhibition decision, supra, have been 

affirmed in several recent decisions of the Board including the following: 

International Union of Operating Engineers v. Quality Molded Plastics Ltd., 

[1997] Sask. L.R.B.R. 356, LRB File Nos. 371-96 to 373-96; 

Amalgamated Transit Union, Local 588 v. Wayne Bus Ltd., (1998] Sask. 

L.R.B.R. 190, LRB File Nos. 285-97 & 286-97; and 

Service Employees' International Union, Local 333 v. Calgarian Retirement 

Group Ltd., [1998] Sask. L.R.B.R. 241, LRB File No. 006-97; upheld on 

judicial review, [1998] Sask. L.R.B.R. c-43 (Sask. Q.B.). 
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In all of these cases there was at least some evidence upon which the intrusion of anti-union animus 

into the decision to impose discipline could be inferred. 

[50] In the present case, beyond the fact that Reverend Clay testified that he was aware of 

union organizational activity shortly before Ms. Harasym was terminated, there is no evidence upon 

which to infer that anti-union animus to any degree influenced the decision. The application for 

certification was filed nearly a week before Ms. Harasym was terminated. There was no evidence 

that the board of directors discussed the issue of unionization either among themselves or with any 

employees; there is no mention of it in the board minutes and Reverend Clay said that he was 

personally unopposed to the organization of the employees by a union. 

[51] While the Board must exercise additional diligence when the individual involved is a 

key union organizer, as it appears Ms. Harasym was, the onus to be satisfied by the Employer, while 

extremely heavy - the Employer must satisfy the Board that trade union activity played no part in the 

decision to discharge the employee - is not impossible to satisfy. 

[52] In the present case, the explanation by the Employer of the reasons and motivation 

for Ms. Harasym's termination goes beyond a mere "defensible business reason," as it was described 

in Moose Jaw Exhibition, supra, but is in fact a coherent and credible explanation. Indeed, the 

explanation is compelling; Ms. Harasym's public criticisms of the Employer and its board of 

directors, her published unfounded accusations of serious misconduct and her attitude toward those 

in authority, were nothing short of outrageous. In particular, her public appeals on the radio, in print 

and to third party social agencies to refuse to support the Employer were beyond any measure of 

rational and fair criticism by an employee that an employer ought to be expected to tolerate. 

[53] The conduct of Ms Harasym was extreme. She had been employed a relatively short 

time. She had attempted to intimidate members of the board and her superiors. Her reaction to the 

board chair, Ms. Guedo, accessing the cabinet containing the Employer's financial records was 

unacceptable; her public statements were intolerable; her accusations regarding allegedly missing 

funds and implicating Ms. Guedo in their disappearance were unfounded, as were the allegations in 

the letter dated September 29, 1998 of "flagrant abuse of power and an invasion of privacy by the 

board." References to the alleged racist, sexist and abusive comments in the workplace and 

statements that the safety of staff, volunteers and clients was in jeopardy were absolutely unfounded 
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and designed to be disruptive of the reputation of the Employer and the members of its volunteer 

board. 

[54J It is our opinion, based on the evidence, that Ms. Harasym was motivated to make 

her statements, at least in part, by the fact that she had been passed over by the board as successor to 

Mr. Millar in the position of administrator. Her overt hostility toward the interim stewardship by 

certain members of the board and later Ms. Stewart, couplp.d with her outlandish attempts to hann 

the Employer by exhorting the public to cease cash donations needed to ensure continued day to day 

operations, belie any claim of altruism on her part. She made no attempt to employ the legitimate 

mechanisms for removal of directors provided for in the bylaws, but attempted to publicly embarrass 

and ridicule the board, hoping, we are compelled to assume, to prompt the directors' resignation. 

[55J We find that the Employer's board did not discriminate in its treatment of Ms. 

Harasym in relation to the other staff who left the building on September 17, 1998. No one, 

including Ms. Harasym, was disciplined for that action; that, to our way of thinking, was a generous 

acknowledgement by the board of the frustration some of the staff felt over the leadership vacuum 

that the board and Ms. Guedo recognized in the board meeting of September 8, 1998 and honestly 

attempted to remedy. Rather, Ms. Harasym was tenninated for her subsequent activities in 

aggressively attempting to hann the Employer and intimidate its directors by exposing them to 

public opprobrium. 

[56J The Board accepts the evidence of Reverend Clay that the decision to tenninate Ms. 

Harasym would have been implemented before any union organizational activity came to light, but 

that the board did not act because it believed it could not tenninate an employee on sick leave and 

that subsequent legal advice, obtained after the call to Ms. Guedo at the hospital on October 22, 

1998, satisfied the board that it could act. The Board also accepts his evidence that the decision of 

the personnel committee to tenninate Ms. Harasym was not influenced or motivated in the least by 

anti-union animus. 



520 Saskatchewan Labour Relations Board Reports (19991 Sask. L.R.B.R. 497 

[57] While we make no determination whether the telephone call to Ms. Guedo on 

October 23, 1998 was made by Ms. Harasym, we are satisfied that Reverend Clay and the personnel 

committee believed that it was. We also do not determine whether the Employer had just and 

reasonable cause for the termination, but we do find that its reasons were coherent and credible, 

untainted by anti-union animus. 

[58] For the foregoing reasons, the application is dismissed. 
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SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT 
STORE UNION, Applicant and FEDERATED CO-OPERATIVES LTD., PRINCE 
ALBERT CO-OPERATIVE ASSOCIATION LIMITED, BEELAND CO-OPERATIVE 
ASSOCIATION LIMITED, GRA VELBOURG CO-OPERATIVE ASSOCIATION 
LIMITED, YORKTON CO-OPERATIVE ASSOCIATION LIMITED, ESTEV AN CO
OPERATIVE ASSOCIATION LIMITED, MELFORT CO-OPERATIVE 
ASSOCIATION LIMITED, ASSINIBOIA CO-OPERATIVE ASSOCIATION 
LIMITED, ASSINIBOIA CO-OPERATIVE ASSOCIATION LIMITED - WILLOW 
BUNCH BRANCH, HUMBOLDT CO-OPERATIVE ASSOCIATION LIMITED, 
PIONEER CO-OPERATIVE ASSOCIATION LIMITED, WYNYARD CO-
OPERATIVE ASSOCIATION LIMITED, WEYBURN CO-OPERATIVE 
ASSOCIATION LIMITED, NORTH BATTLE FORD CO-OPERATIVE 
ASSOCIATION LIMITED, SHERWOOD CO-OPERATIVE ASSOCIATION 
LIMITED, FOAM LAKE CO-OPERATIVE ASSOCIATION LIMITED, 
KINDERSLEY CO-OPERATIVE ASSOCIATION LIMITED, and YOUNG CO
OPERATIVE ASSOCIATION LIMITED, Respondents 

LRB File Nos. 044-98 to 061-98; September 15, 1999 
Chairperson, Gwen Gray; Members: Carolyn Jones and Leo Lancaster 

For the Applicant: Larry Kowalchuk 
For Federated Co-operatives Ltd.: Larry Seiferling, Q.C. 
For Prince Albert Co-operative Association Limited: Lawrence Zatlyn, Q.C. 
For Beeland Co-operative Association Limited: Kirby Burningham 
For Gravelbourg, Assiniboia, Assiniboia-Willowbunch Co-operative Associations Limited: Doug 
Wiebe 
For Estevan Co-operative Association Limited: James Trobert 
For Melfort Co-operative Association Limited: Stuart Eisner 
For Pioneer Co-operative Association Limited: Glenn Forrester 
For Wynyard Co-operative Association Limited: Dan Lalond 
For Weyburn Co-operative Association Limited: Rod MacDonald 
For North Battleford Co-operative Association Limited: Rob Garden, Q.C. 
For Sherwood Co-operative Association Limited: Shelley Joyce 
For Kindersley Co-operative Association Limited: Mark Millar 
For Young Co-operative Association Limited: Patricia Warsaba 

Employer - Designation of principal or contractor - Board finds that sufficient 
legal basis to union's application under s. 2(g)(iU) of The Trade Union Act to 
permit union to proceed with evidence and argument - Board declines to 
dismiss union's application at this stage in proceedings. 
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Certification - Amendment - Open period - In case where union seeks to 
amalgamate many certification orders into one all-inclusive order the timeliness 
requirements set out in s. 5(k) of The Trade Union Act would pose significant 
obstacle for resolving labour relations issues and would unduly delay final 
resolution by the Board of these issues - Use of s. 5(j) of The Trade Union Act 
justified. 

Common employer - Employer - Board determines that union's application not 
necessarily related employer case that ought to be determined under s. 37.3 of 
The Trade Union Act - Board declines to dismiss application at this stage in 
proceedings. 

The Trade Union Act, ss. 2(g)(iii), 2(h), 5(j), 5(k), 35, 37.3 and 39. 

REASONS FOR DECISION 

Background 

[1J Gwen Gray, Chairperson: Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union (the "Union") applied to the Board on March 26, 1998 to amend the 

certification Orders issued for bargaining units at Prince Albert Co-operative Association Limited, 

Beeland Co-operative Association Limited, Gravelbourg Co-operative Association Limited, Yorkton 

Co-operative Association Limited, Estevan Co-operative Association Limited, Me1fort Co-operative 

Association Limited, Assiniboia Co-operative Association Limited, Assiniboia Co-op Association 

Ltd. - Willow Bunch Branch, Humboldt Co-operative Association Limited, Pioneer Co-operative 

Association Limited, Wynyard Co-operative Association Limited, Weybum Co-operative 

Association Limited, North Battleford Co-operative Association Limited, Sherwood Co-operative 

Association Limited, Foam Lake Co-operative Association Limited, Kindersley Co-operative 

Association Limited, Young Co-operative Association Limited (the "co-operatives") and Federated 

Co-operatives Ltd. The amendment seeks to name Federated Co-operatives Limited ("FCL") as the 

employer in each certification Order and to amalgamate all Orders into one Order. If the Union is 

successful on its application, FCL would be required to bargain one collective agreement with 

respect to the employees in all current bargaining units. 
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[2] The co-operatives and FCL filed replies to the application and several requested 

particulars from the Union. 

[3] A pre-hearing conference was held by the Board Vice-Chairperson on October 15, 

1998. At that time, all parties agreed to place two issues before the Board for preliminary 

determination. The two preliminary issues are: 

[4] 

1. Whether the Union can properly make application under s. 5(j) of The Trade 

Union Act, R.S.S. 1978, c. T-17 (the "Act") or whether the Board lacks 

jurisdiction because such an application must be made during the open 

period under s. 5(k)? 

2. Whether, in any event, s. 37.3(2) of the Act applies to exempt all 

Respondents from the application of s. 37.3(1) on the assumption that they 

became related prior to the effective date of the provision? 

The Board heard arguments with respect to the two preliminary matters on February 

15, 1999. These Reasons for Decision are confined to addressing the two issues outlined and two 

additional procedural matters. 

Relevant Statutory Provisions 

[5] In its application, the Union relied on ss. 5(j)(ii), 42, 2(g)(iii), 2(h), 5(e), 35 and 39 

of the Act. The Respondents relied on s. 5(k)(i) and 37.3. 

Arguments 

[6} 

grounds: 

The Respondents requested that the Board dismiss the application on four separate 
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1. the application is out of time because it was not filed within the 30-60 day 

period prior to the anniversary of the effective date of the various collective 

agreements as is specified in s. 5(k)(i); 

2. the application cannot be made under s. 5(j) because it seeks a rescission of 

the existing orders and the creation of a new order, not simply an 

amendment under s. 5(j); 

3. the application is in the nature of an application for a "related employer" 

declaration which is set out in s. 37.3 of the Act and which cannot be 

determined under other provisions contained in the Act, notably s. 2(g)(iii); 

4. s. 37.3 does not apply to the factual situation because if the 18 co-operatives 

are all related employers to FCL, they became related prior to the date on 

which s. 37.3 came into effect, i.e. October 28, 1994. As a result, the 

respondents are "grandfathered" under s. 37.3. 

[7J The Respondents relied on Canadian Union of Public Employees v. University of 

Saskatchewan,[1995] 3rd Quarter Sask. Labour Rep. 195, LRB File No. 139-95; Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. Remai Investment Co., [1993] 4th Quarter 

Sask. Labour Rep. 136, LRB File Nos. 167-93 & 168-93; Canadian Union of Public Employees, 

Local 1788 v. John M. Cuelenaere Library Board, [1996] Sask. L.R.B.R. 732, LRB File No. 052-96. 

[8] 

1. 

2. 

The Union replied to the objections raised by the Respondents as follows: 

the application is brought under s. 5(j) and is not required to be filed within 

the 30-60 day period specified in s. 5(k)(i); 

the application can be brought under s. 5(j), as opposed to s. 5(k)(i), because 

it does not seek to end the applicant's bargaining rights - it is not a rescission 

application in the nature of a decertification; secondly, the Board has 

approved the use of s. 5(j) to rescind orders; 
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3. no issue arises under s. 37.3 because the application is not brought under that 

section. The application requires the Board to declare FCL the "employer" 

of the employees covered by the various certification orders. This 

determination can be made under s. 2(g)(iii) of the Act, s. 5(a), (b) and (c) 

and s. 42; 

4. no issue of grandfathering arises under s. 37.3 because that provision is not 

relied on by the applicant Union. 
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[9] The Union cited the following decisions: John M Cuelenaere Library Board, supra; 

University of Saskatchewan, supra; United Association of Plumbers and Pipefitters of America, 

Local 179 v. Western Automatic Sprinklers(1983) Ltd., [1989] Fall Sask. Labour Rep. 37, LRB File 

No. 263-88; Regina Civic Middle Management Association v. City of Regina, [1994] 4th Quarter 

Sask. Labour Rep. 164, LRB File Nos. 202-94 & 226-94; Raider Industries Inc. v. Saskatchewan 

Joint Board, Retail, Wholesale and Department Store Union, [1996] Sask. L.R.B.R. 297, LRB File 

No. 005-96; Impact Products v. United Steelworkers of America, [1996] Sask. L.R.B.R. 766, LRB 

File No. 180-96; Professional Institute of the Public Service of Canada v. Government of 

Saskatchewan, [1998] Sask. L.R.B.R. 169, LRB File Nos. 018-97 & 031-97; Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. Raider Industries Inc., [1996] Sask. 

L.R.B.R. 27, LRB File Nos. 274-95 & 275-95. 

Analysis 

1. Whether the Union can properly make application under s. 5(j) of the Act or whether 
the Board lacks jurisdiction because such an application must be made during the open 
period under s. 5(k) 

[10] Section 5G)(ii) of the Act permits the Board to amend an order of the Board if "in the 

opinion of the board, the amendment is necessary." Prior to 1994, the provision read: 

amending an order of the board made under clause (a), (b) or (c) in a case where a 
collective bargaining agreement is in existence, if the employer and the trade union 
agree to the amendment or the amendment is considered by the board to be necessary 
for the purpose of clarifying or correcting the order. 
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[11] In earlier decisions of the Board, the Board used its powers contained in s. 5(j) to 

clarify the scope of a certification order (see United Association, Plumbers and Pipefitters of 

America, Local 179 v. Western Automatic Sprinklers (1983) Ltd., supra); to amend the exclusions 

listed in the bargaining unit descriptions (see Regina Civic Middle Management Association, Regina 

Professional Firefighters Association, Local No. 181 v. City of Regina, supra); and to determine 

whether certain positions ought to be excluded from a bargaining unit as "managerial" (see Canadian 

Union of Public Employees, Local 1788 v. lohn M Cuelenaere Library Board, supra, and 

Saskatchewan Government Employees' Union v. Wascana Rehabilitation Centre, [1991] 3rd Quarter 

Sask. Labour Rep. 56, LRB File Nos. 199-90 & 234-90). No particular reference was made in these 

instances to the open period set out in s. 5(k) of the Act. 

[12] Subsequent to the 1994 amendment, the Board relied on its powers in s. 5(j) to 

clarify the geographic scope of a certification order (see United Steelworkers of America v. Impact 

Products, a Division of General Scrap and Car Shredder Ltd., supra) and to redefine the bargaining 

unit description in a significant manner (see Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. Raider Industri.?s Inc., supra). In the Raider Industries Inc. case, the 

Board made the following comments with respect to the application of s. 5(j) and its relationship to 

the time limits specified in s. 5(k) at 34-35 as follows: 

[13] 

The amended form of Section 50) gives the Board considerable flexibility in making 
decisions with respect to the amendment of previous orders. We have said that we do 
not interpret this amendment as obviating the application of open periods in the 
ordinary course of events; it should not be viewed as an invitation to make applications 
to the Board without regard for the open periods, which are a useful means of creating 
order and predictability in most situations. 

On the other hand, even prior to the amendment of Section 50), the Board indicated, in 
a decision in University of Saskatchewan Faculty Association v. University Qf 
Saskatchewan. LRB File No. 070-85, that there are occasions when the strait-jacket of 
rigid open periods does not always serve well to support the objectives of the &1. 

In Canadian Union of Public Employees, Local 1788 v. John M Cuelenaere Library 

Board, [1996] Sask. L.R.B.R. 732, LRB File No. 052-96, the Board elaborated on its new powers 

under s. 5(j) and the relationship between ss. 5(j) and 5(k) as follows at 740-742: 

In the Remai decision, supra, LRB File Nos. 167-93 and 168-93, the Boardfound that 
the open periods in s. 5(k) and in other sections of the &1 are not mere technical 
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embroidery, but do have jurisdictional implications. In that case, the Board 
commented, at 138: 

The rationale for the open periods is, in our view, to provide some 
predictability and order in the context of the changes which are 
signaled by the events to which they apply. The open period 
established under s. 33(4), for example, permits trade unions and 
employers to prepare for the stage of bargaining which will occur 
following the expiry date of a collective agreement. Trade unions, 
employers and individual employees are made aware, by the choice of 
other open periods, of their opportunities to seek changes in the 
certification Order or other Orders issued by the Board. The Board 
has expressed the view in the past that it is not only beyond its 
jurisdiction to consider applications which are not filed during the 
relevant open period, but that it would produce confusion and inequity 
to do so. 

The Board held, indeed, that we were precluded from considering an application 
brought outside the relevant open period, and it was on this basis that Ms. Caron 
argued that we are barred from considering the application which is the subject of 
these proceedings. 

It must be recalled, however, that the Remai case was decided before the passage of a 
series of amendments to The Trade Union Act in 1994, which included an amendment 
to s. 50) of the Act. Prior to the amendment, s. 50) read as follows: 

In a decision in Canadian Union of Public Employees. Local 3287 v. University if 
Saskatchewan, [1995] 3rd Quarter Sask. Labour Rep. 195, LRE File No. 139-95, the 
Board resisted the argument that the amendment of s. 50) had the effect of eliminating 
completely the strait-jacket imposed by the open periods in s. 5(k). The Board 
observed, at 199: 

We have concluded that the amendment to s. 50) does not have the 
overall effect of nUllifying the requirements set out in s. 5(k). In our 
view, the purpose of the amendment is to expand the opportunities for 
the Board, on our own initiative, to determine that a situation is so 
anomalous or constitutes such a threat to viable collective bargaining 
that it requires some amplification or alteration in an earlier Order. It 
does not have the effect of relieving the parties to an application of the 
obligation to adhere to the requirements respecting open periods. The 
Union in this case proceeded correctly by filing the application during 
the relevant open period, and the effect of s. 50) in these 
circumstances is to allow the Board more flexibility in considering 
options where there is something anomalous about the consequences 
of the application ofs. 5(k). 
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[14] 
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Section 50) places in the hands of the Board a discretion to amend or rescind an Order 
in other circumstances than those where it is considered necessary to clarifY or correct 
the Order. It permits the Board to contemplate such amendment or rescission for a 
range of reasons which could include substantive considerations of policy, as well as 
the technical issues which were the basis of such amendment or rescission before the 
amendment to s. 50), In our view, one of the implications of this is that the restrictions 
on considering applications which are filed outside the open period in s. 5(k) are no 
longer of a jurisdictional nature; the restrictions which remain are those imposed by 
the Board in the light of whatever factors we think relevant. 

As we indicated in the University o/Saskatchewan decision, supra, we do not think the 
amendment of s. 50) constituted a signal for the wholesale abandonment of the open 
periods set out in s. 5(k). As a general rule, the requirement that parties who wish to 
apply for amendment or rescission of Board Orders concerning the scope of 
bargaining units and the representation of employees by trade unions serves a useful 
purpose in terms of ensuring orderliness and predictability. The temporal benchmarks 
provided by the open periods should continue to guide the parties in the vast majority 
of cases. It is only where the application of the ordinary requirements creates a 
significant difficulty for the parties or an obstacle to sound collective bargaining that 
the Board should consider exercising our discretion under s. 50), 

In the present case, the Applicant seeks to amend a number of certification Orders at 

the same time to achieve a common result, that is, to change the entity that is designated as 

"employer" in each Order and to amalgamate all of the existing Orders into one all-inclusive Order. 

Theoretically, applications could be filed in the respective open period for each bargaining unit 

seeking the change of identification of the employer and an amalgamation of the bargaining unit. 

However, assuming that the Union's factual allegations can be established, it seems to the Board that 

the timeliness requirements set out in s. 5(k) would pose a significant obstacle for resolving the 

labour relations issues that are raised by the Union and would unduly delay a final resolution by the 

Board of these issues. The Applicant would be required to file a separate application for each current 

employer in the appropriate open period; at some later date, that portion of the application which 

seeks to amalgamate all of the Orders into one all-inclusive Order would need to be filed with the 

Board and determined at a separate hearing. The open periods under s. 5(k) would not necessarily 

coincide; indeed the chance of this occurring is slim. In our view, there is merit to allowing the 

Union to proceed with its proposed amendments to each Order without reference to the open periods 

established under s. 5(k) as the ordinary processes under the Act would unduly delay the resolution 

of a significant labour relations issue. In our view, this circumstance is similar to the facts 

considered by the Board in John M. Cuelenaere Library Board, supra, where the Board found that 
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the avoidance of further delay in resolving a significant labour relations issue was sufficient to 

justify the use of s. 5(j). 

[151 The Respondents also argued that s. 5(j) is not available to the Union because it 

seeks to end or rescind the current certification orders. According to the Respondents, s. 5(k) is the 

only provision which permits the Board to rescind a Board order. In our view, this interpretation of 

s. 5(k) is somewhat at odds with Board practice. When the Board amends a certification order, it 

routinely rescinds the order that is subject to an amendment and re-issues a new order containing the 

amendment. The rescinding order in this circumstance is part and parcel of the amendment process 

that takes place under s. 5(j) or s. 5(k). 

[161 In our view, this process is different from the rescission process referred to in s. 5(k). 

In our view, the phrase "rescinding ... an order ... of the Board under clause (a), (b) and (c)," as it 

is set out in s. 5(k), refers to an order which terminates a certification order in its entirety. Such an 

order is commonly called a "decertification" Order and it has the effect of removing any collective 

bargaining rights which the Union held for employees in the particular bargaining unit. 

[17] In the present case, we view the Union's application as requesting an amendment to 

the previous certification orders and an amalgamation of those Orders into one all-inclusive Order. 

This process is an amendment process, not a rescission or decertification process, and it is permitted 

to be brought under either s. 5(j) or s. 5(k). 

[18] For these reasons, the Board finds that the application is not out of time and can be 

heard under s. 5(j). 

2. Whether, in any event, s. 37.3(2) of the Act applies to exempt all Respondents from the 
application of s. 37.3(1) on the assumption that they became related prior to the 
effective date of the provision 

[19] This question assumes that the Union is making a claim for related employer status 

under s. 37.3 of the Act. At the hearing of this matter, the Union denies that it is making such a 

claim and argues that s. 37.3 has no particular application to the allegations contained in the Union's 

application. The Respondents argued that the Union's application could only be made under the 

related employer provisions outlined in s. 37.3 or perhaps under the successorship provisions 

outlined in s. 37 of the Act. 
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[20J The Union's application is somewhat unusual because it raises the question of who is 

the "employer" in circumstances where the Union has been certified to represent employees of the 

employers named in the certification Orders under review for some considerable amount of time. 

The question of which entity is appropriately named as "employer" in the certification order would 

normally arise on the initial application for certification. In this case, the Union is seeking a change 

in the designation of the employer mid-stream and asks the Board to make this determination under 

s. 2(g)(iii) of the Act. This provision permits the Board to designate either a principal or contractor 

as "employer" in a certification order. In Casino Regina - Saskatchewan Gaming Corporation, 

[1996) Sask. L.R.B.R. 523, LRB File No. 083-96, the Board reviewed cases that have been decided 

under s. 2(g)(iii) and concluded that some of these cases would now fall to be determined under the 

"related employer" provisions contained in s. 37.3 of the Act. However, the Board did not find that 

all of the cases that arose under s. 2(g)(iii) would fall under the related employer provisions. At 529-

530, the Board stated: 

[21] 

These cases were all decided before s. 37.3, the "related employers" provision, was 
added to The Trade Union Act. Similar cases may now fall to be considered under 
s.37.3. For instance, in Canadian Pioneer Management Group. supra: Shelter 
Industries Inc., supra; Sollars. supra; Modern ROQfing (J 978) Ltd., supra; and 
Fairford Industries Ltd., supra, the factors triggering the exercise of the Board's 
discretion to designate a principal the "employer" under s. 2(g)(iii) or to "pierce the 
corporate veil" were the corporate ties between the principal and contractor and the 
corresponding the lack of arm's length dealings between them. In the Modern 
ROQfing a978) Ltd. decision, the Board acknowledged the use of s. 2(g)(iii} in lieu 
of associated employer provisions that existed at that time in other labour 
jurisdictions. However, the Board has not restricted the application of s. 2(g) (iii) to 
those cases in which the principal and contractor are related employers in the sense 
of sharing common ownership and control. For instance, in Cana Construction Co. 
LJJi." supra, the principal and contractor were separate corporate entities with 
different shareholders and managerial structures. 

After the Board hears all the evidence and argument on this matter, we may find that 

the Union's case is a related employer case that ought to be determined under s. 37.3. However, it is 

possible for the Union to make out its case in a manner that does not bring the related employer 

provisions into play. Although, as we have noted, the issue of which entity - a principal or a 

contractor- should be designated as the "employer" normally arises in the initial stage of 

certification, there is no theoretical reason why the issue cannot surface after the issuing of the 

original Order. In addition, just as the Board could exercise an amendment power under s. 5(j) to 
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redesign the description of the appropriate bargaining unit as a result of a change of circumstance of 

the employer in the Raider Industries Inc. case, supra, there is a theoretical basis for concluding that 

the Board may use similar powers to re-designate the named employer in a certification order if the 

evidentiary basis were sufficiently compelling under s. 2(g)(iii). We do not reach any conclusion on 

this application as to the strength or weakness of the Union's case, however, we do conclude that 

there is a sufficient legal basis to the Union's application to permit it to proceed with its evidence and 

arguments before the Board. 

Particulars 

[22] The Respondents desired more particulars of the allegations made by the Union. It 

was suggested at the hearing of this portion of the application that an application for further 

particulars could best be dealt with after the parties have an opportunity to review these Reasons for 

Decision. We would direct each Respondent to renew their request for particulars within 15 days of 

receiving these Reasons for Decision, if further particulars are required from the Union in light of the 

Board's rulings herein. The Union shall respond to each request within 15 days of receiving each 

request for further particulars. All parties are requested to file the requests for particulars and the 

reply thereto with the Board. 

Hearing Procedure 

[23J It was suggested by several Respondents that the Union select one co-operative to 

bring evidence and argument against to determine the initial question of which entity should be 

designated as "employer" under s. 2(g)(iii). The Union opposed the division of the case in this 

manner and argued that all of the main elements of its case are the same against each co-operative. 

In our view, the Respondents' proposal makes a great deal of sense simply in terms of managing the 

evidentiary issues that arise in a hearing involving so many parties, each of whom is represented by 

counsel. Although the Union's case against the co-operatives and FCL may be similar in nature, each 

co-operative may well have different evidence and arguments to make in opposition to the Union's 

application. Therefore, we direct the Union to proceed with its evidence on the s. 2(g)(iii) issue 

against one co-operative and to advise the Board of its choice of co-operative within 15 days of these 

Reasons for Decision. A hearing will then be scheduled to first address the s. 2(g)(iii) issue in 
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relation to the co-operative selected by the Union. The Union, FCL and the co-operative selected by 

the Union will be the only parties to this hearing. At the conclusion of the first hearing, the Board 

will have further discussions with the parties concerning the manner of proceeding to deal with the 

remaining aspects of the application. 
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Vote - Intermingling - Health care - Establishment of new health districts 
resulted in intermingling of unionized and non-unionized employees - Board 
finds that each of two unions has demonstrated minimum level of support as of 
cutoff date, orders vote and gives direction as to which employees eligible to 
participate in vote. 

Health care - The Health Labour Relations Reorganization (Commissioner) 
Regulations - Board reviews approach followed by Commissioner in units whe"e 
trade union determination not set out in The Health Labour RelatiOl.'s 
Reorganization (Commissioner) Regulations - Board takes into accouut 
employees whose employment transferred to new health districts after 
devolution. 

The Trade Union Act, s. 6. 
The Health Labour Relations Reorganization Act, s. 10. 
The Health Labour Relations Reorganization (Commissioner) Regulations, ss. 
5(1),5(2),5(3),7(2),7(3),7(4),7(5) and 14(2)(c). 

REASONS FOR DECISION 

Background 

[11 Gwen Gray, Chairperson: In Reasons for Decision issued by this Board on July 7, 

1999, the Board determined that the bargaining structure established under The Health Labour 

Relations Reorganization (Commissioners) Regulations R.R.S. c.H-0.03 Reg.l, (the "Regulations") 

applied to newly created northern health districts. The Board directed the representative employers' 

organization, Saskatchewan Association of Health Organizations ("SAHO"), to file statements of 
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employment for both districts in relation to the health services provider bargaining units. In 

addition, the Board indicated that it would hear further argument from Canadian Union of Public 

Employees ("CUPE") and Saskatchewan Government and General Employees' Union ("SGEU"), 

both of whom represent employees in the northern health districts, and SAHO on whether votes 

should be conducted to determine which union represents a majority of employees in Mamawetan 

Churchill River Health District and Keewatin Yathe Health District in the health services provider 

bargaining units. Argument on this aspect of the case was heard by the Board on August 31, 1999 

and these Reasons address the issues raised with respect to determining trade union representation 

for health services providers in the two northern health districts. 

Facts 

[2] Keewatin Yathe Health District was created in accordance with the provisions of The 

Health Districts Act, S.S. 1993, c. H-O.Ol, by Order in Council 270/97 effective May 6, 1997. The 

first Board of Directors was appointed on August 21, 1997. Employees formerly employed by 

Northern Health Services Branch, Saskatchewan Health were devolved to the District effective April 

1, 1998. On September 1, 1998, Kiyenaw Alcohol and Drug Abuse Outpatient Centre Inc. 

amalgamated with the Keewatin Yathe Health District. On July 1, 1999, Buffalo Narrows Home 

Care Program Inc., Beauval Home Care Services Inc., ne a la Crosse Home Care Inc., La Loche 

Home Care Inc., St. Martin's Hospital Corporation, Wasawa Home Care Services Inc., Green Lake 

Home Care Services Association and Turnor Lake Home Care Association Inc. amalgamated with 

Keewatin Yathe Health District. St. Joseph's Hospital in ne a la Crosse is affiliated to Keewatin 

Yathe Health District, as that term is used in The Health Districts Act. St. Martin's Hospital 

Corporation and St. Joseph's Hospital were named in Table "B" of the Regulations and were assigned 

to CUPE with respect to the health services provider unit under the combined effect of ss. 5(3), 7(1) 

and Table D of the Regulations. On Aprill, 1998, the district itself employed district employees and 

the employees devolved from Northern Health Services Branch. 

[3J The Board reviewed the statement of employment filed by SAHO with the Board, 

and the material filed by the parties with respect to changes to the statement of employment. From 

our review, we conclude that there are currently approximately 49 SGEU members, 65 CUPE 

members and two employees who are not currently represented by a trade union. 
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[4] Mamawetan Churchill River Health District was also established by Order in 

Council on May 6, 1997 and its Board of Directors was appointed on August 21, 1997. Employees 

of Northern Health Services Branch, Saskatchewan Health were devolved to the District on April 1, 

1998. On the same date, the La Ronge Health Centre, La Ronge District Home Care Inc., Creighton 

Home Care Society, Inc., and the Northern Road Ambulance District #1 amalgamated with the 

District pursuant to orders made by the Minister of Health under The Health Districts Act. On May 

15, 1998, Weyakawin Home Care Inc. amalgamated with Mamawetan Churchill River Health 

District. On June 15, 1998, Pinehouse Home Care Services and Sandy Bay Home Care Inc. 

amalgamated with the health district. To date, there are no affiliated employers attached to the 

Mamawetan Churchill River Health District. 

[5] All parties to this application agree that the information provided to the Board concerning 

the statement of employment for employees in the health services provider bargaining unit at 

Mamawetan Churchill River Health District is difficult to confirm and is inaccurate to some degree. 

Part of this difficulty stems from the rate of change that has occurred in the district since its 

inception. From a review of the statement of employment and all the material filed with the Board, 

we conclude that CUPE currently represents 88 employees, SGEU represents 39 employees and 26 

employees are not currently represented by any union. 

Relevant Statutory Provisions 

[6} The relevant portions of The Health Labour Relations Reorganization Act, S.S. 

1996, c. H-O.03 include: 

JO(J) For the purposes of carrying out the intent of this Act, in addition to the 
powers conferred on it by this Act and the regulations made by the commissioner, the 
board has all the powers conferred on it by The Trade Union Act. 

J 0(2) Subject to section 8, the board may make any order that it considers 
appropriate respecting any matter arising out of the reorganization of labour relations 
between health sector employers and employees that is not addressed in the 
regulations. 
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The Regulations also provide as follows: 

5(1) The appropriate units prescribed in this section are prescribed as the 
appropriate units for bargaining collectively between health sector employers and 
health services providers. 

5(2) Subject to subsection (5), for each health district, there is to be one multi-
employer appropriate unit respecting health services providers composed of 

(a) all health services providers who are employed by the district 
health board; and 

(b) all health services providers who: 

(i) are employed by a health sector employer listed 
in Table A that operates a facility within the 
boundaries of that health district; and 

(ii) on the day these regulations come into force, 
were represented by a trade union for the 
purposes of bargaining collectively. 

5(3) For each health sector employer listed in Table B, there is to be one 
appropriate unit respecting health services providers composed of all health services 
providers employed by that employer. 

7(2) As soon as possible after the coming into force of these regulations, the board 
shall conduct representation votes, in accordance with The Trade Union Act. for any 
appropriate unit that does not have a trade union determined pursuant to subsection 
(1). 

7(3) The board shall use the following guidelines for determining the trade unions 
that will appear on any ballot: 

(a) any trade union that has as members 25% or more of the 
health sector employees included in an appropriate unit and that 
makes a written request to the board is entitled to be included on the 
ballot; 

(b) written agreements that are between trade unions to merge or 
amalgamate or to transfer or assign jurisdiction and that are filed 
with the board within 30 days after the day these regulations come 
into force are conclusive evidence of representation rights for the 
purpose of determining the extent of a trade union's representation in 
an appropriate unit; 
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(c) a "no union" choice shall not appeur on any ballot. 

7(4) If, after conducting a representation vote, no trade union receives a majority 
of valid votes cast, only the trade unions who received the largest and second largest 
number of valid votes cast on the first vote are entitled to appear on any ballot used in 
a subsequent vote. 

7(5) In the case of a representation vote respecting the health support practitioner 
appropriate unit, employees of the Government of Saskatchewan who would be health 
support practitioners if employed by a health sector employer and who are employed 
in the Saskatchewan Hearing Aid Plan or by the Calder Centre in Saskatoon are 
eligible to vote. 

14(2) Subject to subsection (3), the board shall issue any orders amending or 
varying the relevant appropriate units that it considers necessary if: 

(c) new health districts are created; 

537 

[8] The Trade Union Act, R.S.S. 1978, c. T-17, also provides some guidance in s. 6 

which provides as follows: 

6(1) In determining what trade union, if any, represents a majority of employees in 
an appropriate unit of employees, in addition to the exercise of any powers conferred 
upon it by section 18, the board may, in its discretion, subject to subsection (2), direct 
a vote to be taken by secret ballot of all employees eligible to vote to determine the 
question. 

6(2) Where a trade union: 

(a) applies for an order of the board determining it to represent 
the majority of employees in an appropriate unit for which there is an 
existing order of the board determining another trade union to 
represent the majority of employees in the unit; and 

(b) shows that 25% or more of the employees in the appropriate 
unit have within six months preceding the date of the application 
indicated that the applicant trade union is their choice as 
representative for the purpose of collective bargaining 

the board shall, subject to clause 5(k), direct a vote to be taken by secret ballot of all 
employees eligible to vote, but the board may, in its discretion, refuse to direct the vote 
where the board: 
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(c) is satisfied that another trade union represents a clear 
majority of the employees in the appropriate unit; or 

(d) has, within six months preceding the date of the application, 
upon application of the same trade union, directed a vote of employees 
in the same appropriate unit. 

SGEU raised several arguments with respect to the need for a vote among employees 

in the two bargaining units in question. First, SGEU argued that the Board has broad powers under s. 

10(2) of The Health Labour Relations Reorganization Act to deal with matters that were not 

addressed in the Regulations by the Commissioner. SGEU noted that s. 7(2) of the Regulations 

addresses the manner of conducting a vote for appropriate units which did not have trade union 

determination set out in s. 7(1) of the Regulations. SGEU argued that s. 7(2) sets out guidelines for 

the Board to use in conducting a vote between unions but does not bind the Board to a firm 25% rule. 

SGEU brought the Board's attention to the provisions in The Trade Union Act that do not require a 

trade union to file evidence of 25% or more suppo:t in order to apply for a new certification and vote 

pursuant to s. 6 of that Act, although counsel did acknowledge that the Board practice is to require 

evidence of support from 25% or more of the employees in a bargaining unit before a trade union 

will be entitled to obtain a vote or be listed on a ballot for a certification vote: see Saskatchewan 

Gaming Corporation v. Public Service Alliance of Canada and Canadian Union of Public 

Employees, [1996] Sask. L.R.B.R. 454, LRB File No. 068-96. SGEU argued that the 25% rule, if it 

applies to these facts, ought to be applied in a reasonable manner, taking into account any uncertainty 

in the statements of employment. Counsel noted that in cases involving the intermingling of 

employees into one bargaining unit, the Board has always ordered a vote be conducted without 

concern for the number of employees represented by each of the competing trade unions: see Service 

Employees'International Union, Local 333 v. Fairhaven Long-term Care Centre & Canadian Union 

of Public Employees, [1991] 2nd Quarter Sask. Labour Rep. 33, LRB File No. 212-86. 

[10] SGEU argued that if the 25% rule is applied, the time of calculating support should 

be Aprill, 1998 for employees who were devolved or amalgamated or affiliated with the Districts on 

that date and the date of the affiliations of the remaining employers. Counsel noted that the normal 

rule requiring the statement of employment to be fixed as of the date of the application should not 
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apply in these circumstances because of the substantial changes that occurred shortly after the 

application was filed. Counsel noted that in the Regulations, employees at the Calder Centre and 

SHAP program were allowed to participate in the vote with respect to the health support practitioner 

bargaining unit, although, at the time of the vote, their employment may not have been amalgamated 

with a health district: see s. 7(5) Regulations. Counsel also noted that s. 7(2) of the Regulations 

does not specify a cutoff date for determining threshold support thereby assigning the matter to the 

Board for determination. Counsel argued that in this circumstance, where two unions have existing 

bargaining rights, the Board should adopt an interpretation or practice which recognizes the new 

employment relationships that have taken place in the north which includes the affiliation of other 

employers after the original devolution of Northern Health Services Branch employees to the health 

districts. 

[11] The third argument raised by counsel for SGEU related to various drug and alcohol 

programs which exist throughout the districts but which are neither affiliated or amalgamated with 

the northern health districts, as those terms are defined in The Health Districts Act. Counsel argued 

that thet;e agencies ought to be included in the vote because they receive the bulk of their funding 

from the health districts and because they are controlled and managed by the health districts. 

Counsel also noted that some of the drug and alcohol agencies are already affiliated with the districts 

and it is just a matter of time before the remaining agencies are affiliated as well. 

[12] Finally, with respect to the establishment of a voters' list, if a vote is to be ordered by the 

Board, SGEU argued that all employees currently employed in the bargaining units ought to be 

permitted to vote. This procedure would enfranchise all employees who will be affected by the 

outcome of the vote. 

[13] CUPE argued that the normal date for determining the threshold support is the date the 

application is filed with the Board. In this instance, SAHO filed its application to merge the 

bargaining units on May 28, 1998. Alternatively, CUPE argues that April 1, 1998 is an appropriate 

date to use as that was the day on which the employees of Northern Health Services Branch were 

transferred to the district health boards. CUPE opposes the inclusion of the employees from 

employers who affiliated with the district health boards after April 1, 1998. 
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[14] CUPE also argues that SGEU must show membership support from 25% or more of 

the employees in the bargaining unit as of April 1, 1998. Counsel approached the issue on the theory 

that SGEU was a raiding union: see s. 6(2) of The Trade Union Act. CUPE argued that the Board 

should not accept any support evidence that comes about after April 1, 1998. 

[15] Although CUPE opposed the holding of a vote based on the exclusion of the home 

care workers whose employers became affiliated to the district after April 1, 1998, it nevertheless 

supports SGEU's position with respect to who is eligible to vote if a vote is ordered by the Board. 

Both unions want all employees then working in the bargaining unit to be franchised in the event of a 

vote. CUPE relied on Saskatchewan Gaming Corporation, supra; Health Sciences Association of 

Saskatchewan v. Regina District Health Board, [1995] 3rd Quarter Sask. Labour Rep. 131, LRB File 

Nos. 025-95 &118-95; International Woodworkers of America, Local 1-174 v. Beaver Lumber 

Company Limited, [1977] May Sask. Labour Rep. 30, LRB File No. 112-77. 

[16] SAHO argued strenuously over SGEU's attempt to include employees of the drug 

and alcohol programs which are not currently amalgamated or affiliated witj, the district health 

boards. SAHO argues that such employers are not "health sector employers" within the meaning of 

The Health Labour Relations Reorganization Act and therefore cannot be brought into the 

bargaining scheme set out in the Regulations. 

[17] SAHO suggests that the rules used to determine the votes which were conducted 

initially under the Regulations be applied in this circumstance. It also seeks an early resolution to 

the problem to enable the district health boards to get on with their decision-making processes. 

Analysis 

[18] The Board is asked to determine which of two unions should be selected to represent 

the employees in the health services provider bargaining units in the two northern health districts. 

Both unions hold existing bargaining rights for employees in the newly created health districts. We 

disagree with CUPE's analysis that the present situation is akin to a raid of CUPE's existing 

certification orders by SGEU. In our view, the present situation arises from an intermingling of 

employees which resulted from the establishment of the newly created health districts, who 
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technically are successor employers, and the reorganization of health care from institutional settings 

to district wide settings. The Board must determine whether each union is required to demonstrate a 

minimum amount of support before a vote may be ordered. We must also decide what cutoff date 

should be used for determining threshold support. Thirdly, we must decide which employees are 

eligible to vote, if a vote is ordered. 

[19] The Board is authorized to make these determinations under s. 14(2) of the 

Regulations, which empowers the Board "to amend or vary the relevant appropriate units that it 

considers necessary if ... new health districts are created." At the same time, s. 14(3) of the 

Regulations requires the Board to keep its orders consistent with the bargaining structures set up in 

the Regulations. 

[20] The Commissioner assigned a bargaining agent for a majority of the bargaining units 

established under the Regulations: see s. 7(1). The Regulations also set out a procedure for 

conducting representation votes in the bargaining units where no trade union was assigned 

bargaining rights under the Regulathns: see s. 7(2). The Board conducted two votes after the 

Regulations came into effect. One vote was conducted in the province-wide health support 

practitioner bargaining unit and one was conducted in the health services provider unit in the North 

Central Health District. In both instances, the 25% rule for determining threshold support was used 

to decide which trade unions would appear on the ballot. In our view, the same rule should apply in 

the present case, both for the sake of consistency in determining representation issues under the 

Regulations and as a matter of a reasonable interpretation of ss. 14(3) and 7(2) of the Regulations. 

[21J In both prior vote experiences under the Regulations, and particularly in the health 

support practitioner bargaining unit, there was a great deal of uncertainty over the statement of 

employment and the actual voters' list. This uncertainty arose for a variety of reasons, not the least 

of which was the difference in job classifications across the thirty district health boards, the 

difference in qualifications required for certain job classifications, different historical approaches to 

managerial exclusions, changes in services, and the like. 

[22] Although an accurate statement of employment is always preferred by the Board, 

there is a point at which it is too time consuming and too expensive for the parties, particularly the 

employer, to achieve 100% accuracy of a statement of employment. In the case of a certification 
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application, any uncertainty in the statement of employment is dealt with through the hearing process 

where the employer and the union are permitted to examine and cross-examine the deponent of the 

statement of employment to ensure the accuracy of the information provided to the Board. However, 

in the previous two votes and in the present case, the Board is not provided with viva voce evidence 

relating to the statement of employment. All parties to the present application acknowledge that the 

statement of employment and information provided by SAHO to SGEU and CUPE through the pre

hearing process is not perfectly accurate or sufficiently detailed to determine an of the issues that 

have arisen regarding the composition of the bargaining units. However, all parties desire that the 

matter be determined by the Board on the information provided, which necessarily implies some 

guess work and estimation on the part of the Board. 

[23] Given that we do not know with certainty if the list of employees is 100% accurate, 

we cannot be overly rigid in the application of the 25% rule. As a result, we will permit either to 

participate on the ballot if they demonstrate membership support from approximately 25% or more 

in each bargaining unit. 

[24] On an ordinary application for certification, the cutoff date for determining the 

statement of employment is the date the application was filed with the Board. In order to participate 

in the representation question, employees must ordinarily have been employed on the date the 

application was filed with the Board and on the date that any vote is conducted by the Board. The 

cutoff at the date of application provides a means of freezing the make-up of the bargaining unit until 

the Board can determine the level of union support. The purpose of the rule is to prevent an 

employer from altering the level of union support by adding new employees to the bargaining unit. 

[25] In intermingling situations, however, the choice of representation is between two 

existing certified bargaining agents. In these situations, the Board is less concerned with the need to 

prevent pre-vote alterations of the bargaining unit. This is particularly the case in the health care 

sector where unionization rates are high and sudden changes in employment levels are rare. 

[26] In our VIew, In the present case, it is important to consider the evolution of 

employment in the health districts in order to determine an appropriate cutoff date for assessing 

threshold support. In the present case, both health districts were created in May, 1997 but they had 

very few employees until April 1, 1998 when Northern Health Services Branch employees were 
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devolved to the district health boards. At the same time some health employers amalgamated or 

affiliated with the health boards at the same time as devolution, while others joined the districts later. 

The incremental approach to reorganization of health services in the northern health districts is 

similar to the development of health services in the southern health districts where health services 

were gradually centralized in the district health boards. 

[27} When the Commissioner was faced with the possibility that employees at Calder 

Centre and SHAP would be devolved or amalgamated with district health boards after the coming 

into force of the Regulations, he ensured that such employees were entitled to vote on the 

representation issue: see s. 7(5) of the Regulations. In our view, this is a fair result because it takes 

into account the incremental nature of health care reorganization. Employees who will ultimately be 

affected by the change in bargaining structures were permitted to vote on the representation issue 

when it was known in advance that their employment would likely be devolved to the district boards. 

The Calder Centre and SHAP examples are similar to the home care employees in the present case 

whose employers became affiliated with the health districts after April 1, 1998. In our view, they 

should be taken into account in determining the threshold issue of &'lpport because it was reasonably 

anticipated that their employment would be transferred to the health districts. We will therefore 

determine threshold support on the basis of the support among all of the employees who are 

employed in the bargaining units at the current time. As indicated above, the Board has reviewed the 

statements of employment filed by SAHO, the materials provided by all parties to the Board with 

respect to additions and deletions to the statements of employment and the representations made to 

the Board at the pre-hearing and hearing of this matter. We have summarized our findings with 

respect to the actual numbers of employees represented by each union in the "Facts" portion of these 

Reasons. In percentage terms, in the Keewatin Yathe Health District, CUPE represents 

approximately 56% of the total complement of employees while SGEU represents approximately 

42%. In the Mamawetan Churchill River Health District, CUPE represents approximately 57% of 

the total complement of employees and SGEU represents approximately 25% of the total 

compliment. 

[28J In our view, however, this approach does not extend voting rights to employees of 

the drug and alcohol services which are not currently affiliated or amalgamated into the northern 

health districts. There is no evidence before the Board which suggests that such agencies will be 

included in the immediate future as amalgamated or affiliated employers. SAHO indicated that there 
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is no intention to bring these agencies into the district system. SGEU employees in these agencies 

will not be taken into account in determining SGEU's support. 

[29] In the final result, based on our review of the material filed with the Board, we find 

that both CUPE and SGEU members represent 25% or more of the entire composition of the 

bargaining units. As such, a vote will be conducted by the Board to determine which of the two 

unions represents a majority of employees in each bargaining unit. The Executive OfficerNice

Chairperson of the Board will conduct a pre-vote meeting with the parties to determine the method of 

conducting such a vote. 

[301 At the hearing of this portion of the application, all parties agreed that the voters' list 

could be compiled from the most recent payroll records of the district health boards for employees 

who are employed in the health services provider bargaining unit. The Board directs that the most 

recent and available payroll records be used to establish the voters' lists. In addition, employees who 

claim to be employed in the bargaining unit on the date of the vote may present themselves to the 

polling station. The Board agent assigned to conduct the vote shall record details of each individual 

who attends to vote and who is not on the employers' payroll records. The ballots of such employees 

shall be sealed and not counted until their eligibility to vote can be determined by the Board. 

[31] Any disputes over the conduct of the vote, including the eligibility of persons to 

vote, shall be determined by the Board following the conduct of the vote in accordance with s. 29 of 

the Regulations of the Labour Relations Board, S.R 163172. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, Applicant and REGINA 
FRIENDSHIP CENTRE CORP., Respondent 

LRB File No. 112-99; October 1, 1999 
Chairperson, Gwen Gray; Members: Mike Carr and Mike Geravelis 

For the Applicant: Harold Johnson 
For the Respondent: Michael Scott 

[1] 

Remedy - Interim order - Criteria - Board finds that materials filed by union 
present arguable case - Termination of employee during organizing campaign 
can result in serious harm to ability of union to represent employees in 
workplace - Board grants interim reinstatement and monetary loss applications 
pending final determination of unfair labour practice application. 

Practice and procedure - Adjournment - Employer seeks adjournment of 
interim application to permit it to file affidavit material in response - Board 
declines to order adjournment of interim application where employer had 
sufficient time to file affidavit material and bring its side of case before Board. 

The Trade Union Act, ss. 5.3 and 42. 

REASONS FOR DECISION - INTERIM APPLICATION 

Gwen Gray, Chairperson: Canadian Union of Public Employees (the "Union") 

was certified to represent employees at Regina Friendship Centre Corp. (the "Centre") on May 14, 

1999. Prior to the certification, Mr. Albert Robillard was fired by the Centre and the Union filed an 

unfair labour practice application relating to Mr. RobilIard's termination on April 30, 1999 and the 

termination of other staff and programs of the Centre (see LRB File Nos. 112-99, 113-99, 117-99, 

123-99, 166-99, 182-99). These applications were set to be heard by the Board on September 23 and 

24, 1999 but were adjourned by the Vice-Chairperson (Executive Officer) of the Board at the request 

of the Centre. The Union filed its interim application on September 23, 1999 seeking the interim 

reinstatement of Mr. Robillard pending the hearing of the main applications. The Union deposed 

that there was union activity underway at the Centre when Mr. Robillard was terminated and that 

there has been no explanation provided by the Centre of the reasons for Mr. Robillard's termination 

other than the general assertion that he committed" gross misconduct." 
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[2] The Centre has no .. filed replies to any of the applications filed by the Union with the 

Board. 

[3] At the commencement of the interim application hearing, counsel for the Centre 

requested a postponement of the hearing to permit him an opportunity to prepare affidavit materials 

on behalf of the Centre. The Board refused the request for adjournment noting that the Centre had 

been served with the interim application on September 23, 1999. Counsel explained to the Board 

that the chief officers of the Centre were unavailable to him during the past week due to their work 

commitments and regular scheduled activities. This is an insufficient reason for delaying or 

postponing an interim matter, which is expected to be dealt with expeditiously. In our view, the 

Centre had sufficient time to file affidavit material and bring its side of the case before the Board. 

[4] The principles guiding the Board on an interim application were set out recently in 

Hotel Employees and Restaurant Employees Union, Local 206 v. Canadian Hotels Income 

Properties Real Estate Investment Trust #19 Operations Ltd. operating as the Regina Inn, [1999J 

Sask. L.R.B.R. 190, LRB File No. 131-99, at 194: 

[5] 

T71e Board is empowered under ss. 5.3 and 42 of the Act to issue interim orders. T71e 
general rules relating to the granting of interim relief have been set down in the cases 
cited above. Generally, we are concerned with determining (1) whether the main 
application reflects an arg'.J.able case under the Act, and (2) what labour relations 
harm will result if the interim order is not granted compared to the harm that will 
result if it is granted. (see Tropical Inn. supra. at 229). 17zis test restates the test set 
out by the Courts in decisions such as Potash Corporation QrSaskatchewan v. Todd et 
al., [1987J 2 W. W.R. 481 (Sask. CA.) and by the Board in its subsequent decisions. In 
our view, the modified test, which we are adopting from the Ontario Labour Relations 
Board's decision in Loeb Highland. supra. focuses the Board's attention on the labour 
relations impact of granting or not granting an interim order. 17ze Board's power to 
grant interim relief is discretionary and interim relief can be refused for other 
practical considerations. 

In the present case, it is clear on the materials filed that the Union has presented an 

arguable case on its main application. The fact of the termination of Mr. Robillard's employment 

and the coincidence of that termination with the Union's organizing drive are sufficient to raise a 

prima facie case under s. ll(l)(e) of The Trade Union Act, R.S.S. 1978, c. T-17. 
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[6] The Board has held in other cases that the termination of an employee during an 

organizing campaign can result in serious harm to the ability of the union to represent employees in 

the particular workplace. In Saskatchewan Joint Board, Retail, Wholesale and Department Store 

Union v. Courtyard Inns Operation Ltd., [1996] Sask. L.R.B.R. 673, LRB File Nos. 154-96, 155-96 

& 156-96, the Board found as follows at 674-675: 

Any allegation that the dismissal of an employee is related to the pursuit of lawful 
union activity, by that employee or by other employees, has always been viewed with 
great seriousness by this Board. In Saskatchewan Government Employees' Union v. 
Regina Native Youth and Community Services Inc .. [l995) 1st Quarter Sask. Labour 
Rep. 118, LRB Files No. 144-94, 159-94 and 160-94, the Board made this point in the 
following terms, at 123: 

It is clear from the terms of Section 11 (l)(e) of The Trade Union Act 
that any decision to dismiss or suspend an employee which is 
influenced by the presence of trade union activity must be regarded as 
a very serious matter. If an employer is inclined to discourage activity 
in support of a trade union, there are few signals which can be sent to 
employees more poweiful than those which suggest that their 
employment may be in jeopardy. The seriousness with which the 
legislature regards conduct of this kind is indicated by the fact that the 
onus rests on the employer to show that trade union activity played no 
part in the decision to discharge or suspend an employee. 

A decision to dismiss or suspend an employee which is motivated, even in part, by 
considerations related to the exercise of the right to engage in union activity, which is 
protected by The Trade Union Act. can have the effect of discouraging employees from 
supporting a trade union or participating in union activity at any time. If the dismissal 
or suspension occurs at the very moment when the trade union is trying to win the 
support of employees who have not been previously represented by a union, the event 
can send a particularly strong message to employees whose views on the 
representation issue have not been decided, and can have a devastating impact on the 
capacity of the union to solicit support from employees. 

The Board commented on the significance of the dismissal or suspension of an 
employee during this sensitive period in Saskatchewan Joint Board Retail. Wholesale 
and Department Store Union v. Moose Jaw Exhibition Companv Ltd.. [1996} Sask. 
L.R.B.R. 575, LRB Files No. 131-96, 132-96 and 133-96, at 578: 

Serious disciplinary action against an employee is, it goes without 
saying, an important event for that employee at any time. The 
significance of such steps from the point of view of The Trade Union 
Act and this Board is related to the signal which is sent, not only to the 
employee most directly affected, but to all employees, concerning the 
risks which they may be taking by engaging in activities which they 
are legally entitled to undertake. When such action is taken against 
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an employee who is playing a significant role in a union organizing 
campaign and in the activities which lay the foundation for the 
collective bargaining relationship, the Board has always been highly 
alert to the possibility that a decision to discipline such an employee 
at this particular time may be something other than a coincidence. In 
this case, we would have to say that, had we been persuaded that the 
explanation given by the Employer held water, we would still have 
been very concerned by the timing of the decision to suspend and then 
dismiss Ms. Ponto, and this factor would probably, in itself, have led 
us to the conclusion that the Employer could not meet the onus of 
proofunder Section 11 (1)(e). 

As this passage suggests, the Board has imposed a heavy onus on any employer whose 
decision to dismiss or suspend an employee coincides with manifestations of trade 
union activity. In the context of an application for interim relief, the rationale which 
the Board has enunciated in cases like the ones quoted above is of considerable 
relevance in weighing the arguments put forward on behalf of the parties. 

The harm done by terminating the employment of a Union supporter during the 

orgamzmg drive does not end when the certification Order is issued. The Union remains in a 

vulnerable state in the workplace and has yet to prove itself to employees through the successful 

negotiation of a collective agreement. The Union's inability to address the consequences for 

employees who have supported the organizing drive and have been terminated coincidentally with 

the organizing campaign can seriously erode on-going employee support for the Union. 

(8] There is no suggestion that the Centre in this instance will suffer harm as a result of 

the interim reinstatement of Mr. Robi11ard. Counsel for the Centre suggested that there may not be 

work available for Mr. Robillard as a result of the termination of various programs operated by the 

Centre, which closure is also the subject of unfair labour practices before the Board. In our view, it 

was incumbent on the Centre to bring forward such information to the Board in the form of affidavit 

material, which it has not done. 

[9] As a result, the Board will issue an Order requiring the reinstatement of Mr. 

Robillard effective 9:00 a.m., Monday, October 4, 1999 pending the hearing and determination of his 

application. Mr. Robillard shall be paid his regular salary of $2,000.00 per month and shall work his 

regular 37.5 hours per week until the matter is finally determined. 
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SASKATCHEWAN UNION OF NURSES, Applicant and SASKATCHEWAN 
ASSOCIATION OF HEALTH ORGANIZATIONS AND PRINCE ALBERT DISTRICT 
HEALTH BOARD, Respondents 

LRB File No. 078-97; October 4, 1999 
Chairperson, Gwen Gray; Members: Brenda Cuthbert and Bob Todd 

For the Applicant: Gary Bainbridge 
For the Respondent: Bonnie Reid 

Certification - Amendment - Practice and procedure - Applicant seeking to 
amend certification Order by excluding or including position already dealt with 
in Order or collective agreement must establish material change in 
circumstances or duties and responsibilities of position - Board finds that 
reorganization of health care represents sufficient material change in 
circumstances to permit Board to reconsider status of position. 

Employee - Managerial exclusion - Board reviews factors to consider in 
determining whether position should be excluded as managerial - Board finds 
that position is unique as it supervises members of three bargaining units and 
resolves labour issues arising between and among units in neutral fashion -
Board continues to exclude position. 

The Trade Union Act, s. 2(j). 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: The legislative and Board background to this application 

was set out by the Board in Saskatchewan Union o/Nurses v. Prince Albert District Health Board, Holy 

Family Hospital, Prince Albert and Mont St. Joseph Home Inc., [1997] Sask. L.R.B.R. 684, LRB File 

No. 078-97. 

[2} In a pre-hearing process with the Vice-Chairperson the parties advised the Board that 

the only position remaining in dispute between the parties is the position of nursing supervisor in the 

Prince Albert District Health Board (the "District"). The Board heard evidence with respect to this 

position on December 14 and 15, 1998. 
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Facts 

[3J The District operates two acute care hospitals, one health centre, four long tenn care 

facilities, a home care program, community health services, mental health services and ambulance 

services. The District is organized into 11 divisions, comprising approximately 50 departments. 

[4] The director of patient care services is in charge of all nursing services within the 

District. Nursing services are organized into four areas, namely critical care, acute care, home care and 

long tenn care. Each area is headed by a coordinator who reports to the director of patient care 

serVIces. The coordinator of critical care is responsible for a number of hospital units, namely 

operating/recovery room, intensive care unit, obstetrics and gynecology, respiratory therapy, and CSR. 

The coordinator of acute care is responsible for ambulatory care and day surgery, pediatrics, surgical, 

medical and palliative care units within the District. The coordinator of home care and the coordinator 

of long tenn care are responsible for nursing services that are provided by the District primarily outside 

the acute care setting either in the community or in long tenn care facilities that exist throughout the 

District. 

[5] The primary acute care facility in the District is the Victoria Union Hospital which is a 

161 bed facility. The Herb Bassett Home, which is a 144 bed long tenn care home is attached to the 

hospital. In addition, the hospital contains a 55 bed mental health department. The facility operates on 

a 24 hour basis. 

[6] Within the hospital, each nursing unit is managed by a nursing unit manager who is 

responsible for the provision of nursing services on the unit. Nursing unit managers are responsible 

for hiring, training, scheduling and disciplining of staff, which include registered nurses, licensed 

practical nurses, orderlies, ward clerks, nurses aides and special care aides. 

[7] There are a number of other departments, including dietary, laboratory, diagnostic 

Imagmg, phannacy, therapies, housekeeping, laundry, materials management, operations, 

infonnation services, finance, facilities planning and maintenance, evaluation and research, 

community services, and mental health. Each department is managed by a department head. 
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[8] The bulk of the work of the hospital occurs during the day shift when nursing unit 

managers and department heads are on duty. During their "off hours", nursing unit managers and 

department heads are replaced by in-scope personnel who are designated "in charge". The 

designated in-scope personnel are required to coordinate the work of their unit or department. In 

addition, a nursing supervisor is assigned to coordinate the overall provision of nursing services to 

patients within the hospital. Nursing supervisors work during the non-peak hours, that is, evenings, 

nights, weekends and statutory holiday shifts, when no nursing unit managers or department heads 

are scheduled to work. 

[9} Nursing supervisors direct the work of both nursmg and non-nursmg staff and 

function as management's representative in the absence of the senior personnel. They are required to 

provide clinical and administrative problem solving within the hospital and Herb Bassett Home. 

[10J Nursing supervisors are expected to use their professional training as nurses to 

advocate on behalf of patients, to provide clinical advice and assistance to nursing staff, to co

ordinate patient care among all hospital departments ;md the medical staff, to provide direct patient 

care when needed, to arrange pastoral care for patients and their families, to allocate patient beds, 

and to co-ordinate the Blue Code team in the hospital. 

[11] Nursing supervisors are also expected to perform administrative duties. They 

provide policy advice to staff; they have input into the formulation of patient care policy; they 

maintain communications between departments; they supervise nursing staff and provide input into 

disciplinary decisions; they assist in the orientation of nursing staff; they manage and identify risks 

within the hospital setting; they participate in the planning process and various hospital committees. 

[12] The labour relations functions performed by nursing supervisors include granting 

short term leaves for sickness, vacation and bereavement; replacing absent employees through the 

call-in of staff; approving overtime and other premium pay; and monitoring attendance. In order to 

perform these functions, nursing supervisors require an understanding of the provisions of the 

collective agreements which apply to the hospital staff. This includes the collective agreement 

between SAHO and SUN. Nursing supervisors are not responsible for the hiring or scheduling of 

staff although they may call in new casual staff to work in the place of an absent staff member. 
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[13] Nursing supervisors are not directly responsible for the discipline or termination of 

staff. They are expected to deal with problems that arise on their shifts and to report incidents to 

nursing unit managers or department heads for follow-up action. Nursing supervisors report to the 

co-ordinator of critical care, Ms. Carol Churchill. Ms. Churchill could not recall an instance where a 

nursing supervisor was required to impose disciplinary measures on a staff member, although if the 

need arose, the nursing supervisor has authority to impose an appropriate disciplinary penalty. 

[14] Most grievance and union-management meetings take place during the day shift 

when nursing supervisors are not at work and, as a result, nursing supervisors are seldom included in 

such meetings. Nursing supervisors do play some role in the development of nursing policy and 

nursing services planning along with nursing unit managers and the coordinators in nursing services. 

[15J Nursing supervisors do resolve disputes that arise between members of the two main 

unions at the hospital. These disputes generally arise over the assignment of work duties, such as the 

cleaning of the operating room. The nursing supervisor is authorized to resolve such disputes. 

[16] Nursing supervisors are also responsible for the implementation of disaster plans 

within the hospital. They also deal with matters concerning the security of the hospital, maintenance 

issues that may arise, and minor financial matters. 

[17] During the "off hours", senior administrative staff ofthe District take turns being" on 

call" to respond to calls from the nursing supervisor. Typically, the nursing supervisor will call to 

report unusual or difficult situations that have developed over the course of her shift. 

[18] Ms. Churchill reported on an experiment that the District undertook in late 1998 in 

which it operated without a nursing supervisor for the night shift on Monday, Tuesday and 

Wednesdays. 

[19] While no incidents occurred as a result of the absence of a night supervisor, senior 

management prefers the security of knowing that there is one overall person in charge of the hospital 

on the "off hours". Ms. Barbara Fisher, president of the SUN local in the District, testified that from 

the Union's point of view, the experiment worked well. 
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Relevant Statutory Provisions 

[20] The Board must consider the definition of "employee" which is contained m s. 

2(f)(ii) of The Trade Union Act, R.S.S. 1978, c. T-17, (the "Act") as follows: 

2 In this Act: 

Arguments 

(f) "employee" means: 

(i) a person in the employ of an employer except: 

(A) a person whose primary 
responsibility is to actually 
exercise authority and actually 
peiform functions that are of a 
managerial character, or 

(B) a person who is regularly acting 
in a confidential capacity with 
respect to the industrial relations 
of his or her employer. 

Preliminary issue on burden of proof 

[21] Ms. Reid, counsel for SAHO and the District, raised a preliminary matter concerning 

the onus of proof in the present case. Counsel noted that the nursing supervisor position had been 

excluded from the certification Order issued to SUN for Victoria Union Hospital since 1975, when 

SUN was first certified to represent nurses at Victoria Union Hospital. Subsequently, the Order was 

amended in 1986 to exclude the employee health nurselinfection control officer but no change was 

made to the exclusion of nursing supervisors. In 1990, the Order was amended to exclude nursing 

unit managers. During the period of these amendments, nursing supervisors remained excluded from 

the bargaining unit. SAHO argued that, in these circumstances, SUN must establish that there has 

been a material change in the duties and responsibilities of the position since the date of the Order 

before the Board will consider an amendment to the Order. SAHO relied on City of Regina v. Regina 

Civic Middle Management Association et al., [1990] Summer Sask. Labour Rep. 80, LRB File No. 

276-88; Liquor Board of Saskatchewan v. Saskatchewan Government Employees' Union, [1984] 
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Nov. Sask. Labour Rep. 38, LRB File No. 083-84; Canada Safeway Limited v. Retail, Wholesale and 

Department Store Union, Locals 480, 454,496, [1991] 4th Quarter Sask. Labour Rep. 43, LRB File 

Nos. 177-90, 178-90, 227-90, 228-90, 229-90, 036-91 & 088-91; Government of Saskatchewan v. 

Saskatchewan Government Employees Union, [1983] Apr. Sask. Labour Rep. 67, LRB File No. 435-

82; and Battlefords Regional Care Centre v. Canadian Union of Public Employees, Local 600, 

[1989] Summer Sask. Labour Rep. 80, LRB File No. 186-88. 

[22] SAHO also relied on the general rules of evidence that place the legal burden of 

proof on the person who asserts a proposition of fact. SAHO concluded in this instance the SUN did 

not establish that the duties and responsibilities of the nursing supervisor had changed in a material 

way since the issuing of the original certification Order. 

[23] On the preliminary matter, Mr. Bainbridge, counsel for the Union, argued that the 

rules of evidence require the party with particular knowledge of the subject matter to bear the legal 

onus of proof. Both Ms. Reid and Mr. Bainbridge referred to the following passage from Sopinka 

and Lederman, The Lavv of Evidence in Civil Cases (Toronto: Butterwort~s, 1974) at 395 as follows: 

The "ultimate" or "legal" burden of proof is the burden that is assigned by the 
substantive law to the parties in a case, with respect to the various issues disclosed 
by the proceedings. The allocation of the ultimate burden of proof is determined by 
the substantive law, as pointed out in Wigmore, "upon broad reasons of expedience 
and fairness ". The basic premises, however, underlying this allocation are: 

1. That the onus is always on a person who asserts a proposition of 
fact which is not se?f evident; and 

2. That where the subject matter of the allegation lies particularly 
within the knowledge of one of the parties, that party must prove 
it, whether it be of an affirmative or a negative character. 

Substantive Issue 

[24] On the substantive argument, SUN noted that the incumbent to the nursmg 

supervisor position did not testify before the Board and there was as a result no ability to judge 

whether nursing supervisors "actually exercise authority and actually perform functions of a 

managerial character" as alleged by SAHO and required for exclusion under s. 2(f)(i)(a) of the Act. 
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[25] SUN argued that the following principles derived from the cases indicated apply to 

the determination of managerial status: 

1. The title of the position is not important as the Board looks to the substance 

of the position to determine if the duties are managerial in character: 

Service Employees' International Union, Local 333 v. North Central District 

Health Board and Nirvana Pioneer Villa, [1996] Sask. L.R.B.R. 134, LRB 

File No. 224-95; Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. Remai Investments Corp., [1997] Sask. L.R.B.R., 

LRB File Nos. 014-97 & 019-97; 

2. Supervisory duties do not equate to management status: Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union v. Saskatchewan 

Institute on Community Living Inc. [1996] Sask. L.R.B.R. 705, LRB File No. 

157-96; Canadian Union of Public Employees, Local 1902-10 v. Regina 

Market Square Early Learning Child Care Centre Inc., [1996] Sask. 

L.R.B.R. 744, LRB File No. 152-96; United Food and Commercial Workers, 

Local 1400 v. Peak Manufacturing Ltd., [1996] Sask. L.R.B.R. 234, LRB 

File No. 011-96; Chauffeurs, Teamsters and Helpers Union Local 395 v. 

R.M. of Lajord No. 128, [1998] Sask. L.R.B.R. 181, LRB File No. 334-97; 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union 

v. Raider Industries, [1996] Sask. L.R.B.R. 297, LRB File No. 005-96. 

3. Managerial duties must be the primary aspect of the position; Saskatchewan 

Union of Nurses v. Kindersley Senior Care Inc., [1989] Winter Sask. Labour 

Rep. 47, LRB File No. 219-88; Service Employees' International Union, 

Local 333 v. Congregation of Sisters of Notre Dame de Sion, [1998] Sask. 

L.R.B.R. 439, LRB File No. 288-97. 

4. Conflict of interest is the true test: University Hospital (Board of Governors 

of University Hospital) v. Saskatchewan Union of Nurses, [1984] Nov. Sask. 

Labour Rep. 31, LRB File No. 089-84; Raider Industries, supra; 

Saskatchewan Government Employees' Union v. Saskatchewan Liquor and 
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Gaming Authority, [1997] Sask. L.R.B.R. 836; LRB File No. 037-95; 

Congregation of Sisters of Notre Dame de Sion, supra. 

[26] SUN argues in the present case that there is no evidence that the nursing supervisor 

perfonns any managerial functions. SUN noted that the job description tendered for the position 

does not refer to any first-line managerial functions. Counsel noted that the District's witness, Ms. 

Churchill, while asserting that the supervisor possessed first line managerial authority over 

employees in the District, could not recall any instance where such authority had been exercised. 

SUN noted that the nursing supervisor does not fonn any part of the grievance procedure; she is not 

involved in the hiring process; her functions with regard to calling in replacement staff is set out in 

collective agreements or District policy. Counsel for SUN noted that the accountability of the 

nursing supervisor is not different from the accountability of a general duty nurse; both are 

accountable to carry out the functions assigned to them. 

[27] With respect to any conflict of interest which may exist if the nursing supervisor was 

included in the bargaining unit, counsel noted that the evidence falls seriously short of demonstrating 

that the nursing supervisor can materially affect the economic well-being of any employees. SUN 

argued that the role of the nursing supervisor in resolving work conflicts between members of 

different bargaining units is too tenuous to justify the exclusion of the position from the bargaining 

unit. 

[28] SUN noted that the nursmg supervIsor position plays no significant role in 

developing the budgets of the nursing units; that she has limited decision-making ability with most 

labour relations issues being detennined by nursing unit managers. 

[29J Ms. Reid, counsel for SAHO and the District, pointed out to the Board the District's 

need for managerial presence in the workplace during all hours of operation. Counsel argued that 

nursing supervisors represent and replace approximately 40 management personnel who are absent 

from the facility during evenings, nights and weekend shifts. 

[30] The District argued that the nursing supervisor is required and authorized to deal 

with all labour relations matters that arise during her tour of duty, which includes matters relating to 

hours of work, replacement of staff, floating staff among units, authorizing overtime, granting 
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leaves, granting vacations, disciplining staff, and resolving other personnel matters before they 

become problems. The nursing supervisor is required to apply and interpret the three collective 

agreements which apply to employees in the hospital. 

[31] Counsel for the District also argued that the nursing supervisor manages the business 

of the health district in the absence of the senior administrative staff of the District. This task 

requires the nursing supervisor to interpret and apply District policies, procedures and protocol. 

Counsel also noted that the nursing supervisor is required to maintain a positive public profile on 

behalf of the District and to manage all public relations issues during her shift. 

[32J The District noted that the nursing supervisor does not engage in hands on nursing. 

She may offer assistance during a crisis but this is an exceptional aspect of her regular duties. 

[33] The following principles were relied on by the District in arriving at its conclusion 

that nursing supervisors should not be included in the nurse bargaining unit: 

1. The initial inquiry is to determine if nursing supervisors perform functions 

which are managerial in character: see Saskatchewan Government 

Employees' Union and Saskatchewan Liquor Store Managers' Association 

and Saskatchewan Liquor and Gaming Authority, [1997] Sask. L.R.B.R. 

836, LRB File Nos. 037-95 and 349-96. 

2. Managerial functions include handling personnel and discipline matters, 

having input into major planning decisions and budgets, acting 

independently of supervision, directing and providing decision-making 

assistance to other staff, and making decisions that can impact on the terms 

and conditions of employment for others in a bargaining unit: City of 

Regina v. Canadian Union of Public Employees and Regina Civic Middle 

Management Association, [1995] 3rd Quarter Sask. Labour Rep. 153, LRB 

File No. 268-94. 
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3. In the case of so-called "first line" managerial employees, the important 

question is whether the individual can fundamentally affect the economic 

lives of fellow employees so that he is inevitably put into a position that 

creates a conflict of interest with them: International Brotherhood of 

Electrical Workers v. Caledon Hydro-Electric Commission, [1979] 3 Can. 

L.R.B.R. 495; 

4. Other jurisdictions rely on the conflict of interest test to determine the line 

between employees and management: see Chrysler Canada Ltd., [1976] 

O.L.R.B. Rep. Aug. 396; The Corporation of the District of Burnaby v. 

Canadian Union of Public Employees, [1974] 1 Can. L.R.B.R. 1. 

The District argued that the inclusion of nursing supervisors in the bargaining unit is 

incompatible with collective bargaining because nursing supervisors are required to resolve conflicts 

between employees within the same bargaining unit and between employees in different bargaining 

units. The District noted that if nursing supervisors were included in the nurse bargaining unit, they 

would be perceived by the other health care workers as lacking neutrality in their decision-making. 

Counsel noted that some decisions, such as the decision to call back a member of the health services 

provider bargaining unit as opposed to a member of the nurses bargaining unit can create conflict for 

nursing supervisors between their managerial duties and their membership in the union. 

Analysis 

Burden of Proof 

[35] An applicant seeking to amend an existing certification Order by excluding or 

including a position which is already dealt with in the Order or in a collective agreement needs to 

establish that there has been a material change in circumstances or in the duties and responsibilities 

of the position in question: see City of Regina v. Regina Civic Middle Management Association et 

al., [1990] Summer Sask. Labour Rep. 80, LRB File No. 276-88; Battlefords Regional Care Centre 

v. Canadian Union of Public Employees, Local 600, [1989] Summer Sask. Labour Rep. 80, LRB File 

No. 186-88. 
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[361 The Board explained the rationale for its approach to scope amendments in 

Federated Co-operatives Limited v. Saskatchewan Joint Board, Retail, Wholesale and Department 

Store Union, Local 504, [1978] July Sask. Labour Rep. 45, LRB File No. 502-77 as follows at 46: 

[37] 

A concern of the Board's is to prevent applications for amendment year after year as a 
method of appeal from a previous decision of the Board upon the same issue merely 
because one of the parties is dissatisfied with the previous decision of the Board.... It 
wishes to make it clear that it will not sit in appeal on previous decisions of the Board 
and it therefore determines that in this application, as in all applications for 
amendment, the applicant must show a material change in circU1nstances before an 
amendment will be granted. 

In Liquor Board of Saskatchewan v. Saskatchewan Government Employees' Union, 

[1984] Nov. Sask. Labour Rep. 38, LRB File No. 083-84, the Board accepted that a legislative 

change to the definition of "employee" could also justify a review of a previous Board exclusion. In 

that case, the Board found at 40: 

[38] 

The net result of the expanded managerial responsibilities, and the amended 
definition of "employee" in Section 2(f)(i) of The Trade Union Act. is that in our view 
the Liquor Store Managers and the Liquor Store Relief Managers are now at least 
an integral part of their employer's management and as such should be excluded 
from the bargaining unit. 

In the present case, the definition of "employee" in the Act which existed when 

nursing supervisors were first excluded from the SUN certification Order read as follows: 

2 In this Act: 

(f) "employee" means: 

(i) a person in the employ of an employer except: 

(A) a person whose primary 
responsibility is to actually 
exercise authority and actually 
perform functions that are of a 
managerial character, or 

(B) a person who is regularly acting 
in a confidential capacity with 
respect to the industrial relations 
of his or her employer. 
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[39] The current definition of "employee", which is set out above, is identical to the 1972 

Act, which applied when the Prince Albert Victoria Union Hospital nurses were first certified. 

Although, during the intervening years, there were changes to the definition of "employee" which for 

a time excluded "any person who is an integral part of his employer's management", this amendment 

did not affect the original exclusion determination made by the Board when it issued the certification 

Order to SlJN at the Victoria Union Hospital. Legislative changes to the definition of "employee" do 

not provide a rationale for the current application to review the managerial status of nursing 

supervIsors. 

[40] However, there have been significant changes in the organization of health care 

which do justify a review of existing managerial exclusions. The District is an entirely new entity as 

a result of the establishment of district health boards and health districts under The Health Districts 

Act, SS 1993, c. H-O.01. The re-organization of health care services into health districts has 

dramatically altered the employment relationships within health care institutions and has expanded 

the levels of middle and upper management. There is also a merging of bargaining units through the 

implementation of The Health Labour Relations Reorganization (Commissioner) Regulations, 

R.R.S, c. H-O.03 Reg. 1. In our view, the reorganization of health care represents a material change 

in circumstances sufficient to permit the Board to reconsider the managerial status of nursing 

supervl sors. 

Do nursing supervisors exercise managerial authority and functions? 

[41] In a recent decision in Saskatchewan Government Employees' Union v. 

Saskatchewan Liquor and Gaming Authority; Saskatchewan Liquor Store Managers' Association v. 

Saskatchewan Liquor and Gaming Authority, [1997] Sask. L.R.B.R. 836, LRB File Nos. 037-95 & 

349-96, the Board adopted the following criteria for determining managerial status at 854: 

The job functions which the Board considers central to the finding of managerial 
status includes the power to discipline and discharge, the ability to influence labour 
relations, and to a lesser extent, the power to hire, promote and demote. Other job 
functions, such as directing the workforce, training staff, assigning work, approving 
leaves, scheduling of work and the like are more indicative of supervisory functions 
which do not, in themselves, give rise to conflicts that would undermine the 
relationship between management and union by placing a person too closely 
identified with management in a bargaining unit. 
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In assessing managerial authority, the Board considers the actual authority assigned 
to a position and the use of that authority in the workplace. Section 2(f)(i) of the Act 
excludes only persons "whose primary responsibility is to actually exercise authority 
and actually peiformfunctions that are of a managerial character"from the right to be 
represented by a trade union. As noted in past Board decisions, managerial functions 
that are claimed to justifY exclusion from a bargaining unit must be genuine, not 
merely paper powers. In this sense, the Board looks to the actual peiformance of work 
by the person whose status is in question to determine what managerial functions are 
actually peiformed. In Service Employees International Union. Local 333 v. North 
Central District Health Board and Nirvana Pioneer Villa, [1995] 4th Quarter Sask. 
Labour Rep. 124, LRB File No. 224-95, the Board indicated its preference to hearing 
direct evidence from an incumbent as to the actual peiformance of managerial duties, 
as opposed to documentary evidence of a job description. In this instance, the Board 
had the benefit of hearing from managers at all levels of the system. 

The authority bestowed on a managerial employee must also be an effective authority; 
it is not sufficient if the person can make recommendations, but has no further input 
into the decision-making process. In this regard, the Board recognizes that in most 
modern corporations managerial powers are no longer centralized in the executive 
suite. Generally, such powers are spread over several layers of management. 
Decisions related to labour relations are often made by a manager after consultation 
with her superiors, human resources personnel and on some occasions, legal counsel. 
Despite the trend to disperse managerial functions among different levels of 
management, it is not lJ.l1Common for an employer to require that certain decisions, 
such as the termination of an employee, be approved by senior management before 
being implemented by the person whose status is in question. However, this multi
layered approach to decision-making does not detract from the managerial status of 
the person in question if it can be demonstrated that the individual has an ability to 
make an effective determination. In the Cowichan Home decision, supra, the British 
Columbia Board explained the tenn "effective determination" as follows, at 149: 

In our view, effective determination in the context of discipline means 
that at least in the majority of cases the sanction imposed by the 
person whose status is in question must be substantially the ultimate 
discipline imposed. We recognize that the grievance procedure itself 
inevitably leads to changes in the actual amount of discipline imposed 
- typically from negotiation and compromise which are essential 
elements of the grievance process. That is different from changes 
made by more senior persons, or where the person whose status is in 
issue merely has input into the decision-making process. In such 
circumstances, it cannot be said discipline was "effectively 
determined" by the original author of the sanction. 

561 
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Power to Discipline and Discharge 

[42] Each determination of "managerial" status must also consider the realities of the 

particular work place. In the health care setting, it is generally accepted that the incidents requiring a 

disciplinary response are rare. In Vancouver General Hospital v. British Columbia Nurses' Union et 

al.,[1993] B.C.L.R.B. No. BSl/93, the British Columbia Labour Relations Board commented on the 

frequency of nurse discipline at 50-51 as follows: 

In the decisions which we have reviewed, it has been recognized that in a hospital 
there may not be the same degree of discipline required in order to find that actual 
authority to discipline exists. The Board in Royal Inland Hospital. supra. stated: 
"The evidence indicated that discharges are rare in the hospital industry" (p. 470). 
Further, in B. C. Cancer Control Agency. supra. it was stated that the need to impose 
the higher penalties of suspension and discharge were "rarely present" (p. 7). The 
panel went on to state that the "preferred and most common method of addressing 
such problems is oral discussion with staff leading at times to reprimands 11 (p. 7). 
Chair Paul Weiler recognized this in Victoria General Hospital. suora. There, he 
quoted ji-om a decision of the Ontario Labour Relations Board, Toronto East 
General Orthopaedic Hospital (1974), OLRE MR. 671: 

The instant case raises the further problem of the exercise of 
managerial authority in professional or semi-professional 
situations. It is patent that if this head nurse exercises managerial 
authority oyer the other nurses that she would not exercise that 
authority in a manner similar to the traditional foreman. The 
manner of authority in this kind of situation is more subtle, if at all. 
It must be remembered that the employees in the bargaining unit are 
responsible and highly trained personnel; they may on the one hand 
require very little direction or authority in peiforming their tasks 
while on the other hand, direction and authority may arise from 
such subtle mannerisms as voice inflections; yet again direction may 
arise out of group discussion or participation. The task confronting 
the Board is to evaluate the evidence in a manner that captures 
authority and it is a most difficult task indeed. (AJax and Pickering 
General Hosvital (1970), OLRE M.R. 1283). (p.43) 

At 52, the British Columbia Labour Relations Board concluded: 

It is incorrect, therefore, to conclude that because employees in a professional 
setting require less discipline, this factor is to be given less weight in determining 
managerial status. If the evidence in a professional setting is that an individual has 
authority and has exercised that authority, the amount of discipline required to meet 
the statutory test will be dependent upon the particular nature of the work place. 
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[43} In the present case, Ms. Churchill testified that she could not recall any instance 

where a nursing supervisor had imposed a disciplinary penalty, although she asserted that they had 

authority to do so in the appropriate circumstance. We gathered from the evidence as a whole that 

the nursing supervisor could impose a disciplinary penalty in the nature of a suspension or removal 

from work in order to deal with the immediate problem. She would then report the incident to the 

appropriate nursing unit manager, if nursing personnel were involved in the incident, or the 

department head if other departmental staff were involved in the incident for follow-up. The nursing 

supervisor's role in the disciplinary process is primarily a reporting role. 

[44] In University Hospital v. Saskatchewan Union of Nurses, [1984] Nov. Sask. Labour 

Rep. 31, LRB File No. 089-84, the Board concluded that minor admonitory functions performed by 

a nurse would not remove her from a bargaining unit: 

Viewed in the context of these authorities, the Board has concluded that the words 
"any person who is an integral part of his employer's management" refers to 
individuals whose functions and responsibilities clearly and demonstrably cause them 
to become a necessary component of management. nose functions and responsibilities 
may include the exercise of "first line" authority ovei' fellow employees (i. e. hire, fire, 
promote, demote, discipline, evaluate, etc.) significant participation in the planning 
and formulation of employer policy affecting the running of the organization or the 
direction of its worliforce, independent decision-making authority in matters affecting 
the economic lives of employees, and responsibilities of an administrative nature which 
are central to policy and planning. 

Those general guidelines can be refined by the continuing recognition that in any 
setting (and particularly in thefield of nursing) it is normal for the most highly trained 
and skilled individuals to teach and supervise those with less skill and experience, to 
allocate and coordinate work, and to ensure that it is being done properly, efficiently 
and safely. As a general rule, the Board will not find that those who only coordinate, 
direct and supervise the work of individuals with lesser skill or education are 
peiforming functions of a managerial character or that they are an essential 
component of their employer's management. Similarly, the duty to carry out minor 
admonitory functions need not create the kind of conflict requiring exclusion from the 
bargaining unit. From a practical standpoint, to hold otherwise would deny the 
benefits of collective bargaining to much of the highly trained, educated and skilled 
worliforce that is characteristic of modern public and private sector enterprise. In the 
Board's opinion, the Legislature did not intend to do that when it amended the 
definition of "employee" in Section 2(j)(i) of The Trade Union Act. 
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[45] A similar position was put forward by the Board in Saskatchewan Union of Nurses v. 

Sisters of Charity of Montreal (Grey Nuns) operating the St. Joseph IS Hospital and Foyer d'Youville, 

Gravelbourg, [1985J Apr. Sask. Labour Rep. 46, LRB File No. 378-84 at 47-48: 

[46] 

The question of whether anyone exercises functions of a managerial character is 
essentially a factual one. In the final analysis, the Board attempts to determine 
whether including any individual in the bargaining unit would be incompatible with 
union membership. To do that, it inquires into the presence or absence of so called 
"first-line" managerial functions, the degree of independent decision making authority 
and the nature of decisions actually made, and the extent to which an individual 
formulates and implements employer policy, administers the business and directs its 
worliforce. 

If the duties and responsibilities of any nurse with specialized knowledge and training 
are primarily coordinating, reporting, consulting, supervising and carrying out minor 
admonitory functions, she will be most closely identified with the team responsible for 
the deUvelY of nursing care and the Board will not find sufficient justification for 
excluding her from the bargaining unit. Nurses and other professionals will not be 
excluded from the bargaining unit simply because they supervise and direct others who 
have less professional knowledge and experience. 

Although nursing supervisors'lre rarely called upon to exerClse disciplinary 

authority, the nature of their authority, when exercised, is insufficient to cause them on this factor 

alone to be excluded from the nurses' bargaining unit. The nature of their authority is limited to 

responding to immediate disciplinary incidents that require an employee to be sent home pending an 

investigation of an incident and a report to that employee's department head or nursing unit manager, 

who ultimately will determine the final disciplinary penalty. This function in our view is a normal 

function of a supervisory position and amounts to a minor admonitory power that does not give rise 

to the kind of labour relations conflict sufficient to justify the exclusion of the position from the 

bargaining unit. 

Ability to influence labour relations 

[47] Generally, the Board considers whether the position in question plays a role in the 

grievance and arbitration procedures on behalf of the employer, and has input into the collective 

bargaining process. The Board has also considered whether the functions performed by the position 

in question were closely related to the personnel functions of the employer. In Saskatchewan Union 

of Nurses v. Parkridge Centre, Saskatoon, [1988] Fall Sask. Labour Rep. 58, LRB File No. 228-97, 
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the Board found that the position of Director of Occupational Health and Safety in a long term care 

setting, where the duties included occupational health and safety functions, infection control 

functions, employee assistance functions, employee health nurse functions, required the position to 

be excluded from the bargaining unit. At 64, the Board concluded as follows: 

[48] 

The Board views the functions of the Director as being a combination of the 
professional, administrative, supervisory and managerial. Although she has a number 
of duties and responsibilities that could be done by a member of the Saskatchewan 
Union of Nurses bargaining unit, as a union member it would be inappropriate for her 
to continue to formulate and assist in the implementation of programs which affect the 
economic lives of other employees in the bargaining unit, such as the Absence 
Awareness Program which has been opposed by the union. Her position is a sensitive 
one requiring the trust of employees within the scope of both the S.E.! U and S. UN 
bargaining units as well as the hospital administration. The Board has therefore 
decided that the close link between the Director of Occupational Health and Safety and 
the Centre's management group places this position outside of the scope of the 
bargaining unit. The Director's duties and responsibilities are very similar to those of 
the employee Health Nurse/Infection Control Officer considered by the Board in 
Victoria Union Hosvital. LRB File No. 199-85, Reasons dated February 13, 1986, and 

for the same reasons expressed in that case the Board finds that the position should 
remain outside the scope of the S. UN bargaining unit. 

Although this decision can be distinguished from the present case because it was 

decided when the definition of "employee" excluded a person "who is an integral part of his 

employer's management", the case nevertheless points to labour relations conflicts that can arise 

from the nature of the work performed at the supervisory level. The Director of Occupational Health 

and Safety in the Parkridge Centre case had the ability to affect the economic lives of nurses in the 

bargaining unit through programs such as the Absence Awareness Program. 

[49] In the present case, nursing supervisors do not play a significant role in the grievance 

and arbitration procedures. These functions are performed in the nursing department by the nursing 

unit managers. Nursing supervisors may have some input into the District's collective bargaining. 

However, this bargaining takes place at a provincial level and the input of the nursing supervisor into 

the bargaining process is minimal in the overall context of the negotiation of the SUN agreement. 

These traditional factors, therefore, would not result in the exclusion of nursing supervisors from the 

nurses' bargaining unit. 
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[50] It remains to be decided if the nature of the work performed by nursing supervisors 

gives rise to labour relations conflicts of sufficient magnitude to justifY their exclusion from the 

nurses' bargaining unit. The District argued in this case that the nursing supervisors are required to 

settle labour relations disputes between the three unions who represent employees in the hospital. It 

falls on their shoulders to sort out jurisdictional disputes between the unions and to make work 

assignments based on a fair and neutral assessment of the nature of the work and the personnel 

available to perform the work. The District argued that the nursing supervisor w011ld not be able to 

effectively direct the work of all of the staff on the "off shifts" if she was a member of the nurses' 

bargaining unit. In other words, CUPE members or RSA members would be less willing to take 

direction from a member of the SUN bargaining unit. 

[51] This argument focuses our attention on the overall duties of the nursing supervisor, 

which are to ensure the smooth operation of the hospital as a whole during the "off hour" shifts. She 

has overall responsibility for all staff, including nurses, health support practitioners and health 

services providers. These duties also extend to the medical staff. The nursing supervisor's ability to 

function effectively as the "off hours" supervisor depends to a large extent on the perception by 

employees that she is a neutral arbiter of disputes. This neutrality is essential in such tasks as staff 

call-ins, which can alter the mix of nurses and health services providers, or health services providers 

and health support practitioners. She can more effectively address conflicts between the three unions 

if she is perceived to be a neutral arbiter. Similarly, her position outside a bargaining unit enables 

her to carry the authority of the District in dealing with the medical staff, outside agencies and other 

participants in the delivery of health care services in the District. 

[52] Although many elements of labour relations input are absent from the duties 

assigned to nursing supervisors, an overall view of the nature of the work leads the Board to 

conclude that nursing supervisors do play a significant role in the District's labour relations by 

resolving labour relations matters that arise in or between all bargaining units during the "off hour" 

shifts. This overall responsibility, in our view, requires the nursing supervisor to gain the trust and 

respect of members of all bargaining units, in addition to the medical staff and senior management. 

In our view, nursing supervisors would experience a conflict between their job responsibilities and 

their membership in SUN if they were included in the nurses' bargaining unit. 
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Power to hire. promote and demote 

[53] These factors are absent from the job functions assigned to nursing supervisors and 

would not prevent the inclusion of nursing supervisors in a bargaining unit. 

Conclusion 

[54] While we agree with SUN that many of the indicia of managerial functions are 

absent from the nursing supervisor positions, the Board finds that there are sufficient labour relations 

functions attached to the position to justify its continued exclusion from the nurses' bargaining unit. 

The position of nursing supervisor is a unique position in the breadth of its supervisory functions 

across three bargaining units, and its role in resolving issues that arise between or among those 

bargaining units in a manner that is perceived to be neutral. This factor, in our view, is key to the 

decision to continue the exclusion of the nursing supervisor from the nurses' bargaining unit. 
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COMMUNICATIONS, ENERGY & P APERWORKERS UNION OF CANADA, 
Applicant and PRAIRIE PUBLISHING LTD., Respondent 

LRB File No. 163-99; October 20, 1999 
Vice-Chairperson, James Seibel; Members: Mike Carr and Bruce McDonald 

For the Applicant: Gord Hunter 
For the Respondent: Rob Garden, Q.C. 

Employee - Casual and part-time - Issue to be determined is whether, at time 
application filed, casual and part-time employees have sufficient and tangible 
connection with workplace so as to maintain significant continuing interest in 
representation question - Board concludes that individuals are employees 
within the meaning of The Trade Union Act and properly listed on statement of 
employment. 

The Trade Union Act, ss. 2(t), 5(a), 5(b) and 5(c). 

REASONS FOR DECISION 

Background 

[1] James Seibel, Vice-Chairperson: Communications, Energy & Paperworkers 

Union of Canada (the "Union"), applied to the Board on June 2, 1999 to be designated as the 

certified bargaining agent for a unit of all employees, except for certain exclusions, of Prairie 

Publishing Ltd. (the "Employer"), pursuant to ss. Sea), (b) and (c) of The Trade Union Act, R.S.S. 

1978, c.T -17 ("the Act"). The Employer publishes two weekly newspapers: the Humboldt Journal 

and the Humboldt-area Shopper. The parties were agreed that the exclusions to the proposed unit 

were the "publisher" and "office manager". 

[2] The issue at the hearing concerned the composition of the statement of employment 

and the definition of "employee" under s. 2( f) of the Act, which reads as follows: 

(j) "employee" means: 

(i) a person in the employ of an employer except: 



[1999] Sask. L.R.B.R. 568 C.E.P. v. PRAIRIE PUBLISHING LTD. 569 

[3] 

[4] 

(A) a person whose primary responsibility is 
to actually exercise authority and 
actually perform functions that are of a 
managerial character, or 

(B) a person who is regularly acting in a 
confidential capacity with respect to the 
industrial relations of his or her 
employer. 

(i. 1 ) a person engaged by another person to perform services 
if, in the opinion of the board, the relationship between 
those persons is such that the terms of the contract 
between them can be the subject of collective bargaining. 

The issue potentially affects the level of support for the application. 

The parties were agreed that the name of Leanne Keurvers should be deleted from 

the statement of employment; however, the Employer also took the position that five of the eight 

persons that work in the circulation department in the classifications of "bulk inserter" and "driver", 

J. Kunz, E. Sommerfeld, A. Gilbertson, E. Siegel and F. Kunz were casual workers, were not 

employees for the purposes of the Act, and should not be included on the statement of employment 

for the purposes of determining the representation issue The Employer did not dispute that the 

remaining three bulk inserters were employees for the purposes of the Act. 

Evidence 

[5] Mr. John Webster testified on behalf of the Employer. Mr. Webster has been the 

publisher of Prairie Publishing Ltd. for four years. He is also the publisher for Battlefords Publishing 

and Tumer-Warwick Printers of North Battleford and for another company located in British Columbia. 

He is resident in Saskatoon. He described the overall duties of himself as publisher as being to manage 

the entire operation and report to the owner. 

[6] Mr. Webster said that the Humboldt Journal is a paid circulation weekly distributed 

on Thursdays, and that the Shopper is an unpaid weekly with a wider circulation distributed on 

Sundays. The papers are printed in North Battleford and shipped to Humboldt in sections where they 
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are assembled, fliers are inserted, they are bundled for distribution, and delivered to the carrier drop 

points-the basic functions of the bulk inserters and the driver in the circulation department. 

[7] Mr. Webster explained that the days of the week on which the papers are received in 

Humboldt vary depending upon when printing is completed; the circulation manager schedules for 

insertion according to requirements which are known about a week ahead of time. He said that while 

none of the bulk inserters or the driver work full time hours, three of them-T. Thiessen, R. Kunz 

and R. Shmigelski-are what he called "regular" employees, each of whom worked between 29 and 

80 hours in each two-week period during the six months prior to the filing of the application for 

certification. The Employer does not dispute that these persons are employees for the purposes of 

the Act. The other four bulk inserters are called in as needed on a seniority and availability basis. 

Mr. Webster testified that the latter persons have no guaranteed hours of work and are not obliged to 

come in if called. He referred to a summary that showed that they worked the following average 

number of hours in each two-week period during the same six months: 

J. Kunz 8.2 
E. Sommerfeld 9.2 
A. Gilbertson 7.8 
E. Seigel 22.1 

[8] The driver, F. Kunz, was only hired two weeks before the application was filed. He 

regularly works three hours per week; Mr. Webster said that his weekly hours were unlikely to 

change in the foreseeable future. He added that these five casual workers also have other jobs at 

work placements for the mentally disabled. 

Argument 

[9] In argument, Mr. Hunter, on behalf of the Union, argued that the five employees in 

question all work regularly-nearly every week, albeit for a variable number of hours-and that all 

of the bulk inserters and the driver have a similar community of interest. The fact that they are part

time workers with variable hours, he asserted, should not deprive them of rights under the Act. He 

compared their jobs to those in other service industries that use a large number of part-time and 

casual workers, such as hospitality and catering. He pointed out that the Board has determined in the 

past that appropriate units in those industries properly include such persons. 
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[10J On behalf of the Employer, Mr. Garden argued that the five employees do not have a 

sufficient connection with the workplace or the Employer to be considered to be employees for the 

purposes of the Act; he described their employment connection as "tenuous". He also argued that, 

given the small number of employees in the proposed unit overall, the five employees would have 

influence within the unit disproportionate to the magnitude of their interest. Mr. Garden asserted 

that, contrary to most other labour relations tribunals in Canada, the Board's practice has been to 

include casual and part-time employees in the bargaining unit except where the unit is relatively 

small. 

[11] In support of his arguments, Mr. Garden cited the Board's decisions in Retail 

Wholesale Canada, a division o/the United Steelworkers 0/ America v. United Cabs Ltd., [1996] 

Sask. L.R.B.R. 337, LRB File No. 115-95, and International Union o/Operating Engineers Hoisting, 

Portable and Stationary, Local 870 v. Little Rock Construction, [1995] 4th Quarter Sask. Labour Rep. 

102, LRB File No. 190-95. 

AnalY3is and Decision 

[12] The issue to be determined is whether each of the employees in question has a 

sufficient and tangible connection with the workplace so as to have maintained a significant 

continuing interest in the representation question at the time the application was filed. 

[13] For the reasons which follow we have determined that each of J. Kunz, E. 

Sommerfeld, A. Gilbertson, E. Siegel and F. Kunz is an employee for the purposes of the Act and is 

properly included on the statement of employment for the purposes of determining the representation 

question. 

[14J While Little Rock Construction, supra, is very useful for its enunciation of principles 

regarding the sufficiency of the employment relationship for the purposes of determining the 

representation issue, it was clearly predicated upon its particular facts in the context of the 

construction industry. At 106-107, the Board stated as follows: 
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In International Association 0.( Bridge, Structural & Ornamental Iron Workers v, 

Tamtrac Holdings Lid" LRB File No, 254-94, the Board made the following 
comments: 

The concept of what constitutes being "employed" as contemplated in 
this statement is, of necessity, a somewhat elastic one, In many 
situations, an employee may not be actually at work for a variety of 
reasons on the date when a certification application is filed, and still 
be considered an employee for the purposes of deciding whether there 
is majority support for the application, 

In the construction industJY, the Board has taken a fairly restrictive 
view of what constitutes a relationship of employment, Many 
employees in this sector have employment relationships with a number 
of employers, and some of these, at least, will be tenuous, casual or 
fleeting, Counsel for the Employer argued that, to determine whether 
a trade union enjoys the support of the employees of an employer, the 
Board has generally considered only those employees who were 
actually working for the employer on the date of the filing of the 
application for certification. This is overstating the case somewhat, as 
the Board has also permitted the inclusion of employees who can 
demonstrate a substantial connection with the employer in the period 
surrounding the application. 

The inclusion of employees who are more tenuously connected to the 
employer, however, increases the risk that the list of employees can be 
manipulated so that a practical determination of whether the trade 
union enjoys majority support becomes less and less feasible, 

The latter point seems worth underlining in the context of the 
construction industry, The composition of the workforce of any 
employer in this sector is typically volatile and changeable, 
Allowing employers to include on the Statement of Employment the 
names of a number of employees whose identity might be unknown 
to the trade union would have the capacity to jeopardize and 
undermine union attempts to gather support for a certification 
application, 

The decision of the Board in United Cabs Ltd., supra, dealt with what was really the 

distinction between independent and dependent contractors in the context of the taxi industry, In that 

case, the union proposed the criterion that an employee would include a driver who worked at least 

two shifts per week in the three months prior to the filing of the application, The Board accepted this 

dividing line as reasonable but commented, at 363, "that other criteria might also be defensible." For 

example, in Canadian Union of Public Employees v. Lakeland Regional Library Board, [1987] Apr. 



[1999] Sask. L.R.B.R. 568 c.E.P. v. PRAIRIE PUBLISHING LTD. 573 

Sask. Labour Rep. 59, LRB File No. 116-89, the Board detennined that employees who had worked 

30 hours in the previous year should be included on the statement of employment. 

[16} In the present case, the figures presented by the Employer regarding the average bi-

weekly work hours of the four bulk inserters in question for the six months prior to the application do 

not show the whole picture. For example: 

[17J 

of the 12 bi-weekly periods in the 6 months, E. Siegel worked in all 12 of 

those periods; E. Sommerfeld and A. Gilbertson worked during 11 of those 

periods and J. Kunz worked during 5 periods. 

if one confines the analysis to the 8 weeks prior to the application, each of 

the employees worked regularly for a greater average number of bi-weekly 

hours than the 6-month bi-weekly average discloses, as follows: 

J. Kunz 
E. Sommerfeld 
A. Gilbertson 
E. Siege1 

20.75 
10.8 
9.0 

26.2 

With respect to F. Kunz, while he was engaged only two weeks before the 

application was filed, the evidence was that he had worked and would continue to work a set number 

of weekly hours regularly for the foreseeable future. 

[18] It is our opinion that in all ofthe circumstances each of these persons had established 

a sufficient and tangible employment connection with the Employer at and around the time the 

application for certification was filed such that each is an employee within the meaning of s. 2(£) of 

the Act. Accordingly, each of their names is properly included on the statement of employment. 

Order 

[19] As the Union has demonstrated majority support for the application an Order will 

Issue designating the Union as the certified bargaining agent for the employees, excepting the 

publisher and office manager. 
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AMALGAMATED TRANSIT UNION, LOCAL 588, Applicant and CITY OF REGINA, 
Respondent 

LRB File No. 130-97; October 27, 1999 
Chairperson, Gwen Gray; Members: Gerry Caudle and Leo Lancaster 

For the Applicant: Bryan Mellor, John McCormick 
For the Respondent: James McLellan 

Remedy - Interim Order - Where applicant does not allege that respondent has 
violated The Trade Union Act or that there exists some positive right of the 
applicant under The Trade Union Act in relation to the respondent, Board has 
no jurisdiction to make interim Order. 

The Trade Union Act, s. 5.3. 

REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: Amalgamated Transit Union, Local 588 (the "Union") 

is certified to represent employees of Wayne Bus Ltd. which is under contract with the City of 

Regina (the "City") to provide a mini-van para-transit service and a lift bus para-transit service. The 

mini-van contract expires on April 30, 2000 and it is currently the subject of a proposal call issued by 

the City. Wayne Bus and the Union are currently negotiating a first collective agreement, and an 

application requesting the imposition of the first agreement is pending before this Board. 

[2] In this interim application, the Union asks the Board to enjoin the City from 

proceeding with its proposal call for the mini-van contract. The Union proposes that the proposal 

can be suspended until a collective agreement is ratified between itself and Wayne Bus and for the 

City to notify potential bidders that there is a union involved in the service and to detail their wage 

rates and seniority in order to permit the bidder to properly bid on the service. The Union claims that 

s. 37 of The Trade Union Act, R.S.S. 1978, c. T-17 (the "Act") will apply to any successful bidder 

and that its contract with Wayne Bus will extend to any such contractor. 



[1999} Sask. L.R.B.R. 574 A.T.V., Local 588 v. CITY OF REGINA 575 

[3] There is no underlying unfair labour practice or application brought by the Union 

against the City and it has already been decided by the Board that the City of Regina is not a "related 

employer" within s. 37.3 of the Act to Wayne Bus [see [1999] Sask. L.R.B.R. 238, LRB File No. 

363-97]. 

Relevant Statutory Provisions 

[4] The application is brought under s. 5.3 of the Act which provides as follows: 

5.3 With respect to an application or complaint made pursuant to any provision 
of this Act or the regulations, the board may, after giving each party to the matter an 
opportunity to be heard, make an interim order pending the making of a final order 
or decision. 

Argument 

[5] At the hearing of this matter, the Union explained to the Board how wages paid to 

the drivers employed in the para-transit service have deteriorated over the course of the contracting 

of this service by the City. Originally para-transit drivers' wages were on par with the wages paid to 

City transit workers; currently, their wages are $9.00/hour. This rate has been in effect at Wayne 

Bus for five years. The Union fears that its collective bargaining rights will amount to less than a 

hill of beans if the City is able to tender the service to a different contractor before the Union's 

contract with Wayne Bus is settled. The Union wants prospective contractors to be informed of the 

wage rate, the list of employees, the seniority entitlements, and to be prepared to accept the Union in 

the event the contract is awarded to some other contractor than Wayne Bus. The Union's claim 

against prospective contractors is founded in s. 37 of the Act, the successor rights provisions. 

[6] The City argued that there is no underlying application to support an application for 

interim relief under s. 5.3 of the Act. In other words, the Union is not seeking any unfair labour 

practice against the City and has not alleged that the City has otherwise violated any provision of the 

Act. The City notes that it is not party to any proceedings brought by the Union against Wayne Bus 

and currently pending before the Board. Mr. McLellan, counsel for the City, argued that the proper 

course for the Union is to await the outcome of the proposal call; if a new contractor is chosen by the 
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City, then the Union can assert its successorship claim under s. 37 of the Act. The City cannot argue 

the successorship matter for a potential successful contractor at this stage of the tendering process. 

Analysis 

[7] The Union has an understandable desire to stabilize labour relations in the para-

transit sector before it is faced with the possibility of the City awarding the mini-van contract to a 

different employer through the tendering process. The Union wants prospective contractors to bid 

the contract with full knowledge of the rates of pay, benefits and other financial implications of the 

collective agreement which will be finalized shortly between the Union and Wayne Bus. In its view, 

this infonnation is essential to prospective contractors because they will be required to live with the 

tenns of the collective agreement as successor employer to Wayne Bus. 

[8] While we are not unsympathetic to the Union's desire for stability in this sector, we 

are unable to grant the Order requested. The Board has no jurisdiction over the City's tendering 

process absent some allegation that the City or iL tendering process violate some provision 

contained in the Act or that the Union has some positive right under the Act in relation to the City as 

an employer or employer's agent. Any claim for successor rights which the Union may have under s. 

37 of the Act cannot be enforced against the City unless there is an application before the Board 

alleging that the City is the successor employer. The Board must dismiss the Union's request for an 

interim Order as there is no such allegation in this instance. 

[9] The Board is of the opinion that it would be prudent for the City, as a way of 

encouraging good labour relations in this sector, to advise prospective contractors that the current 

contractor, Wayne Bus, is a unionized contractor. This infonnation would pennit prospective 

contractors to prepare bids that take into account the Union's claim for successorship rights. 

However, we are unable to direct the City to take such action or to otherwise supervise its tendering 

process. 
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SASKATCHEWAN GOVERNMENT AND GENERAL EMPLOYEES' UNION, 
Applicant v. MITCHELL'S GOURMET FOODS INC. (FORMERLY 
INTERCONTINENTAL PACKERS (1997) LTD.) and SPI MARKETING GROUP INC. 
and UNITED FOOD AND COMMERCIAL WORKERS UNION, LOCAL 248P, 
Respondents 

LRB File Nos. 115-98 and 151-98; October 29, 1999 
Vice Chairperson, James Seibel; Members: Geny Caudle and Marianne Hodgson 

For Saskatchewan Government and General Employees' Union: Bill Belof 
For Mitchell's Gourmet Foods Inc.: Kevin Wilson 
For SPI Marketing Group Inc.: Gary Semenchuck, Q.c. 
For United Food and Commercial Workers Union, Local 248P: Gary Bainbridge 

Practice and procedure - Non-suit - Board confirms that, in circumstances of 
case, party making motion for non-suit need not be put to election as to whether 
to call evidence - Standard of proof for non-suit is whether prima facie case 
established - Board grants motion for non-suit. 

Successorship - Transfer of business - Contracting out - Predecessor employer 
reorganized manner of performing work by contracting work out to contractor 
for fee - In absence of anti-union animus, such a contracting out generally does 
not fall within s. 37 of The Trade Union Act. 

The Trade Union Act, s. 37. 

REASONS FOR DECISION 

Background 

[1] James Seibe}, Vice-Chairperson: Saskatchewan Government and General 

Employees' Union ("SGEU") filed applications pursuant to s. 37 of The Trade Union Act, R.S.S. 

1978, c. T-17, (the "Act") for a declaration that Mitchell's Gourmet Foods Inc. (formerly 

Intercontinental Packers (1997) Ltd.) ("Mitchell's") had acquired part of the business of SPI 

Marketing Inc. ("SPI") and alleging that Mitchell' s had committed an unfair labour practice in 

refusing to recognize a transfer of obligations from SPI. SGEU is certified as the bargaining agent 

for an all-employee unit at SPI. United Food and Commercial Workers Union, Local 248P 

("UFCW") is certified as the bargaining agent for an all employee unit at Mitchell's Gourmet Foods 
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comprising approximately 1,100 employees. In its reply to the application, UFCW addressed only 

the issue of the result in the event that the Board determined that there had been a successorship. 

[2] 

Facts 

[3] 

Section 37 of the Act provides as follows: 

37 Where a business or part thereof is sold, leased, transferred or otherwise 
disposed of, the person acquiring the business or part thereof shall be bound by all 
orders of the board and all proceedings had and taken before the board before the 
acquisition, and the orders and proceedings shall continue as if the business or part 
thereof had not been disposed of, and, without limiting the generality of the foregoing, 
if before the disposal a trade union was determined by an order of the board as 
representing, for the purpose of bargaining collectively, any of the employees affected 
by the disposal or any collective bargaining agreement affecting any of such employees 
was in force the terms of that order or agreement, as the case may be, shall, unless the 
board otherwise orders, be deemed to apply to the person acquiring the business or 
part thereof to the same extent as if the order had originally applied to him or the 
agreement had been signed by him. 

Certain facts were not in dispute. SPI, a purchaser and marketer of l'ogs, operates at 

least eight "assembly" yards at various locations in Saskatchewan where hogs are received from and 

shipped to various points in North America. The Saskatchewan Wheat Pool operates at least some of 

these yards under contractual arrangements with SPI. One of SPI's assembly yards was operated on 

leased premises across from Mitchell's meat packing and processing plant in Saskatoon. SPI 

employed two persons at the yard, Al Martens and Phi 1 BusIer. In early 1998, SPI was notified by 

the landlord that its lease of its Saskatoon hog assembly premises would terminate May 31, 1998, 

owing to redevelopment of the property by the landlord. SPI notified SGEU of this fact on February 

25, 1998 by a letter that reads as follows: 

Re: Article 7.1 Collective Agreement 

As per Article 7.1 of the Collective Agreement we wish to advise you that we may have 
to layoff the Hog Assembly Agents at the Saskatoon yard in the not too distant future. 
The owner of the property has advised us that they would like to tear down the 
buildings and possibly construct some other type of unit. They have asked us to vacate 
the premises as quickly as possible. It does not appear that there is another alternative 
for us in Saskatoon at this time. Please contact me so that we can deal with this matter 
before we issue any lay-off notices. 
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[4] Article 7.1 of the collective agreement between SPI and SGEU, referred to in the 

letter, provides as follows: 

Article 7 Lay-off and Re-employment of Permanent Employees 

7.1 The Board shall advise the Union as far as possible in advance of any 
contemplated cut-back, abolition of position or re-organization which might lead to 
the necessity for lay-off, transfer, or reclassification, and the parties shall meet to 
discuss an orderly disposition of the matter. 

[5] 

31,1998. 

On March 30, 1998 SPI provided the employees with notices of layoff effective May 

[6] SGEU alleged that Mitchell's acquired the SPI hog assembly operation effective 

June 1, 1998. Bya letter dated May 25, 1998, SGEU advised Mitchell's that it was SGEU's position 

that, pursuant to s. 37 of the Act, SPI's obligations pursuant to its certification order and the 

collective agreement were transferred to Mitchell's. SGEU requested a meeting to discuss when, and 

under what conditions, Mr. Martens and Mr. BusIer would be starting work at Mitchell's. By letter 

dated May 28, 1998, Mitchell's replied to SGEU that no transfer of business had taken place. 

(7] Mr. BusIer was the only witness to testify on behalf of SGEU. He had been 

employed by SPI at its Saskatoon assembly yard for a little over ten years until he was laid off on 

May 31, 1998. His duties consisted of the receiving, weighing, grading, feeding, watering and 

shipping of the animals, de-tusking boars, and the maintenance and cleaning of the pens. Mr. BusIer 

said that he was also responsible for completing bills of lading and other documents when animals 

were shipped out of the country. He said that, following the closure of the SPI Saskatoon assembly 

yard, the machinery and equipment were transferred to other SPI locations. He said that he thought 

that following the SPI closure Mitchell's began performing the assembly work for SPI. He 

confirmed that other third parties performed assembly work for SPI at some of its other locations. 

[8] The reply to the application filed on behalf of Mitchell' s states that as a result of the 

forced closure of its assembly yard SPI contracted with Mitchell's to provide assembly services on 

behalf of SPI at Mitchell' s existing assembly facility using Mitchell' s existing employees - work that 

Mitchell's has been engaged in for decades. Mitchell' s acquired no assets of SPI. Mitchell' s did not 
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acquire any of SPI's purchasing and marketing business nor does it perform any of those functions 

for SPI 

[9] Following Mr. BusIer's testimony, Mr. Belof, on behalf of SGEU, closed its case 

and did not seek to cross-examine a representative of either SPI or Mitchell' s on their respective 

replies. 

[10] Both Mr. Semenchuck, on behalf of SPI, and Mr. Wilson, on behalf of Mitchell's, 

indicated that they intended to bring motions for non-suit and asked that they not be called upon to 

make an election whether or not to call evidence prior to bringing the motion. Mr. Belof did not seek 

to re-open SGEU's case and the application was left with the Board for decision. The Board 

determined that it would not put the respondents to an election prior to entertaining the motion itself. 

Argument on the Non-suit Applications 

[11] Counsel for both SPI and Mitchell's argued that there was no evidence constituting a 

prima facie case to support SGEU's application under s. 37 of the Act, and that there was no case for 

either respondent to meet. They asserted that there was no evidence of any type of disposition of 

SPI's business or part thereof to Mitchell' s, but that it consisted of a contracting out of certain work 

necessitated by the forced loss of the SPI yard. 

[12] Mr. Belof argued that SGEU had established a prima facie case in that a "function" 

previously performed by SPI was now being performed by Mitchell's. 

Analysis and Decision 

[13J The former rule requiring that a party that moves for non-suit be put to an election as 

to whether it will call evidence has not been applicable to proceedings in the civil courts in 

Saskatchewan since the revision to The Rules of Court of the Court of Queen's Bench in 1991. The 

present rule states: 

Rule 278A. At the close of the plaintiff's case the defendant may, without being called 
upon to elect whether he will call evidence, move for dismissal of the action. 
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[14] Not long after this rule change, the Board considered its policy on motions for non-suit 

in the context of the special considerations necessitated by the Act, in Brock v. Retail, Wholesale and 

Department Store Union and Sherwood Co-operative Association Limited (unreported, November 27, 

1992, B. Bilson), LRB File No. 211-92. At p. 4, the Board stated: 

. .. We must balance the procedural flexibility required in the interest of the parties 
and of the promotion of the goals of The Trade Union Act, with an ability to facilitate 
the production of relevant information, and an attention to fairness to the parties. 

In that case, it was unnecessary for the Board to decide whether it would, in appropriate 

circumstances, rule on a non-suit motion without putting the moving party to its election. Since the 

decision in Brock, supra, the Board has not had the opportunity to consider the issue in detail, but 

collective agreement arbitrators have generally not required that the moving party be put to an 

election. 

[15] The issue has received considerable attention from the Ontario Labour Relations 

Board. In Hurley Corporation, [1992J OLRB Rep. August 940, the Ontario Board determined that it 

had a discretion to permit a party to bring a motion for non-suit without requiring an election. At 

941, the Ontario Board stated: 

[16] 

171e Board is satisfied that it has a discretion to decide whether or not to put a party 
making a motion for non-suit to its election, prior to entertaining the motion itself. 
Provided its discretion is exercised in a fair manner, consistent with natural justice, the 
Board is entitled, in given circumstances, to decline to put the party to its election. In 
this regard, the Board will no doubt consider all of the circumstances, including the 
need for fair, efficient and expeditious proceedings before the Board. In our view. 
fairness and natural justice do not demand that, in every case, the moving party must 
make its election. To so conclude would be to fetter our discretion ... 

In Martel v. Labourers' International Union of North America, Local 493, [1996J 

O.L.R.D. No. 1119 (April 4, 1996), the Ontario Board identified several factors that tribunals have 

considered in determining whether it is fair and reasonable to put a party to its election, including: 

whether permitting the non-suit without an election will either delay or expedite the proceedings; the 

impact of any decision in terms of the costs of the proceedings; the policy against requiring a party to 

respond to allegations of wrongdoing where there is no case for it to meet; whether hearing the non

suit without requiring an election would give either party an unfair or undue advantage; and, the 
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interest in making a decision based on hearing all of the evidence. It described the function of the 

Board on a non-suit motion as follows, at para. 23: 

[17] 

The function of the Board at the non-suit will be to determine whether the applicant 
has adduced sufficient evidence to sustain any or all of his complaints. Where the 
Board finds that the applicant has failed to satisfY that test, it would appear to be 
fair and just to terminate those aspects of the complaint, if any, without putting the 
respondent to the unnecessary expense of mounting a defense to an unproved 
allegation. 

In order not to permit any advantage to the responding party, the Board will confine 
its ruling to the non-suit to a declaration whether or not there is some evidence upon 
which the complaint(s) could be sustained. Accordingly, the responding party will 
not be given any guidance on how to present its case. 

In all the circumstances of the present case, we determined that the respondents 

could make their motions for non-suit without being put to an election as to whether to call evidence. 

The parties then made their arguments as outlined above. 

[18] In considering a non-suit motion, the standard of proof is whether, on a prima facie 

basis, there is a case for the opposite party to meet. In several recent decisions, including Service 

Employees Union Local 268 v. Fort William Clinic, [1997] O.L.R.D. No. 277 (January 29, 1997) 

and Dias, et al. v. Hospitality and Service Trades Union, Local 261 and Lome Murphy Foods 

Limited, [1997] O.L.R.D. No. 681 (February 25, 1997), the Ontario Board has affirmed the 

following description of the standard of proof earlier adopted by it in Residential Roofing 

Contractors Association of Metropolitan Toronto, (unreported, Board File No. 0014-95-R, April 30, 

1996): 

14. In determining a non-suit motion, the standard of proof applied in the courts is 
that of a prima facie case, and not the higher standard of the balance of 
probabilities. That is, the question on the non-suit motion is whether there is any 
evidence which, if taken at its highest, establishes or gives rise to a reasonable 
inference in favour of the party responding to the motion. Any doubts in that respect 
are to be resolved in favour of the responding party (Hall v. Pemberton (1974), 5 
o.R. (2d) 438 (CA.)). This is consistent with what appeared to be the Court's view 
of how administrative tribunals should handle such motions (Ontario v, Ontario 
Public Service Emvlovees Union (1990),37 o.A.C 218 (Div. Ct.)) . . 
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[19] In the present case, the applicant Union has the burden of proof under s. 37 of the 

Act to adduce evidence to establish a prima facie case of successorship. The motions for non-suit are 

based upon the assertions by the responding parties either that no evidence has been put forward on 

which a claim can be founded or that there is insufficient evidence demonstrating a prima facie case. 

[20] The principles applied in the civil courts in consideration of whether such a case has 

been made out are described by the authors of Sopinka, Lederman and Bryant, The Law of Evidence 

in Canada, 2nd Ed. (Toronto, Butterworths, 1992), as follows, at 131: 

[21] 

... The trial judge, in performing this function, does not decide whether he or she 
believes the evidence. Rather, the judge decides whether there is any evidence, if left 
uncontradicted, to satisfY a reasonable person. The judge must conclude whether a 
reasonable trier of fact could find in the plaintiff's favour if believed the evidence 
given in the trial up to that point. The judge does not decide whether the trier of fact 
should accept the evidence, but whether the inference that the plaintiff seeks in his or 
her favour could be drawn from the evidence adduced, if the trier of fact chose to 
accept it. 

In the present situation, the test applied is whether, accepting the applicant's 

evidence at face value, a prima facie case has been established in law or that the evidence is so 

unsatisfactory or unbelievable that the burden of proof has not been satisfied. The motion for non

suit cannot succeed if there is some evidence upon which the Board could return a finding that 

successorship and a transfer of bargaining obligations has occurred. The weight of the evidence is 

not in issue. We must determine whether there are any facts to support SGEU's assertion of 

successorship; then we must determine whether a reasonable inference can be drawn from the facts to 

support its contention. The facts must be examined to determine whether SGEU has presented some 

evidence in support of each of the essential elements of its claim. 

[22J We have determined that the non-suit motions ought to be granted and SGEU's 

applications dismissed. SGEU failed to adduce prima facie evidence in support of the constituent 

elements to be proven on an application under s. 37 of the Act. 

[23] The term "business" as used in s. 37 of the Act is not defined in the Act, nor are the 

terms "sale", "lease", "transfer" or "disposition". However, the Board has interpreted the provision 

in relation to the enhancement of the objectives of the Act stated in s. 3 and to prevent the 
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undermining of bargaining rights. With that object in mind, the provision ought to receive a liberal 

interpretation. Thus, the legal form of any disposition is not determinative of the issue and often is of 

little consequence. Rather, the Board is interested in the relationship between the predecessor, the 

alleged successor, the employees and the undertaking. But in the present case, the Union adduced no 

evidence of a sale, lease, transfer or other disposition of a business or part thereof. The concept of 

"business" in s. 37 is that of an organizational process. As described by the Ontario Board in the 

semiml decision in Canadian Union of Public Employees v. Metropolitan Parking Inc., [1979] 

OLRB Rep. Dec. 1193, at 1205: 

A business is a combination of physical assets and human initiative. In a sense, it is 
more than the sum of its parts. It is a dvnamic activity, a "going concern ", something 
which is "carried on ". . .. However intangible this dynamic quality, it is what 
distinguishes a "business" from an idle collection of assets. 

In the context of successorship, the consideration for the Board is whether the transferee has acquired 

from the transferor "a functional economic vehicle." Accordingly, this does not require that the 

whole of a business must be transferred or disposed of, but only a part that is a coherent and 

severable part of the economic organization. 

[24J It is often difficult to identify when this has occurred. There is no simple test or 

easily applied roster of factors. As stated in Metropolitan Parking, supra, at 1208: 

[25] 

Essentially the decision is a factual one, and it is impossible to abstract from the 
cases any single factor which is always decisive, or any principle so clear and 
explicit that it provides an unequivocal guideline for the way in which the issue will 
be decided. Thus, an apparent continuity of the business may not be significant if 
the alleged successor has already been engaged in a similar business, or has set up 
a "new" business which resembles the "old" one in many respects. 

In the present case, SGEU adduced no evidence of a sale, lease, transfer or other 

disposition of the business or part of the business of SPI to Mitchell's such as to establish a prima 

facie case. 

[26] The Board has held that a transfer of work functions in the nature of a subcontracting 

out of work is not necessarily a transfer of a business, but that the subcontracting out of work 

accompanied by a transfer of essential assets of the predecessor business may be characterized as a 
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sale of part of the business itself. See, Saskatchewan Government Employees' Union v. Headway Ski 

Corporation, [1987] Aug. Sask. Labour Rep. 48, LRB File No. 396-86. 

[27] In the recent decision in Canadian Union of Public Employees, Local 59 v. City of 

Saskatoon and Saskatoon Regional Economic Development Authority Inc. ("SREDA"), [1998] Sask. 

L.R.B.R. 376, LRB File No. 164-97, the Board considered the fact situation where, for some 30 years 

prior to 1992, economic development functions had been carried on in a department within the City 

of Saskatoon structure, the economic development office. In 1992, the City created SREDA by 

bylaw under The Urban Municipality Act. In 1996, SREDA was incorporated as a non-profit 

corporation carrying on economic development work under contract for the City and contiguous rural 

municipalities. The City had four members on the SREDA board but otherwise did not control the 

work or the staff of SREDA. In concluding that the successorship provision of the Act did not apply, 

the Board reviewed several of its past decisions. It stated, at 381: 

[28} 

In this instance, the Board does not find that SREDA is a successor employer within 
the meaning of s. 37 of the Act. In our view, the cases establish that the 
successorship provision does not apply to a situation where a unionized employer 
alters the manner in which it per/orms work by paying a contractor to perform a 
portion of its work for a fee. 

Similarly, in Saskatchewan Government Employees Union v. Government of 

Saskatchewan, Department of Tourism, Small Business & Co-operatives; Saskatchewan Government 

Employees' Union v. Tourism Industry Association of Saskatchewan, Inc. (TISASK) , [1989] Winter 

Sask. Labour Rep. 63, LRB File Nos. 119-87 & 217-87, the Board held that the contracting out of 

visitor reception sites from the government to a non-profit corporation, which was paid a monthly fee 

by government for providing the service, did not constitute the sale of a business within the meaning of 

s. 37 of the Act. 

[29] Another example can be found in Saskatchewan Government Employees' Union v. 

Saskatchewan Liquor Board and Saskatchewan Brewers Association Ltd., [1985] July Sask. Labour 

Rep. 41, LRB File No. 100-83, where the Liquor Board contracted with the Brewers Association to 

have the latter perform work previously performed by the Liquor Board. The Board found that the 

transfer of work did not constitute the sale or disposition of a business. 
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[30] In the situations described above, a new entity perfonned work that had, in the past, 

been perfonned by the employees of the predecessor. The unionized employer still required the work 

to be perfonned for its own benefit; however, it had re-organized the manner of perfonning the work by 

contracting out the work to a contractor for a fee. Generally, in the absence of anti-union animus, such 

contracting out does not fall within the successorship provisions contained in s. 37 of the Act as the 

Board does not find the transfer of work to constitute a sale or disposition of a "business". 

[31] In the present case, the only evidence adduced by SGEU was that, due to a forced loss 

of its Saskatoon assembly yard, SPI had contracted out its Saskatoon assembly requirements, but not its 

sales and marketing business, to Mitchell's, another unionized employer whose existing employees had 

been perfonning hog assembly work for years and continued to do so for their employer without the 

addition of any new employees. No assets or skills necessary to the perfonnance of the work, nor any 

goodwill attached to SPI's fonner work, were transferred to Mitchell's. There was not a scintilla of 

evidence of anti-union animus on the part of SPI in making this change. 

[32] It is our opinicn that in all of the circumstances SGEU has not adduced evidence that 

even arguably might lead us to grant its claim. Accordingly, the motions for non-suit are granted and 

the applications by SGEU are dismissed. 
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Union - Membership - Board finds that individual not reinstated by union to 
membership for unsubstantiated reasons largely unrelated to non-payment of 
dues - Individual not informed in timely fashion of ability to apply for 
reinstatement or provided with forms to do so or given notice of meetings at 
which reinstatement considered - Board finds that individual unreasonably 
denied membership in union and orders reinstatement upon payment of dues 
and reinstatement fee. 

The Trade Union Act, ss. 5(d), 5(e), 5(g) and 36.1. 

REASONS FOR DECISION 

Background 

(lJ Gwen Gray, Chairperson: Mr. Everett Grant is a 62 year old ironworker who has 

been a member of Local 771 of the International Association of Bridge, Structural, Ornamental and 

Reinforcing Iron Workers (the "Union") since 1968, some 31 years. Although the jurisdiction of 

Local 771 is restricted to the Province of Saskatchewan and the area of northern Canada within the 

projected east-west boundaries of the province, Mr. Grant has resided in Kamloops, British 

Columbia for 26 years. Local 771 has been aware that Mr. Grant does not reside in Saskatchewan. 

This fact, however, does not disentitle Mr. Grant from membership in Local 771, nor does it prevent 

him from obtaining work through Local 771 's out-of-work list. Mr. Grant has also operated his own 

welding business called Rainbow Welding and has worked in the industrial sector in British 

Columbia and with other construction trade unions on a permit basis. This fact, as well, does not 

disqualify Mr. Grant from membership in Local 771, although, as discussed later, some of this work 

led to animosity between members of the executive of Local 771 and Mr. Grant. 
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[2] Local 771 requires its members to pay union dues each month. Article XIX, s. 7 of 

the Union's Constitution provides that membership in the Union shall be automatically forfeited if a 

member is six months in arrears in the payment of dues. Local 771 has adopted a practice of sending 

a letter to its members advising them when they are four or five months in arrears and warning them 

that if their dues are not paid, they will forfeit their membership. Reinstatement as a member after 

forfeiture for non-payment of dues costs $800. This is set out as well in Article XIX, s.l of the 

Constitution. 

[3] Mr. Grant's problems with Local 771 seem to have started when Local 771's 

executive concluded that Mr. Grant was performing work normally performed by Union members 

through the use of a "union of convenience" or, in other words, an industrial union. Mr. Bert Royer, 

current business manager of Local 771, indicated that Local 771 had two main complaints about Mr. 

Grant. First, the Local did not approve of members owning and operating their own welding rigs. 

Apparently, Mr. Grant used his own rig on one occasion in Saskatchewan to perform work within the 

jurisdiction of another construction union. Local 771 also does not approve of its members 

performing work in industrial plants on an industrial union basis. Mr. Grant frequently worked in 

British Columbia for Ainsworth Construction which carried out maintenance work in paper mills. 

The work performed fell within the industrial certification of the International Woodworkers of 

America ("IW A"). IW A accepts tradespersons into membership, provided they hold a valid 

membership in a construction union, such as Local 771. Mr. Grant was allowed to work in industrial 

settings provided he maintained his Local 771 membership, even though such work was fro'NTIed 

upon by Local 771. Mr. Royer also accused Mr. Grant of performing construction work within the 

Union's trade jurisdiction at a paper plant at 100 Mile House in British Columbia on a non-union 

basis. The evidence on this point was somewhat unclear as Mr. Grant testified that he reported 

members of Local 771 to Mr. Royer for working on a non-union basis on the same project. 

Apparently, Local 771 sent members to work at the construction site at the request of a British 

Columbia local of the Union to "salt" the project. In a telephone conversation with Mr. Royer, Mr. 

Grant apparently accused these members of "scabbing." Mr. Grant testified that he was required to 

look for and obtain other employment in the unionized setting - industrial or construction trades -

because Local 771 would not dispatch him to worksites with any regularity. It was agreed in 

evidence that Mr. Grant had been dispatched to work for a total of 8 months over the past 17 years. 

The last dispatch occurred in 1993 when he was name-hired to work at a shutdown at a paper mill in 

Prince Albert. Mr. Royer for the Union indicated that Mr. Grant was simply never available to 



[1999] Sask. L.R.B.R. 587 GRANT v. I.A.B.S.O.R.I.W.U., Local 771 589 

accept work. These accusations back and forth between Mr. Grant and Local 771 provide the 

background to the events which are central to this application. 

[4} In November, 1997, Mr. Grant received a letter from Local 771 advising him as 

follows: 

[5] 

Please be advised that you are in arrears of your Monthly dues payments. Your 
monthly dues are paid up to June 1997. Therefore you owe $90.00. 

Be further advised it is a condition of your employment to maintain your dues 
payments to the Current Month. Also, your monthly dues must be paid up to date in 
order that you may be dispatched for work. 

It should be further noted that if you become six full months in arrears you will be 
suspended. 

Be further advised that the re-instatement fee as per Article XIX, Section 1 of the 
Constitution is $800.00. 

Please issue your remittance immediately. 

Around December 20, 1997, Mr. Grant mailed a cheque for $300 drawn on a 

Rainbow Welding chequing account to Local 771. This amount was intended to cover the arrears in 

his 1997 dues and to pre-pay part of his 1998 dues. Mr. Grant received a receipt from the Union 

indicating that his 1997 dues were fully paid. Mr. Grant did not hear more from Local 771 until 

sometime in March, 1998, when he contacted Local 771 to be placed on the "out of work" list. Mr. 

Grant was told by Linda Merk, the office manager, that he had forfeited his membership through 

non-payment of dues. Mr. Grant was upset to be informed that his membership had been forfeited 

and was honestly disbelieving of the information because he did not know that his December 20, 

1997 cheque had been returned to Local 771 marked "NSF". 

[6] Ms. Merk testified that when dues cheques are received from members, the office 

staff of Local 771 process receipts for the members before the cheque actually clears the individual's 

chequing account. If cheques are returned NSF, Ms. Merk indicated that it was her practice to keep 

the cheque at her work station for a period of time while she attempted to contact the member in 

question by telephone. According to Ms. Merk, members generally are made aware by their own 

banking institution that a cheque has been returned "NSF" and the member initiates the call to Local 
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771 's office to arrange payment before membership is forfeited under the six month rule. The 

practice of the office staff is, in effect, to give a period of grace to the member to make the cheque 

good by sending in a mail order or bringing payment in cash to the office. 

[7] In Mr. Grant's case, Ms. Merk testified that she attempted on at least two occasions 

to contact Mr. Grant by telephone after his December dues cheque was returned "NSF". She 

acknowledged that she did not have any success in reaching Mr. Grant. After some time, she was 

required to reverse the dues payment in the computer system. At that point, as Mr. Grant was six 

months in arrears, the computer system recorded him as a suspended member. This occurred on 

February 18, 1998. 

[8] As a result of his loss of membership, Mr. Grant was no longer entitled to be 

dispatched by Local 771. More significantly for him, however, was his inability to work in the 

industrial settings where he had previously been permitted to work as a result of his membership in 

Local 771. From March, 1998 until May, 1999, Mr. Grant was unemployed. His 1997 net income 

from Rainbow Welding of $37,558 was reduced in 1998 to $12,584. Mr. Grant was forced to sell his 

welding rig; he went into debt to the tune of $19,000 and his home is subject to foreclosure 

proceedings. Luckily, he was able to obtain work as a permit holder with the Union's local in 

Edmonton and has earned $34,494 in the period from May 25, 1999 to October 17, 1999. Mr. Grant 

expects that he will be laid off at the end of October. He was able to work as a permit holder in the 

Edmonton local because permit holders are not required to hold membership in the local union. 

However, they are hired last and laid-off first and they pay a higher rate of union dues. Mr. Grant's 

loss of membership in the Union had a significant impact on his ability to earn an income. 

[9] Mr. Grant made various efforts to obtain reinstatement of his membership in Local 

771. According to him, he left telephone messages for Mr. Royer which were not returned. He then 

spoke to Mr. Greg Zaba who is the general organizer for Western Canada. Mr. Zaba advised Mr. 

Grant to contact the general secretary of the Union in Washington, D.e. Mr. Zaba explained to Mr. 

Grant that the general secretary would then direct Mr. Zaba to conduct an investigation of the matter. 

Mr. Grant followed Mr. Zaba's advice and telephoned the Union's headquarters in Washington, D.e. 

On July 15, 1998, Mr. LeRoy Worley, general secretary of the Union, wrote Mr. Grant and advised 

him that the matter had been referred to an international representative for investigation. 

Subsequently, by letter dated August 6, 1998, Mr. Worley wrote as follows: 
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[10] 

Reference is made to your request for assistance regarding your suspension from 
membership for non-payment of dues. As you were previously advised, this matter 
was referred to an International Representative for investigation. 

As a result of the above mentioned investigation, this office has been advised that 
you have not directly contacted Business Manager Bert Royer regarding this matter. 
Further, you have not filled out an application for reinstatement. 

Accordingly, if you desire to reinstate your membership, you must do so by contacting 
Brother Royer and filling out an application for reinstatement. Once you have filled 
out the application for reinstatement, the local union will be in a position to act upon 
your request. 

Mr. Grant again followed the general secretary's advice and attempted to contact Mr. 

Royer for a reinstatement form. Mr. Royer did not return his phone calls. In November, 1998, Mr. 

Grant again wrote the general secretary and complained that he had been out of work for some 

eleven months due to the lack of action on the part of Local 771 in dealing with his request for a 

reinstatement form. He asked the general secretary to intervene on his behalf. Later that month, Mr. 

Grant was contacted by Mr. Phair, the international representative for the Union in Ontario. He 

raised questions with Mr. Grant about his welding operation and gave Mr. Grant the opportunity to 

clarify the fact that Rainbow Welding was not a large contracting company which hired employees, 

but rather was a sole proprietorship with Mr. Grant as its only employee. 

[11] Mr. Grant's first opportunity to speak to Mr. Royer occurred in January, 1999. 

Again, Mr. Grant requested a reinstatement form. Mr. Royer told him he had to attend at the Local 

771 's office to obtain the form and he refused to forward the form to Mr. Grant in themail.Mr. 

Royer also threatened to obtain a restraining order against Mr. Grant to keep him from calling Local 

771 's office. Mr. Royer accused Mr. Grant of upsetting the office staff. 

[12] Mr. Grant, being unemployed, did not have the means to travel 20 hours to Regina to 

pick up the reinstatement form. He felt Mr. Royer's refusal to mail him the forms was designed to 

frustrate his attempt to be reinstated into Local 771. Mr. Grant wrote a letter to this effect to Mr. 

Royer on January 5, 1999 and asked that it be circulated to the executive board and to the general 

meeting. Mr. Grant copied Mr. Zaba with the letter as well as the general president of the Union. 
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[13] Mr. Grant also wrote Mr. Phair in January, 1999 again explaining his involvement 

with Rainbow Welding and his frustration with his treatment by Local 771. 

[14J On January 28, 1999, Mr. Greg Zaba forwarded the reinstatement application to Mr. 

Grant in the mail along with a copy of Article XIX, General Rules, s. 1 of the Constitution which sets 

out the rules for reinstatement as follows: 

[15] 

Sec. J The standard initiation fee for outside Local Unions of the International 
Association shall be Five Hundred Dollars ($500.00). The standard reinstatement fee 
for outside Local Unions shall be Eight Hundred Dollars ($800.00). All applicants for 
membership shall pay their initiation or reinstatement fees and dues for the month they 
are initiated or reinstated at the time of submitting application for membership. The 
General Executive Board may at its discretion reduce the initiation or reinstatement 
fee for any or all Local Unions for any special period. Fifty percent (50%) of all 
initiation and reinstatement fees must be immediately remitted along with the 
application to the office of the General Treasurer. 

On February 15, 1999, Mr. Grant submitted his application for reinstatement to Mr. 

Zaba along with a letter in which he requested waiver of the reinstatement fees. Copies of his letter 

were forwarded as well to the Union's office in Washington, D.e. Mr. Grant also repeated his 

request for a copy of the NSF cheque which he had not yet received from Local 771. Mr. Grant did 

not forward the reinstatement fee with the application form. 

[16] On March 5, 1999, Mr. Grant received correspondence from Bert Royer indicating 

that Mr. Grant's application for reinstatement had been referred to the executive committee of Local 

771 on February 19, 1999 and at the general membership meeting on February 27, 1999 and was 

unanimously rejected at both meetings. No reasons were provided for the rejection. 

[17] Mr. Grant testified that he was willing to submit the reinstatement fee of $800.00 if 

the fee could not be waived but he was not requested to do so, nor did he have a reply to his request 

for waiver of the fee. Mr. Grant was also not given notice of either meeting and did not attend either 

meeting to speak to the matter. 
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[18J Mr. Royer testified that the local executive recommended against Mr. Grant's 

reinstatement because of his failure to pay dues in a timely fashion, because of the length of the out

of-work list which then had approximately 100 members on it, and the general attitude of the 

executive toward Mr. Grant, which was unfavourable. Mr. Royer testified that members of the 

executive recalled that Mr. Grant had accused them of "scabbing" on the construction site at 100 

Mile House when they had been sent there to "salt" the project for the British Columbia local. Mr. 

Royer testified that at the general membership meeting the membership moved, seconded and 

unanimously carried a motion not to reinstate Mr. Grant without discussion and before Mr. Royer 

had a chance to completely read the application to them. 

[19] Around the same time, another member of Local 771 was suspended from Local 771 

for non-payment of dues. His membership was reinstated by Local 771 on the payment of a $500 

reinstatement fee. Mr. Royer testified that he spoke to the member in person at Local 771 's office 

and discovered that the member had misunderstood his dues obligations. As a result, Local 771 was 

willing to reinstate his membership on payment of the reduced fee. 

[20] Mr. Royer also explained that he was unwilling to send Mr. Grant a reinstatement 

form in the mail because he had an obligation as trustee of Local 771 's health and benefit plans to 

ensure that every member appears physically capable to perform the work in question. 

[21] Mr. Royer complained that Mr. Grant was verbally abusive on the telephone and was 

unpleasant to the office staff. 

[22] Other than his non-payment of dues, Mr. Grant was a member in good standing of 

the Union. 
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Relevant Statutory Provisions 

[23] The substantive rights claimed by Mr. Grant are set out in s. 36.1 of The Trade 

Union Act, R.S.S. 1978, c. T-17 (the "Act") as follows: 

[24] 

36.1 (1) Every employee has a right to the application of the principles of natural 
justice in respect of all disputes between the employee and the trade union certified to 
represent his bargaiaing unit relating to matters in the constitution of the trade union 
and the employee's membership therein or discipline thereunder. 

(2) Every employee shall be given reasonable notice oJ union meetings at which 
he is entitled to attend. 

(3) No employee shall unreasonably be denied membership in a trade union. 

The Board's remedial authority is set out in s. 5(d), (e) and (g) of the Act as 

follows: 

5. The board may make orders: 

(d) determining whether an unJair labour practice or a violation 
oJ this Act is being or has been engaged in; 

(e) requiring any person to do any oJ the following: 

(i) reJrain ft-om violations oJ this Act or Jrom 
engaging in any unfair labour practice; 

(ii) subject to section 5.1, to do any thing for the 
purpose oJ rectifying a violation oJ this Act, 
the regulations or a decision oJ the board; 

(g) fixing and determining the monetary loss suffered by any employee, an 
employer or a trade union as a result oJ a violation of this Act, the regulations 
or a decision of the board by one or more persons, and requiring those 
persons to pay to that employee, employer or trade union the amount oJ the 
monetary loss or any portion of the monetary loss that the board considers to 
be appropriate; 
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Arguments 

[25] Ms. Neufeld, counsel for Mr. Grant, argued that there was a denial of natural justice 

in the original suspension of Mr. Grant, because he was not notified that his payment was not 

honored by his bank and that his membership was subject to forfeiture for non-payment of dues. 

Subsequent to the removal of his membership, counsel argued that there was demonstrated bad faith 

on the part of Local 771 toward Mr. Grant, including: (1) the refusal to assist him in seekinr 

reinstatement; (2) the failure to return phone calls; (3) the initial refusal to provide Mr. Grant with a 

reinstatement application by mail; (4) the failure to notify Mr. Grant of the executive meeting and 

the general membership meeting at which his application for reinstatement was to be considered and 

the failure to permit him to attend and speak to his application; (5) the failure of Local 771 to assist 

Mr. Grant by providing him with a copy of the NSF cheque, the bylaws, the union constitution, the 

procedure for seeking reinstatement, the procedure for obtaining a waiver of the reinstatement fees; 

(6) the colorable reasons for refusing reinstatement; and (7) the refusal to provide Mr. Grant with 

written reasons for refusing his reinstatement. Counsel argued that Local 771 seized on Mr. Grant's 

mistake in tendering an NSF cheque for payment and used that opportunity to remove his 

membership for reasons that otherwise should be dealt with under the disciplinary procedures set out 

in the Constitution. Mr. Grant sought reinstatement as a member, monetary loss and payment of legal 

and other expenses as remedies to Local 771 's actions. 

[26] Mr. WaIler, counsel for Local 771, argued that Mr. Grant was the author of his own 

misfortune by failing to keep his union dues current. Local 771 is under no obligation to chase down 

its members for dues and it in fact does more than other local unions to notify members of their lapse 

in dues payments. Mr. Waller pointed to a number of alleged inconsistencies in the evidence of Mr. 

Grant and urged the Board to give greater credence to the testimony of Mr. Royer and Ms. Merk. 

Counsel argued that all of the requirements of the Constitution of the Union were followed by Local 

771 in dealing with Mr. Grant's forfeiture of membership and his application for reinstatement. 

Local 771 also argued that Mr. Grant had the right to appeal the reinstatement decision under the 

Union's Constitution and that these proceedings were therefore premature. Counsel noted that the 

case law relating to the application of the principles of natural justice varies the requirements for 

procedural fairness depending on the context of the matter in dispute. In this case, according to 
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Local 771, there was no breach of the duty of natural justice in the Union's rejection of Mr. Grant's 

membership or in Local 771's refusal to reinstate membership. 

Analysis 

[27] This case requires the Board to interpret and apply s. 36.1 of the Act. This provision 

codifies the common law requirement that unions must respect the basic tenets of natural justice in 

their dealings with members and that entitlement to membership in a trade union not be unreasonably 

withheld. 

[28] In Alcorn and Detwiller v. Grain Services Union, [1995] 2nd Quarter Sask. Labour 

Rep. 141, LRB File No. 247-94, the Board outlined its approach to s. 36.1 of the Act as follows at 

154: 

Our stance continues to be one of considerable deference to the internal decision
making of trade unions. We have concluded, nonetheless, that the specific limitations 
placed by the statute on their statutory authcrity to make certain kinds of decisions 
must be taken seriously. 

[29] In Stewart v. Saskatchewan Brewers' Bottle & Keg Workers, Local Union No. 340, 

[1995] 2nd Quarter Sask. Labour Rep. 204, LRB File No. 029-95, the Board held that an employee in 

an industrial setting is entitled to have his interest in membership in a trade union fairly considered 

by the union. 

[30] In the present case, Mr. Grant has been a member of Local 771 for over 30 years. 

We agree with Local 771 that Mr. Grant was the author of his own misfortune in terms of causing the 

forfeiture of his membership by tendering a NSF cheque for payment of his regular union dues. 

However, he was entitled to apply for reinstatement and to have his request for reinstatement and his 

request for relief from payment of the reinstatement fee properly considered by Local 771. Our 

conclusion from the evidence presented by Local 771 was that Mr. Grant was not reinstated to 

membership for reasons largely unrelated to his non-payment of dues, in other words, for matters 

that should have been raised as disciplinary charges under the Union constitution against Mr. Grant. 

This was done without affording Mr. Grant any of the legal protections that would occur had charges 

been laid and properly prosecuted by Local 771. 
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[31] We are reinforced in our view of Mr. Grant's case by the evidence relating to the 

member who lost his membership around the same time as Mr. Grant and who was reinstated once 

the business manager was informed of the misunderstanding relating to the payment of his dues. The 

automatic removal of membership for failure to pay dues is not in itself a violation of s. 36.1 so long 

as all members are treated fairly and reasonably when they apply for reinstatement. 

[32] In this case, Local 771's treatment of Mr. Grant did not accord with the principles of 

natural justice. He was entitled, in our view, to be informed in a timely fashion of the ability to 

apply for reinstatement; he was entitled to be provided with the necessary forms to make such 

application; he ought to have been informed by Local 771 of the proper procedure for seeking relief 

from the reinstatement fee; he ought to have been given notice of the meetings of the executive and 

the Local 771 membership so he could attend to state his case; and, he was entitled to have his 

reinstatement considered fairly and decided on reasons relating to the non-payment of dues, as 

opposed to unsubstantiated charges of misconduct. 

[33J In the end result, we find that Mr. Grant was unreasonably denied membership in 

Local 771 and we direct that his membership be restored by Local 771 on the tendering by Mr. Grant 

of the reinstatement fee of $800.00 and the dues which Mr. Grant owed for the period from July, 

1997 to February, 1998, when his membership was forfeited. The sums tendered shall also include 

dues for the month in which membership is restored. All monies shall be tendered by money order 

or certified cheque. No dues are payable by Mr. Grant to Local 771 for the intervening period 

because he has not had the benefit of membership during the period in question. Local 771 is 

directed to provide Mr. Grant with a statement of the dues and reinstatement fees owing by Mr. 

Grant as specified in these Reasons within 10 days. If there is any dispute arising between the 

parties concerning the dues and reinstatement fees owing by Mr. Grant the matter may be referred 

back to the Board by either party. 

[34J We have considered Mr. Grant's claim for monetary loss and the expense of bringing 

this application. In our view, this is not an appropriate case for the award of such claims. It is 

difficult to assign all the income loss experienced by Mr. Grant to the refusal of Local 771 to 

reinstate his membership. Some was caused by Mr. Grant's own error in forwarding a bad cheque to 

Local 771 and some was caused by the general economic downturn in the paper industry in British 
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Columbia. Similarly, we are not
K 

convinced that this is a case for the reimbursement of legal and 

other costs of bringing this application. This is an exceptional remedy for the Board and one that we 

are not prepared to extend to the facts of this particular case. 
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
LOCAL 1985, Applicant and CON·FORCE STRUCTURES LIMITED, Respondent 

LRB File No. 248-99; November 4, 1999 
Vice-Chairperson, James Seibel; Members: Gerry Caudle and Don Bell 

For the Applicant: Drew Plaxton 
For the Respondent: Pat McDonald 

Technological change - Interim order - Board finds Union has established 
serious issue to be tried and labour relations harm resulting from Employer's 
planned closure of plant to permit granting interim order to preserve 
employment status of employees until issues are finally determined 

Technological change - Notice - Union sought remedies for Employer's failure 
to give timely notice of technological change and for failure to bargain 
collectively the change - Employer objected to timeliness of Union's complaint 
that Employer failed to give timely notice and argued that Union could not 
proceed to obtain other remedies under s. 43 unless its complaint was timely -
Board held that Union could proceed on either branch of its complaint, that 
Employer's notice contained all information required by s. 43, and that Union's 
notice to require Employer to bargain collectively was timely 

Tlte Trade Union Act, ss. 5(d), (e), (g), 5.3, 42, 43. 

INTERIM ORDER: REASONS FOR DECISION 

Background 

[lJ James Seibel, Vice-Chairperson: The United Brotherhood of Carpenters and Joiners 

of America, Local 1985 (the "Union") filed an application alleging that Con-Force Structures Ltd. 

("Con-Force") committed unfair labour practices in violation of ss. 43 and 11 (1)( c) of The Trade Union 

Act, R.S.S. 1978, c. T-17 (the "Act"), by taking steps to pennanently close its Regina production and 

sales facility. The Union filed an application pursuant to ss. 5.3 and 43(5) of the Act for interim orders 

prohibiting Con-Force from proceeding with the lay-off of employees and for reinstatement and 

compensation for monetary loss of those employees already laid off. The Union also sought interim 

orders prohibiting Con-Force from implementing any technological change and requiring it to bargain 

collectively with the Union for the development of a workplace adjustment plan. 
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[2] Con-force raised a preliminary objection that the Union's application was out of time 

under s. 43(5) of the Act in that it was filed later than 30 days after the Union !mew that Con-Force had 

failed to comply with the notice provisions of s. 43(2). Con-Force further took the position that there 

had been no technological change within the meaning of the Act and denied that it committed any unfair 

labour practice. It also raised the issue that the Union, which had purported to give notice to bargain 

collectively with respect to a workplace adjustment plan under s. 43(8), could not engage the Board's 

remedial process under that section as an alternative or in addition to s. 43(5) in circumstances where no 

notice proposing to effect a technological change had been given under s. 43(2). 

[3J The Union also alleged that Con-Force negotiated issues regarding the effect of the 

closure on terms and conditions of employment individually and directly with some of the affected 

employees and not with the Union, in violation ofs. 11(1)(c) of the Act. 

[4] In support of this interim application, the Union filed the affidavits of Bob Todd, 

Kelvin Goebel, Donald Cleveland and Darryl Woroniuk, and the supplementary affidavit of Kelvin 

Goebel. In reply, Con-Force filed the affidavit and supplementary affidavit ofLarry Wentz. 

Facts 

[5] Con-Force produces and markets pre-cast concrete products at several facilities in 

Western Canada. Its Regina plant and sales office (the "Regina Plant"), which has been in operation 

since 1961, employs approximately 68 persons, approximately 55 of which are involved in production. 

The Union is designated as the certified bargaining agent for approximately 50 of the production 

employees. The collective agreement between the parties expires October 31, 2000. The Board was 

advised that it contains no provisions dealing with the negotiation of terms or conditions related to a 

technological change. 

[6] Mr. Wentz, the corporate controller for Con-Force at its head office in Calgary, 

Alberta, deposed that the company has faced a declining market in Saskatchewan since 1990, which 

resulted in a previous major "downsizing" at the Regina Plant in 1993. He further deposed that the 

prospects remained bleak and the company decided in July, 1999, to permanently close the Regina 

Plant. Con-Force announced the closure on August 12, 1999. On that date, most production employees 

were given notice of termination effective October 8, 1999, with some remaining on until October 29 or 
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November 30, 1999. Although some employees were laid off on October 8th as initially advIsed, in 

early October the termination date for many production employees was postponed to November 5 or 

November 30,1999. 

[7] By letters dated August 12, 1999 Con-Force provided notice of "group termination" to 

the Minister of Labour and the Union pursuant to s. 44.1 of The Labour Standards Act, R.S.S. 1978, c. 

L-1. The letter to the Union provided as follows: 

[8] 

Re: Notice Pursuant To S. 44.1 of The Labour Standards Act 
R.S.S. 1978 c. L-1 as amended. 

Names of Local 1985 Members receiving Notice of Termination: 

October 8, 1999 Termination Date: 

[List of 41 employee names] 

October 29, 1999 Termination Date: 

[List of 2 employee names] 

Nov 30, 1999 Termination Date: 

[List of 3 employee names] 

In accordance with the Labour Standards Act, Con-Force Structures Limited hereby 
gives notice of its intention to terminate the employment of the employees specified 
above: 

1. The approximate number of employees within Con-force 
whose employment will be terminated is 70. 

2. The effective date of termination of employment will be 
October 8, 1999, October 29,1999 and November 30,1999 as 
indicated above. 

3. The reason for termination: Con-Force Structures Limited is 
permanently closing its facility and office in Regina. We do 
not expect to be casting product in Regina beyond the end of 
October of this year. 

Kelvin Goebel, a business representative for the Union, deposed that on September 22, 

1999 he spoke to a Con-Force manager, GeoffChambers, and was advised that a final lay-off schedule 

was being prepared and would be provided to the Union when it was completed. Mr. Goebel deposed 

that he did not receive the schedule, dated September 27, 1999, until October 6, 1999. 
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[9] On August 26, 1999, Bob Todd, business manager for the Union, sent a letter to Con-

Force by facsimile essentially taking the position that the closure constituted a technological change 

within the meaning of s. 43 of the Act and providing notice pursuant to s. 43(8) to commence collective 

bargaining for the development of a workplace adjustment plan. The Union's letter provided as 

follows: 

[10} 

Re: Notice Pursuant to section 43(8) of the Trade Union Act 
Technological Change 

Pursuant to Section 43(8) of the Trade Union Act. please accept this as notice to 
commence collective bargaining for the purpose of developing a workplace 
adjustment plan as a result of your notice dated August 12, 1999, Re: Permanent 
plant closure - Regina, Sask. 

We are prepared to meet immediately and request dates pursuant to Section 43(8.1) 
of the Trade Union Act. 

We will submit our proposals at that time which may include some or all of the 
provisions contained in Section 43(8.2) of the Trade Union Act. 

Please take further notice that Conforce Structures Limited is not in compliance with 
Section 43(2) of the Trade Union Act requiring them to provide notice to the Union 
and the Minister of Labour at least ninety days prior to the technological change 
taking effect, in this case permanent plant closure. 

Such notice shall state the provisions contained in Section 43(3) of the Trade Union 
Act. 

Also take notice that as a result of inadequate notice to the Union and the Minister, 
that pursuant to Section 43(5) the Union will be relying on the provisions contained 
in Section 43(5a,b,c) of the Trade Union Act. if necessary, to provide sufficient time 
to negotiate a workplace adjustment plan for the affected employees. 

I am enclosing a copy of Section 43 of the Trade Union Act for you. 

By way of further information the Labour Relations Board has rendered several 
decisions in Saskatchewan dealing with Section 43 of the Trade Union Act, and has 
held that plant closure falls within the definition of Section 43 of the Trade Union 
Act. 

Please contact me at your earliest convenience to discuss possible dates to meet. 

Con-Force did not respond to the Union's notice and request until September 7, 

1999, when it advised that it did not consider the closure to be a technological change. The reply by 

Mr. Wentz to Mr. Todd reads as follows: 
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[I1J 

Re: Plant Closure, Regina 

This letter is in response to your letter to Tony Walton of August 26, 1999. Con
Force does not believe that the plant closure amounts to a technological change, and 
hence it did not give the form of notice set out in section 43. 

We have always had a very good relationship with the Carpenters Union and I am 
confident that will continue in the course of working out appropriate remedial 
measures for our employees. 

I will be in the Regina office from September 8th 
- 1 (Jh should you wish to discuss 

further. 

Mr. Todd deposed that he received the reply on September 8, 1999, too late to 

arrange to meet with Mr. Wentz on the dates indicated in the correspondence. He perceived Mr. 

Wentz's response as indicating that Con-Force was not prepared to engage in collective bargaining, 

but merely casual discussion. This was confirmed by Mr. Wentz in his affidavit where he stated: 

"22. . . .1 mentioned in the letter [dated September 7, 1999] that we had always had 
a good relationship with the Carpenters Union, which I thought would allow 
for informal and amicable discussion of items such as training, certification, 
counselling, etc. if the Carp'Onters Union wished to have such discussions. " 

No meeting has taken place. 

[12] The application and interim application referred to above were filed by the Union 

with the Board on October 4, 1999 and were apparently sent by facsimile to Con-Force in Calgary 

the same date. Nine (9) employees were laid-off on October 8, 1999 as originally planned by Con

Force; others to be laid off on that date had their lay-off dates extended to early or late November. 

Mr. Wentz deposed that Con-Force was not aware of the application until October 12, 1999, after the 

lay-offs had occurred. 

[13] Mr. Wentz deposed that Con-Force intends to move some of the major equipment 

from the Regina plant to its other facilities and to sell the remainder; it also intends to sell or lease 

the premises. Sales into Saskatchewan will be handled mainly out of Manitoba. He further deposed 

that a small number of employees have found local employment with other firms. One employee, 

Darryl Woroniuk was offered the opportunity to transfer to the Calgary plant, an offer he has 

accepted. In his Affidavit, Mr. Wentz stated that this was "simply a matter of obtaining [Mr. 
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Woroniuk's] services for the Calgary plant" and "not a matter of benefits for the employee or terms 

and conditions of his employment in Regina." 

Relevant Statutory Provisions 

[14] 

5. 

Relevant sections of the Act include the following: 

The board may make orders: 

(d) determining whether an urifair labour practice or a violation 
of this Act is being or has been engaged in; 

(e) requiring any person to do any of the following: 

(i) refrain from violations of this Act or from 
engaging in any unfair labour practice; 

(ii) subject to section 5.1, to do any thing for the 
pUlpose of rectifYing a violation of this Act, 
the regulations or a decision of the board; 

(f) requiring an employer to reinstate any employee discharged 
under circumstances determined by the board to constitute an unfair 
labour practice, or otherwise in violation of this Act; 

(g) fixing and determining the monetary loss suffered by any 
employee, an employer or a trade union as a result of a violation of 
this Act, the regulations or a decision of the board by one or more 
persons, and requiring those persons to pay to that employee, 
employer or trade union the amount of the monetary loss or any 
portion of the monetary loss that the board considers to be 
appropriate; 

5.3 With respect to an application or complaint made pursuant to any provision 
of this Act or the regulations, the board may, after giving each party to the matter an 
opportunity to be heard, make an interim order pending the making of a final order 
or decision. 
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11 (1) It shall be an unfair labour practice for an employer, employer's agent or any 
other person acting on behalf of the employer: 

(c) to fail or refuse to bargain collectively with representatives 
elected or appointed, not necessarily being the employees of the 
employer, by a trade union representing the majority of the 
employees in an appropriate unit; 

42. The board shall exercise such powers and peiform such duties as are 
conferred or imposed on it by this Act, or as may be incidental to the attainment of the 
objects of this Act including, without limiting the generality of the foregoing, the 
making of orders requiring compliance with the provisions of this Act, with any rules 
or regulations made under this Act or with any decision in respect of any matter before 
the board. 

43(1) In this section 'technological change' means: 

(a) the introduction by an employer into the employer's work, 
undertaking or business of equipment or material of a different nature 
or kind than previously utilized by employer in the operation of work, 
undertaking or business; 

(b) a change in the manner in which the employer carries on the 
work, undertaking or business that is directly related to the 
introduction of that equipment or material; or 

(c) the removal or relocation outside of the appropriate unit by 
an employer of any part of the employer's work, undertaking or 
business. 

(1.1) Nothing in this section limits the application of clause 2(f) and sections 37, 37.1, 
37.2 and 37.3 or the scope of the obligations imposed by those provisions. 

(2) An employer whose employees are represented by a trade union and who 
proposes to effect a technological change that is likely to affect the terms, conditions or 
tenure of employment of a significant number of such employees shall give notice of the 
technological change to the trade union and to the minister at least ninety days prior to 
the date on which the technological change is to be effected. 

(3) The notice mentioned in subsection (2) shall be in writing and shall state: 

(a) the nature of the technological change; 

(b) the date upon which the employer proposes to effect the 
technological change; 

605 
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(c) the number and type of employees likely to be affected by the 
technological change; 

(d) the effect that the technological change is likely to have on the 
terms and conditions or tenure of employment of the employees 
affected; and 

(e) such other information as the minister may by regulation 
require. 

(4) The minister may by regulation specify the number of employees or the method 
of determining the number of employees that shall be deemed to be 'significant'for the 
purpose of subsection (2). 

(5) Where a trade union alleges that an employer has failed to comply with 
subsection (2), and the allegation is made not later than thirty days after the trade 
union knew, or in the opinion of the board ought to have known, of the failure of the 
employer to comply with that subsection, the board may, after affording an opportunity 
to the parties to be heard, by order: 

(a) direct the employer not to proceed with the technological 
change for such period not exceeding ninety days as the board 
considers appropriate,' 

(b) require the reinstatement of any employee displaced by the 
employer as a result of the technological change,' and 

(c) where an employee is reinstated pursuant to clause (b), 
require the employer to reimburse the employee for any loss of pay 
suffered by the employee as a result of his displacement. 

(6) Where a trade union makes an allegation pursuant to subsection (5), the board 
may, after consultation with the employer and the trade union, make such interim 
orders under subsection (5) as the board considers appropriate. 

(7) An order of the board made under clause (a) of subsection (5) is deemed to be 
a notice of technological change given pursuant to subsection (2). 

(8) Where a trade union receives notice of a technological change given, or 
deemed to have been given, by an employer pursuant to subsection (2), the trade union 
may, within thirty days from the date on which the trade union received the notice, 
serve notice on the employer in writing to commence collective bargaining for the 
pwpose of developing a workplace adjustment plan. 

(8.1) On receipt of a notice pursuant to subsection (8), the employer and the trade 
union shall meet for the purpose of bargaining collectively with respect to a workplace 
adjustment plan. 
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(8.1) A workplace adjustment plan may include provisions with respect to any of the 
following: 

(a) consideration of alternatives to the proposed technological 
change, including amendment of provisions in the collective 
bargaining agreement; 

(b) human resource planning and employee counseling and 
retraining; 

(c) notice of termination; 

(d) severance pay; 

(e) entitlement to pension and other benefits, including early 
retirement benefits; 

(f) a bipartite process for overseeing the implementation of the 
workplace adjustment plan. 

(8.3) Not later than 45 days after receipt by the trade union of a notice pursuant to 
subsection (2), the employer or the trade union may request the minister to appoint a 
conciliator to assist the parties in bargaining collectively with respect to a workplace 
adjustment plan. 

(J 0) Where a trade union has served notice to commence collective bargaining 
under subsection (8), the employer shall not effect the technological change in respect 
of which the notice has been served unless: 

(a) a workplace adjustment plan has been developed as a result 
of bargaining collectively; or 

(b) the minister has been served with a notice in writing 
informing the minister that the parties have bargained collectively and 
have failed to develop a workplace adjustment plant. 

(J 1) T71is section does not apply where a collective bargaining agreement contains 
provisions that specifY procedures by which any matter with respect to the terms and 
conditions or tenure of employment that are likely to be affected by a technological 
change may be negotiated and settled during the term of the agreement. 

(J 2) On application by an employer, the board may make an order relieving the 
employer from complying with this section if the board is satisfied that the 
technological change must be implemented promptly to prevent permanent damage 
to the employer's operations. 
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Union Arguments 

[15] Mr. Plaxton, counsel on behalf of the Union, argued that the Union's application was 

not out of time despite the assertion by Con-Force that it had not been filed within the 30 day period 

established by s. 43(5) of the Act. Mr. Plaxton said that the sub-section requires only that the Union 

"allege" that an employer has failed to comply with the notice provision in s. 45(2) within the period, 

and that the Union in this case had done so in its letter of August 26, 1999. Counsel took the position 

that the making of the allegation referred to in s. 43(5) does not require that a formal application be 

made to the Board in order to comply with the section, but merely that an assertion be made that the 

employer has not complied with the notice provisions of s. 43(2). Counsel did not clarify who the 

allegation must be communicated to but, given the facts of the present situation, it is to be assumed 

that the Union feels that communication to the employer at least constitutes compliance. 

Accordingly, it was argued that the Union's letter to Con-Force dated August 26, 1999 constitutes the 

required allegation. Further, and in the alternative, counsel said that Con-Force advised of its position 

that its actions were not a technological change in its letter of September 7, 1999, and that the Union 

had filed its application within 30 days of that date, on October 4, 1999. He argued that the limitation 

period did not commence to run until Con-Force denied that there had been a technological change 

and a violation of the Act. 

[16] In the further alternative, Mr. Plaxton argued that the Union's application was not 

predicated solely upon ss. 43(2) and 43(5). He said that the Union's primary concerns were the 

failure by Con-Force to agree to commence collective bargaining for the purpose of developing a 

workplace adjustment plan after notice by the Union in its letter of August 26, 1999 pursuant to s. 

43(8) and the alleged direct negotiation with some employees by Con-Force. Mr. Plaxton argued that 

s. 43(8) creates a substantive obligation on an employer to bargain after notice. In support of this 

position, counsel cited the Board's decision in Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. Regina Exhibition Association Limited, [1999] Sask. L.R.B.R. 787, LRB 

File Nos. 256-97, 266-97, 279-97, 308-97, & 321-97 at 819. 
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[17J Counsel asserted that any of the following events may engage the Board's 

jurisdiction to grant the interim relief requested under either or both of ss. 43(6) or 5.3, as the case 

maybe: 

[18] 

1. An application pursuant to s. 43(5) of the Act alleging that the employer has 

failed to comply with s. 43(2); 

2. The provision by the union of notice to the employer pursuant to s. 43(8) and 

the failure of the employer to bargain pursuant to s. 43(8.1); or 

3. An application by the Union alleging any unfair labour practice. 

With respect to the application for interim relief, counsel argued that the Union had 

fulfilled the criteria established by the Board for granting such relief in its decisions in Saskatchewan 

Joint Board, Retail, Wholesale and Department Store Union v. Water Group Companies Inc., [1999] 

1 st Quarter Sask. Labour Rep. 68, LRB File No. 011-92, Saskatchewan Joint Board, Retail, 

Wholesale and Department Store Union v. Prairie Micro-Tech Inc., [1994] 4th Quarter Sask. Labour 

Rep. 147, LRB File No. 238-94, and Saskatchewan Joint Board, Retail, Wholesale and Department 

Store Union v. Loraas Disposal Ltd., [1997] Sask. L.R.B.R. 517, LRB File No. 208-97, and that in 

this case the Union had established the following: 

[19] 

1. There were serious issues to be determined at the final hearing regarding the 

alleged violation of ss. 11 (1)( c) and 43 of the Act; 

2. The affected employees will suffer irreparable harm as a result of the 

closure; and also, there will be serious labour relations harm as a result of 

the employer's unilateral action; and 

3. If there is any doubt regarding item 2, the balance of convenience favors the 

Union. 

Counsel argued that the Board's recent jurisprudence establishing that the closure of 

all or part of a business may constitute a technological change and the recent upholding of its 

decision in Loraas, supra, on judicial review by the Saskatchewan Court of Appeal, at [1998] Sask. 

L.R.B.R. c-73, made the present situation urgent and compelling. 
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[20] Mr. Plaxton also argued that the Union had demonstrated a senous issue to be 

determined with respect to s. 11(1)(c) of the Act, given the apparent special consideration afforded 

Mr. Woroniuk by the employer. He argued that Con-Force had negotiated terms and conditions of 

employment directly with Mr. Woroniuk and not with the Union. In support of its position, the 

Union cited the Board's decision in Saskatoon City Police Association v. Saskatoon Board of Police 

Commissioners, [1993] 4th Quarter Sask. Labour Rep. 158, LRB File No. 240-93, upheld on judicial 

review at (1996), 138 Sask. R. 46 (Q.B.). 

[21] 

[22] 

1. 

2. 

3. 

4. 

The interim relief requested by the Union was as follows: 

That Con-Force be prohibited from proceeding with further lay-offs; 

That employees already laid off be reinstated and compensated for monetary 

loss; 

That Con-Force be ordered to bargain collectively with respect to a 

workplace adjustment plan; 

That the Board schedule an expedited hearing of the final application. 

In the event that the Board declined to grant interim relief, counsel raised the spectre 

that, by the time of determination of the final application, the employer will have no physical 

presence or assets within the jurisdiction. 

Employer Arguments 

[23] Mr. McDonald, counsel for Con-Force, filed a written memorandum of argument on 

behalf of his client which we have reviewed and considered. 

[24] With respect to the preliminary objection, Mr. McDonald argued that s. 43(5) is a 

jurisdiction-conferring provision that ensures that there will be timely negotiation in the event of 

technological change and that the Board must require strict compliance with its terms. It was 

counsel's position that the Union's letter of August 26, 1999 did not constitute an "allegation" within 

the meaning of s. 43(5) so as to establish compliance with the limitation period. And, he opposed the 

Union's assertion that the time limitation did not commence running until receipt of the letter from 
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Con-Force dated September 7, 1999. He opined that it was not the intention of s. 43(5) to require a 

response from an employer to the union's assertion that there had been a technological change in 

order to commence time running. Counsel pointed out that the Union's letter of August 26, 1999 

makes reference that the Union is relying on s. 43(5) and, therefore, its assertion that the limitation 

period ought not to run until the response from Con-Force dated September 7, 1999 is untenable. 

[25] Counsel maintained that several of the board's pnor decisions, including 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Loraas Disposal Ltd, 

[1998] Sask. L.R.B.R. 1, LRB File No. 207-97, United Food and Commercial Workers, Local 248-P 

v. Saskatoon Poultry Products Ltd., [1995] 2nd Quarter Sask. Labour Rep. 220, LRB File No. 089-95, 

and United Steelworkers of America, Local Union 7458 v. Potash Corporation of Saskatchewan~ 

[1989] Summer Sask. Labour Rep. 26, LRB File No. 159-88, confirmed that adherence with the time 

limitation was requisite to enlisting the Board's assistance under s. 43(5). 

[26J Mr. McDonald also opposed the Union's position that the employer's obligation to 

bargain under s. 43(8.1) arises independently of s. 43(2) or ss. 43(7) and 43(5); that is, he argued, the 

obligation does not arise until the employer has either provided notice of technological change under 

s. 43(2) or the Board has made an order pursuant to s. 43(5)(a) which is deemed by s. 43(7) to be 

notice pursuant to s. 43(2). He said that the legislation proposes a progression of remedial steps 

rather than discrete options under ss. 43(8) or 43(5) which the Union may select as it chooses. 

[27] With respect to the application for interim relief, Mr. McDonald did not dispute that 

the Union had demonstrated that there were serious issues to be determined on the final application 

under s. 43. 

[28] In addressing the Union's allegation of a violation of s. l1(l)(c) of the Act, Mr. 

McDonald essentially reiterated the statements made by Mr. Wentz in his affidavit that it was simply 

a case of securing Mr. Woroniuk's valued services at its Calgary plant. The essence of his 

characterization of the situation was as its being no different than had Mr. Woroniuk applied for 

employment at the Calgary plant from off the street. 
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[29] Regarding the assertion of irreparable harm, he argued that the Board could not grant 

any more effective interim remedy than it may grant on the final application. And, he said, Con

Force would be seriously prejudiced if the Board was to grant the interim relief sought by the Union 

given that the plant closure was at least 75 per cent completed; in that regard, he said, the balance of 

convenience favoured Con-Force. 

[30] He asserted that the Union was the author of its own misfortune by reason of its 

delay in applying to the Board and in neglecting to take up the Employer's offer to have an informal 

discussion. 

[31] With respect to the interim relief requested by the Union, Mr. McDonald argued that 

the Board was limited to the remedies specified in s. 43(5) in any event. 

Analysis and Decision 

The Preliminary Objection 

[32J Counsel for Con-Force raised a preliminary objection that the Union's application 

under s. 43(5) was out of time in that it was not filed with the Board within the limitation period 

prescribed by that section. If that is so, the argument goes, there is no foundation upon which to 

sustain the application for interim relief related to s. 43 and the issue of alleged technological change. 

[33] However given the Board's characterization of the situation in the present case, and 

based upon the evidence adduced, it is not necessary for us to decide the limitation period issue at 

this time. 

[34] Section 43(5) applies when a union seeks to engage the Board's remedial process 

where the employer fails to comply with the obligation to provide notice pursuant to s. 43(2) that it 

proposes to effect a technological change. The remedies available under that section are directed to 

restraining the employer from effecting the change for a period of time or, where it has already 

effected the change, to returning the affected employees to their prior status. Section 43(8) of the Act 

applies when a union that has received a notice of proposal to effect a technological change seeks to 
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engage the employer in collective bargaining for the purpose of developing a workplace adjustme~lt 

plan. Where the union has served notice to commence collective bargaining under s. 43(8), the 

employer shall not effect the technological change until the requirements of s. 43(10) have been 

satisfied. The notice under s. 43(2) may be actual notice or "deemed notice" under s. 43(7) where the 

Board has made an order under s. 43(5)(a) directing the employer not to proceed with the 

technological change. The union is then afforded an opportunity to engage the employer in the 

collective bargaining process required by s. 43(8) during the hiatus period. 

[35] We have determined that Con-Force did provide notice that it proposed to effect 

what the Union not unreasonably viewed as a technological change, within the meaning of s. 43(2), 

so far as the informational requirements of such a notice are concerned, and which was at least 

sufficient to allow the Union to engage the remedial process under s. 43(8). The letter to the Union 

dated August 12, 1999, contains all of the information that is required by s. 43(3) to be contained in a 

s. 43(2) notice. The fact that Con-Force did not choose to reference s. 43 of the Act in the August 12, 

1999 letter is immaterial, as is the fact that it takes the position in these proceedings that its planned 

course of action d0es not constitute a technological change - that is one of the central issues that will 

be decided by the Board on the final application. 

[36J Section 43(3) does not require that a s. 43(2) notice make specific reference to s. 43 

nor that it use the specific terms "technological change", but merely, inter alia, that it state the 

"nature" of the technological change. In our view, the letter of August 12th describes such facts that 

the Union, not unreasonably, recognized as such. 

[37J The Union's response dated August 26, 1999 makes it clear that given the facts 

provided by Con-Force it considered that it had received notice - albeit inadequate, in the Union's 

opinion, in that it provided less than the required 90 days' notice - that the Employer proposed to 

effect a technological change based upon its interpretation of the Act and the Board's jurisprudence. 

The fourth paragraph of the letter clearly demonstrates that the Union's position was that Con-Force 

had failed to comply with the 90 days' notice requirement rather than the informational requirements 

of a s. 43(2) notice. In S.J.B.R. W.D.S. U. v. Regina Exhibition Association Limited, [1997] Sask. 

L.R.B.R. 749, LRB File No. 266-97, the Board addressed a similar issue respecting notice. In that 

case, the employer provided written notice to the Minister and the Union of group termination 

pursuant to The Labour Standards Act consequent on its plan to close its casino operation. In the 
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notice, the employer took the position that the closure did not constitute a technological change and 

stated, at 751: 

We do not believe that the closure of the Casino constitutes a technological change 
within the meaning of The Trade Union Act. but in any event we are not closing the 
Casino for one hundred and three days (103) and all the information required by 
Section 43(3) of The Trade Union Act is included in this notice. We are also 
prepared to meet with you to discuss the implementation of the Casino closure. 

The Board in that case appears to have accepted the notice as a notice pursuant to s.43(2). It stated, 

at 758: 

REAL gave notice to the Union of the closure, including information required to be 
included in the notice by s. 43(3) of the Act. The notice was provided within the time 
ji-ame specified by s. 43(2) of the Act. The only question for the Board to determine 
is whether, on the facts of this case, there is a technological change within the 
meaning ofs. 43(1) of the A.i;1. 

The decision was quashed on judicial review on other grounds: See, [1998] Sask. L.R.B.R. c-l (Sask. 

Q.B.) 

[38] The informational requirements of the notice are a separate issue from the timeliness 

requirement. If an employer provides the requisite information, but does not provide it in accordance 

with the prescribed time, it is nonetheless a notice under s. 43(2). All that is required to allow the 

union to serve notice to commence collective bargaining under s. 43(8) is that it be provided a notice 

under s. 43(2), that is, the information required by s. 43(3). This was done in the letter to the Union 

dated August 12, 1999. 

[39] Pursuant to s. 5.3 of the Act, the Board may grant interim relief enjoining an 

employer from effecting the change pending final determination of the issue as to whether the 

proposed change is a !echnological change within the meaning of the Act. This is part of what the 

Union has requested in the present case. Section 5.3 may be accessed "with respect to an application 

or complaint made pursuant to any provision of [the] Act." 
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[40] The alleged timeliness problem with an application by the Union under s. 45(5) does 

not affect its prayer for relief with respect to its complaint that Con-Force is in violation of s. 43(8.1), 

having failed to collectively bargain in response to the Union's notice of August 26, 1999, which was 

provided to the Employer well within the 30 day limitation in s. 43(8). 

[41] In its final application the Union has alleged facts that raise the issue of non-

compliance by Con-Force with the minimum 90 days' notice requirement of s. 43(2). While its 

application for interim relief does not specifically refer to s. 43(6), it was clear at the hearing before 

the Board that interim relief was sought under that section as well as s. 5.3. Counsel for Con-Force 

did not object to the form of the interim application. 

[42J The position of Con-Force that the Union failed to comply with the limitation period 

prescribed by s. 43(5) is predicated upon a finding by the Board that the Union knew or ought to have 

known that the employer had failed to comply with s. 43(2). The Union does not allege that the 

notice of August 12, 1999 was deficient in its content, but merely in its timeliness. 

[43] The intention of the Employer in providing the information contained in its August 

12, 1999 letter is irrelevant in the present case; to hold otherwise would allow an employer to escape 

the obligation to provide the notice required by statute on the basis of its own opinion of the facts and 

the application of the law to its own situation. The letter is in substantial compliance with s. 43(3) of 

the Act notwithstanding the alleged intention of the Employer that it was providing the notice only 

under The Labour Standards Act. Section 43(3) does not require that a s. 43(2) notice make any 

specific reference to s. 43. It is the objective view of the situation that is germane, not the 

employer's subjective interpretation. 

[44] It is not our duty on the interim application to finally determine whether the planned 

closure is a technological change nor whether Con-Force complied with the minimum 90 days' 

notice requirement; we decline to make such determinations and cannot do so, in any event, on the 

evidence before us. Neither can we determine, on the evidence presented, when and whether the 

Union knew or ought to have known of the alleged failure of Con-Force to comply with minimum 

notice under s. 43(2). 
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[45] Also, in our opinion, the remedial processes prescribed by ss. 43(5) and 43(8) are not 

necessarily exclusive of one another, but may, in certain circumstances, such as those in the present 

case, be accessed simultaneously. The purpose of s. 43 is to provide a mechanism to permit 

collective bargaining with respect to the effects of technological change notwithstanding that a 

collective agreement is in force. 

[46] In the present case, the Union sought to employ s. 43(8) in response to the notice 

received from Con-Force .. There is no question but that its notice in that regard was within the time 

prescribed by the section. However, having also taken the position that the employer failed to 

comply with the minimum period of notice requirement under s. 43(2) it may also seek access to s. 

43(5) and 43(6). 

[47] Whether its application under s. 43(5) will be allowed on final determination remains 

to be seen, but that does not affect the authority of the Board to grant interim relief under s. 43(6). 

The threshold criteria for the granting of interim injunctive relief does not include that an applicant 

must demonstrate probability of success. The Employer may raise its objection to timeliness on the 

hearing of the final application. The limitation period in s. 43(5) may be a bar to obtain the remedies 

specified in that section, but it is not a consideration on an application for interim relief under s. 

43(6). 

[48] In any event, the Board's authority to grant interim relief may be exercised pursuant 

to s. 5.3 of the Act. This includes the complaints by the Union that Con-Force has failed to bargain 

collectively under s. 43(8.1) and is in violation of s. 11 (1)( c). 

[49] Accordingly, the preliminary objection is dismissed. 

The Application for Interim Relief 

[50J Several recent decisions by the Board have confirmed the criteria applied to 

applications to the Board for interim or interlocutory injunctive relief. These were summarized in 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Loraas Disposal 

Services Ltd, [1997] Sask. L.R.B.R. 517, LRB File Nos. 208-97 to 227-97 & 234-97 to 239-97, at 

522: 
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(1) the applicant must demonstrate that there is a serious issue to be decided; 

See: RfR-MacDonald Inc. v. Canada (Attorney-General), [J994} 1 
S.C.R. 311, at 314. 

Saskatchewan Joint Board Retail. Wholesale and Department 
Store Union v. Prairie Micro-Tech Inc., [J994} 4th Quarter 
Sask. Labour Rep. 147; LRE File No. 238-94. 

(2) the applicant must demonstrate that an injunction order is necessary to protect 
it against irreparable harm. In the labour relations setting, the Board will be 
particularly concerned with harm to the collective bargaining relationship; 

See: Saskatchewan Joint Board. Retail. Wholesale and Department 
Store Union v. WaterGroup Companies Inc .. [J992} 1st 
Quarter Sask. Labour Rep. 68, at 77. 

(3) where any doubt exists on points (1) and (2), the Board will determine the 
application based on the balance of convenience, particularly the balance of 
the respective labour relations harm to the parties. 

See: WaterGroup Companies Inc .. supra. at 78. 

Regina Exhibition Association Limited and Saskat(;hewan 
Joint Board. Retail. Wholesale and Department Store Union. 
[1997} Sask. L.R.B.R. 393; LRE File No. 165-97, at 398. 

617 

[51] There is no doubt that the Union has established that there are serious issues to be 

determined on the final application under both ss. 43 and 1 1 (1)(c) of the Act. That serious issues 

were raised under s. 43 was not disputed by counsel for Con-Force. However, in our opinion, the 

Union has also raised a serious issue to be determined under s. ll(l)(c) of the Act. By Mr. Wentz's 

admission, Darryl Woroniuk alone, among all of the employees affected by the closure, was offered 

the opportunity to transfer to the Con-Force Calgary facility as an alternative to termination of 

employment, an alternative that Mr. W oroniuk quite understandably accepted. The employer offered 

no substantial explanation as to why Mr. Woroniuk received this special attention - the matter is 

curious and the desire by the Union for a determination as to whether such an offer constitutes a 

violation of s. 11 (1)( c) is not vexatious or frivolous. 
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[52] We agree with counsel for the Union that failure to bargain with respect to the effects 

of the closure of the plant will result in irreparable harm to the Union, to the affected employees, and 

to the labour relations of the parties. Con-Force argues that because the shut-down is 75 percent 

complete it is a practical impossibility to force it to keep the plant in operation and that it would 

suffer irreparable harm if it was forced to do so. While it may not be practical to require that the 

parts of the plant that have been closed or removed be brought back into production, we do not agree 

that Con-Force would suffer irreparable harm if the employees are maintained on payroll pending 

determination of the final application. 

[53] Clearly, the balance of convenience, should it be necessary to consider same, favours 

the Union. Should the Board ultimately determine that Con-Force has not violated s. 43 of the Act, it 

will potentially have suffered a monetary loss; if the Board finds otherwise, it will have been the 

engineer of its loss. 

[54] We find that it will best promote the objects and purposes of the Act to exercise our 

discretion to grant interlocutory relief in this case. 

Order 

[55] 

(1) 

An order will issue in the following terms: 

THAT, within twenty-four (24) hours of the issue of the Order, Con-Force 

shall reinstate and continue to pay wages and provide benefits to all employees 

terminated, laid off or displaced as a result of the implementation of the 

closure of the Regina Plant, until the fmal determination of the application; 

(2) THAT, within seven (7) days of the issue of the Order, Con-Force shall 

reimburse each employee reinstated pursuant to paragraph (1) of the Order for 

any monetary loss suffered by the employee as a result of the termination, lay

off or displacement; 
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(3) THAT, within seventy-two (72) hours of the issue of the Order, Con-Force 

shall meet with the Union for the purposes of discussing the effects of the 

closure of the Regina Plant, at a location in the City of Regina acceptable to 

the Union. The Union shall be entitled to unilaterally request the assistance of 

the Labour Relations and Mediation Division, Saskatchewan Labour, in any 

meetings; 

(4) THAT, Con-Force shall continue to pay wages and provide benefits to the 

employees to be affected by the closure of the Regina Plant until the final 

determination of the application; 

(5) THAT, Con-Force shall permit a Board officer to post up to ten (10) copies of 

the Reasons for Decision and this Order in the workplace where they can be 

seen and read by employees. 

619 

[56J The Board shall remain seized with respect to any issues regarding the quantum of 

compensation ordered or the implementation of the Order. 



620 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 620 

UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 
LOCAL 1985, Applicant and GRAHAM CONSTRUCTION AND ENGINEERING 
LTD., GRAHAM CONSTRUCTION AND ENGINEERING (1985) LTD., BFI 
CONSTRUCTORS LTD, BANFF LABOUR SERVICES LTD, JASPER LABOUR 
SERVICES LTD., BANFF FINANCIAL CO. INC., PETER BALLANTYNE 
CONSTRUCTION LTD., and POINTS NORTH CONSTRUCTION LTD., Respondents 

LRB File No. 014-98; November 24, 1999 
Vice-Chairperson, James Seibe1; Members: Bruce McDonald and Leo Lancaster 

For the Applicant: Drew Plaxton 
For Graham Construction and Engineering Ltd.lGraham Construction and Engineering (1985) 

Ltd.IBFI Constructors Ltd.: Larry Seiferling, Q.C. 
For Banff Labour Services Ltd., Jasper Labour Services Ltd. and Banff Financial Co. Inc.: Kurt 

Wintermute 
For Points North Construction Ltd.: Jay Watson 
For Peter Ballantyne Construction Ltd.: Garth Bendig 

[1] 

Practice and Procedure - Severance of Issues - Board Orders severance of the 
issues of liability and entitlement to damages from the issue of quantum of 
damages for the purposes of hearing but not for prehearing discovery 

Practice and Procedure - Disclosure and Productic n of Documents - Board 
orders parties to prepare and exchange a list of relevant documents in their 
possession or control - Board delegates determination of any future issues 
regarding disclosure and prodnction to the Executive Officer of the Board 

The Trade Union Act, s. 4(12) 

PRELIMINARY ISSlJES: 

REASONS FOR DECISION 

James Seibel, Vice-Chairperson: This is the third in a series of decisions regarding 

preliminary procedural issues in this case. The background facts and issues are summarized in the 

first preliminary decision reported at [1999] Sask. L.R.B.R. 220. On this application, all parties 

raised the issue of pre-hearing disclosure and production of documents. The Union also applied for 

an order to sever the hearing of the issues of liability and damages. 
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1. Severance of Issues for Hearing 

[2] Mr. Plaxton, counsel on behalf of the Union, argued that the Board ought to hear and 

determine the liability issues prior to determining the quantum of damages. Essentially, he argued 

that the complexity of the issues, and the time span involved of some thirteen years, may result in the 

detail required to put in the case on the quantum of damages overwhelming the case on liability. He 

said, however, that should the Board first determine liability it may substantially simplify the 

hearing. 

[3] Mr. Seiferling, counsel for three of the respondents, argued that the issue should not 

be split for hearing. He said that the only reason to do so would be for the convenience of the Union, 

which should be made to prove their damages at the same time as they are required to prove liability. 

Counsel for the other respondents concurred in these comments. Additionally, Mr. Seiferling stated 

that there was no point in his clients being co-operative at this stage of the proceedings. 

Decision: 

[4] In the context of civil proceedings in the superior courts, severance of the issues of 

liability and quantum of damages is a matter of discretion for the chambers or trial judge. The 

discretion is exercised on the application of somewhat different considerations, at least in degree if 

not kind, depending upon whether it is for severance prior to production of documents and 

examinations for discovery or also severance for the purposes of trial. Severance in the former case 

may result in "consequential discovery" depending upon the outcome of the trial on the liability 

issue; that is, if necessary, production of documents and/or examinations for discovery on the issue 

of damages is delayed until after trial. 

[5] In Chieftain Industrial Contractors and Consultants Ltd. V Man-Ore Industrial 

Contractors Ltd. (1990), 81 Sask. R. 223, the Saskatchewan Court of Queen's Bench, following upon 

the opinions expressed by the Saskatchewan Court of Appeal in Potash Corporation of 

Saskatchewan Mining Limited v. Allendale Mutual Insurance Co. (1989), 80 Sask. R. 184, held that 

the paramount consideration on all such applications is to ensure that no party will suffer substantial 

prejudice as a result of severance. Factors such as convenience, the time required to complete the 
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trial, and cost are secondary considerations. Where a party seeks severance which will result in the 

delay of discovery the potential for prejudice to the other party is more likely. In Chieftain, supra, 

the court recognized that a party should know the full nature of the case against it in order to make a 

realistic assessment of that party's prospects at trial. Wright, J. stated: "An order for severance 

which prevents one of the parties from obtaining full information as to the damages claimed by the 

opposing litigant places the party so denied at considerable risk." 

[6] Because there are no pre-hearing examinations in proceedings before the Board this 

concern does not have the same prominence. And, in the present case, the Union has not asked to 

delay the discovery and production of documents with respect to the damages issue. 

[7] In Cosgrove v. South Saskatchewan Hospital Centre (1991), Sask. R. 159, a personal 

injuries case, the Saskatchewan Court of Appeal (in chambers) refused to grant leave to appeal the 

order of the chambers judge severing the issues of liability and damages. At 160, Wakeling, lA. 

stated: 

[8] 

What is essentially at issue is the exercise of discretion by the chambers judge to 
determine whether justice is best done by allowing an early determination of liability; 
or whether too much duplication, complication and additional cost will occur if the 
trial does not proceed in the usual fashion when both issues can be dealt with at the 
same time. 

The considerations described by the superior courts are instructive. The Board has 

additional considerations, foremost among them being to ensure that its process retains the flexibility 

to accommodate the promotion of the objects of The Trade Union Act, but also to expedite the 

hearing process, and to allow for the variance in formal legal sophistication of parties and for the fact 

that the Board's process does not include pre-hearing examination. 

[9] The Board commonly splits the hearing in certain kinds of cases, for example, in 

applications for reinstatement and compensation for monetary loss. In the event that reinstatement is 

ordered, it provides the parties with an opportunity to come to terms on the quantum of monetary 

loss without lengthening the initial hearing on liability and entitlement to damages by introducing 

those often mundane details unless it becomes necesssary. 
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[10] In the present case, the parties have raised several complicated issues including the 

interpretation of the "common employer" provisions under both The Trade Union Act, R.S.S. and 

The Construction Industry Labour Relations Act, 1992, S.S.; abandonment by the Union; res judicata 

and issue estoppel. Some of these issues may be relevant to the positions of some of the eight 

respondents but not others, or may apply for different periods of the time span involved; there are, 

arguably, many permutations and combinations. The hearing promises to be lengthy and complex; 

the parties have indicated that several weeks of hearing time will be required. 

[11] While we recognize that it is important that the respondents should have the 

information necessary to assess potential damages in the event that liability is found, we are 

concerned that the weight of detail bearing only upon quantum of damages will add to make the 

hearing unwieldy when that issue may never fall to be determined. However, there is no reason to 

delay a decision with respect to the issue of entitlement to damages and the parameters for 

determining damages in the event that liability is found. 

[12J We are of the opinion that in all the circumstances it will best expedite the hearing 

and decision of the substance of the application if the hearing of the issue of quantum and calculation 

of damages is severed from the other issues. However, there shall presently be production by all 

parties of all documents bearing upon all of the issues including the quantum of damages: it is only 

the hearing of the latter issue that is to be delayed. Accordingly, all issues of liability, entitlement to 

damages and the parameters of the nature, scope and time period of damages will be heard together. 

An order will issue accordingly. 

2. Disclosure and Production of Documents 

[131 At the hearing before the Board, none of the parties stated that there were actually any 

problems with disclosure of particular documents or type of documents at this point. The issues on the 

application are relatively clear. 

[14] At this time then, the parties are directed simply to make disclosure of, and to 

produce for inspection as requested by any other party, all documents relevant to the issues. And, 

each party shall exchange with the others a statement of all relevant documents in their possession or 

control, setting forth a brief description of each document and its date. In relation to the common 
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employer issue, we advise the parties to review and consider the decision of the Ontario Labour 

Relations Board in United Brotherhood of Retail, Food, Industrial and Service Trades International 

Union v. 935772 Ontario Limited c.o.b. as Royal Taxi, et ai, [1998] O.L.R.D. No. 3844 (October 28, 

1998), for an example of a detailed order for production that was deemed appropriate in the 

circumstances of that case. 

[15] If any problems respecting production or disc10sureshall arise in the future, the 

determination of those issues is delegated to the Executive Officer of the Board pursuant to section 

4(12) of The Trade Union Act. 
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NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION AND GENERAL 
WORKERS UNION OF CANADA (CA W-CANADA), Applicant and 
SASKATCHEWAN INDIAN GAMING AUTHORITY INC., Respondent 

LRB File No. 122-99; November 30, 1999 
Chairperson: Gwen Gray; Members: Don Bell and Bob Todd 

For the Applicant: Rick Engel 
For the Respondent: Larry Seiferling, Q.C. and Clint Weiland 

Appropriate bargaining unit - Accounting clerks - Board includes accounting 
clerks in bargaining unit of gaming employees as they do not exercise any 
supervisory or managerial authority over bargaining unit employees. 

Appropriate bargaining unit - Casino - Board finds a bargaining unit of gaming 
employees is appropriate for collective bargaining, without inclusion of food 
and beverage employees in casino operation. 

Appropriate bargaining unit - Surveillance officers - Board includes 
surveillance officers in bargaining unit of gaming employees as they do not 
exercise any supervisory or managerial authority over bargaining unit 
employees. 

Constitutional law - Jurisdiction of Board - First Nation Casino - Board finds 
that casino operated by non-profit corporation owned by FSIN and tribal 
councils falls within provincial jurisdiction. 

Employee - Status - Employees who were subject to attendance at management 
program and who were not terminated for unexplained absenteeism until after 
application for certification was filed with Board are employees for purpose of 
statement of employment - Employees have substantial connection with 
workplace. 

Membership - Improper orgamzmg tactics - Board finds that there is no 
evidence of improper tactics and upholds support evidence filed by union. 

Tlte Trade Union Act, s. 5(a), (b), (c). 
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REASONS FOR DECISION 

Background 

[1] Gwen Gray, Chairperson: On May 11, 1999, the National Automobile, Aerospace, 

Transportation and General Workers Union of Canada (CAW - Canada) (the "Union") applied to be 

certified for "all employees, including: Live Game, Dealers, Pit Boss, Pit Workers, Slot Technicians, 

Cage Workers, Coin Sellers, Hard Count, Surveillance Officers, Security Officers, and Maintenance, 

excluding all Managers, Supervisors, and restaurant and Kitchen Workers and those excluded by the 

Act" at Northern Lights Casino in Prince Albert, Saskatchewan. 

[21 On July 29, 1999, the Union advised Saskatchewan Indian Gaming Authority Inc. 

("SIGA") that it would be seeking to amend the bargaining unit by excluding "head office, 

administrative and clerical staff and surveillance officers" from the bargaining unit. 

[3] On June 29,1999, SIGA filed a reply as the operator of the Northern Lights Casino. 

SIGA claimed that this Board lacks the constitutional authority to hear this matter as it either falls to 

be determined under the Canada Labour Code, R.S.C. 1985, c. L-1, or under the concept of 

aboriginal self government. At the hearing of this matter, however, no argument was presented on 

the self-government aspect of the reply. In addition, SIGA claimed that the bargaining unit was 

inappropriate in that it excludes restaurant, lounge, gift shop and kitchen employees from the 

bargaining unit. 

[4] All parties agreed that the correct name of the employer is Saskatchewan Indian 

Gaming Authority Inc., operating Northern Lights Casino at Prince Albert, Saskatchewan. SIGA 

asked the Board to describe the bargaining unit as: 

All employees of Saskatchewan Indian Gaming Authority Inc. or 621086 Saskatchewan 
Ltd., carrying on business as the Northern Lights Casino in the City of Prince Albert, 
Saskatchewan, except the General Manager, Assistant General Manager, Duty 
Managers, Department Managers, Supervisors, Administrative Assistants, Human 
Resources Officer, Pay and Benefits Clerk and Controller. 

621086 Saskatchewan Ltd. is a subsidiary of SIGA that operates the restaurant, lounge, gift shop and 

kitchen at Northern Lights Casino. 
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[5} Hearings were set in Saskatoon on August 18 to 24, 1999, to deal with the 

constitutional question. Hearings with respect to the remaining issues were held on September 28 

and 29, 1999. 

[6] On September 24, 1999, a group of employees calling themselves the Northern 

Lights Casino Employees' Association applied by letter to the Board requesting standing at the 

hearings. The letter indicated that the group was requesting standing to challenge the certification 

application by the Union and to demonstrate support among the employees for the newly organized 

association. At its hearing on September 28, 1999, Mr. Joe Watson made representations to the 

Board on behalf of the Association indicating that a number of employees did not wish to be 

represented by the Union and that the Association could better represent the First Nations' 

employees. 

[7] Mr. Watson was advised that the Board has discretion under s. 10 of The Trade 

Union Act, R.S.S. 1978, c. T-17 (the "Act"), to reject any evidence tendered concerning any matter or 

fact occurring after the date on which the applicntion for certification was filed. The Board 

understood from Mr. Watson that the Association came into being after the date the application was 

filed and its support was garnered after the date the application was filed with the Board. Following 

its normal practice, the Board exercised its discretion pursuant to s. 10 and refused to grant standing 

to the Association in these proceedings. Mr. Watson also indicated to the Board that the employees 

were concerned about the manner in which the Union organized the casino. The Board permitted 

employees to bring forward evidence with respect to this issue and the results of their testimony is 

summarized below. 

Facts 

Constitutional Issues 

[8] Northern Lights Casino is one of four casinos operated by SIGA in Saskatchewan. 

SIGA is a non-profit corporation whose shareholders include the ten tribal councils, which make up 

the membership of the Federation of Saskatchewan Indian Nations (the "FSIN"), and the FSIN. The 

FSIN is the primary political body representing the interests of the 72 Indian Bands in Saskatchewan. 
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It operates through a Legislative Assembly of Chiefs and a Senate. The FSIN and the 72 individual 

bands assert that they enjoy an inherent right to self-government confirmed by the six Treaties in 

Saskatchewan and s. 35 of the Constitution Act, 1982. As such, they claim to possess the right to 

enact laws on behalf of First Nations, including those in relation to gaming. The entitlements arising 

from the right to self-government, however, were not argued on this application. 

[9] The FSIN and the Government of Saskatchewan (the "Government") have entered 

into vanous agreements with respect to the establishment of casinos in Saskatchewan. The 

discussions, which led to the various agreements were initiated by the decision of the Whitebear 

Indian Reserve in southeast Saskatchewan to establish a casino on its reserve land in 1993. 

Whitebear Indian Band attempted to negotiate its right to operate a casino with Government, but no 

agreement was reached prior to the casino opening. Shortly after the casino opened on the 

Whitebear Indian Reserve, RCMP seized gaming equipment at the casino and laid charges against 

the casino and its operator under ss. 201 (1), 202(1 )(b) and 201 (l)( c) of the Criminal Code, which 

prohibit lotteries and games of chance except those undertaken by a charitable or religious group 

licensed b:v a provincial licensing authority, or a board of a fair or exhibition similarly licensed 

(s.207(b) and (c)). Whitebear Indian Band claimed that it had the right to regulate gaming on its 

reserve land under its treaty or aboriginal right to self-government; however, this issue has not been 

finally determined in Saskatchewan. The Government and the FSIN agreed to avoid similar 

confrontations by entering into extensive agreements on gaming. 

[10] The first agreement between Government and the FSIN relating to the establishment 

of casinos was entered into on June 17, 1994. In the agreement, the Government undertook to pass 

legislation to establish the Saskatchewan Gaming Corporation ("SGC") to develop and operate 

casinos in Saskatoon and Regina. Government agreed to recommend to Cabinet that 3 of the 7 

members of the board of directors of SGC be appointed by the FSIN and to establish a target of 50% 

aboriginal employment for SGc. 

[11] In addition, the agreement provided for revenue sharing between Government, FSIN 

and other charities. Government undertook to establish in legislation a First Nations Trust Fund 

controlled by trustees appointed by the FSIN. Twenty-five percent of the profits of the casinos were 

to be directed to the First Nations Trust Fund for distribution on a fair and equitable basis to the First 

Nations in Saskatchewan. Pursuant to this agreement, the Government paid FSIN $1.75 million. 
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[12J Government had actually enacted The Saskatchewan Gaming Corporation Act, 

R.S.S. 1978, c. S-18.2 (the "SGC Act") on June 2, 1994, prior to signing the 1994 agreement with 

FSIN. Part III of the SGC Act establishes the First Nations Fund, which distributes 25% of the net 

profits of casinos operated by SGC to Indian Bands in Saskatchewan for purposes which are set out 

in s. 20(1) of the SGC Act as follows: economic development, social development, justice initiatives, 

educational development, recreational facilities operation and development, senior and youth 

programs, cultural development, community infrastructure development and maintenance, and health 

initiatives. The SGC Act requires the Lieutenant Governor in Council to appoint the Board of 

Trustees of the First Nations Trust Fund from a list of persons nominated by the FSIN (s. 18(1)). 

[13] The SGC Act also establishes the Associated Entities Fund which distributes 25% of 

the net profits of casinos operated by SGC to charities and exhibition associations in Saskatchewan, 

to organizations or associations representing Metis people, to any person or organization prescribed 

by the Lieutenant Governor in Council, or for any purpose designated by the Lieutenant Governor in 

Council. 

[14] Under the terms of the 1994 Agreement between Government and the FSIN, SGC 

established and operates Casino Regina. Although the 1994 agreement contemplated that SGC 

would establish casinos in both Regina and Saskatoon, the development of a casino was rejected by 

the voters of Saskatoon. As a result, Government and FSIN entered into the negotiation of a second 

agreement which created the framework for establishing First Nations' owned and operated casinos. 

This agreement was signed on February 10, 1995 and is referred to as the "framework agreement". 

[15] The framework agreement provided for the establishment by FSIN of a licensing 

authority known as Saskatchewan Indian Gaming Licensing ("SIGL") which would have parallel 

powers to the Saskatchewan Liquor and Gaming Authority ("SLGA"), a statutory body established 

under The Alcohol and Gaming Regulation Act, S.S. 1988-89, c. A-I8.0l, as amended, which 

regulates gaming in Saskatchewan. SIGL is to be designated as the licensing body to regulate 

gaming and lotteries on reserves under s. 207(1)(b) of the Criminal Code, once certain agreements 

are established between FSIN and Government regarding licensing. With regard to the federal 

regulation of gaming under the Criminal Code, in the agreement, Government and FSIN undertook 

the following: 
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[16] 
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2.1 The Government and the FSIN agree to work together io develop and 
present to the Government of Canada proposals which would allow First Nations 
full jurisdiction in relation to all forms of gaming on reserves, either through 
amendments to the Criminal Code of Canada or new federal regulation. 

The framework agreement also provided for the establishment by FSIN of the 

Saskatchewan Indian Gaming Authority ("SIGA"), a parallel organization to SGC. The agreement 

set out the procedure to be used by SIGA for proposing new casinos in Saskatchewan. The parties 

agreed that no more than four casinos would be established under the agreement and that 

Government would assign no more than 500 slot machines or VLT's to the casino sites operated 

under the agreement. As required by the Criminal Code, Government remains the owner of slot 

machines used at the casinos. 

[17] With respect to the distribution of net profits at the SIGA casinos, for casinos located 

off reserve land, the framework agreement provided that 50% of net profit be paid to the First 

Nations Trust fund, 25% to the Associated Entities Trust fund, and 25% to Government. For casinos 

on reserve land, the formula provided for payment of 75% of net profit to the First Nations Trust 

fund and 25% to Government. The Lamework agreement also included a commitment to the 

provision of employment opportunities for aboriginal employees. 

[18J The framework agreement contemplated that casino development would be 

accompanied by an operating agreement which specifies in greater detail the manner of operating 

SIGA casinos. Such an agreement was also entered into between the parties. The agreement 

prescribes the consents that are required before a casino may be developed by SIGA and the 

licensing requirements. It sets limitations on SIGA's authority regarding slot machines. It also 

provides for the establishment of operating policies and directives by SLGA and access by SLGA to 

the casinos. The agreement deals with the supply and removal of slot machines. It contains detailed 

provisions respecting the calculation of proceeds from casinos and their distribution. It deals with 

closure of a casino, insurance and indemnities. The agreement also contains covenants restricting 

the activities of SIGA to the development and operation of casinos pursuant to the framework 

agreement. In the agreement, SIGA represents and warrants that it is a non-profit corporation, and a 

charitable or religious organization qualified to be licensed by the Province under s. 207 (1 )(b) of the 

Criminal Code, and it promises to retain its charitable status and use the proceeds from the casinos 
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for charitable or religious objects or purposes. The agreement also permits the use of affirmative 

action employment programs at the casinos. 

[191 All of the agreements between FSIN and Government contain the following (or 

similar) preambles: 

[20] 

AND WHEREAS section 35 of the Constitution Act, 1982 recognizes and affirms the 
existing aboriginal and treaty rights of the aboriginal peoples of Canada; 

AND WHEREAS it is the position of the FSIN and its members, without it being the 
intention of the Government to in any way confirm such position by this Agreement, 
that they enjoy an existing inherent right of self-government, confirmed by the six 
treaties in Saskatchewan, and have the necessary authority to enact laws on matters 
of concern to all First Nations in Saskatchewan based on an exercise of that right, 
including in relation to gaming; 

At the same time as the framework agreement was negotiated, FSIN passed The 

First Nations Gaming Act, adopted June 7, 1995 which established the Saskatchewan Indian Gaming 

Commission (SIGC) to oversee FSIN gaming. SIGL is a sub-committee of SIGC with a mandate to 

develop licensing standards, protocols, and fees for the operation and management of charitable 

lotteries on reserves. SIGL is responsible for licensing of gaming employees employed on reserves. 

[21} The First Nations Gaming Act also provided for the establishment of the First 

Nations Trust fund, which is comprised of 6 persons sitting as a sub-committee of SIGC, to oversee 

and manage casino funds, including funds received from Casino Regina. The First Nations Gaming 

Act provides that the funds may be distributed to Tribal Councils and Indian Bands for the same 

purposes as those set out in s. 20(1) of the Saskatchewan Gaming Corporation Act. With the 

addition of a general provision permitting funds to be used for "any other community development 

and/or project". The chiefs of the Assembly of First Nations set the policies for the distribution of 

the funds, which is then carried out by the trustees. 

[22] SIGA was also established under The First Nations Gaming Act as a non-profit 

corporation owned by FSIN and the tribal councils who constitute the membership of FSIN. It 

reports to SIGC. As indicated above, SIGA is the corporate body which operates and manages the 

casino business. It employs head office staff in Saskatoon and casino employees at the four First 
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Nations' casinos, including Northern Lights Casino in Prince Albert. SIGA's board of directors 

consists of one member of each tribal council and one member appointed by the FSIN. 

[23] SIGA has its head office on the Muskeg Lake Cree Nation #102 Urban Reserve in 

the City of Saskatoon. The Northern Lights Casino is located on land owned by Peter Ballantyne 

Land Holdings Company Ltd., a corporation owned by Peter Ballantyne Indian Band. The land is in 

the process of being declared an urban reserve. Two of the other casinos operated by SIGA are on 

reserve land. On reserve land, licenses are issued both by the Saskatchewan Liquor and Gaming 

Commission by SIGL. The Northern Lights Casino operates under a license issued by SLGA, which 

also approves its employees to work in the Casino. 

[24] In essence, then, in Saskatchewan, First Nations' casinos operate under a dual legal 

system: one established by the Government and administered by SLGA and one established by the 

FSIN and administered by SIGC, SIGL and SIGA. Edward de Jong, the general manager of the 

Prince Albert Development Corporation, was involved in the negotiation of the 1995 agreement on 

behalf of the FSIN with Government. He testified that the dual sy:;~em of regulating gaming was 

agreed to until the jurisdictional issues between the Province and First Nations are resolved. It was 

acknowledged that the various pieces of legislation referred to in the matter passed by the FSIN are 

not "bylaws" as that term is used in the Indian Act. 

[25] Sharon Agecoutay, Vice President Human Resources of SIGA, testified that the 

three main mandates of SIGA are: (1) to open, operate and manage casinos; (2) to train and employ 

First Nations peoples; and, (3) to generate revenues for the benefit of all First Nations in 

Saskatchewan. 

[26] Under The First Nations Gaming Act, SIGA is required to follow the Personnel 

Management Act, an enactment of the FSIN, and its regulations in hiring, disciplining and 

terminating staff. It also has produced an employee handbook for Casino employees. The Personnel 

Management Regulations contain some features which are unique to First Nations' culture, such as 

the provision of statutory holidays for Treaty Day, Indian Government Day, Provincial First Nations 

Unity Day and National First Nations Unity Day. 
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[27J Ms. Agecoutay testified as to the S";lccess of the methods used by SIGA to recruit and 

retain First Nations employees which have resulted in 79% of casino employees being members of 

First Nations. SIGA provides training and on-going assistance to employees to ensure their success 

in the workplace. There is also a cultural component to the operation of the casino through the use of 

aboriginal ceremonies, emphasis on traditional aboriginal hospitality, and the use of traditional 

methods of dispute resolution through the use of elders and senators in the appeal processes of SIGA 

and FSIN. Licensing of employees is performed initially through SIGL. According to Ms. 

Agecoutay, SLGA relies on SIGL's recommendations with respect to the licensing of employees. 

[28] From an employee's perspective, the casino operates in a manner that is typical of 

other employers. Wages are paid according to a grid set by SIGA; hours of work are controlled by 

the department supervisors; benefits are set by SIGA, although employees have some ability to self

select a benefit plan package; promotions are apparently a sore point with employees accusing 

management of favouritism; discipline and discharge follow the normal progressive channels for 

verbal to written warning, suspension and termination. Mr. Arnold Ahenakew, who testified for the 

Union, indicated that there was a high level of hospitality encouraged in the casino and all employees 

have taken hospitality training. The customers of the casino come from all races and age groups with 

the majority being people of European descent. Employees are made aware of the employee 

assistance plan that is designed to address some of the personal and family barriers that may prevent 

employees from attending work. Mr. Ahenakew testified that he was unaware that FSIN passed 

"legislation" and was unaware of the existence of The Personnel Management Act. He was aware of 

the traditional system for resolving conflict in First Nations' communities, and he described his 

efforts as a senior employee to encourage the Elders and Chiefs on the SIGA board of directors to 

increase the wages that were being paid to new dealers. Mr. Ahenakew testified that nothing came 

from his efforts to deal with the matter in the traditional method. 

[29J On this aspect of the case, the Board had the benefit of hearing from Mr. David 

Ahenakew, former Chief of the Assembly of First Nations and now a senator in the FSIN, Mr. 

Edward de Jong, Manager of the Prince Albert Development Corporation, Ms. Sharon Agecoutay, 

Vice-President of Human Resources for SIGA, all testifYing on behalf of SIGA, and Mr. Arnold 

Ahenakew, casino dealer and retired civil servant, testifYing on behalf of the Union. 
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Labom Relations Issues 

[30] The management structure of SIGA at its head office in Saskatoon includes the chief 

executive officer, vice-president of operations, who oversees the work of the four casinos, and vice

presidents of human resources, finance and administration, gaming and internal controls, 

management information systems, security and surveillance, and marketing. 

[31] The management structure at Northern Lights Casino includes the general manager, 

who reports to the vice-president of operations, and is responsible for the slots department and 

security department; the assistant general manager, who is responsible for the live games department, 

surveillance department, maintenance department, administration department, restaurant, lounge, gift 

shop and kitchen; and duty managers, who are responsible for the cage department. Each department 

has a manager and many departments also have shift supervisors. 

[32] With the requested amendment, the unit of employees applied for by the Union 

includes pit bosses and dealers, maintenance and custodian employees, cashiers, change selleLl, 

hard/soft count team, slot technicians, security officers and customer service representatives. It 

excludes employees who work in the restaurant, lounge, gift shop, kitchen, surveillance, and 

accounting, in addition to managerial exclusions. The managerial exclusions have been agreed to 

between the parties. SIGA opposes the exclusion of restaurant, lounge, gift shop, kitchen, and 

surveillance employees and accounting clerks, and argues that they should be included in the 

bargaining unit. There is also a dispute concerning the inclusion of the names of ten employees on 

the statement of employment whose last day of work preceded the filing of the application for 

certification, but who were not formally terminated until after the application for certification was 

filed with the Board. 

[33] Restaurant, lounge, gift shop and kitchen employees are employees of 621086 

Saskatchewan Ltd., a company wholly owned by SIGA. Apparently, the restaurant, lounge, gift shop 

and kitchen were formerly operated by the Prince Albert Development Co. Ltd., a corporation owned 

by the Prince Albert Tribal Council. When Northern Lights Casino moved to its current location, the 

restaurant, lounge, gift shop and kitchen were transferred to 621086 Sask. Ltd. Ms. Agecoutay 

explained that the numbered company is used because it is subject to different tax treatment than 
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SIGA, which is a non-profit corporation. The restaurant, lounge, gift shop and kitchen operations 

fall outside of the framework agreement between FSIN and Government. 

[34] Employees in the restaurant, lounge, gift shop and kitchen are paid according to a 

different pay grid than casino workers and are not licensed to work in the casino, although they can 

apply for positions in the casino. Unlike casino workers who are on occasion assigned to work in the 

restaurant and lounge areas, restaurant and lounge employees cannot be assigned to work in the 

casino. They are subject to the Personnel Administration Act and Regulations, receive the same 

benefits as casino employees, and are hired in the same manner as casino employees, that is, through 

the human resources department of SIGA. 

[35] The Union explained that, in the course of organizing Northern Lights Casino, it 

discovered that restaurant, lounge, gift shop and kitchen employees were employed by a different 

corporation than SIGA. It did not know that the numbered corporation was wholly owned by SIGA. 

The Union decided at that point not to pursue this group of employees as it had experienced 

1ifficulty organizing in the food services area because of the high number of part-time employees 

and the high turnover of employees. 

[36J There are approximately 15 employees in the surveillance department, which is 

separated from the main area of the casino and is inaccessible to all other employees, except 

managerial employees. The surveillance department maintains constant surveillance of the actions 

of both customers and employees to ensure against theft, cheating and other breaches of casino 

security. The methods used include video monitoring. When an incident occurs, surveillance 

officers report the matter to supervisory staff. They do not issue warnings, disciplinary suspensions 

or discharges. 

[37] In one instance, an employee, who was active in the Union's organizing campaign, 

was told by her pit boss that "surveillance" had asked her to change the location of the card box on 

her table. She was then called in to speak to her supervisors concerning this incident and was given a 

verbal warning. There was an underlying suggestion in this evidence that the surveillance officers 

were being used by management of the Casino to harass Union organizers, although no unfair labour 

practice complaint was filed in relation to this incident. 
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[38] Surveillance employees are not permitted to discuss the methods of conducting 

surveillance and they are not permitted to work "on the floor" once they have been trained and 

worked as surveillance officers. Their promotion routes are only to management. This is to prevent 

any improper use of surveillance information on the floor of the casino. 

[39] There are also three accounting clerks who work in an area separate from the floor of 

the casino which other employees cannot readily access for security reasons. These employees were 

not known to the Union organizers in the casino. They perform accounting functions for the casino 

and are not engaged in any managerial or confidential functions. 

[40] As indicated above, there is also a group of ten employees, eight of whom were 

listed on the statement of employment, whose last day of work occurred prior to May 11, 1999, the 

date the application for certification was filed with the Board, but whom SIGA argues were not 

terminated under SIGA's attendance program until after May 11, 1999. The Union disagreed with 

the inclusion of these names on the statement of employment. 

[41] Ms. Agecoutay, Vice-President of Human Resources for SIGA, testified that the 

transition for many of SIGA's employees from chronic unemployment to full-time work creates some 

"settling in" issues for employees which SIGA recognizes and tries to accommodate. In particular, 

Ms. Agecoutay indicated that some employees experience problems with child care, transportation, 

financial planning and the like, which make it difficult to attend work. As a result, SIGA takes a 

very active role in trying to assist employees to overcome these barriers. In particular, when an 

employee does not show up for work, the employee's supervisor will telephone the employee to find 

out why the employee did not attend work. Communication between employee and supervisor 

occurs at each stage of an attendance plan and a system of progressive discipline is used to reinforce 

the need to attend work on a timely and regular basis. If an employee fails to attend work for 3 

shifts, he or she is deemed to have abandoned his or her job. The supervisor will notify the 

employee that he or she no longer is employed at the casino and a record of employment is issued for 

the employee in question. Employees remain on the benefits plan of SIGA until they are formally 

terminated. 
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Arguments On Constitutional Jurisdiction 

[42] SIGA argued that this Board has no constitutional authority to regulate labour 

relations in SIGA-owned casinos. It referred the Board to Northern Telecom Ltd. v. Communications 

Workers of Canada, [1980] 1 S.c.R. 115, as authority for the proposition that, although generally the 

provincial government has exclusive jurisdiction over labour relations, Parliament may assert 

jurisdiction over labour matters where" such jurisdiction is an integral part of its primary competence 

over some other single federal subject". 

[43] In relation to Parliament's legislative authority over "Indians and lands reserved for 

Indians" under s. 91(24) of The Constitution Act, 1867, SIGA referred the Board to Qu'appelle 

Indian Residential School Council v. Canadian Human Rights Commission et al., [1989] 2 C.N.L.R. 

99 (Fed. Ct. T.D.) where Pinard, J., applying the functional test, held that the Council, which was a 

non-profit corporation ownec. by a number of First Nations and which operated a residential school 

on their behalf partly on and partly off reserve land, was an integral part of Parliament's primary 

jurisdiction over Indians and lands reserved for Indians as it was involved in determining Indian 

status, rights and privileges. 

[44J In its written brief, SIGA commented on the fiduciary nature of the federal power 

over "Indians and lands reserved for the Indians", which was designed to prevent the exploitation of 

First Nations peoples by local government and European settlers. SIGA referred in its brief to the 

conclusions of The Indian Claims Commission Report on the Moosomin First Nation 1909 Reserve 

Land Surrender Inquiry, March, 1997, which described a breach of fiduciary duties on the part of the 

federal Indian Agent assigned to the Band relating to the surrender of productive reserve land against 

the wishes of the Band members. SIGA noted that the Indian Act, R.S.C. 1985, c. 1-5, provides the 

legal framework for the regulation of band revenues and that the Indian Band Revenue Moneys 

Order (SOR/90-297) permits most bands in Canada to control, manage and expend their own 

revenues. The Indian Act also provides for the internal structures of bands, and the election of chiefs 

and band councils, who are empowered by the Indian Act to represent First Nations peoples. SIGA 

relied on Re Public Service Alliance of Canada and Francis et a!., [1982] 2 S.C.R. 72, where the 
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Supreme Court held that an Indian band council could be an "employer" within the meaning of the 

Canada Labour Code. 

[45] SIGA also relied extensively on the Saskatchewan Court of Appeal decision in 

Whitebear Band Council v. Carpenters' Provincial Council of Saskatchewan et al. (1982), 135 

D.L.R. (3rd
) 128. SIGA quoted from the majority judgment of Cameron, lA. which described the 

Indian Act as providing "a measured maturing of self-government on Indian reserves" (at 133) and 

focused the functional test for determining constitutional jurisdiction on the activity of the Band 

Council as a whole, not simply on the construction activity which was subject to an application for 

certification. 

[46] Applying the principles set out in Whitebear Band Council, supra, to the present 

case, SIGA noted that: 

(1) 

(2) 

(3) 

(4) 

[47] 

Government negotiated with FSIN, which represents all First Nations people 
and only First Nations people; 

the agreements contemplate First Nations people would be treated as a group 
for the purpose of the agreement; 

First Nations people were to be given special rights to open, operate and 
receive profits from casinos; 

First Nations people and only First Nations people were to be able to 
preserve their right to argue inherent self-government in the operation of the 
casinos and establishment of their own authorities to operate casinos. 

SIGA conceded that the Criminal Code stands in the way of full First Nation self-

regulation of gaming on reserve lands, but noted that Government had agreed to work with FSIN 

toward changing the federal criminal law or to establish a special federal law to permit First Nations 

to regulate gaming on reserve land. This would accord First Nations with powers similar to those 

enjoyed by Tribal Councils in the United States. 

[48] SIGA argued that FSIN is representative of First Nations through the election of 

First Nations band councils under the Indian Act, the appointment by band councils to tribal councils 

and their appointment of representatives to FSIN. All of these organizations are part and parcel of 

the governance structure of First Nations. 
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[49J SIGA also referred the Board to Sagkeep Alcohol Rehab Centre Inc. v. Abraham, 

[1995] 1 C.N.L.R. 184 (Fed. Ct. T.n.), where the Federal Court held that an alcohol rehabilitation 

centre organized and operated primarily by and for Indians fell within federal constitutional authority 

and the unjust dismissal provisions contained in the Canada Labour Code. 

[50] SIGA argued that there are elements of "Indianness" that exist in the operation of the 

casino, which includes First Nations holidays; the opportunity to attend First Nations' ceremonies, 

such as the Sundance, with pay; the hospitable nature of the casino; and the overall purpose of the 

casino, which is to provide employment opportunities and development funds for First Nations 

people. 

[51] SIGA also referred the Board to Re Skeetchestn Indian Band v. Office and 

Professional Employees' International Union, Local No. 378, [1997] B.C.L.R.B.R. No. 384 

(B.C.L.R.B.). In that case, the British Columbia Labour Relations Board held that a band owned and 

operated store on reserve land fell within federal constitutional authority. SrGA argued that the B.C. 

Board properly focused its assessment on the purpose and legislative authority over the operation as 

a whole, rather than simply the type of business undertaken by the store. 

[52J SIGA distinguished the Supreme Court of Canada decision in Four B Manufacturing 

Ltd. and United Garment Workers of America et al., [1980] 1 S.c.R. 1031, on the facts of the case, 

namely, that the business in question was operated as a private venture by individual members of the 

First Nation and was not operated or controlled by the Band Council. SrGA also distinguished the 

British Columbia Supreme Court's decision in Westbank First Nation v. British Columbia (Labour 

Relations Board), [1997] B.C. J. No. 2410, on the grounds that it has been dealt with in this Province 

by the Whitebear Band Council decision, supra. 

[53] In conclusion, SIGA argued that the Board should not focus on the nature of the 

operation in determining jurisdiction, but rather on the purpose and goals of, and legislative authority 

over, the enterprise, and whether or not the matter affects the rights, status and privileges of First 

Nations people. 
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[54] SIGA's written brief discussed the self-government claim with respect to the 

regulation of gaming, however, counsel for SIGA indicated that this issue would not be argued on 

this application. 

Union 

[55] The Union opposed both aspects of the constitutional challenge raised by SIGA. It 

argued that R. v. Pamajewon, [1996] 2 S.C.R. 821, establishes the necessary criteria for claiming an 

aboriginal right under s. 35 of the Constitution Act, 1982 to regulate gaming, and that SIGA has 

failed to establish this criteria in its evidence before the Board. The Union approaches the division 

of powers issue differently from SIGA. The Union claims that jurisdiction over labour relations in 

this case ought to be considered an integral part of the gambling activity carried on at the Northern 

Lights Casino. The Union argued that provincial regulation of gaming and its labour relations does 

not impair the status or capacities of First Nations. Labour relations would fall to the Province under 

s. 92(13) - property and civil rights; s. 92(9) - licensing; and, s. 92(7) - maintenance of charitable 

institutions. 

[56] The Union relied on various facts to support its case. It notes that gaming licenses 

have been issued by SLGA to SIGA to enable it to carry out gaming activities in Saskatchewan; and 

that slot machines used at the casinos are owned by the Province of Saskatchewan, as required under 

s. 3 of The Slot Machine Act, R.S.S. 1978, c. S-50 and ss. 207(1 )(a) and 4( c) of the Criminal Code. 

As the provincial regulatory authority, SLGA is responsible under The Alcohol and Gaming 

Regulation Act for licensing of gaming employees; SLGA can conduct spot audits and inspections of 

the gaming facilities. In addition, the Union relies on the framework and casino operating 

agreements to demonstrate the degree of control by SLGA over SIGA. SLGA pre-approves SIGA's 

budgets and rules for table games. Financial aspects of the casino agreements also demonstrate a 

degree of provincial involvement: Government takes 25% of the gaming profits and it has 

established the two trust funds, the First Nations Trust Fund and the Associated Entities Trust Fund, 

as the recipients of the remaining gaming profits. Profits are distributed by Government and all 

funds from gaming are paid to Government for distribution according to the agreements reached. 

The Union notes that SIGL is not recognized at this time as a regulating authority under the Criminal 
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Code and is not mentioned under the Indian Act or other federal statute. Both parties agree that 

legislative change is needed at the federal level to enable SIGL to operate as the licensing authority. 

[57] The Union also notes that the gaming activities carried on at Northern Lights Casino 

are similar to all other casinos across North America and are not unique to the First Nations' 

communities. The clientele of the casino is not limited to First Nations' people; the labour relations 

structures are similar to other casinos or businesses, including its basic hierarchical structures, the 

unilateral setting of wages and work conditions by management and the progressive discipline 

policy. The Union acknowledges the preferential hiring policy of SIGA, but notes that otherwise, the 

casino operates in a fairly standard manner compared to other workplaces in the Province. The 

Union argued that unionization would not affect negatively the unique First Nations features of the 

workplace such as the special First Nations' holidays. 

[58] The Union argued that the constitutional authority over Northern Lights Casino can 

be determined by identifYing or classifYing the "matter" of the challenged law, and assigning it to 

one of the classes of subjects specified in either ss. 91 or 92. In this case, the Union argues that the 

purpose and effect of The Trade Union Act is to encourage industrial stability through the 

organization of employees into trade unions for the purpose of bargaining collectively. The law 

applies to all employees, with no distinction made for First Nations individuals; in other words, it is a 

law of general application. 

[59] In assigning the matter to a class of subjects in ss. 91 or 92, the Union referred to the 

principles set out by the Supreme Court in Four B Manufacturing Ltd., supra, which requires the 

adjudicating body to apply the functional test by considering the nature of the operations and their 

normal activities. Reference was also made to the test set out in Northern Telecom Ltd. v. 

Communication Workers of Canada, supra. 

[60] The Union argued that ownership of SIGA by First Nations is not enough to 

overcome the general assumption in favour of exclusive provincial jurisdiction over labour relations. 

The functional test should focus on the business of the enterprise, not its ownership. The Union also 

argued that SIGA has failed to demonstrate that labour relations at the casino are an integral part of 

Parliament's primary jurisdiction over "Indians and lands reserved for Indians". From the Union's 
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perspective, the main activity is a gaming facility that is open to the public. In reaching this 

conclusion, the Union relied on Four B Manufacturing Ltd., supra, where the Court held at 1046: 

[61] 

Neither the ownership of the business by Indian shareholders, nor the employment 
by that business of a majority of Indian employees, nor the carrying on of that 
business on an Indian reserve under a federal permit, nor the federal loan and 
subsidies, taken separately or together, can have any effect on the operational 
nature of that business. 

According to the Union, there is nothing about the business or activity of gambling 

that affects Indian status, such as "registrability, membership in a band, the right to participate in the 

election of chiefs and band councils, reserve privileges", which are matters that Beetz J. in Four B 

Manufacturing Ltd., supra, identified as being part of Parliament's primary authority over Indians 

and lands reserved for Indians. 

[62] The Union also argued that the Province of Saskatchewan is heavily involved in the 

gaming operation through The Slot Machine Act, under which it maintains ownership and control of 

all slot machines in Saskatchew.1n, and engages SIGA as a contractor for the Province. The table 

games are licensed by SLGA. The Union argued that SIGA obtains its status, not as an Indian 

undertaking, but as a charitable organization as required by the Criminal Code. 

[63] The Union then asked the Board to assess whether the labour relations between 

SIGA and its employees is an integral part of the gambling activities or the Indian status of the 

shareholders. The Union cited Canadian Pioneer Management Lld. v. Saskatchewan Labour 

Relations Board, [1980] 1. S.C.R. 433, for the proposition that a federally regulated matter can still 

be the subject of provincial laws of general application where Parliament has not occupied the 

subject matter. The Union argued that First Nations people and institutions are subject to provincial 

laws of general application, citing R. v. Dick, [1985] 2 S.C.R. 309, and Natural Parents v. 

Superintendent of Child Welfare, [1976] 2 S.c.R. 751. 

[64] The Union asks the Board to conclude that the application of The Trade Union Act 

will not impair the status or capacity of First Nations. The Union points out that SIGA ventured into 

the commercial area of gambling that is subject to provincial jurisdiction. In its view, there is 

nothing unique about the work performed at the casino that would bring the operation under federal 

jurisdiction. The Union cited R. v. Furtney, [1991] 3 S.c.R. 89, in support of its proposition that, 
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outside of the federal criminal law power, the regulation of gambling is a provincial matter under ss. 

92(7), (9) and (13). 

[65] In addition to its reliance on Four B Manufacturing Ltd., supra, the Union also relied 

on Westbank First Nation v. British Columbia (Labour Relations Board), supra, where Tyscoe 1. 

held that a long term care facility owned by a band council and located reserve land, but serving the 

general public ancl not just the First Nations' community, fell within the jurisdiction of the British 

Colombia Labour Relations Board. The Union also referred the Board to Celtic Shipyards (1988) 

Ltd. v. Marine Workers' and Boilermakers' Industrial Union, Local 1 et al., [1994] BCLRB No. 

B 131/94, where the British Columbia Labour Relations Board held that a provincially registered 

corporation owned by the Musqueam Indian Band, which constructed new and repaired old fishing 

boats used by members of the Band, fell within provincial jurisdiction. The Union cited Native 

Child and Family Services of Toronto v. Canadian Union of Public Employees, [1995] OLRD No. 

4298, LRB File No. 4120-94-R (Oct. 23, 1995), where the Ontario Labour Relations Board held that 

a social service agency dedicated to the needs of the First Nations community in Toronto fell within 

provinciallabl'ur jurisdiction. 

[66J The Union distinguished cases raised by SIGA on the basis that they all involved 

Band governance or affected Band members on a reserve. 

Arguments on Labour Relations Issues 

[67] The Union argued that restaurant, lounge, gift shop and kitchen employees are 

employed by a separate company, that is, 621086 Saskatchewan Ltd. The Union suggests that there 

are significant differences between SIGA and 621086 Saskatchewan Ltd., the latter corporation 

being a "for profit" corporation and not subject to the framework agreement entered into between the 

FSIN and Government. Secondly, the Union pointed out that employees in the restaurant, lounge, 

gift shop and kitchen already have different terms and conditions of work, namely their wage grid, 

salary increments, training requirements and hours of work. The Union noted that there is limited 

intermingling between the casino employees and the food service employees. It pointed out the 
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difficulty of organizing in this sector and relied on Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union v. Regina Exhibition Association, [1992] 4th Quarter Sask. Labour Rep. 75, 

LRB File No. 182-92, as confirmation of this fact. 

[68] The Union also contends that SIGA cannot ask the Board to include the restaurant, 

lounge, gift shop and kitchen employees in the bargaining unit without bringing an application 

pursuant to s. 2(g)(iii) or the related employer provisions contained in s. 37.3 of the Act. The Union 

cited Saskatchewan Joint Board, Retail, TVholesale and Department Store Union v. Saskatchewan 

Gaming Corporation & Marwest Food Systems, [1996] Sask. L.R.B.R. 523, LRB File No. 083-96, 

where the Board noted that s. 2(g)(iii) was intended to prevent employers from circumventing 

certification orders. In this instance, the Union argued that SIGA was attempting to use s. 2(g)(iii) to 

avoid certification altogether and that this was an inappropriate use of the provision. 

[69J In the Union's opinion, however, the main issue relating to the restaurant employees, 

is whether the bargaining unit proposed by the Union in its application, as amended, is an appropriate 

bargaining unit. In this regard, the Union notes that the Boa:d does not require the Union to apply 

for the "most" appropriate unit, and it relies on University of Saskatchewan Faculty Association v. 

University of Saskatchewan, [1995] pt Quarter Sask. Labour Rep. 201, LRB File No. 127-94, for the 

proposition that once a union has established a prima facie case for certification, the onus shifts to 

the employer to establish that inclusion of other employees in the bargaining unit is necessary. 

[70] The Union also relies on Canadian Union of Public Employees v. Nipawin & 

District Services to the Handicapped Inc., [1989] Winter Sask. Labour Rep. 38, LRB File No. 045-

89; Communication, Energy and Papenvorkers Union v. Prince Albert Community Workshop Society 

Inc., [1995] 2nd Quarter Sask. Labour Rep. 294, LRB File No. 019-95; Graphic Communications 

International Union v. Sterling Newspapers Group, [1998] Sask. L.R.B.R. 770, LRB File No. 174-

98; and Newspaper Guild of Canada v. Sterling Newspapers Group, [1999] Sask. L.R.B.R. 5, LRB 

File No. 187-98, in support of the proposition that a bargaining unit can be smaller than an "all 

employee" bargaining unit. 

[71] The Union argues that the Sterling Newspapers Group cases, supra, establish the test 

for determining if a less than all-inclusive bargaining unit is appropriate by asking if there is a clear 

"boundary surrounding the unit that easily separates it from other employees". The Union also 
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claims that if its proposed unit is deemed to be an under-inclusive unit, it has met the five-fold test 

set out in the Graphic Communications International Union v. Sterling Newspapers Group, supra, 

and is eligible for certification as an under-inclusive unit. The Union argues that the clear boundary 

around the excluded employees is the existence of the separate corporate employer for restaurant, 

lounge, gift shop and kitchen employees. It submits that the proposed bargaining unit does not entail 

any administrative hardship on the employer by dividing employees into two bargaining units 

because that structure simply mirrors the employers' existing structures. 

[72J The Union noted that the proposed bargaining unit would not create barriers to 

mobility and career development among restaurant, lounge, gift shop and kitchen employees. It 

noted the low level of movement from these areas to the casino. 

[73] With respect to the exclusion of the accounting clerks, the Union relies on Public 

Service Alliance of Canada v. Saskatchewan Gaming Corporation (Casino Reginaj, [1996] Sask. 

L.R.B.R. 454, LRB File No. 068-96, for the assertion that there is no community of interest between 

the accounting staff and the remaining casino staff. The Union notes that these positions are located 

in an area of the casino that is inaccessible to casino employees; that there is no contact between 

accounting staff and other employees; and that the Union was unaware of the existence of these 

employees until the statement of employment was filed with the Board. 

[74] With respect to surveillance officers, the Union argues that surveillance officers are 

in a conflict of interest with the majority of employees in the proposed bargaining unit, arising from 

their job functions in operating and monitoring an elaborate system of video surveillance in the 

casino. The Union points out that surveillance officers have a role in employee discipline by 

providing reports to supervisors on employee conduct as observed by them. The Union does not 

argue that surveillance officers are not "employees" within the meaning of s. 2(£)(i) of the Act; 

rather, it suggests that they should be assigned to a separate bargaining unit following Board 

decisions in Saskatchewan Government Employees' Union v. Saskatchewan Liquor and Gaming 

Authority [1998] Sask. L.R.B.R. 512, LRB File No. 037-95 & 349-96, Regina Civic Middle 

Management Association v. Canadian Union of Public Employees and City of Regina, [1998] Sask. 

L.R.B.R. 464, LRB File No. 023-95. The Union also noted that surveillance officers were excluded 

from the bargaining unit at Casino Regina: see Saskatchewan Gaming COlporation (Casino Reginaj, 

supra. The Union also referred the Board to the Ontario Labour Relations Board decision in 
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Windsor Casino Limited, [1995] Feb. OLRB Rep. 206, where the Ontario Board accepted the need to 

separate surveillance officers from the larger bargaining unit. 

[75] With respect to the ten employees, eight of whom were included on the statement of 

employment, although their last day of work took place before the filing of the application for 

certification, the Union argued that the tests applied in the construction industry should apply to the 

statement of employment in the casino sector where there is a large contingent of casual employees. 

The Board in that sector considers whether there is a reasonable expectation that the employee in 

question will be rejoining the bargaining unit in the near future. The Union referred the Board to its 

decisions in Operating Engineers v. Little Rock Construction, [1995] 4th Quarter Sask. Labour Rep. 

102, LRB File No. 190-95; Iron Workers v. Tamtrac Holdings Ltd., [1995J 1st Quarter Sask. Labour 

Rep. 194, LRB File No. 254-94; Sheet Metal Workers v. KD Mechanical Ltd., [1995] 4tll Quarter 

Sask. Labour Rep. 127, LRB File No. 242-95. The Union asked the Board to apply the test of a 

"substantial connection" to the workforce before including an employee on a statement of 

employment. It argued that the employees in question had demonstrated by their actions that they 

had no intent of returning to the workplace. The Union argues that the employer'~ date of 

terminating the employees in question is too arbitrary a date to be used to determine the list of 

employees in the bargaining unit. 

[76] SIGA argues that it is the employer of all employees at Northern Lights Casino. 

Although the restaurant, lounge, gift shop and kitchen staff are paid by 621086 Saskatchewan Ltd., 

SIGA argues that the Board should look to substance over form and apply s. 2(g)(iii) and 37.3 to find 

the two corporations "related employers". In this regard, SIGA relies on Saskatchewan Joint Board, 

Retail, Wholesale and Department Store Union v. Brown Industries (1976) Ltd., [1995] 2nd Quarter 

Sask. Labour Rep. 269, LRB File Nos. 010-95 & 012-95. 

[77] With respect to the issue of the appropriate bargaining unit, SIGA argues that the 

bargaining unit proposed by the Union is underinclusive and does not meet the Board's criteria set 

out in Graphic Communications International Union v. Sterling Newspapers Group, supra. SIGA 

cited Health Sciences Association of Saskatchewan and St. Paul's Hospital, [1994] 1 st Quarter Sask. 

Labour Rep. 269, LRB File No. 292-91 for the proposition that the most effective bargaining 
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structures are defined on the basis of the "most inclusive possible bargaining unit". SIGA also 

referred to test for determining the appropriateness of a bargaining unit as set out in Hospital for 

Sick Children, [1985] Feb. OLRB Rep. 260, as cited by our Board in Saskatchewan Joint Board, 

Retail, Wholesale and Department Store Union v. Regina Exhibition Association Ltd., [1992] 4th 

Quarter Sask. Labour Rep. 75, LRB File No. 182-92, where the Ontario Board asked: "does the unit 

which the union seeks to represent encompass a group of employees with a sufficiently coherent 

community of interest that they can bargain together on a viable basis without at the same time 

causing serious labour relations problems for the employer?". 

[78] SIGA also noted the Board's attempts to balance the two competing interests 

between facilitating access to collective bargaining, as mandated by s. 3 of the Act, and "nurturing 

industrial stability" by the creation of effective and efficient bargaining unit structures, as required 

under s. 5(a) of the Act: see Saskatchewan Joint Board, Retail, Wholesale and Department Store 

Union v. Regina Exhibition Association Ltd., supra at 45; International Alliance of Theatrical Stage 

Employees and Saskatchewan Centre of the Arts, [1992] 3rd Quarter Sask. Labour Rep. 127, LRB 

File No. 126-92. 

[79] SIGA suggested that the proposed bargaining unit is contrary to the Board's policy 

which favours single all-employee units whenever feasible. SIGA notes that the reasons for adopting 

the policy favouring employer wide bargaining units includes administrative efficiency and 

convenience in bargaining, greater lateral movement for employees, the potential for achieving a 

common framework of employment conditions and industrial stability. It also argued that the 

exclusion of restaurant, lounge, gift shop and kitchen staff from the proposed bargaining unit was not 

mandated by any conflict of interest between this group of employees and the employees in the 

proposed bargaining unit. SIGA cited United Food and Commercial Workers Union v. Shelley 

Western a Division of Wesifair Foods and Saskatchewan Joint Board, Retail, Wholesale and 

Department Store Union, [1980] Nov. Sask. Labour Rep. 38, LRB File No. 195-79; Saskatchewan 

Joint Board, Retail, Wholesale and Department Store Union, Local 496 v. Prince Albert Co

operative Association Ltd., [1982] May Sask. Labour Rep. 55, LRB File No. 535-81; Health Sciences 

Association of Saskatchewan v. Board of Governors of South Saskatchewan Hospital Centre (Plains 

Health Centre) and Canadian Union of Public Employees, Local 1838, [1985] May Sask. Labour 

Rep. 38, LRB File Nos. 413-84 & 414-84, and Griffin v. Government of Saskatchewan and 
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Saskatchewan Government Employees' Union, [1981] Feb. Sask. Labour Rep. 61, LRB File No. 168-

80. 

[80] SIGA argued that an "underinclusive" bargaining unit is not justified in the present 

case because of the following factors: (1) the employees all work in close proximity in the same 

physical structure; (2) different bargaining units would result in reduced lateral mobility for 

employees; (3) employees share a community of interest; (4) employees all fall under the SIGA 

personnel policies including the SIGA casino employee handbook. 

[81] With respect to the surveillance staff, SIGA preferred their inclusion in the 

bargaining unit. SIGA argued that surveillance staff do not possess managerial authority nor do they 

have access to confidential labour relations material. SIGA notes that in other jurisdictions, there are 

statutory provisions supporting the carving off of security and surveillance staff from the main 

bargaining unit: see, Windsor Casino Limited, [1995] OLRBD No. 398. SIGA points out that 

Saskatchewan does not have similar legislative provisions and cites United Food and Commercial 

Workers, Local 1400 v. PADC Holdings Ltd. (P.A. Inn), [1994] 1st Quarter Sask. Labour Rep. 254, 

LRB File No. 281-93, as supporting the inclusion of security staff in the bargaining unit. 

[82] With respect to the employees on the attendance management program on the date 

the application for certification was filed with the Board, SIGA argued that those employees are 

employees within the meaning of the Act. They are being given a "second chance" to improve their 

attendance record as part of SIGA's efforts to give First Nations' employees every opportunity to 

succeed at their employment. 

Analysis 

Constitutional Issue 

[83] The Trade Union Act applies only to labour relations matters that fall within the 

constitutional jurisdiction of the province of Saskatchewan. The parameters of federal and 

provincial jurisdiction are set out in ss. 91 and 92 of The Constitution Act, 1867, specifically, in this 

instance, we are concerned with the exclusive authority of Parliament over "Indians and lands 

reserved for Indians", which is enumerated in s. 91(24) of The Constitution Act, 1867. Our task in 
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this instance is to detennine if labour relations in the Northern Lights Casino falls within the 

exclusive jurisdiction of the Parliament of Canada or within the general power granted to the 

province in s. 92(13) to legislate with respect to "property and civil rights", s. 92(7) to legislate with 

respect to the maintenance of charitable institutions or s. 92(9) to legislate with respect to licensing. 

[84] It is clear that the operation of casinos in general is a matter falling under the 

jurisdiction of the Province of Saskatchewan. In R. v. Furtney, supra, the Supreme Court of Canada 

examined the interplay of the federal power to regulate gaming under its criminal law power and the 

provincial power to license and regulate gaming under its s. 92 powers. It concluded, at 103, as 

follows: 

[85] 

In my view, the regulation of gaming activities has a clear provincial aspect under s. 
92 of the Constitution Act. 1867 subject to Parliamentary paramountcy in the case of 
a clash between federal and provincial legislation. The appellants claim the 
contrary, citing Johnson v. Attornev General or Alberta, [1954J S.C.R. 127. That 
case does not decide that the province cannot legislate in relation to gaming 
activities; it decides that the province cannot prohibit and punish in the interest of 
public morality, because such legislation is, in pith and substance, criminaI' law. 
The legislation in question there could find no legitimate anchor in s. 92. Although 
apart from features of gaming which attract criminal prohibition, lottery activities 
are subject to the legislative authority of the province under the various heads of s. 
92, including, I suggest, property and civil rights (13), licensing (9), and 
maintenance of charitable institutions (7) (specifically recognized by the Code 
provisions). Provincial licensing and regulation of gaming activities is not per se 
legislation in relation to criminal law. 

Nonnally, then, casino operations are governed by The Trade Union Act, see, for 

instance, Public Service Alliance of Canada v. Casino Regina, Saskatchewan Gaming Corp., supra, 

where this Board has certified a trade union to represent casino employees. The federal aspect to 

Northern Lights Casino does not arise in this instance out of the nature of the business or the work 

perfonned, but rather from its relationship to and ownership by the First Nations of Saskatchewan. 

[86] In Four B Manufacturing Ltd. v. United Garment Workers of America, supra, the 

Supreme Court of Canada considered the constitutional authority of the Ontario Labour Relations 

Board to certifY employees working in a shoe factory on the Tyendinaga Indian reserve in Ontario 

where the factory was owned and operated by individual members of the Indian band on reserve 

land. At 1044, Mr. Justice Beetz, speaking for the majority, noted: "Four B is in no way owned or 
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controlled by the Band Council which will have no share m its profits". At 1045, Beetz J. 

summarized the applicable law as follows: 

In my view the established principles relevant to this issue can be summarized very 
briefly. With respect to labour relations, exclusive provinciallegis/ative competence 
is the rule, exclusive federal competence is the exception. The exception comprises, 
in the main, labour relations in undertakings, services and businesses which, having 
regard to the functional test of the nature of their operations and their normal 
activities, can be characterized as federal undertakings, services or businesses: ... 

There is nothing about the business or operation of Four B which might allow it to 
be considered as a federal business: the sewing of uppers on sport shoes is an 
ordinary industrial activity which clearly comes under provincial legislative 
authority for purposes of labour relations. Neither the ownership of the business by 
Indian shareholders, nor the employment by that business of a majority of Indian 
employees, nor the carrying on of that business on an Indian reserve under afederal 
permit, nor the federal loans and subsidies, taken separately or together, can have 
any effect on the operational nature of that business. By the traditional and 
functional test, therefore, the Labour Relations Act applies to the facts of this case, 
and the Board has jurisdiction. 

What is submitted on behalf of appellant is that the matter to be regulated in the case 
at bar is the civil rights of Indians on a reserve,' that this matter falls under the 
exclusive legislative authority of Parliament to make laws relating to "Indians and 
Lands reserved for Indians" pursuant to s. 91 (24) of the British North America Act, 
1867"; that provincial law is inapplicable to this matter even in the absence of 
relevant federal law; and alternatively, that the field is occupied by the paramount 
provisions of The Canada Labour Code. R.S.e. 1970, c. L-1. It is argued that the 
functional test is inappropriate and ought to be disregarded where legislative 
competence is conferred not in terms relating to physical objects, things or systems, 
but to persons or groups of persons such as Indians or aliens. 

I cannot agree with these submissions. 

The functional test is a particular method of applying a more general rule, namely, 
that exclusive federal jurisdiction over labour relations arises only if it can be shown 
that such jurisdiction forms an integral part of primary federal jurisdiction over 
some other federal object: the Stevedoring case. 

Given this general rule, and assuming for the sake of argument that the functional 
test is not conclusive for the purposes of this case, the first question which must be 
answered in order to deal with appellant's submissions is whether the power to 
regulate the labour relations in issue forms an integral part of primary federal 
jurisdiction over Indians and lands reserved for Indians. The second question is 
whether Parliament has occupied the field by the provisions of the Canada Labour 
Code. 



[1999] Sask. L.R.B.R. 625 e.A.W. v. SASK. INDIAN GAMING AUTHORITY !Ne. 

In my opinion, both questions must be answered in the negative. 

I think that it is an oversimplification to say that the matter which falls to be 
regulated in the case at bar is the civil rights of Indians. The matter is broader and 
more complex: it involves the rights of Indians and non-Indians to associate with 
one another for labour relations purposes, purposes which are not related to 
"Indianness"; it involves their relationship with the United Garment Workers of 
America or some other trade union about which there is nothing inherently Indian; it 
finally involves their collective bargaining with an employer who happens to be an 
Ontario corporation, privately owned by Indians, but about which there is nothing 
specifically Indian either, the operation of which the band has expressly refused to 
assume and from which it has elected to withdraw its name. 

But even if the situation is considered from the sole point of view of Indian 
employees and as if the employer were an Indian, neither Indian status is at stake 
nor rights so closely connected with Indian status that they should be regarded as 
necessary incidents of status such for instance as registrability, membership in a 
band, the right to participate in the election of chiefs and band councils, reserve 
privileges, etc. For this reason, I come to the conclusion that the power to regulate 
the labour relations in issue does not form an integral part of primary federal 
jurisdiction over Indians or lands reserved for the Indians. Whether Parliament 
could regulate them in the exercise of its ancillary powers is a question we do not 
have to resolve any more than it is desirable to determine in the abstract the ultimate 
reach of potential federal paramountcy. 

The conferring upon Parliament of exclusive legislative competence to make laws 
relating to certain classes of persons does not mean that the totality of these persons' 
rights and duties comes under primary federal competency to the exclusion of 
provincial laws of general application. In Union Colliery Co. or B. C. v. Bryden. 
[J899} A.C. 580, the British Columbia Coal Mine Regulations Act. 1890 provided 
that "no boy under the age of twelve years, and no woman and girl of any age shall 
be employed in or allowed to be for the purpose of employment in any mine to which 
the Act applies, below ground". The provision was amended by the insertion of the 
words "and no Chinaman" after the words "and no woman and girl of any age". The 
amendment was held to be ultra vires the Province as relating to naturalization and 
aliens. But it was never suggested that the general prohibition to employ boys under 
the age of 12 years and women and girls of any age in any mine was not applicable 
to naturalized persons and aliens including persons of Chinese extraction. 

A similar reasoning must prevail with respect to the application of provincial laws to 
Indians, as long as such laws do not single out Indians nor purport to regulate them 
qua Indians, and as long also as they are not superceded by valid federal law. In 
this connection, it must be noted that whereas the Indian Act. R.S. C. 1970, c.J-6, 
regulates certain Indian civil rights such as the right to make a will and the 
distribution of property on intestacy, it does not provide for the regulation of the 
labour relations of Indians with one another or with non-Indians. Nor does the 
Canada Labour Code so provide, as we shall see later. These labour relations 
accordingly remain subject to laws of general application in force in the Province as 
is contemplated by s. 88 of the Indian Act: 
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88. Subject to the terms of any treaty and any other Act of the 
Parliament of Canada, all laws of general application from time to 
time in force in any province are applicable to and in respect of 
Indians in the province, except to the extent that such laws are 
inconsistent with this Act or any order, rule, regulation or by-law 
made thereunder, and except to the extent that such laws make 
provision for any matter for which provision is made by or under 
this Act. 

Following the Four B Manufacturing Ltd. case, supra, the Federal Court of Appeal 

considered whether the Canada Labour Board had jurisdiction to certify employees of the St. Regis 

Indian Band in Francis v. Canada Labour Board et al., [1981] 1 F.e. 225. Applying the functional 

test to the work performed by the employees in question, Heald J. held as follows at 237: 

[88] 

From this evidence, it is clear that these employees are engaged in education 
administration, the administration of Indian lands and estates, the administration of 
welfare, the administration of housing, school administration, public works, the 
administration of an old age home, maintenance of roads, maintenance of schools, 
maintenance of water and sanitation services, garbage collection, etc. Thus bus 
drivers, garbage collectors, teachers, carpenters, stenographers, housing clerks, 
J:anitors and road crews comprise, inter alia, the unit of employees in question. In 
1,7y view, it is correct to characterize the function of this unit generally as being 
almost entirely concerned with the administration of the St. Regis Band of Indians 
and to say that its entire function is governmental in nature and comes under the 
jurisdiction of the Indian Act. 

After reviewing the responsibilities and powers of the Band Council under the 

Indian Act, the Court in Francis referred to the examples provided in the Four B Manufacturing Ltd. 

case by Mr. Justice Beetz and commented as follows at 240: 

At page 1048 of his reasons in the Four B case, supra, Mr. Justice Beetz gives 
examples of the kind of rights which, in his view, would have to be considered as 
being closely connected with Indian status. He refers to registrability, membership 
in a band, the right to participate in the election of chiefs and band councils, and 
Reserve privileges. In my view, these examples relate directly to band 
administration, having regard to the powers given to the band and council under the 
[Indian] Act, and in my view, fall into the same catego;y as the powers exercised by 
this Band and its Council as set out supra. However, the factual situation in the 
Four B case, supra, is completely different from the case at bar. In Four B, four 
reserve Indians were conducting a commercial business on an Indian reserve. The 
status and rights of the unit of employees as Indians and as members of the Band 
were not affected in any way. In the case at bar, the unit of employees in question 
were directly and continuously concerned with the election of councilors and chiefs, 
the matter of the right to possession of reserve lands, the right of Indians on the 
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reserve to have their children educated in schools on the reserve, the right to welfare 
when circumstances warrant it, the right to the facilities of the old age home in 
proper circumstances, etc. The total administration of the Band is continuously 
concerned with the status and the rights and privileges of the Band Indians. I am 
thus firmly of the opinion that the labour relations in issue here are "an integral part 
of primary federal jurisdiction over Indians or Lands reserved for the Indians If. 

The Supreme Court of Canada overturned the Federal Court of Appeal decision in 

Francis, but only in relation to the issue of whether an Indian Band could be an "employer". In the 

end result, federal labour law was applied to the Band employees: see Public Service Alliance of 

Canada v. St. Regis Indian Band, [1982] 2 S.C.R. 72. 

[90] Following the Francis case, supra, the Saskatchewan Court of Appeal, in Whitebear 

Band Council and Carpenters Provincial Council of Saskatchewan et al., supra, determined that this 

Board lacked constitutional jurisdiction to certify a bargaining unit comprised of carpenters working 

on a housing project on Whitebear Indian reserve. The housing project was undertaken by the Band 

Council through an agreement with the federal government. The houses in question were located on 

the reserve and were owned and maintained by the Band. In addition, the employees engaged to 

construct or renovate the houses were Band members. The employees were paid directly from Band 

funds. In this instance, Mr. Justice Cameron, for the Court, examined the legal role of the Band 

council as follows at 133: 

As municipal councils are "creatures" of the legislatures of the provinces, so Indian 
band councils are the "creatures If of the Parliament of Canada. Parliament, in 
exercising the exclusive jurisdiction conferred upon it by s. 91(24) of the B.NA. Act 
to legislate in relation to "Indians, and Lands reserved for the Indians", enacted the 
Indian Act, R.S.e. 1970, c. 1-6, which provides - among its extensive provisions for 
Indian status, civil rights, assistance, and so on, and the use and management of 
Indian reserves - for the election of a chief and 12 councilors by and from among the 
members of an Indian band resident on an Indian reserve. These elected officials 
constitute Indian band councils, who in general terms are intended by Parliament to 
provide some measure - even if rather rudimentary - of local government in relation 
to live on Indian reserves and to act as something of an intermediary between the 
band and the Minister of Indian Affairs. 

More specifically, s. 81 of the &1 clothes Indian band councils with such powers 
and duties in relation to an Indian reserve and its inhabitants are usually associated 
with a rural municipality and its council: a band council may enact by-laws for the 
regulation of traffic, the construction and maintenance of public works, zoning, the 
control of public games and amusements and of hawkers and peddlers, the 
regulation of the construction, repair and use of buildings, and so on. Hence a band 
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council exercises - by way of delegation from Parliament - these and other municipal 
and governmental powers in relation to the reserve whose inhabitants have elected 
it. 

1 think it worth noting that the Indian Act contemplates a measured maturing of self
government on Indian reserves. Section 69 of the As:.t. empowers the Governor in 
Council to ''permit'' a band to manage and spend its revenue moneys - pursuant to 
regulation by the Governor in Council - and by s. 83 the Governor in Council may 
declare that a band "has reached an advance stage of development", in which event 
the band council may, with the approval of the minister, raise money by way of 
assessment and taxation of reserve lands and the licensing of reserve businesses. 
Until then, the band council derives its funds principally from the government of 
Canada. 

Mr. Justice Cameron noted that the Whitebear band was empowered under s. 69 of 

the Indian Act to control, manage and expend its revenues in accordance with regulations set down 

under the Act. When applying the functional test set out in Four B Manufacturing Ltd., supra and 

Const. Montcalm Inc. v. Minimum Wage Comm., [1979] 1 S.c.R. 654, Mr. Justice Cameron focused 

his attention on the "normal and habitual activities" (Const. Montcalm Inc., supra, 769) of the 

business of the band council, not the particular activity of construction and renovation of housing 

which was subject to the application for certification. The learned Justice concluded at 138 as 

follows: 

As I have observed, the primary function of an Indian band council is to provide a 
measure of self-government by Indians on Indian reserves. In enacting by-laws 
pursuant to their power to do so, and in performing generally their local government 
function, an Indian band council is doing that which Parliament is exclusively 
empowered to do pursuant to s. 92(24) of the British North America Act but which 
Parliament, through the Indian Act. has delegated band councils to do. In this 
sense, the function of an Indian band council is very much federal. So too, in my 
opinion, are their associated functions - acting at once as the representative body of 
the inhabitants of the reserve and the agent of the minister with regard to federal 
programs for reserves and their residents - and participating in certain of the 
decisions of the minister in relation to the reserve. Given this, the provisions of the 
Indian Act to which I have referred and the origin and nature, purpose and function 
of an Indian band council, I am satisfied that the power generally to regulate the 
labour relations of a band council and its employees, engaged in those activities 
contemplated by the Indian Act. forms an integral part of primary federal 
jurisdiction in relation to "Indians, and Lands reserved for the Indians 11 pursuant to 
s. 91(24) of the British North American Act. The Federal Court of Appeal came to 
the same conclusion in the St. Regis case, supra. LeDain J. (dissenting with respect 
to a different issue) concluded that the employees of the St. Regis band council 
(hired under arrangements, and to pelfm'm services. similar to those provided for in 
the consolidated contribution agreement) were engaged in activity which fell within 
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federal legislative jurisdiction with respect to "Indians, and Lands reserved for the 
Indians"; he observed at p. 247: 

The activity consists of certain functions or services performed by or 
under the supervisions of the band council, and viewed as a whole it 
may be characterized as the administration of the Reserve and the 
affairs of the Band. It is concerned with the organization and 
maintenance of communal life on the reserve . ... 

In Qu 'appeUe Indian Residential School Council v. Canadian Human Rights 

Commission, [1988] 2 F.e. 226 (Fed. Ct. Trial Div.), the Federal Court determined that a school 

council, a non-profit corporation operated by the 24 bands that constitute the Touchwood-File HiIls

Qu'appelle District and Y orkton District Indian bands, which provided residential educational 

instruction to Indian children, was subject to federal human rights laws. In reaching its decision, the 

Court took into account: (1) the function of the Council, which was to administer the residential 

school; (2) the objects of the non-profit society which included the fostering and promotion ofIndian 

literature, history and arts, culture and tradition; (3) the restriction of membership in the society to 

treaty Indians or registered Indians in the districts mentioned above; (4) the governance structure of 

the non-profit corpo~ation, through representatives of each affected band; (5) the Treaty 4 obligation 

of the federal Crown to provide for education on reserves; and, (6) the agreement between the federal 

Government and the Council for the provision of education and funds for education. The Court 

concluded at 242: 

[93] 

In my opinion, as in the Francis case (supra) and the Whitebear case (supra), the 
Council's employees here are so directly involved in activities relating to Indian 
status, rights and privileges that their labour relations with the Council should be 
characterized as forming an integral part of the primary federal jurisdiction over 
Indians and Indian lands, under s. 91(24) of the Constitution Act. 1867. 

The Alberta Court of Appeal came to a similar conclusion in Paul Band v. R., [1984] 

2 W.W.R. 540. The Paul Band was convicted for failing to pay wages to two special constables in 

breach of the provisions of the Alberta Employment Standards Act, R.S.A. 1980 (Supp.), c. E-lO.1. 

In that instance, the lower courts applied the functional test to the work performed by special 

constables and held that the work fell within exclusive provincial jurisdiction under s. 92(14) -

administration of justice in the province. The Alberta Court of Appeal, however, focused its 

functional analysis on the overall operation of the employer. At 546 the Court held as follows: 
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In enforcing provincial laws on the reserve, the band council was carrying out one 
of a number of powers entrusted to it by s. 81 of the Indian Act, namely, the 
regulation of traffic, and the observance of law and order. This was an integral part 
of the normal operation assigned to the band council by s. 81 of the Indian Act. 

In determining that the Alberta Labour Act applied to the employment of a special 
constable by the Paul Band, the trial judge found that the band council, in employing 
the special constables, was engaged in a provincial undertaking because it had them 
appointed special constables under provincial law to enforce provincial laws on the 
reserve in pursuance of the provincial constitutional function in the administration 
of justice. In purporting to apply the functional test spoken of by Beetz J. the trial 
judge considered only the activity of the employees, in isolation from the principal 
normal activities of the employer, the band council. That was his key error. 

This is not the fimctional test referred to in the authorities cited. It would result in 
incongruity, with some employees of a business or concern governed by provincial 
labour law, and others of the same business or concern by federal labour law, 
depending on the actual work being done from time to time. In the present case, it is 
shown in evidence that the appellant band council employs office staff, health 
workers, social workers, alcohol counselors, arena caretakers and others. 

In determining the nature of the operation of the band council, the trial judge was 
required to look "at the normal or habitual activities" of the council "as a going 
concern ": [per Beetz in MontcalmJ and at the legislalive authority over that 
operation [per Pigeon 1. in City of Yellow knife v. Canada. [(1977), 2 S.C.R. 729}]. 

The Alberta Court of Appeal reviewed the provisions contained in s. 81 of the Indian 

Act and concluded at 549: 

[95] 

There can accordingly be no doubt that the normal operations or activities of the 
Paul Band Council were those which it was carrying on under authority of the 
Indian Act and thus constituted a federal undertaking or business. That the special 
constables in question may have been enforcing provincial statutes on the reserve is 
irrelevant. 

In Delgamuulov v. British Columbia, [1997] 3 S.c.R. 1010, Lamer c.J. commented 

on the application of provincial law of general application to First Nations people in the following 

tenus at 1119: 

The vesting of exclusive jurisdiction with the federal government over Indians and 
Indian lands under s. 91(24), operates to preclude provincial laws in relation to 
those matters. Thus, provincial laws which single out Indians for special treatment 
are ultra vires, because they are in relation to Indians and therefore invade federal 
jurisdiction: see R. v. Sutherland. [l980} 2 S.C.R. 451, 113 D.L.R. (3d) 374. 
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However, it is a well established principle that (Four B Manufacturing Ltd., supra, 
at p. 1048): 

The conferring upon Parliament of exclusive legislative competence 
to make laws relating to certain classes of persons does not mean 
that the totality of these persons I rights and duties comes under 
primary federal competence to the exclusion of provincial laws of 
general application. 

In other words, notwithstanding s. 91(24), provincial laws of general application 
apply proprio vigore to Indians and Indian lands. Thus, this Court has held that 
provincial labour relations legislation (Four B) and motor vehicle laws (~ 
Francis, [1988J 1 S.C.R. 1025, 51 D.L.R. (4th) 418), which purport to apply to all 
persons in the province, also apply to Indians living on reserves. 

Second, as I mentioned earlier, s. 91(24) protects a core of federal jurisdiction even 
from provincial laws of general application, through the operation of the doctrine of 
inter jurisdictional immunity. That core has been described as matter touching on 
"Indianness" or the "core of Indian ne ss" (Dick, [[1985J 2 S.C.R. 309J at pp. 326 and 
315; also see Four B, supra, at p. 1047 and Francis. supra, at pp. 1028-29). The 
core of Indianness at the heart of s. 91(24) has been defined both in negative and 
positive terms. Negatively, it has been held to not include labour relations (Four B) 
and the driving of motor vehicles (Francis). The only positive formulation of 
Indianness was offered in Dick. Speaking for the Court, Beetz J assumed, but did 
not decide, that a provincial hunting law did not apply proprio vigore to the 
members of an Indian band to hunt and because those activities were "at the centre 
of what they do and who they are" (supra, at p. 320). But in Van der Peet, I 
described and defined the aboriginal rights that are recognized and affirmed by s. 

35(1) in a similar fashion, as protecting the occupation of land and the activities 
which are integral to the distinctive aboriginal culture of the group claiming the 
right. It follows that aboriginal rights are part of the core of Indianness at the heart 
of s. 91(24). Prior to 1982, as a result, they could not be extinguished by provincial 
laws of general application. 
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[96J We do not understand Lamer c.J. in his reference to Four B Manufacturing Ltd., 

supra, as overruling Francis, supra, or Whitebear, supra. The remarks were made in a general 

context and we assume that they are to be understood as affirming the propositions dealt with in 

Four B Manufacturing Ltd. as they applied to the facts of that particular case. 
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We have also reviewed and considered the following cases: 

Syndicat des travailleurs de l'enseignement de Louis-Hemon v. Conseil des 

Montagnais du Lac St.-Jean (1982), 50 di 190, where the Canada Labour 

Relations Board held that teachers at schools on an Indian reserve fell 

within the constitutional jurisdiction of the Canada Labour Code; 

(2) Ontario Public Service Employees' Union v. Ontario Metis and Non

status Indian Association et al., [1980] 3 Can. L.R.B.R. 328 where the 

Ontario Labour Relations Board held that provincial labour legislation 

applied to the Association because: (a) the legislation was of general 

application and did not attempt to regulate Indians as Indians; and, (b) the 

work in question was not a federal undertaking or business to which 

federal labour law would apply; 

(3) Manitoba Teachers' Society et al. v. Chief and/or Council of the Fort 

Alexander Indian Band et aI, [1984] 1 F.C. 1109 (F.C.T.D.), where the 

Federal Court affinned the application of the Canada Labour Code to 

teachers and school boards on Indian reserves; 

(4) Celtic Shipyards (1988) Ltd. v. The Marine Workers' and Boilermakers' 

Industrial Union, Local 1 and the Musqueam Indian Band, [1994] BCLRB 

No. B 131/94, where the British Columbia Labour Relations Board held 

that a ship building business owned through the vehicle of a corporation 

by the Musqueam Indian Band was not subject to federal labour laws; 

(5) Kostyshyn (Johnson) v. West Region Tribal Council, [1994] 1 C.N.L.R. 94 

(Fed. Ct. Tr. Div.) where the Federal Court enforced the order of an 

adjudicator appointed to hear and detennine an unjust dismissal 

application brought by a fonner employee under the Canada Labour Code. 

The Court held that a Tribal Council was neither an Indian or an Indian 

Band, citing Re Stony Plain Indian Reserve No. 135, [1982] 1 W.W.R. 302 

(Alta. c.A.) and Kinookimaw Beach Assn. V R., [1979] 6 W.W.R. 84 
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(Sask. c.A.), leave to appeal to the S.c.c. refd 1 Sask. R. 179, and, as a 

result, ss. 89 and 90 of the Indian Act did not prevent the garnishment of 

the Tribal Council's funds. However, the Court did not discuss how the 

Tribal Council, if it is not an Indian or Indian band, came to have its 

labour relations regulated by the Canada Labour Code; 

(6) Sagkeeg Alcohol Rehab Centre Inc. v. Abraham, [1995] 1 C.N.L.R. 184 

(Fed. Ct. Tr. Div.), where the Federal Court held that an alcohol 

rehabilitation centre located on the Fort Alexander Indian Reserve which 

received funding from the federal government and provided services 

primarily, but not exclusively to band members, was a matter falling 

within federal jurisdiction. The Court analyzed the function of the Centre 

as "a form of health care service designed and operated to meet the needs 

of its Indian beneficiaries"; 

(7) Nisga'a Valley Health Board v. B.C. Government Services, [1995] 

BCLRB No. B289/95. This case dealt with the labour relations of a health 

board, operated by a non-profit corporation with each Nisga'a Village 

Band Councils having a representative on the Board and with one 

representative of the Nisga's Tribal Council. The health board operated in 

accordance with a transfer agreement entered into between the Indian 

bands in question and the Federal Department of Health and Welfare. 

Some provincial funds were also available to the health board. The vast 

majority of the people served by the health board were Indian residents of 

the Nass Valley. The British Columbia Labour Relations Board held that 

the health board fell within federal labour jurisdiction because "its purpose 

is the provision of health services on reserves" and "this purpose clearly 

falls within the functions and normal activities of Indian Band 

administration under Section 81(l)(a) of the Indian Act" (at 18). The 

Board noted that the federal government retained general responsibility for 

health care for Indian residents of the Ness Valley, and the health board 

had stepped into the shoes of the band councils and federal government in 

providing health services to its Indian members; 

659 
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(8) Canadian Union oJPublic Employees v. Native Child and Family Services of 

Toronto, [1995] O.L.R.B.D. No. 4298, the Ontario Labour Relations Board 

held that Native Child and Family Services did not function in the federal 

sphere of "Indian, or Lands reserved for the Indians" and were subject to 

provincial regulation with respect to their labour relations. At para. 35, the 

Board commented as follows: 

In our view there is little support in the jurisprudence for the notion that Indian 
content, without some connection to the exercise of federal legislative power, makes 
an organization necessarily incidental to the federal power, attracting federal 
jurisdiction over labour relations. In all the cases to which we were referred, save 
Sagkeeng Alcohol Rehab Centre Inc., cited above, to which we will return, the 
finding of federal jurisdiction was in a factual context that included a fairly direct 
connection with the exercise of federal power in relation to Indians, for example, the 
operation of a Band or reserve defined by the federal government pursuant to the 
Indian Act, (see Francis v. Canada Labour Relations Board, [l981) 1 F.e. 225 
(e.A.)(St. Regis), rev'd on other grounds [l982} S.e.R. 12, or the operation of a 
school pursuant to provisions of the Indian Act (Qu 'appelle Indian Residential 
School Council, [l988) 2 F.e. 226]). Sagkeeng Alcohol Rehab Centre Inc., cited 
above, is an exception to this to the extent that the only federal presence appears to 
be funding and training. However, the Court made a link to Indian status because of 
the admission criteria, and to this extent, perhaps it is not to be considered an 
exception. As well it was located on a reserve, and there is mention of Indian health 
projects on reserves in the Indian Act, sections 18(2), 73(l)(g) and 81 (l)(a). To the 
extent that it is an exception, however, the requirement of a connection to the 
exercise of federal legislative power is a concept which is in our view supported by 
higher authority as indicated in the decisions of the Supreme Court in Four B 
[supral. Natural Parents [v. Superintendent of Child Welfare, [1976} 2 S.e.R. 751} 
and Pioneer Management [80 CLLC 14,018},' 

(9) Skeetchestn Indian Band, where the British Columbia Labour Relations 

Board held that labour relations in regard to the operation of a band store by 

the Skeetchestn Band on its reserve fell under federal jurisdiction applying 

the functional test to the overall operation of the Band Council; 

(10) Westbank First Nation v. British Columbia Labour Relations Board, [1997] 

B.C.J. No. 2410 (BCSC), where Tysoe 1. upheld the decision of the British 

Columbia Labour Relations Board to certify a bargaining unit of employees 

employed at a long-term care facility operated on the Westbank First Nation 

for Indian and non-Indian persons. The home was owned by a corporation, 
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which in turn was owned and controlled by the Band council. In this 

instance, the learned Justice at [para 53 - QL] applied the functional test to 

the business of the long tenn care facility, as opposed to the business of the 

Indian band and concluded at para. 55 as follows: 

Although the ultimate goal may be to benefit members of the Westbank First Nation 
and other First Nations groups, the actual function of the Home is to provide 
intermediate care to a much wider group, the majority of which are not First Nations 
people. There is a distinction to be made between the "means" and the "end". While 
it may be argued that the "end" only relates to First Nations people, the "means" to 
accomplish the "end" is much broader and relates to a majority of non-First Nations 
patients. In the Four B case, ($upra), the purpose of the business was to benefit the 
Band as a whole to improve their economic position but the means to accomplish 
this purpose was held not to constitute a federal business. It is the "means If, not the 
"end", which is the relevant consideration under the functional test of the nature of 
the business. 

In summary, then, we conclude that The Trade Union Act, being a provincial law of 

general application, will apply to First Nations' enterprises unless, in the words of Four B 

Manufacturing Ltd., supra, at 1047, "Indian status is at stake or rights so closely connected with 

Indian status that they should be regarded as necessary incidents of status such as the right to 

participate in the election of chiefs and band councils, reserve privileges, etc." In our view, this is 

another way of describing "the core of Indianness", which under Delgamuukw, supra, must also 

include those rights protected under s. 35(1) of the Constitution Act, 1982. In Francis, supra, in the 

Federal Court, the core ofIndian status included the work of the Indian Band Council, including the 

provision of education, administration of lands and estates, welfare, public works, old age homes, 

water, sanitation, garbage collection, etc. Whitebear, supra, and Paul Band, supra, came to similar 

conclusions that work undertaken by a Band Council and its employees, engaged in activities 

contemplated under the Indian Act were functions that were central to Indian status. 

[99] Qu'appelle, supra, and Manitoba Teachers' Society, supra, reached a similar 

conclusion with respect to the provision of education to First Nations' children. The provision of 

health care services on reserve land for the primary benefit of First Nation's members has also fallen 

within the core of Indian status in Sagkeep, supra, Nisga'a Valley Health Board, supra, but not in 

Westbank where the service was operated for the broader community as a commercial enterprise. A 

Band-owned store qualified as part of the core of Indian status in Skeetchestn, supra, while a ship 

building and repair company did not in Celtic Shipyards, supra. 
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[100] In our view, the functional test set out in Four B Manufacturing Ltd., supra, as 

applied by the Court of Appeal in Whitebear, supra, requires the Board to examine the operations 

and normal activities of the FSIN and SIGA to determine if the labour relations of SIGA are 

governed by The Trade Union Act. The FSIN established the agreements which led to the creation of 

SIGA; it established a legislative framework for the operation of First Nations' casinos; it controls 

the operations of SIGA through the Board of Directors; and, it controls the distribution of casino 

profits among First Nations. 

[101] In undertaking the functional analysis, it is useful to compare the operations and 

normal activities of the FSIN and its related entities with the operations and normal activities of a 

band council. It appears to the Board that the functions performed by FSIN and its entities, including 

SIGA, are separate and distinct from normal band council functions. Although there are obvious 

economic and political links between FSIN and its member tribal councils and band councils, band 

councils are the primary institution established under the Indian Act for governance of matters 

relating to Indian status, lands and other rights. Individual band councils may choose to participate 

in economic development initiatives that are established by the FSIN, such as First Nation casinos; 

however, in our view, that participation does not infuse the FSIN or SIGA with the same status as a 

band council, nor with the same legal obligations that are imposed on band councils by the Indian 

Act. The political and economic activities of the FSIN and its related entities, while of immense 

importance to First Nations' people in Saskatchewan, do not touch directly on status issues, such as 

the right to vote for chiefs or band councils, the right to participate in elections as a candidate, to 

right to obtain services such as education or health services from a band council, or the right to 

control or manage the economic affairs of the band council, all of which are subject to federal 

jurisdiction pursuant to s. 91(24). In Francis, Whitebear, Paul Band and Skeetchestn cases, supra, 

the employees in question were employees of the Band Councils who were engaged to provided such 

services to members on the reserves. In Qu'appelle, Manitoba Teachers' Society, Sagkeep, and 

Nisga'a Valley Health Board, supra, the provision of education and health services, which are 

services that have devolved from the federal government to First Nations, were continued under the 

federal legislative powers. 
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[102] In the present case, there is nv suggestion that the FSIN operates in place of band 

councils, nor is there any suggestion that FSIN provides services to band members of the nature 

considered in the cases referred to above. The FSIN and SIGA function at a different levels and their 

activities do not touch the "core of Indianness" that is otherwise subject only to Parliament's 

authority. Unlike the Whitebear Indian Band case, supra, SIGA is not involved in the day-to-day 

administration of a band, determinations of reserve entitlements, First Nations' status or the exercise 

of any other power under the Indian Act. For these reasons, the Board finds that labour relations at 

Northern Lights Casino fall within the parameters of The Trade Union Act. 

[103J On this application, we were not requested to determine if gaming activities were 

protected as "aboriginal rights" under s. 35(1) of the Constitution Act, 1982. 

Labour Relations Issues 

Appropriateness of Proposed Bargaining Unit 

[104} The bargaining unit proposed by the Union does not include the employees of 

621086 Saskatchewan Ltd. who work in the restaurant, lounge, gift shop and kitchen at the Northern 

Lights Casino. SIGA is correct in arguing that the Board could treat all such employees as 

employees of SIGA under s. 2(g)(iii) or s. 37.3 of the Act: see Saskatchewan Joint Board, Retail, 

Wholesale and Department Store Union v. Saskatchewan Gaming Corporation and Marwest Food 

Systems Ltd., [1996] Sask. L.R.B.R. 523 for a discussion of the applicable principles. 

[!OS} In this case, however, the Union has not requested that the Board exerCIse its 

authority pursuant to s. 2(g)(iii) or s. 37.3 to declare the employees of 621086 Saskatchewan Ltd. to 

be employees of SIGA. Although the Union raised an issue with respect to the Board's ability to 

treat the two corporate entities as one employer without such a request before it either in the Union's 

application or SIGNs reply, we will address the more fundamental issue of whether the exclusion of 

the food and beverage services end of the business renders the proposed unit inappropriate for 

collective bargaining. 
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[106] We note that SIGA has elected to operate Northern Lights Casino through two 

corporate bodies: SIGA, which is directly involved in the provision of gaming activities and is 

subject to the framework agreement between FSIN and Government; and 621086 Saskatchewan Ltd., 

which provides food and beverage services to the customers and staff of Northern Lights Casino and 

which is not governed by the framework agreement between FSIN and Government. There are 

legitimate tax and other legal reasons for the separation of the food and beverage services end of the 

business from the gaming side. 

[107] The terms and conditions of work for the food and beverage service employees are 

different from the terms and conditions of work for gaming employees, although not a great deal can 

be made from those differences. 

[108] Both the gaming side of Northern Lights Casino and the food and beverage side of 

the operation are significant in size. Either could operate as a successful bargaining unit, much the 

same as has occurred at Casino Regina where gaming employees exist in a separate bargaining unit 

from the food and beverage service employees. There is a small amount of intermingling from the 

casino unit to the food and beverage unit but not to such an extent that it is impossible to separate the 

two units on a functional basis. In addition, there is not a significant degree of lateral movement or 

promotions between the units to make it impossible to separate the two operations in a functional 

sense. The two units already operate as separate administrative units. 

[109] Although the Board has a stated preference for large bargaining units, it also seeks to 

balance the right of employees to organize into trade unions with the need for stable bargaining 

units: see Hotel Employees' and Restaurant Employees' International Union v. Regina Exhibition 

Association Ltd., [1986] Oct. Sask. Labour Rep. 43, LRB File No. 015-86. In our view, Casino 

Regina has established that separate bargaining units for gaming and food and beverage services in 

the gaming industry does not lead to industrial instability. Employees working on the gaming side of 

the Casino form a coherent group for the purposes of collective bargaining and in this regard, we find 

the proposed unit to be an appropriate unit for the purposes of collective bargaining. 

[110] In our view, the proposed unit is not an "underinc1usive" unit in the sense that was 

discussed m the Sterling Newspapers Group case, supra. As is the case in most bargaining 

arrangements, there are a number of possible bargaining unit structures. In the present case, the 
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largest bargaining structure would include all employees of SIGA and its subsidiaries in 

Saskatchewan; the next size would include all employees of SIGA and its subsidiaries at a particular 

casino; the third size would include all employees of SIGA at a particular casino. All of these 

bargaining structures represent a sufficiently large and diverse group of employees flowing from the 

corporate structures used by the Employer itself to be thought of as inclusive bargaining units. An 

underinclusive bargaining structure in the casino setting would be more akin to an occupational 

bargaining unit, such as the "wheelers and dealers" in Saskatchewan Joint Board, Retail, Wholesale 

and Department Store Union v. Regina Exhibition Association Ltd., [1992] 4th Quarter Sask. Labour 

Rep. 75, LRB File No. 182-92, where the bargaining unit represented only two of the various 

positions held by employees at the Exhibition Association. As such, we do not find that the 

bargaining unit proposed in the present case requires an analysis of the criteria set down in the 

Sterling Newspapers Group, supra. 

Exclusion of Surveillance Employees 

[111] The Board has not addressed the issue of surveillance officers in a casino setting. In 

Saskatchewan Gaming Corporation, supra, surveillance operators were excluded by agreement 

between the parties. However, in United Food and Commercial Workers, Local 1400 and PADC 

Holdings Lid. (Prince Albert Inn), 1st Quarter Sask. Labour Rep. 254, LRB File No. 281-93, the 

Board dealt with a similar request to exclude security guards. At 263-4, the Board concluded as 

follows: 

The position of security personnel in relation to collective bargaining differs somewhat 
in Saskatchewan from their status in those jurisdictions where there are specific 
statutory provisions which contemplate their exemption from being included in 
bargaining units consisting of their fellow employees. In some of those jurisdictions, 
provision is also made for the construction of special bargaining units consisting 
exclusively of security personnel, where that is feasible. 

This Board has not discussed the position of security personnel extensively. In two 
cases, Dubbin v. Canadian Union of Public Emplovees and University of 
Saskatchewan, LRE File No. 289-78, and Service EmDlovees' International Union v. 

Crescent Leaseholds Ltd.. LRE File No. 453-81, the Board determined that security 
staff should be included in a unit consisting of a wide range of employee positions. In 
the latter case, the Board commented that one factor to be considered was the amount 
of actual "police" work done by the personnel involved, including the apprehension 
and legal processing of offenders. The Board pointed out, however, that even in the 
University of Saskatchewan case, where the level of such duties was significantly 
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higher, this had not been considered sufficient to justifY the exclusion of security 
personnel from the unit. 

We do not wish to trivialize the argument based on conflict of interest, as this can be a 
real and continuing problem for employees who are put in a position where their duties 
require them to provide information or assessments which may be detrimental to their 
co-workers. On the other hand, these employees do not have managerial status or 
responsibilities, and to deny them the opportunity to be represented by a trade union 
would also be a serious matter. 

The fact that certain employees are expected, as part of the responsibility connected 
with their jobs, to gather information about other employees, to assess their conduct, to 
admonish them or to report about them to members of management, is not a conclusive 
indication of a conflict of interest sufficiently serious to outweigh the ordinary rights of 
employees to engage in collective bargaining. In many cases, for example, this Board 
has included in bargaining units persons who supervise other employees, and who may 
help to evaluate those employees or provide information upon which disciplinary 
action may be based. 

The evidence given in connection with this application disclosed a number of examples 
of employees who are expected to monitor the conduct of other employees, or to record 
various aspects of their pel!ormance. Bartenders, for example, are expected to keep 
track of the handling of cash and liquor by waitresses. 

The two persons who peiform security functions at the hotel are clearly employees 
within the meaning of The Trade Union Act, and it has not, in our view, been 
established that any tension these employees might encounter between the peiformance 
of their duties and their relationship with fellow members of the bargaining unit would 
be sufficiently profound to justifY denying them the right to be represented by a trade 
union for the settling of the terms and conditions under which they continue to be 
employed. 

In the present case, it was suggested that surveillance staff were involved in initiation 

of action against a Union organizer and were in effect asked to carry out their surveillance tasks for 

purposes other than the security of the Casino. The employee in question, however, had no direct 

contact with a surveillance officer and any disciplining that was carried out was done by a supervisor or 

manager. 

[113] It would seem to this Board that the comments of the Board in the P.A.D. C. (P.A. 

Inn) case, supra, are applicable to surveillance officers. While surveillance officers have an 

obligation to observe and report on the workplace behaviour of other staff members, they are not 

performing managerial functions or even functions of a supervisory nature that would justify their 

exclusion from the bargaining unit or their inclusion in a middle management unit, such as was the 
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case with liquor store managers IV, IV A and V in Saskatchewan Liquor and Gaming Corporation, 

[1998] Sask. L.R.B.R. 512, LRB File No. 037-95. They are also not placed in a position of having 

to mediate workplace issues between members of two unions, such as was the case in Saskatchewan 

Union of Nurses v. Prince Albert Health District et al., [1999] Sask. L.R.B.R. 549, LRB File No. 

078-97. In these circumstances, we are unwilling to exclude surveillance officers from the 

bargaining unit. We note that the Ontario Labour Relations Act makes specific allowances for the 

placement of security persons in a separate bargaining unit in circumstances where the guards are 

responsible for monitoring other employees: see Windsor Casino Limited, supra. As outlined in the 

P.A.D. C. (P.A. Inn) case, supra, this practice has not been followed in Saskatchewan. Our position is 

somewhat similar to the decision of the British Columbia Labour Board decision in United 

Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW-Canada), 

Local 300 v. Royal Diamond Casinos Inc. (1998), 46 C.L.R.B.R. 261 at 272 where the British 

Columbia Board held: 

The surveillance and security employees do not monitor or otherwise admonish 
other employees: ... They merely observe the conduct of other employees and warn 
the employer of any misconduct. Their responsibilities do not extend beyond 
surveillance and },'1aintenance of security and therefore no conflict of interest arises 
that would require their exclusion fi'om a bargaining unit containing other 
employees. 

Accounting clerks 

[114] The Union argued that accounting clerks have a separate community of interest from 

the remainder of the Casino staff largely because of the location of their work away from the floor of 

the casino. In our view, the accounting clerks are performing work that logically would fall within 

the scope of the bargaining unit. Their work is not sufficiently different from the work performed by 

other employees to justify their exclusion. There is also no suggestion that the accounting clerks are 

performing supervisory or managerial functions. In our view, they must be included in the 

bargaining unit otherwise they would be denied any right to join a trade union as their numbers 

would be insufficient to form an appropriate bargaining unit. 
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Attendance Management Program 

[115] The employees in question failed to work three scheduled shifts and were terminated 

by SIGA after May 11, 1999, the date the application for certification was filed with the Board. The 

last days worked varied from the earliest of March 30, 1999 to May 7, 1999. Four of the ten 

employees had not worked at the casino in the month preceding the filing of the application for 

certification. 

[116] In order to be listed as an "employee" on a statement of employment, a person must 

have a "substantial connection with the workplace or ... a significant continuing interest in the 

representation question": see Saskatchewan Government and General Employees' Union v. Rural 

Municipality of Paddockwood No. 520, [1999] Sask. L.R.B.R. 470, LRB File Nos. 059-99, 087-99 to 

093-99. On an application for certification, the Board determines both employee status and union 

support on the date the application is filed. This policy is designed to prevent manipulation of 

support through the addition or deletion of employees from the employment rosters. 

[117] In the present case, SIGA provided evidence to demonstrate that it has an attendance 

management program in place that would not result in the termination of employees until after they 

had missed three scheduled shifts. The purpose of the policy is to assist First Nations' employees in 

making the transition from unemployment to regular employment by assisting them to overcome 

some of the barriers which otherwise may prevent them from attending work. The policy was 

administered in relation to the ten employees in question and their employment did not come to an 

end until after May 11, 1999. There is no suggestion in the evidence that the termination of 

employment was delayed in order to pad the statement of employment. The Union also would have 

access to the employees' names through the scheduling forms and the employees' relatively recent 

attendance at the workplace. 

[118] We are satisfied that, on May 11, 1999, the ten employees in question had a 

substantial connection with the workplace which entitles them to be listed on the statement of 

employment. Other than their absence from work, there is no suggestion in the evidence that the ten 

employees in question quit their employment or had no intention of returning to work. The Board 

was asked to draw the inference that the employees in question quit their employment from the facts 

presented; however, in the ordinary course, we would require more direct evidence of a resignation 
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rather than mere unexplained absenteeism. The Board will add the names of Sara Hardlotte and John 

Gardipy to the statement of employment as they were in the same position as the eight employees 

identified by SIGA on the statement of employment as falling within the attendance management 

program. 

Improper organizing tactics 

[119J Several employees came forward during the hearings of this matter to complain 

about the Union's organizing tactics. 

[120J The evidence of one employee indicated that she was called at home on two 

occasions - once by a fellow worker and once by the CA W representative. The employee's phone 

number was unlisted and she felt it was improper for the Union to have access to her phone number 

and to call her at home. She did not sign a union card. She indicated that the telephone calls were 

civil and included an invitation to attend a union informational meeting. 

[121] The second employee testified that he was pressured into signing a union card by his 

roommate. He testified that he attended the Union's meeting of his own free will; he also expressed 

his support for the Union at the meeting in strong terms. His change of heart came about after he 

spoke up about his concerns at a staff meeting and found afterwards that things started to change. He 

felt that he should give management a chance to respond to the employees' complaints. The 

employee in question acknowledged on cross-examination that he had signed up other employees for 

the Union. 

[122] The third employee indicated that he had received repeated phone calls and personal 

contacts trying to obtain his signature to a Union card. He indicated that he finally relented but his 

card was pulled away quickly by his friend before he had a chance to properly sign his name. At 

some point the Union telephoned to ask him to re-sign his card but he indicated that he was not 

interested. The Union asked the Board to check the support filed with respect to this employee. 

[123] The fourth employee complained about persistent phone calls and personal contacts 

by Union supporters. She also testified that she was engaged in a heated discussion with other 

employees at the Union's informational meeting about the need for a union. She disagreed with the 
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values being expressed at the meeting and felt that the employees should follow the traditional 

values of respecting elders and not going against their wishes. 

[124] The fifth employee complained that he was given a card by a fellow employee while 

he was drinking at a golf club in Prince Albert. He testified that he signed the card while he was 

intoxicated although he did recall the evening in question, remembers signing the card and could 

recall that the fellow employee who requested him to sign the card was not intoxicated. Although 

this occurred early in the organizing campaign, the employee did not ask for the return of his card. 

[125] The sixth employee felt pressured by fellow employees to sign a Union card. He 

indicated that he was approached at work. At first, the conversations were friendly but later on they 

became more pressured. He testified that he was told that the Union was coming and that he should 

sign a card in order to have a say in the matter. He felt alienated from the Union supporters in the 

workplace at coffee and lunch breaks. 

[126] Mr. McArthur, who presented the evidence on behalf of this group of employees, 

was formerly a managerial employee at the Northern Lights Casino who now works for the Prince 

Albert Grand Council. The employees asked that a vote be conducted among all employees at the 

casino and that the Union be censured for approaching people in bars and not properly schooling 

their organizers. 

[127] Employees who are affected by a certification application before the Board are 

entitled to attend the Board's hearings to raise questions regarding the validity of any support cards 

obtained by the Union: see Sheet Metal Workers' International Association, Local 296 Saskatchewan 

v. KD Mechanical Ltd., [1995] 4th Quarter Sask. Labour Rep. 127, LRB File No. 242-95 at 129. In 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Remai Investments 

Corp., [1997] Sask. L.R.B.R. 303, LRB File Nos. 014-97 & 019-97, the Board permitted the 

employer to raise questions regarding the validity of the support evidence filed by the union where 

there was a suggestion that a managerial employee had improperly assisted with the union's 

organizing campaign and improperly influenced employees. At 309 the Board commented as 

follows: 
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[128] 

We would further comment that it must surely be the case that the Board always 
enjoys the discretion to assess the validity or reliability of any evidence which may 
be advanced in support of any question the Board is asked to decide. Though the 
evidence provided in the support cards is never the subject of examination or cross
examination in an open hearing, that does not mean that the Board cannot disregard 
it if there is some reason to hold it suspect. 

In Western Automotive Rebuilders Ltd., LRB File Nos. 239-95 & 263-92, the Board 

set out the criteria for invalidation of support evidence in the following terms: 

[129] 

In our view, in order to nullify the evidence of support provided by any signature, it 
would have to be established that the obtaining of that signature was so 
contaminated by lack of information, misunderstanding or improper conduct that it 
could not be regarded as a genuine signature at all. Whether or not Mr. Dundra 
was entitled to lay down conditions which must be satisfied before he would give his 
signature, we are convinced that he understood fully what it was that he was signing 
and what the consequences of that would be. 

In the present case, the complaints raised by the employees do not give rise to 

concern over the voluntariness or genuineness of the support evidence in our opinion. There was no 

evidence that the Union used coercive or threatening tactics to obtain support cards; on the contrary, 

the evidence indicates that there was a healthy debate among employees relating to the value of 

joining a trade union. The organization of a trade union in any workplace can lead to hard feelings 

among employees; there is not always unanimous agreement on the benefits of unionization; there 

are also moments where employees may feel awkward or uncomfortable in the presence of other 

employees who take an opposing view. It is not unusual for employees to report a change of heart. 

However, the methods used by the Union in this case to obtain support were not improper in any 

sense and do not invalidate the support card evidence. 

[130J With respect to the one employee who testified that he was intoxicated when he 

signed a support card, the Board finds that if the Union organizer knows that an employee is 

intoxicated, it is improper to request and obtain support evidence from that employee while he or she 

is in an intoxicated state. The difficulty in this instance is that there is no evidence that the Union 

organizer, who was a friend and fellow employee of the individual, knew that the individual was 

intoxicated. There is some indication that this may have been difficult to detect as the witness 

recalled the events of the evening in question and he recalled that the organizer was not intoxicated. 

There is no indication in the sample signature provided and the support evidence which would cause 
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the Board to question the authenticity of the support card signature. In addition, the employee who 

testified made no efforts after signing the card to discuss the matter with his friend who signed him 

up or to take steps to revoke his membership card. Overall, we are of the view that this employee 

experienced a change of heart after he had voluntarily signed a union card and he simply failed to 

take steps to revoke his membership in a timely fashion. In these instances, the Board applies its 

normal rule that requires evidence of support to be determined as at the date the application for 

certification is filed with the Board and rejects evidence of change in support if the change came 

after the filing of the certification application. 

Conclusion 

[131] The Board finds that The Trade Union Act applies to the Northern Lights Casino. 

We further find that the appropriate bargaining unit is properly described as follows: 

[132] 

All employees of Saskatchewan Indian Gaming Authority Inc. carrying on business 
as Northern Lights Casino, in Prince Albert, Saskatchewan, except the general 
manager, assistant general manager, duty managers, department managers, 
supervisors, administrative assistants, human resource officer, pay and benefits 
clerk, controller, and all employees employed by 621086 Saskatchewan Ltd. in the 
gift shop, lounge, kitchen and restaurant located at Northern Lights Casino. 

The Union filed evidence of majority support. Accordingly, a certification Order 

will issue for the bargaining unit described above. 
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INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 529, 
Applicant and GUEST INDUSTRIAL CONTRACTORS LTD., Respondent 

LRB File No. 169-98; December 2, 1999 
Vice-Chairperson, James Seibel; Members: George Wall and Marianne Hodgson 

For the Applicant: Drew Plaxton 
For the Employer: Kevin Wilson 

Appropriate bargaining unit - Construction Industry - Board finds no 
justifiable or compelling reason to depart from standard bargaining unit 
description 

Certification - Statement of employment - Electrical trade division unit does 
not include journeymen or apprentice instrument mechanic 

The Trade Union Act, ss. 5 (a), (b) & (c) 

REASONS FOR DECISION 

Background 

[lJ James Seibel, Vice-Chairperson: The International Brotherhood of Electrical 

Workers, Local 529 ("the Union") filed an application pursuant to sections 5(a), (b) and(c) of The 

Trade Union Act, R.S.S. 1978, c. T-17 (the "Act") to be designated as the certified bargaining agent 

for the standard unit of employees in the electrical trade division employed by Guest Industrial 

Contractors Ltd. (the "Employer") in Saskatchewan north of the 51 sI parallel. The standard 

bargaining unit in the electrical trade division, customarily referred to as a "Newbery unit", was 

described by the Board in Construction and General Workers' Local Union No. 890 v. International 

Erectors and Riggers, a Division of Newbery Energy Ltd., [1979] Sept. Sask. Labour Rep. 37, LRB 

File No. 114-79, and The United Association of Journeymen and Apprentices of the Plumbing and 

Pipe Fitting Industry of the United States and Canada, Local No. 179 v. ICS Western Construction 

Ltd., [1980J May Sask. Labour Rep. 62, LRB File No. 135-79, as including "journeymen electricians, 

electrical apprentices, electrical workers and electrical foremen". 
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[2] The composition of the statement of employment was the only issue at the hearing. 

There was no dispute that the eight (8) persons who are certified as journeyman electricians or 

electrical apprentices, and the three (3) persons who hold either of those certifications and who also 

hold certification as a journeyman or apprentice instrument mechanic, are properly listed on the 

statement of employment: However, the Employer asserts that three (3) persons, Gary Gordon, 

Allan McGillivray, and John Robinson, who hold only certification as a journeyman or apprentice 

instrument mechanic, and no electrical trade certification are "electrical workers" and are properly 

included on the statement for the purposes of the representation question and in the proposed 

bargaining unit. The Union responds that the Employer is disingenuously trying to "pad" the 

statement of employment. The determination of the issue may affect whether the Union has majority 

support for the application. 

[3J When the matter first came before the Board, counsel for the Union asserted that 

persons In the instrument mechanic trade have customarily been represented by the United 

Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United 

States and Canada (the "U.A."), the representative bargaining agent for several trades. Counsel for 

the Employer countered that the instrument mechanic trade is similar to welding in that it can 

overlap trade divisions. The hearing was adjourned sine die in order that the U.A. could be provided 

with notice of the application. The representative employers' organization, CLR Construction 

Labour Relations Association of Saskatchewan Inc. ("CLR"), and the Saskatchewan Provincial 

Building and Construction Trades Council (the "Building Trades Council") were also provided with 

notice of the application, but did not reply or appear at the hearing. 

Evidence 

The Union 

[4] Robert McLeod, a business agent with LB.E.W, Local 529, testified that a joint 

council of LB.E.W. Local Union Nos. 529 and 2038, affiliates of the Building Trades Council, is the 

bargaining agent for unionized employees north and south of the 51 sI parallel, respectively, in the 

electrical trade division in the construction industry in Saskatchewan. He said that there are other 

LB.E.W. locals outside the construction industry that represent utility workers and the like. Mr. 
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McLeod testified that neither Local 529 nor Local 2038 have any members who are solely "ticketed" 

or registered as journeyman or apprentice instrument mechanics. 

[5] Mr. McLeod referred to the Saskatchewan Provincial Electrical Agreement for the 

electrical trade division dated May 1, 1998 (the "electrical agreement") negotiated with CLR, which 

provides that the two local unions are "the sole collective bargaining agency for all Foremen, 

Journeymen Electricians, Apprentices and Electrical workers" in the trade division. In 

Saskatchewan, the electrical trade is designated by regulation as a compulsory apprenticeship trade, 

as is plumbing, but the instrument mechanic trade is a voluntary apprenticeship trade. When the 

electrical trade was so designated, certain persons were provided "grandfather rights" permitting 

them to work at the trade even though they had no journeyman's license; they, along with persons 

working in the trade who intend to apprentice but have not yet become indentured as apprentices 

under trade certification legislation and others historically included in electrical trade certifications, 

are the groups intended to be included in the "electrical workers" component of the standard 

bargaining unit description for the electrical trade. 

[61 Mr. McLeod said that in Saskatchewan all electrical, mechanical or pneumatic 

instrumentation associated with construction is installed by electricians or plumbers/steam fitters

pipe fitters, as the case may be, in accordance with trade jurisdictional agreements, and that 

calibration of the instruments is performed by instrument mechanics. Sometimes the same person 

may do installation and calibration when they hold dual certification. He said that, of the 

approximately 205 LB.E.W. members in Saskatchewan, 4 journeyman electricians also hold tickets 

as journeyman instrument mechanics; 30 journeyman electricians are apprentice instrument 

mechanics; and one third-year electrical apprentice holds a journeyman instrument mechanic ticket. 

Mr. McLeod, who said he was involved in the negotiation of the electrical agreement, pointed out 

that it does contain a reference to instrument mechanics. Art. 4.01 of the electrical agreement 

provides in part as follows: 

4:01 For the purpose of this Agreement the following classifications shall apply: 

(aJ JOURNEYMAN - Means a Journeyman Electrician who 
holds a Saskatchewan Electrical Journeyman's License or 
Journeyman Instrument Mechanic. 
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(b) APPRENTICE - Means any worker in the electrical trade 
who is indentured under the Apprenticeship Act of the 
Province of Saskatchewan and is defined therein, or any 
Employee peiforming electrical or instrumentation work 
who is not a Journeyman and who has not entered into an 
apprenticeship contract. 

However, he said that the reference was inserted solely for the purposes of ensuring that LB.E.W. 

members would receive the pay rates set out in the agreement when performing instrument mechanic 

work rather than electrical work; for example, a journeyman or apprentice electrician who is also a 

journeyman instrument mechanic will receive the journeyman electrician rate no matter which of the 

types of work they are doing on a construction project. He said that the instrument mechanic trade, 

like the welder trade, is not a designated trade division under The Construction Indus!l)! Labour 

Relations Act, 1992, S.S., for the purposes of bargaining collectively with the representative 

employers' organization. The electrical agreement also contains references to welders, but neither 

does the Union include in its membership persons with welder qualifications alone. 

[7] Mr. McLeod said that each of Locals 529 and 2038 runs a hiring hall, according to 

the procedure set out in Art. 3 :00 of the electrical agreement, which dispatches only Union members 

who are journeyman or apprentice electricians. He said that neither hall has ever had a request for 

someone with journeyman or apprentice instrument mechanic status alone, and the halls would not 

respond to such a request in any event, but would provide members with dual tickets if asked. He 

said that welding is a common dual ticket and several trades, including the electricians, have 

members who are also welders including, for example, the boilermakers, ironworkers, millwrights, 

sheetmetal workers and the plumbers and pipe fitters. 

[8] Mr. McLeod testified that the Union in Saskatchewan has never claimed for its 

members work considered to be purely instrument mechanic work and has never applied to include 

workers certified as instrument mechanics alone in any proposed bargaining unit. He said that, in 

construction, instrument mechanics are not engaged in the installation of instruments and controls 

but, rather, perform calibration after installation of not only electrical instruments and controls but 

also those that are mechanical or pneumatic. He said that the installation of the first type is within 

the jurisdiction of LB.E.W., while that of the latter two types is within the jurisdiction of the UA. 

He referred to the section of the so-called "Green Book" - the international jurisdictional agreement 

between construction trades - containing the memorandum of understanding between LB.E.W. and 
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the U.A. pertaining to the installation of instrumentation and controls. The memorandum essentially 

provides that U.A. members install instruments or controls that utilize a piping connection, and that 

LB.E.W. members install instruments or controls that utilize an electrical connection or signal. The 

memorandum also establishes a procedure for installing instruments that involve both types of 

connections so as to avoid jurisdictional disputes in those situations. He said that the UA., like 

I.B.E.W., has members who are dual ticketed as instrument mechanics, and even has some members 

who are dual ticketed as electricians. He said that in the course of calibration or repair, instrument 

mechanics are permitted to disconnect and re-connect instrumentation from systems of up to 110 

volts, but cannot otherwise remove or replace instruments or install the electrical systems in which 

the instruments are embedded. 

[9] In cross-examination, Mr. McLeod said that the Union was interested in representing 

any persons legally doing electrical work as prescribed by The Electrical Licensing Act, S.S. 1988-

89, c. E-7.2. That statute applies to the installation and maintenance of any electrical equipment, 

which the statute defines as follows: 

2 In this Act: 

(i) "electrical equipment" means any apparatus, appliance, 
device, instrument, fitting, fixture, machinery, material or 
thing used .. for: 

(a) the generation, transformation, transmission, 
distribution, supply or utilization of electric 
power or energy; or ... 

(s) "work of electrical illstallatioll" means the installation of 
any electrical equipment, .. from the point where electrical 
power or energy is delivered to the point where the power or 
energy can be used, and includes the maintenance, 
connection, alteration, extension and repair of electrical 
installations. 
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In Mr. McLeod's opinion, this work includes not only basic wiring work but also the installation, 

repair and maintenance ofthings like "programmable logic controls" (e.g., a thermostat on a timer) 

and digital computer systems. Mr. McLeod said that such work can be performed by a contractor's 

employee under the supervision of a journeyman electrician, provided that after 6 months such 

persons become indentured as apprentices; in his opinion, such persons are within the description of 

"electrical workers" in the context of bargaining unit certification as intended by the Board in the 

ICS Western decision, supra. He said that if persons are doing work of electrical installation the 

Union wants to represent them. 

[10] According to Mr. McLeod, an indentured apprentice may be sponsored by either an 

employer or the Union. He agreed, in cross-examination, that the Union will sponsor apprentice 

instrument mechanics but only for the electrical instrument portion of their training; the Union 

contracts to ensure that such apprentices are paid the rates prescribed by the provincial electrical 

agreement. And, he said, because a person cannot be an apprentice in more than one trade at a time, 

any apprentice instrument mechanic sponsored by the Union is already a journeyman electrician. 

[11] Barry Nicholson, a business agent for the U.A. in Regina, was caned to testify by the 

Union. He said that the D.A. has approximately 1,000 active members in Saskatchewan including 

plumbers (a compulsory apprenticeship trade), steam fitters-pipe fitters, and some persons holding 

either of those tickets as well as a journeyman or apprentice instrument mechanic ticket; it also 

represents approximately 200 welders who do not hold dual tickets but who work closely with the 

latter persons. 

[12} Mr. Nicholson confirmed the construction jurisdiction of the U.A. and I.B.E.W. in 

relation to instrument installation as described by Mr. McLeod. He also said that the U.A. hiring hall 

does not and would not respond to a request for a person with instrument mechanic status alone, and 

that any apprentice instrument mechanics sponsored by the D.A. are already journeyman plumbers or 

steam fitters-pipe fitters. 
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The Employer 

[13] Brian Guest, a principal of the Employer and a resident of Alberta, is a journeyman 

instrument mechanic and he also holds a restricted Saskatchewan journeyman electricians' license. 

He testified that the Employer contracts to perform mostly industrial electrical construction and 

maintenance and was primarily engaged in electrical maintenance work, which involves more 

specialized technical work than electrical construction. 

[14J Mr. Guest said that the Employer had the instrumentation and commissioning 

contract at the Husky Oil ("Husky") upgrader in Lloydminster when the upgrader was constructed 

and is doing most of its present work at the upgrader where it has contracted to perform electrical 

and instrument maintenance and construction "under one umbrella", as he put it. At the time the 

present application was filed, he said that the Employer had 12 employees at the upgrader complex 

and 2 in the field at other sites. At the up grader, the Employer is involved in day-to-day maintenance 

of instrumentation and some small electrical and instrumentation construction projects alongside, 

and with, Husky's own electric;ans and instrument mechanics, all of whom are supervised by Husky 

foremen. 

[15] In cross-examination, Mr. Guest was asked about the comparative natures of the 

Employer and a related company, Guest Controls. He said that the existence of Guest Controls pre

dates the Employer. He said that the Employer is involved in much more construction-type activity 

than Guest Controls, which mostly performs instrumentation troubleshooting and maintenance. He 

confirmed that employees - mostly those with both electrician and instrument mechanic tickets -

have moved between the two companies. He said that, before the creation of the Employer, Guest 

Controls had the instrumentation contract at the upgrader and another contractor had the electrical 

contract. He said that the Employer was specifically incorporated to bid on contracts at the up grader, 

and now it is the only electrical contractor at the facility. He confirmed that the Employer holds a 

Saskatchewan electrical contractor's license, while Guest Controls is registered to do business in 

Saskatchewan as an instrumentation contractor. 

[16] Mr. Guest said that the Employer's electricians mainly work on motors, motor 

control centres, variable frequency drives and lighting, while the instrument mechanics mainly work 

on the distribution control system computer network, programmable logic controls, and the 
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troubleshooting of all electronic instrumentation and remote sensing. He confirmed that the 

instrument mechanics work only on systems with a supply of 110 volts or less controlled by a 

breaker or a fuse - no live work. He claimed that there is no consistency in the industry, or from 

contract to contract, between the work jurisdiction of electricians and instrument mechanics; as an 

example, he referred to the fact that, at Husky, electricians now work on the fire detection systems 

formerly maintained by instrument mechanics. He also said that, at Husky, while the Employer's 

instrument mechanics also occasionally perform work that overlaps with that of plumbers or pipe 

fitters, the Employer does not employ any plumbers or pipe fitters. 

[17] Mr. Guest admitted that none of the three employees in question, who are either 

solely journeyman or apprentice instrument mechanics, has an electrical license, restricted or 

otherwise, but would not say that they did not do electrician work. He maintained that they were 

within the description of "electrical workers" for the purposes of inclusion in the proposed 

bargaining unit. 

[18] Mr. Guest testified that the Employer had, on occasion, cC'ntacted the I.B.E.W. 

hiring hall in Edmonton to supply instrument mechanics, and that while the hall did not send any 

workers it provided the Employer with a list of names. He said that Husky sometimes requests that a 

person with instrument mechanic status alone perform certain work, and that the rates paid for 

electricians and instrument mechanics may vary depending upon experience and expertise. 

[19] In cross-examination, Mr. Guest stated that he prepared the statement of 

employment filed by the Employer after he was contacted by some employees with "certain 

concerns". However, he did not elaborate on what those concerns were or who raised them. 

[20J Gary Gordon was called to testify by the Employer. He has been qualified in 

Alberta as a journeyman instrument mechanic since 1975; he has no electrician license, nor any 

Saskatchewan qualification as an instrument mechanic. He said that he has been employed by the 

Employer as a journeyman instrument mechanic for the last one and one-half years, and that he had 

been employed by Guest Controls for three and one-half years before that. According to Mr. 

Gordon, in his experience the ratio of maintenance to construction work for instrument mechanics is 

95:5. He claimed that while with an employer in Alberta in the early 1980's he was represented by a 

10calofLB.E.W. 
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[21] Mr. Gordon described in some detail his work as an instrument mechanic at the 

Husky upgrader: maintenance of the computerized network and control systems and of the numerous 

"control loops". He said that the vast bulk of instrument and control systems at the up grader are 

electrical or electronic as opposed to mechanical or pneumatic. He said that he spends maybe ten to 

fifteen per cent of his time working with electricians, and virtually no time working with plumbers or 

pipe fitters; he said that the instrument mechanics and the electricians use a common shop at the 

workplace. He confirmed that while instrument mechanics perform calibration of electrical 

instruments, electricians do not, unless they hold a dual ticket. 

[22J In cross-examination, Mr. Gordon said that as an instrument mechanic his "electrical 

work" was restricted to removing and reinstalling an instrument from a "broken" AC circuit of 120 

volts or less or live DC circuits of 24 volts or less; if breaking the circuit goes beyond throwing a 

breaker, removing a fuse or pulling a plug, he said that he would most often call in an electrician. He 

does not use the "electrical code" in performing his work. 

Arguments 

The Union 

[23] Mr. Plaxton, counsel on behalf of the Union, argued that the standard electrical trade 

bargaining unit description ought not to be changed except for a compelling reason, and that just 

because the Employer's instrument mechanics might perform electrician's work, though not licensed 

to do so, it did not make them "electrical workers", and they should not be included in the unit under 

that description, nor should the unit description be expanded to include "instrument mechanics". He 

said that this was an application for certification of a unit of persons engaged in a trade requiring 

compulsory apprenticeship and specific licensing for serious safety reasons. 

[24] Mr. Plaxton asserted that instrument mechanics are not a recognized construction 

trade. He said that while it may be unfortunate that instrument mechanics are not so recognized, it is 

not necessarily up to the recognized trades, specifically electricians, to represent them within their 

union organizations (although, he said, they may seek to do so in the future); and, he asserted, it 

certainly was not the motivation of the Employer in this case to seek to have instrument mechanics 

included on the statement of employment for the purposes of the representation issue because the 
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Employer perceived any unfairness to them if they would not be represented in the event the Union's 

application was successful. 

[25] In support of his arguments, Mr. Plaxton referred to several decisions of the Board 

including Newbery and ICS Western, both supra, and the following: 

International Brotherhood of Electrical Workers, Local 529, v. Alron 
Electric Ltd., [1980] October Sask. Labour Rep. 34, LRB File No. l30-80 

International Brotherhood of Electrical Workers, Local 529 vs. A-Lert 
Canada Ltd., [1996] Sask. L.R.B.R. 156, LRB File No. 294-95 

Construction and General Workers' Union, Local J 80, v. Summit Pipeline 
Services Ltd., [1996] Sask. L.R.B.R. 770, L. R. B. File No. 326-96 

United Association of Journeyman and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada v. Comfort Mechanical 
Ltd., [1998] Sask. L.R.B.R. 422, L.R.B. File No.082-98 

United Brotherhood of Carpenters and Joiners of America, Local J 985 v. 
Dominion Bridge Inc., [1997] Sask. L.R.B.R. 365, L. R. B. File 302-97 

It was argued that there was insufficient reason in this case to consider altering the proposed unit 

description from that of the standard unit to add an "instrument mechanics" classification, nor to 

interpret the "electrical workers" classification as including instrument mechanics. Counsel referred 

to the Board's decision in Alron Electric, supra, where the Board clarified that the addition of 

electrical workers to the standard unit description in ICS Western, supra, was not intended to add to 

the jurisdiction of the electricians' trade division. 

[26] Counsel referred to the Board's decision in Summit Pipeline, supra, where the Union 

had applied to be designated as the agent for a labourers' bargaining unit that did not follow the 

prescribed Newbery description in that it included workers described as "specialty labourers". In 

declining to alter the standard unit description, the Board held that parties to a collective agreement 

may agree that employees will perform certain work or may create classifications which are assigned 

particular tasks, but that those arrangements should not be reflected in the description of the 

bargaining unit contained in the certification order 
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[27] Counsel also referred to the Board's decision in Comfort Mechanical, supra, where, 

in considering an application for certification of a plumbing contractor by the U.A., the Board 

removed the names of employees from the statement of employment who were not registered as 

apprentices or journeymen in the compulsory trade. 

The Employer 

[28] Mr. Wilson, counsel on behalf of the Employer, filed a written brief which we have 

reviewed. He argued that the Employer was not seeking to have the Board deviate from the standard 

Newbery description of the electricians' bargaining unit, because, he said, that description already 

includes instrument mechanics. He said that the fact that the provincial electrical agreement contains 

reference to instrument mechanics demonstrates that the Union considers itself to be a representative 

bargaining agent for persons in that trade. 

[29] Counsel argued that any decision by the Board in this case that considers instrument 

mechanics to be included within the bargaining unit description of "electrical workers", wculd affect 

only these parties and would not result in the "sweeping in" of instrument mechanics into other 

electrician bargaining units. He said that the real issue for the Board to consider was what will 

happen to instrument mechanics in terms of union representation: where will they go? Counsel said 

that one of the effects of the Newbery and ICS Western decisions, both supra, was to confirm that 

there are certain classifications that are common to more than one trade, such as welders, and said 

that the decisions expressed the view of the Board that such workers, if performing work incidental 

to one of the Newbery trades, will fall into the trade unit with which the work is connected. In ICS 

Western, the Board declined to specifically list welders in the plumbers' unit description, because it 

felt that those persons were, for the most part, caught by the existing unit description. The argument 

in the present case is that instrument mechanics is one of these kinds of trades-an adjunct to more 

than one of the Newbery trades. 

[30] Counsel referred to the recent decision of the Board in International Association of 

Heat and Frost Insulators and Asbestos Workers v. Alberta Insulation Supply and Services Ltd., 

[1998] Sask. L.R.B.R. 91, LRB File No. 368-97, where the Union had sought to include insulator 

helpers on the statement of employment for the purposes of determining the representation issue; the 

employees were originally excluded from the statement of employment by the employer on the basis 
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that they perfonned labourers' work. The Board held that the standardized bargaining unit 

description of "insulators" was broad enough to include helpers who perfonned work that is 

incidental to the trade. 

[31] Counsel asserted, on the basis of the Board's decisions in Construction and General 

Workers Union, Local 890 v. K.A.C.R. (A Joint Venture), [1984] May Sask. Labour Rep 43 and 

Operative Plasterers and Cement Masons, Local 442 v. Vector Construction Ltd., [1992] 2nd 

Quarter Sask. Labour Rep 82, that in the present case the Board ought to detennine that the main 

focus of the work of the three employees in question was clearly incidental to the electrical trade and 

they should be included in the bargaining unit applied for in the same manner as, say, welders would 

be. 

[32] Counsel referred the Board to the decisions of the Alberta Labour Relations Board in 

International Brotherhood of Electrical Workers, Local Union 424 v. JNJ Instruments Ltd., [1995] 

Alta. L.R.B.R. 452, and of the Ontario Labour Relations Board in Boise Cascade Canada Ltd. v. 

I.BE W, et aI., [1996] O.L.R.D. No. 1763. In JNJ Instruments the Alberta Board considered the 

issue of an appropriate bargaining unit for instrument mechanics. I.B.E.W. and the U. A applied for 

certification for a unit of general construction electricians and general construction pipe fitters, 

respectively; both applications covered the same group of employees who worked as instrument 

mechanics and who, apparently, perfonned pipe fitter and electrical work interchangeably according 

to the nature of the project. The Alberta Board applied a "prime function" test to detennine which 

bargaining unit the instrument mechanics should belong to. It examined the jurisdictional 

boundaries affecting instrument mechanics' work observed by the two unions and the nature of the 

work that the employees were perfonning for a majority of their time around the date of the 

application. It detennined that all but one of the instrument mechanics was perfonning pipe fitters' 

work on and around the date of the application. The Board found the pipe fitters' unit to be 

appropriate and ordered a representation vote on the U.A's application. As there was only one 

employee in the electricians' unit, the Board held that it was not an appropriate unit and dismissed 

I.B.E.W.'s application. 

[33] Counsel further asserted that Boise Cascade, supra, a case concerning jurisdiction 

between I.B.E.W. and the International Association of Machinists and Aerospace Workers 

("LAM.") over instrument mechanic work in a non-construction manufacturing plant context, 
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supported the contention tbit the provisions of the electricians' and plumbers and pipe fitters' 

provincial collective bargaining agreements, in which the representative employers' organization 

agrees to abide by the Green Book agreement on jurisdiction, and ought to compel the Board to 

consider that the electricians' standard unit description includes instrument mechanics working 

primarily on electrical and electronic systems under the rubric "electrical workers". 

The Union in Reply 

[34] In reply, Mr. Plaxton asserted that the green book defines construction work and that 

instrument mechanics do not perform construction work: they insert and calibrate instrumentation. 

He said that not everyone on a construction project is involved in Construction and that instrument 

mechanics are not. 

[35] He argued that the fact that the Board has determined persons performing electricians' 

work under a journeymen electrician for the first six months to be "electrical workers" is based upon a 

bona fide intention that they will become indentured as apprentices. 

Statutory Provisions 

[36] 

5 

Relevant sections of the Act include the following: 

The board may make orders: 

(a) determining whether the appropriate unit of employees for 
the purpose of bargaining collectively shall be an employer unit, 
craft unit, plant unit or a subdivision thereof or some other unit; 

(b) determining what trade union, if any, represents a majority of 
employees in an appropriate unit of employees, but no order under 
this clause shall be made in respect of an application made within a 
period of six months from the date of the dismissal of an application 
for certification by the same trade union in respect of the same or a 
substantially similar unit of employees, unless the board, on the 
application of that trade union, considers it advisable to abridge that 
period; 

(c) requmng an employer or a trade union representing the 
majority of employees in an appropriate unit to bargain collectively; 
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Analysis and Decision 

(37] Pursuant to s. Sea) of the Act, the Board has a broad discretion to detennine the 

appropriate unit of employees for the purpose of bargaining collectively. In the present case, the Union 

has applied for the standard bargaining unit description for electricians in the construction industry. 

The Employer has not argued that that bargaining unit description is not appropriate. There is evidence 

that work being perfonned by the Employer at the Husky up grader is construction as well as 

maintenance. Rather, the employer takes the position that the standard unit description includes 

instrument mechanics under the description, "electrical workers". 

[38] As noted above, counsel for the Employer referred to JNJ Instruments Ltd., supra, in 

which the Alberta Board applied a "prime function" test to the instrument mechanics in issue, and urged 

this Board to apply that test to the present situation to find that the instrument mechanics employed by 

the Employer should properly be in the unit sought by the Union. We note in that case the Alberta 

Board also considered the situation of welders, and treated both groups as construction workers that 

may be adjunct to more than one recognized trade, to find that both groups were employed in the unit 

sought by the U. A. However, the Alberta Board also recognized it may be that there has been such an 

evolution in the instrumentation area that instrument mechanics ought to be recognized as a new trade 

jurisdiction but, because that was not the application before it, and would require a hearing involving 

full submissions from all interested parties, it declined to consider that issue. 

[39] While, as was pointed out by counsel in his reference to K.A.C.R., supra, in particular, 

an equivalent to the "prime function" test used has been used in Saskatchewan, to detennine which 

construction union should represent workers perfonning varied construction work in more than one of 

the standard trade jurisdictions. In the present case, the Union does not seek to represent instrument 

mechanics perfonning instrument mechanic work, but to represent people perfonning electricians' 

work. In Saskatchewan, the electrical trade is a compulsory trade, the practice of which is regulated by 

statute, and persons who are not qualified and registered as apprentices or journeymen, or otherwise 

pennitted to perfonn electrical work in accordance with the legislation, are, quite simply, not to be 

perfonning such work. If indeed the Employer in this case is suggesting that the instrument mechanics 

in issue are in fact perfonning electrical work, the Union says that they ought not to be doing so unless 

they are qualified and registered or otherwise pennitted to do so, as are electricians who also hold an 

instrumentation ticket. That is, the Union only seeks to represent instrumentation mechanics to the 
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extent that they are ticketed electricians working on electrical or electronic instrumentation; if they are 

not, the Union has no interest in them; if they are, the Union has bargained provisions into the 

provincial electrical agreement to ensure that they are paid on the electricians' scale. 

[40] We have reviewed Boise Cascade, supra, referred to by counsel for the Employer and 

are unable to find that it stands for the proposition that he ascribed to it, namely, that the form of the 

provincial agreements for the electricians and the plumbers and the Green Book provisions as to the 

unions' agreement on their respective jurisdictions regarding instrumentation work, provide compelling 

argument for the Board to find that the Union ought to be forced to represent instrument mechanics in 

Saskatchewan. 

[41] In fact, in that case, there was no jurisdictional dispute between the LB.E.W. and the 

LAM. regarding the instrument mechanic work. The Employer, Boise Cascade, operated a paper mill. 

The unions' respective collective agreements with Boise Cascade dictated that members of LAM. 

perform pneumatic, hydraulic or fluidic instrumentation work and that members of LB.E.W. perform 

electrical and electronic instrumentation work. When the mill was first constructed, its instrumentation 

systems were primarily pneumatic and hydraulic. In a 1970 proceeding before the Ontario Board, when 

the bargaining rights of the then representative of the employees performing the pneumatic 

instrumentation work were terminated, LAM. and LB.E.W. both applied to represent employees 

engaged in the pneumatic instrumentation work. The Ontario Board determined that instrument 

mechanics did not constitute a craft bargaining unit. It certified the LAM. for a tag-end unit of all 

employees engaged in pneumatic instrumentation. 

[42J Given the technology and equipment in use until the 1980's, employees from one 

union or the other were responsible for the entire instrumentation loop on virtually all systems in the 

Boise Cascade mill. Beginning in the late 1970s, and increasingly more recently, many of those 

systems were being replaced or eliminated by electronic instrumentation systems. By the early 1990's, 

approximately 80 percent of the control loops involved electronic instrumentation and some degree of 

pneumatic instrumentation. The result was that the employer was often forced to assign two individuals 

to work on the same control loop since the source of the problem was not always known. Concerned 

with the duplication of costs involved, Boise Cascade unilaterally assigned certain instrumentation 

work which had previously been performed by members of the LAM. to members of the LB.E.W., 
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claiming that the jurisdictional boundaries of the collective agreements were no longer rational given 

the technological changes that had occurred. 

[43} Boise Cascade asked the Ontario Board to direct that the maintenance, repair and 

installation of all instrumentation work be assigned to members of LB.E.W., pursuant to s. 99 of the 

Ontario Labour Relations Act, 1995, which specifically provides that the Ontario Board may determine 

complaints regarding the assignment of work to persons in a particular trade union, craft or class rather 

than to persons in another, even to the point where it may alter the bargaining units defined in the 

unions' certification orders and/or their collective agreements with the employer. 

[44] The Ontario Board directed, at para. 32, that LA.M. instrument mechanics and 

LB.E.W. members performing instrumentation work would share the performance of pneumatic 

instrumentation until there were no longer persons employed solely as instrument mechanics, at which 

time all instrumentation work would then be performed by members of LB.E.W. It is interesting to 

note that the nature of description in the Ontario Board's order - that is, of the persons performing 

pneumatic instrumentatio:'1 as "instrument mechanics", and those performing electronic instrumentation 

as "LB.E.W. members" -leads to the inference in that case it was most cost-effective for the employer 

to seek to have all of its instrumentation work performed by its instrument mechanics who were also 

electricians. 

[45] Saskatchewan does not have a legislative equivalent to s. 99 of the Ontario Labour 

Relations Act providing for the determination by the Board of jurisdictional disputes between unions; in 

Saskatchewan; the construction trades unions adhere to a jurisdictional assignment plan to resolve such 

disputes. In NewbelY, supra, the Board described its rationale for standardizing the bargaining unit 

descriptions for the recognized trades in the construction industry. At 38 ff., after referring to the unit 

description by the labourers in the application then before it, the Board stated: 

Other craft unions in the construction industry similarly list in their unit descriptions a 
list of job classifications and work descriptions. The result is that certification orders 
in effect grant to the union exclusive jurisdiction over certain areas of work. Since 
there is considerable overlapping job descriptions used by unions in the description of 
bargaining units in applications for certification the Board finds itself having to decide 
jurisdictional disputes between different unions in the construction industly. 171 is 
Board is not the proper forum for such disputes. Most unions involved in the 
construction industly subscribe to the Plan for Settlement off Jurisdictional Disputes in 
the Construction Indust;y in order to settle jurisdictional disputes. 
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[46] 

As a result of the foregoing concerns, the board decided to review unit descripiions 
and certification orders in the construction industry. 

If experience proves that the above unit descriptions give rise to problems the Board 
will, of course, take whatever steps it deems necessary to eliminate the problems 
whether by change of the unit description or otherwise. 

The Board does not intend, by this policy, to inteifere in any way with collective 
bargaining. It has always been the policy of the Board that, notwithstanding the scope 
of a certification order, the parties are free, by negotiation to change the scope of those 
covered by the collective bargaining process. 

It is interesting to note, that one of the concerns expressed by the union in NewbelY 

was a concern that simplified unit descriptions might lend themselves to abuse by employers when 

completing statements of employment because of the omission of detailed job classifications or 

descriptions of work done. 

[471 In Newbery, the Board also addressed the representations made by a number of unions 

with respect to classifications of employment which are common to more than one trade, such as 

helpers, welders and riggers. The unions submitted that these classifications should be specifically 

mentioned in the unit descriptions. The Board declined, however, explaining that: 

[48J 

... to do so would defeat the purpose of the Board in defining the new unit descriptions. 
It is the view of the Board that these and similar classifications of employment are 
incidental to the trade in question and when the work so peiformed is incidental to the 
trade, the person performing the functional will naturally fall into the trade unit with 
which the work is connected. 

The Board also declined to include words in the unit descriptions which made 

reference to employees "who hold a certificate of status in accordance with T7ze Apprenticeship and 

Tradesmen's Qualification Act", stating that to do so would render the Board's certification orders 

dependent upon the continued existence of that piece of legislation and subject to change when that 

legislation was amended. However, the Board made it clear that certification or qualification under that 

legislation may be extremely important in determining whether or not a particular employee falls within 

one trade unit or a different trade unit, stating that, "in many cases it will be the determining factor": 

See, for example, Comfort Plumbing, supra. 
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[49] The standard electricians' bargaining unit description as set out in ICS Western, supra, 

as disclosed in the reasons given in that case, is meant to reflect the situation created by legislation 

which made the electricians trade a compulsory trade but permitted some persons who were not 

qualified and registered journeymen or apprentices - those with "grandfather rights" under 

apprenticeship legislation, and those shortly intending to become indentured apprentices - to perform 

such work. In Alron Electric Lld., supra, the labourers union complained that the addition of the job 

classification "electrical workers", which was intended to cover such persons, to the standard electrical 

trade unit description would create jurisdictional problems between the electricians and the labourers. 

The Board took pains to clarifY that the addition to the electricians' unit description would not be 

interpreted by the Board as intruding upon the jurisdiction of any other union. The Board stated at 34: 

[SOl 

As stated in the JJ::S. case the unit description was not intended to add to the 
jurisdiction of the electricians and was not intended to infringe upon the jurisdiction of 
any other union but to preserve the status quo. The Board will not construe it in any 
other manner. If the use of the term "electrical workers" in the LB.E. W. certification is 
abused so as to infringe upon the jurisdiction of the labourers Union, the proper forum 
for settlement of the dispute is the impartial jurisdictional disputes board for the 
construction industly. This Board is not the pr0per forum for such disputes. This was 
more fully discussed in [Newbery], the decision by which the Board gave its reasons 
for jixing units to be applied for in the construction industry!. 

ll1e standard bargaining unit description for the plumbers and pipe fitters was also 

described in ICS Western, supra, as follows: 

[51] 

all journeymen plumbers, steam jitters, pipe jitters, gas jitters, refrigeration mechanics, 
instrumentation mechanics, sprinkler jitters and all apprentices and foremen connected 
with these trades. 

That is, the Board's standard unit description for the plumbers and pipe fitters includes 

instrumentation mechanics. As such, instrumentation mechanics are neither an amorphous entity nor 

considered to be an adjunct to several recognized construction trades in the same manner as welders, 

helpers or riggers to be included under a bargaining unit generic descriptor; in fact, the concluding 

words of the unit description above refers to them as one of "these trades". Therefore, instrumentation 

mechanics are not "stateless" in terms of standard and predictable trade union representation, as counsel 

for the Employer asserted in argument. The standard unit description for the electricians was not and is 

not intended to include instrumentation mechanics nor to infringe upon the jurisdiction of the plumbers' 
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and pipe fitters' standard unit bargaining representative. In the present case, we have not been asked to 

detennine a jurisdictional dispute between LB.E.W. and the U.A. - so far as we are aware at present 

there is no such dispute - nor are we asked to detennine whether instrumentation mechanics should 

properly be considered as a recognized construction trade. We cannot predict what the outcome of such 

applications might be, were they to be made; those issues (if, in fact, they be such) are for another time 

when all interested parties may make appropriate representations. 

[52] In the present case, there are no compelling reasons to depart from the standard 

electricians bargaining unit description; the unit applied for is an appropriate unit. We also conclude 

that the names of the three persons in question, namely, Gary Gordon, Allan McGillivray, and John 

Robinson, should be deleted from the statement of employment for the purposes of detennining the 

representation issue. As the Union has demonstrated majority support for the bargaining unit applied 

for, an Order will issue in the usual fonn designating the Union as the certified bargaining agent for the 

standard electricians' bargaining unit. 

DISSENT 

Marianne Hodgson, Board Member: 

[53] 

The appropriate unit should include journeymen and apprentice instrument 

mechanic. 

Certification - Statement of employment - Electrical trade division should 

include journeymen and apprentice instrument mechanic. 

Compelling Precedents: 

Newbery, supra, was amended by ICS Western, supra, to include "electrical 

workers". ICS Western did not name specific trades to be included in the 

"electrical workers" classification because "these and similar classifications 

of employment are incidental to the trade in question and when the work so 

perfonned is incidental to the trade, the persons perfonning the work will 

naturally fall into the trade unit with which the work is connected." 
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In KACR, supra, "the Board will charecterize the craft in which they were 

employed for a majority of their time as the one governing their status." 

Also, Vector Construction, supra, cited KACR saying, "If the main focus of 

the employees' work, for a reasonably representative period of time prior to 

the filing of the application, is work that is done by the members of a 

particular trade, then the employee is considered a member of that trade for 

the purpose of calculating majority support (or not)." 

Decisions from other jurisdictions: 

JNJ Instruments, supra, used the "prime function" test: "the work that 

employees were performing for a majority of their time around the date of 

application." 

We heard compelling evidence that describes the instrument mechanics' work 1S dealing with 

feedback loops that are electronic. There are wires through which electricity flows - not pipes 

through which steam or other gases flow. The instrument mechanics work with electronic devices 

and computers. 

[55] 

Boise Cascade, supra, cites historic precedent. Work assignments made on 

the basis that in-house installation, maintenance and repair of pneumatic, 

hydraulic and fluidic instrumentation has been performed by the 

International Association of Machinists and Aerospace Workers employees, 

and in-house installation and repair of electric and electronic instrumentation 

including metering control instruments and certain computer systems, has 

been performed by LB.E.W. employees. 

Regarding the Green Book Letter ofVnderstanding between the V.A. and LB.E.W., 

the current LB.E.W. collective agreement includes Instrument Mechanics in the definition of 

"Journeyman" and "Apprentice". It seems highly likely that LB.E.W. will claim these workers once 

certification is approved since they fall within the tern1S of the current agreement. 
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[56} We heard evidence that a journeyman instrument mechanic can apply to obtain a 

restricted journeyman electrician's licence in Saskatchewan by completing an application. Such 

application, once approved, would enable the restricted journeyman to belong to the LB.E.W. It 

seems likely, therefore, that the licensing authority deems there to be a close approximation of the 

skills of these trades people. 

[57J Finally, it seems that a decision to exclude journeymen and apprentice instrument 

mechanics from the LB.E.W. is precedent-setting for the province of Saskatchewan. They will never 

be able to belong to LB.E.W. They will not be able to form their own union because of the 

construction industry requirements and some provisions of the Trade Union Act. Therefore, a 

division will be created in which the wages and working conditions of these instrument mechanics 

may very well be negatively affected. 
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GARY SPRINGER, DOUG FERRIS and DENIS DUPERRAULT, Applicants and 
SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT 
STORE UNION, LOCAL 540, Respondent 

LRB File Nos. 290-99, 293-99 & 294-99, December 3, 1999 
Chairperson: Gwen Gray; Members: Judy Bell and Bob Todd 

For the Applicant: John Hill 
For the Respondent: Larry Kowalchuk 

Facts 

[1] 

Remedy - Interim order - Criteria - Board declines to grant relief where 
applicant, on the evidence presented in the interim application, fails to show an 
argnable case in the main application. 

The Trade Union Act, s. 5.3 

INTERIM APPLICATION 

REASONS FOR DECISION 

Gwen Gray, Chairperson: The applicants are members of Saskatchewan Joint 

Board, Retail, Wholesale and Department Store Union, Local 540 (the "Union") and were employed 

at a warehouse operated by Federated Co-operative Association Limited ("FCLI!) in the City of 

Regina until its closure in December, 1993. Over the course of the past six years, the Union has 

litigated a grievance against FCL relating to the closure of the warehouse and the contractual 

obligations FCL owed to its employees in relation to the closure. The Union won a substantial part 

of its grievance and some 50 employees were identified by the arbitrator as entitled to damages 

calculated according to formulas which the arbitrator set down in two sets of reasons. FCL, 

however, indicated that it intended to seek judicial review of the arbitrator's award and proceeded to 

do so. 

[2] In the meantime, the Union and FCL agreed to enter into settlement discussions, the 

results of which concluded with an agreement on the part of FCL to pay to the Union the sum of 

$726,000 as settlement of all claims arising from the closure. The Union notified all members by 
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regis:ered mail of a meeting to discuss the settlement. The letter indicated as follows: "These 

damages are being offered to all 104 witnesses and not just the 50 or so described as winners in Mr. 

McKay's final award." The letter reached the three applicants in this case prior to the meeting, 

although in one instance, only one day before the meeting. 

[3] The applicants attended the meeting on October 15 th at the Union hall. At that time, 

members were presented with a proposed distribution of the settlement funds. The members voted 

on the proposed distribution and, according to the Union, 75% of the membership agreed with the 

proposed distribution. The votes were taken by secret ballot on two different colours of ballots - one 

for employees who were identified in the McKay award as being entitled under his formula to 

damages from FCL and one for employees who were identified in the McKay award as not being 

entitled to damages. The Union checked the majority calculation for both groups of ballots and 

ascertained that a majority of both groups supported the proposed distribution. The distribution was 

planned to take place on December 3, 1999 but was voluntarily postponed by the Union to enable the 

applicants to bring this application for interim relief. 

[4] The applicants' complaint is framed under s. 25.1 of The Trade Union Act (the "Act") 

which entitles a trade union member "to be fairly represented in grievance or rights arbitration 

proceedings under a collective bargaining agreement by the trade union. " in a manner that is not 

arbitrary, discriminatory or in bad faith." 

[S} The specific complaint of the three applicants in these proceedings is that the 

meeting notice given to them was short; that there was insufficient time to consider the distribution 

proposal; and that the members identified in the McKay arbitration award as being entitled to 

damages from FCL were not given an opportunity to meet and vote separately from the remaining 

members. The individuals who were permitted to vote at the meeting in question included only those 

employees whose claims had been considered and determined in the McKay arbitration. The 

applicants disagree with the proposed distribution as it results in a substantial reduction of the 

amount of damages which they would receive under the formula set forth in the McKay arbitration 

award. 
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Decision 

[6] The Board has authority under s. 5.3 and s. 42 of the Act to issue interim orders prior 

to a final determination of an application before the Board. In Hotel Employees and Restaurant 

Employees Union, Local 206 v. Canadian Hotels Income Properties Real Estate Investment Trust 

#19 Operations Ltd., operating as Regina Inn Hotel and Convention Centre, [1999] Sask. L.R.B.R. 

190, LRB File No. 131-99, the Board set out the criteria for obtaining interim relief in the following 

terms at 194: 

[7] 

The Board is empowered under ss. 5.3 and 42 of the Act to issue interim orders. The 
general rules relating to the granting of interim relief have been set down in the cases 
cited above. Generally, we are concerned with detennining (1) whether the main 
application reflects an arguable case under the Act. and (2) what labour relations 
harm will result if the interim order is not granted compared to the harm that will 
result if it is granted. (see Tropical Inn, supra, at 229). This test restates the test set 
out by the Courts in decisions such as Potash Corporation a/Saskatchewan v. Todd et 
al., [1987] 2 W WR. 481 (Sask. CA.) and by the Board in its subsequent decisions. In 
our view, the modified test, which we are adopting from the Ontario Labour Relations 
Board's decision in Loeb Highland. S1!J2IJ1, focuses the Board's attention on the labour 
relations impact of granting or not granting an interim order. The Board's power to 
grant interim relief is discretionary and interim relief can be refused for other 
practical considerations. 

In the present application, we do not find that the Applicants have established an 

arguable case under the Act. The facts, as stated in the affidavits filed by the applicants and the 

arguments raised by Mr. Hill, counsel for the applicants, do not raise an allegation of arbitrariness, 

discrimination or bad faith on the part of the Union toward the applicants. The Union used a democratic 

method to determine the method for distributing a settlement fund among its members who were 

affected by the Union's grievance. The method is challenged by the applicants on the grounds that only 

those members who were identified by the McKay award as being entitled to damages under the 

arbitrator's formula should meet and vote on the method of distributing the settlement amount. In our 

view, the extension of the duty of fair representation to this level of internal union democracy is highly 

speculative under the current jurisprudence and it would be wrong for the Board to disrupt the internal 

processes established by the Union's membership where the likelihood of finding a breach of the duty of 

fair representation on the facts as presented in the affidavit material is negligible. 

[81 The Board therefore dismisses the application for interim relief. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 4283, Applicant and DUCK 
MOUNTAIN AMBULANCE CARE LTD.; Respondents 

LRB File No. 096-99; December 13, 1999 
Vice-Chairperson, James Seibel; Members: George Wall and Brenda Cuthbert 

For the Applicant: Harold Johnson 
For Duck Mountain Ambulance Care Ltd.: Larry Seiferling, Q.c. 

Employee - Managerial exclusion - Board holds that operation supervisor 
exercises a degree of managerial function so as to create an insoluble conflict with 
members of the bargaining unit - Board excludes operation supervisor 

Tlte Trade Union Act, ss. 5(a), 5(b) and 5(c). 

REASONS FOR DECISION 

Background 

[I} James SeibeI, Vice-Chairperson: The Canadian Union of Public Employees, Local 

4283 (the "Union") applied for an order to be designated as the certified bargaining agent of all 

employees of Duck Mountain Ambulance Care Ltd. (the "Employer"), except the chief executive 

officer of ambulance operations and the executive director. There were two issues at the hearing: 

firstly, whether the position of operations supervisor should also be excluded from the bargaining 

unit, on the grounds that he is not an employee within the meaning of the The Trade Union Act, R.S.S. 

1978, c. T-17 (the "Act"); and, secondly, whether the alleged involvement of the operations 

supervisor in the organizing campaign so taints the evidence of support that the Board should order a 

vote of employees with respect to the representation issue. The Employer took no issue with the 

appropriateness of the proposed unit. 

[2] At the commencement of the hearing, the Union agreed that the names of Tara 

Philips and Jason Johnson should properly be deleted from the statement of employment. 
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Employer's Evidence: 

[3] lames Pollock is the owner and chief executive officer of the Employer, which 

operates an ambulance service under contract with the Assiniboine Valley Health District. Mr. 

Pollock, who is certified as an emergency medical technician ("EMT"), testified that the Employer 

has been in business for some ten years. He said that he oversees the entire operation and the 

executive director, Tracy Brooks, performs the office and administrative duties. Mr. Pol1ock, who 

also has other business interests, divides his time between the Employer's operation and his other 

interests. Depending upon demand for ambulance service, he sometimes covers shifts or attends on 

calls. 

[4] The Employer maintains five ambulance units and has approximately 19 staff 

including Mr. Pol1ock and Ms. Brooks. Two units are based in Kamsack and one unit is based in 

Norquay; the remaining units are spares. Under its contract with the health district, the Employer 

provides basic emergency medical responder service at both Norquay and Kamsack, and it agreed to 

pr,wide advanced emergency medical technician service or paramedic service at Kamsack. At the 

date of application, April 14, 1999, the Employer had one advanced EMT, Tom Burkhart, and one 

paramedic, Garth Zellmer, on its staff. Six full-time ambulance personnel are based in Kamsack and 

work a 9-day rotation - 6 days on and 3 days off - balancing their work rotation between the 

primary call-out unit ("first car") and the secondary unit ("second car"). The balance of part-time 

and casual ambulance personnel are based in either Kamsack or Norquay. They carry portable radios 

and are on-call for a nominal hourly rate, earning the full rate if required to attend on a cal1. 

[5] Ms. Brooks is responsible for office administration, data entry, invoicing, accounts, 

and liaison with the health district. Mr. Zellmer was the Employer's operations supervisor until 

shortly before the hearing. Prior to February, 1998, the Employer did not have a paramedic on staff. 

Mr. Zellmer had responded to a newspaper advertisement for a paramedic placed by the Employer. 

At the time, Mr. Pollock envisaged that the new position would be part of the "management team". 

When he offered the position to Mr. Zellmer in March, 1998, he asked Mr. Zellmer to sign a two 

year "contract" for the position described as "Operations - Team Leader (Out of Scope)". The term 

"contract" is used advisedly because the document is really little more than a job description, listing 

the general duties and responsibilities of the position; for example, it contains no terms respecting 
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salary, benefits, hours of work, etc. Mr. Pollock said that Mr. Zellmer was initially hired at $2,400 

per month as a paramedic-EMT. 

[6] By the time Mr. Zellmer arrived to start work in April, 1998, Mr. Pollock had 

decided to expand the duties of the position and asked Mr. Zellmer if he would become the 

Employer's "operations supervisor". Mr. Zellmer agreed. His salary was increased to $2,500 per 

month. The role of the operations supervisor, as Mr. Pollock envisaged it; included: managing the 

day-to-day practical operation of the business; providing guidance of subordinate staff; ensuring that 

the staff properly perform unit checks; ensuring that calls are covered; bringing in extra staff to cover 

absences or if a third car is required; authorizing leaves of absence and shift changes; participation in 

discipline and hiring as part of the management team; evaluating the work performance of 

subordinates. The contract signed by Mr. Zel1mer makes reference to some of these functions but 

not to others, such as the authority to impose discipline and participation in the hiring process. 

[7] Mr. Pollock described the role of the operations supervisor as performed by Mr. 

Zellmer in several of these areas. He said that Mr. Zellmer had access to the Employer's credit cards 

and accounts for the purposes of ordering equipment and could authorize additional wage costs if 

extra personnel were required. 

[8] With respect to the roles of each of Mr. Pollock, Ms. Brooks and Mr. Zellmer in the 

hiring process, Mr. Pollock said that applications in response to newspaper advertisements are 

screened by one or more of them. Certain applicants are interviewed by at least two of them; the 

decision on hiring is then made after discussion by the three of them. Mr. Pollock stated that call-in 

of additional or replacement staff and authorization of leaves and shift changes are made by anyone 

or more of them, depending on who is working or available at the time. 

[9] With respect to the authority to impose discipline and discharge, Mr. Pollock 

testified that he envisaged that the operations supervisor would have this authority. He said that this 

was made clear to Mr. Zellmer when he was hired. According to Mr. Pollock, Mr. Zellmer could 

issue immediate verbal warnings, and could issue written warnings or impose discharge after 

discussion with himself and Ms. Brooks. 
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[10] Mr. Pollock described three instances attracting formal disciplinary action during 

Mr. Zellmer's tenure as operations supervisor. The first two instances occurred shortly after Mr. 

Zellmer started with the Employer, in May, 1998. Mr. Pollock, Ms. Brooks and Mr. Zellmer met to 

discuss the situations of two employees. With respect to one of the employees, Mr. Pollock wanted 

to terminate him and Mr. Zellmer wanted to reprimand him; with respect to the other employee, Mr. 

Zellmer wanted to terminate him and Mr. Pollock wanted to reprimand him. Both employees were 

given letters of reprimand signed by Mr. Zellmer. The letters were mainly composed by Mr. 

Zellmer. One employee, whom Mr. Zellmer originally wanted to terminate, was dismissed a month 

or two later. Mr. Zellmer composed the termination letter which he signed along with Mr. Pollock. 

In the third instance, which occurred in January, 1999, on directions from Mr. Pollock, Mr. Zellmer 

interviewed and suspended an employee for breach of the Employer's alcohol policy. The letter of 

suspension was signed by Mr. Pollock and Ms. Brooks. 

[11] Although Mr. Pollock had a concurrent and veto authority over disciplinary matters, 

Mr. Pollock testified that Mr. Zellmer was paid to exercise this authority. Mr. Zellmer received an 

increase in salary to $2,700 p~r month in September, 1998; and, he requested a further raise to 

$3,000 per month in December, 1998, but Mr. Pollock rejected the request as he felt that Mr. Zellmer 

was receiving a competitive salary. Mr. Pollock testified that Mr. Zellmer's duties changed 

somewhat around February, 1999 when Mr. Zellmer approached him and asked to be released from 

the term of his contract. Mr. Pollock said that from the beginning of late 1998 he was increasingly 

driven to overrule Mr. Zellmer's decisions and he described a change in Mr. Zellmer's attitude, 

which suggested to him that Mr. Zellmer was not interested in performing some of the managerial 

aspects of his job. There was no suggestion made that Mr. Zellmer did not properly perform his 

paramedic duties at all times. 

[12] Mr. Pollock testified that he did not become aware of a union organizing drive until 

he received notification from the Board that the certification application had been filed in April, 

1999. When asked by Board member Wall why the contract with Mr. Zellmer described the position 

as "out of scope" at the time when no Union was present in the workplace, Mr. Pollock stated that he 

knew Mr. Zellmer's previous Employer was unionized and that he thought that it was possible that a 

union might try to organize his company; he wanted to ensure that the new position would be 

excluded from the bargaining unit in the event of future certification. 
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[13] Tracy Brooks has been employed by the Employer since April, 1995, initially as an 

emergency medical responder ("EMR"), then as an assistant to the office manager and, eventually, 

two years ago, as executive director. She holds a degree in education and a health-care 

administration certificate. In addition to general office work as described by Mr. Pollock, her duties 

included preparation of the staff schedule, which is made up one-year in advance, and assisting Mr. 

Pollock in contract discussions with the health district. Prior to Mr. Zellmer arriving to become the 

operations supervisor, Ms. Brooks handled requests for time off and found replacement staff for 

absences due to illness, and she continued to perform these functions in Mr. Zellmer's absence. She 

said that Mr. Pollock had confided in her about his ideas of the scope of the new position indicating 

that he wanted more time to give attention to his other business interests. She said that she was 

present during one discussion that Mr. Pollock had with Mr. Zellmer about becoming operations 

supervisor, and she said Mr. Zellmer was excited about the prospect of implementing advanced life 

support service in the operation. They discussed the fact that the Employer's staff had not worked 

with paramedics before and the re-formulation of the Employer's policies and procedures including a 

new personnel manual. 

[14] Ms. Brooks said that Mr. Zellmer was out in the garage and service area with the 

staff whenever he worked, and that she did not deal very much with the staff on an individual basis. 

She said that she, Mr. Pollock and Mr. Zellmer started off having weekly management meetings to 

discuss such matters as which staff should be scheduled to handle pre-booked transfers, the ordering 

of supplies, ambulance standby arrangements for upcoming public events, and staff problems. She 

said that Mr. Zellmer handled problems with individual staff without further authorization, although 

he frequently came to either herself or Mr. Pollock for advice when he first started. She said that she 

viewed Mr. Zellmer as part of the "management team" along with herself and Mr. Pollock. 

[15] Ms. Brooks corroborated the position taken by Mr. Pollock with respect to Mr. 

Zellmer's disciplinary authority, suggesting that it would be Mr. Zellmer who would best know how 

employees were performing. According to Ms. Brooks, Mr. Zellmer spoke to two of the three 

employees referred to by Mr. Pollock, who were disciplined, and Ms. Brooks and Mr. Zellmer made 

the decision to fire the employee referred to by Mr. Pollock. With respect to the suspension of the 

third employee, Ms. Brooks and Mr. Pollock contacted Mr. Zel1mer to advise him of their opinion 

that the employee should be suspended and Mr. Zellmer agreed with their opinion. Ms. Brooks and 

Mr. Zellmer spoke to the employee when he came into work, and Mr. Zellmer gave him the letter of 
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suspension. She said that Mr. Zellmer came up with the idea to administer a quiz to, and ask for a 

written essay from, an employee who had some difficulties with his manner of driving; and he later 

administered the quiz to all the employees. According to Ms. Brooks, the Employer received 

between 5 and 10 requests for shift change per month, which could be approved by herself, Mr. 

Pollock or Mr. Zellmer, and Mr. Zellmer often granted such approval. 

(16) Ms. Brooks said that she did not become aware of the certification application until 

April 16, 1999 when a letter was received from the Board. She and Mr. Pollock had a discussion 

about it but did not speak to Mr. Zellmer until three days later, because he was on days off. At that 

point they were unaware that Mr. Zellmer supported the organizing drive. When Mr. Pollock 

advised them that, as managers, none of them should discuss the matter with the employees, Mr. 

Zellmer advised them that the Union had told him that he could be part of the bargaining unit. She 

said that she and Mr. Pol1ock then suspected that Mr. Zellmer might be involved and he was cut out 

of the management information loop. 

(17) Stacy Horkoff was called to testify on behalf of the Employer. She res:des in 

Norquay and is employed by the Employer as an EMR. She said that the only person who spoke to 

her in person about union organizing was Mr. Zellmer, when she happened to meet him by chance at 

the home of another employee, Roxanne Seitz, near Norquay. Ms. Horkoff said that in the presence 

of Ms. Seitz, Mr. Zellmer told her that the Union was being formed and that she was the only one of 

the Norquay staff who had not signed in support. She said that he told her she would have to be part 

of the Union in order to retain her job. She said that Mr. Zellmer talked about increased wages, some 

benefits and an end to being berated by the Employer. In cross-examination, Ms. Horkoff said that 

the conversation lasted about 20 minutes, but she was unable to say when it had taken place. 

The Union's Evidence 

[18] Garth Zellmer was called to testify on behalf of the Union. At all material times he 

was employed as the Employer's operations supervisor. He confirmed the circumstances of his 

hiring as outlined in the evidence of Mr. Pollock. He confirmed that his starting salary was $2,400 

per month and was surprised to see that his first paycheck was for $2,500; Mr. Pollock told him that 

he had decided to increase the monthly rate because Mr. Zellmer took on the operations supervisor 
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position. Mr. Zellmer stated that when he was hired he had a verbal agreement with Mr. Pollock that 

he would receive a pay increase to $3,000 per month after the first year. 

[19J Mr. ZelImer said that when he was hired he believed he was to have a managerial 

capacity, but that after two or three months it became clear to him that he had no such authority. 

With respect to the instances of employee discipline in which he was involved, Mr. ZelImer said that 

the process was a three-way collaboration between himself, Ms. Brooks and Mr. Pollock. In the case 

of the first two instances of discipline, Mr. ZelImer admitted in cross-examination that he had written 

the disciplinary letters to the employees as a manager. He said that he had composed the first draft 

and that it was changed during the course of a discussion between himself and Ms. Brooks and Mr. 

PolIock. However, he denied that he had the authority to terminate or suspend employees, but only 

to make a recommendation in that regard to Mr. PolIock. He confirmed, however, that his 

recommendations with respect to the first two incidents were accepted. 

[201 Mr. Zellmer said that at that time he believed he was a manager, but soon after it 

became clear to him that he had no decision-m.lking authority. By the time of the disciplinary 

instance respecting the third employee in December, 1998, he said he did not view himself as an 

operations supervisor. He said his decisions were continuously overruled and he was demeaned in 

front of the employees by Mr. Pollock. As examples, he said his selections of staff for patient 

transfers to other centers were vetoed by Mr. PolIock, and that although he was the paramedic, Mr. 

PolIock would not allow him to set up the ambulance in the way that he wanted it. Mr. Zellmer said 

that the situation accelerated and that by April, 1999 he no longer viewed himself as a manager, 

although he said he had begun to become frustrated after the first couple months of employment 

because it seemed that his suggestions were seldom accepted by Mr. Pollock. 

[21] With respect to the hiring function, Mr. Zellmer said that he went through the 

resumes that had already been called by Mr. PolIock and sat in on some interviews with either Mr. 

PolIock or Ms. Brooks; indeed, he said, it was Mr. Pollock who would decide who would be hired 

even when he had not attended the interview. 

[22] In cross-examination, Mr. Zellmer denied that he had the authority to authorize shift 

changes, stating that, in practice, only Mr. Pollock or Ms. Brooks authorized such changes even if he 

was the only one to sign the approval. He said that before he would bring in relief staff to cover 
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absences or for additional service requirements he would have to call Mr. Pollock and ask him what 

to do, except for one time when Mr. Pollock was out of town. In cross-examination he admitted that 

Mr. Pol1ock and Ms. Brooks knew who all the staff were and that he did not. He said that Mr. 

Pollock would interfere to the extent that he would overrule Mr. Zellmer as to which employees on 

shift would be assigned to a particular call or car. 

[23J When asked in cross-examination whether he was "in charge" when both Mr. 

Pollock and Ms. Brooks were absent, he said that he was for the first couple of months of 

employment, but later it was a fellow employee, Mike Cross, who was in charge. By April, 1999, he 

said that he was acting strictly as a paramedic rather than as operations supervisor. He described the 

situation between himself and Mr. Pollock as tense and uncompromising on the part of Mr. Pollock. 

[24] Mr. Zellmer said that the Union began organizing in April, 1999, and, although, he 

was already very disenchanted by his perception of the deterioration of his authority functions and 

his relationship with Mr. Pollock, he said that he was not involved in organizing initially. When a 

conversation arose between employees over coffee regarding the organizing campaign, Mr. Zellmer 

said that he told them not to talk about it, but did admit that opinions about the situation were 

expressed. He said that his meeting with Stacy Horkoff occurred after the certification application 

had been filed and he had already decided he wanted to be in the bargaining unit; he said that he had 

had the day off so he thought he would travel out and see if he could have her sign a membership 

card. He denied that he had made any comments which could be construed as threatening to her job. 

He said that he explained some of the benefits of a union such as a grievance procedure and perhaps 

higher wages. 

Employer's Evidence in Rebuttal 

[25] Counsel for the Employer was allowed to recall Tracy Brooks for the limited purpose 

of addressing the issue of supervision when neither she nor Mr. Pollock was at the workplace. She said 

that the most senior person on the shift was in charge, but that Mr. Zellmer had overall authority and 

responsibility . 
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Statutory Provisions 

[26J 

2 

Relevant provisions of the Act include the following: 

In this Act: 

(j) "employee" means: 

(i) a person in the employ of an employer 
except: 

(A) a person whose primary 
responsibility is to actually exercise 
authority and actually perform 
functions that are of a managerial 
character, or 

(B) a person who is regularly acting 
in a confidential capacity with 
respect to the industrial relations of 
his or her employer. 

(i. 1 ) a person engaged by another person to 
perform services if, in the opinion of the 
board, the relationship between those 
persons is such that the terms of the contract 
between them can be the subject of collective 
bargaining. 

5 The board may make orders: 

(a) determining whether the appropriate unit of employees for the 
pwpose of bargaining collectively shall be an employer unit, craft 
unit, plant unit or a subdivision thereof or some other unit; 

(b) requiring an employer or a trade union representing the 
majority of employees in an appropriate unit to bargain collectively; 

(c) requiring an employer or a trade union representing the 
majority of employees in an appropriate unit to bargain collectively; 

(m) subject to section 5.2, determining for the purposes of this 
Act whether any person is or may become an employee; 
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6(1) In determining what trade union, if any, represents a majority of 
employees in an appropriate unit of employees, in addition to the exercise of any 
powers conferred upon it by section I8, the board may, in its discretion, subject to 
subsection (2), direct a vote to be taken by secret ballot of all employees eligible to 
vote to determine the question. 

18 The board and each member thereof and its duly appointed agents have the 
power of a commissioner under The Public Inquiries Act and may receive and accept 
such evidence and information on oath, affidavit or otherwise as in its discretion it may 
deem fit and proper whether admissible as evidence in a court of law or not. 

Arguments 

[27] Mr. Seiferling, counsel on behalf of the Employer, said that there were two issues: the 

exclusion of Mr. Zellmer, as a manager, from the proposed bargaining unit, and whether or not the 

evidence of support was tainted by his involvement in the organizing campaign. 

[28] He argued that Mr. Zellmer was hired to be a manager and had admitted in his O\vn 

evidence he thought that was his role; however, the role the Employer wanted Mr. Zellmer to fulfill, 

and the role Mr. Zellmer believed he should be performing, were at odds. He said, however, the fact 

that Mr. Zellmer was unable to fulfill what was required of him does not change the fact that the 

position of operations supervisor is managerial. He asserted that the Employer's business required a 

hands-on supervisor in its service operations, and that requirement would pertain even more 

importantly in the event that the certification is granted; for example, he said that the Employer would 

require the operations supervisor to enforce the Employer's work rules and to be involved in its 

collective bargaining as the eyes and ears of management on the operations side. 

[29] Counsel argued that the evidence shows Mr. Zellmer in fact imposed severe discipline 

on an employee on more than one occasion, and that while doing so he was perceived both by himself, 

Mr. Pollock and Ms. Brooks as part of the management team that made the decision. He further argued 

that the evidence shows that other employees in the workplace would have perceived Mr. Zellmer to 

have the power to impose discipline: he had written and signed the disciplinary letters, including a letter 

of termination. Counsel also asserted that there was evidence Mr. Zellmer performed or participated in 

the hiring function, screening applications and participating in interviews; he said it was natural that the 

operations supervisor should be involved in the hiring for positions in the ambulance operations. 
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[30] With respect to the issue of Mr. Zellmer's alleged involvement in the organizing 

campaign, counsel for the Employer stated that the Employer was not asking the Board to reject all 

evidence of support for the Union, but to simply order a vote. He agreed that if the Board should find 

that the Union does not have majority support but, has sufficient support such that the Board would 

ordinarily order a vote anyway, then the Employer did not seek to have the Board determine the issue of 

alleged improper involvement. 

[31] 

[32J 

Counsel for the Employer cited the following decisions in support of his argument: 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union 
v. Remai Investments Corporation, o/a The Imperial 400 Motel (Sw~ft 

Current), [1997] Sask. L.R.B.R. 335, and [1997] Sask. L.R.B.R. 303, LRB 
File Nos. 014-97 & 019-97 

West/air Foods Limited (SuperValu) v. United Food and Commercial 
Workers Int'/ Union, [1981] Feb. Sask. Labour Rep. 66, LRB File No. 085-
80 

Board of Governors of University Hospital v. Saskatchewan Union of 
Nurses, [1984] Nov. Sask. Labour Rep. 31, LRB File No. 089-84 

Mr. Johnson, counsel on behalf of the Union, argued that Mr. Zellmer was an 

"employee" within the definition under s. 2(t) of the Act, in that his "primary responsibility" was as a 

paramedic and not exercising authority or performing functions of a managerial character. 

[33] Counsel also asserted that the alleged extent of Mr. Zellmer's involvement in the 

organizing drive would not be sufficient to taint the evidence of support in general but, at worst, 

might result in the Board not considering evidence of support by Ms. Horkoff, if indeed any exists. 

Analysis and Decision 

[34] At the core of the determination as to whether an individual is an employee for the 

purposes of the Act or ought to be excluded on the basis that they exercise managerial authority, is 

the assessment of the evidence that would tend to demonstrate that they have, or would be likely to 

have, a conflict of interest in a labour relations sense with the members of the proposed bargaining 
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unit. The Board has expressed this rationale in several fairly recent decisions, including Remai 

Investments, supra, at 337-38: 

[35] 

The roots of the rationale lie in the right guaranteed under the Af.:1for employees to 
join together to bring their collective power to bear on the determination of their 
terms and conditions of employment. In the hierarchy of an organization, there are 
inevitably persons whose role in selecting, directing and evaluating the workforce 
has a significant impact on those terms and conditions of employment. Legislatures 
and labour relations boards have concluded that in the construction of collective 
bargaining relationships, the placing of such persons among the group of employees 
whose terms and conditions of employment are subject to collective bargaining 
would create a conflict of interest bet1veen their responsibility as a representative of 
the employer to assist in determining the shape and future of the employee group, 
and their interest as a member of that group in the exercise of collective influence. 

The decision is an extremely important one, as stated in City of Regina v. Regina 

Professional Fire Fighters' Association, [1994] 2nd Quarter Sask. Labour Rep. 73, LRB File Nos. 

255-93 & 268-93, at 76: 

[36] 

... both jj-om the point of view of the integrity of the bargaining relationship and jl-om 
the /JOint of view of the rights of individuals to engage in collective bargaining. 

The following statement by the Board in City of Regina v. Canadian Union of Public 

Employees and Regina Civic Middle Management Association, [1995] 3rd Quarter Sask. Labour Rep. 

153, LRB File No. 268-94, at 158, and approved of in Remai Investments, supra, summarizes the 

issue and the overarching general consideration in determining the issue: 

[37] 

At the heart of the decision the Board must make is the question whether in any 
particular case the duties which are attached to a position are of a kind and extent 
which would create an insoluble conflict bet1veen the responsibility which someone 
performing managerial functions owes to an employer, and the interests of that person 
and his or her colleagues as members of a bargaining unit. Because such a conflict is 
in many cases a matter of degree, it is impossible to state anyone test which can be 
used to determine whether a particular person falls on one side of the line or the other. 

While no exhaustive list can be made of factors which may be relevant to the 

determination, the question is essentially a factual one: the Board examines the existence of 

managerial functions, and assesses the degree of independent decision making authority, the nature 

of the decisions made, and the extent to which the individual formulates and implements employer 

policy, administers the business and directs the workforce. See, Saskatchewan Union of Nurses v. 
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Sisters of Charity of Montreal (Grey Nuns) operating St. Joseph's Hospital and Foyer d'Youville, 

[1985] April Sask. Labour Rep. 46, LRB File No. 378-84, at 47. 

[38} In West/air Foods Ltd., supra, at 71, the Board enumerated several of the more 

important functions which consistently have been considered in making this determination. 

Reference should be made to the full case report for the complete discussion, but they are 

summarized as follows: 

a) 

b) 

c) 

d) 

e) 

f) 

g) 

[39] 

The extent of the power to hire new employees; 

The extent of the power to discipline; 

The extent of the power to promote and demote; 

The extent of the authority to administer personnel policies (and the 
collective agreement and grievances, if applicable); 

The extent of the authority to evaluate employee performance; 

The extent of the power to direct the workforce, including such tasks as 
scheduling, authorization of overtime, approval of vacation and leaves of 
absence, etc. 

The nature and extent of the discretion to affect, and responsibility for, the 
overall performance of the work area or department. 

Of course, these are only some of the factors that may pertain to a given situation 

and the list is not meant to be exhaustive; depending upon the circumstances of the individual case, 

certain functions may be more clearly defined and have more prominence than others. The tendency 

towards dogmatism must be resisted; each situation must be assessed according to its own facts. 

[40J As stated by the Board in Grain Services Union (ILWU Canadian Area) v. AgPro 

Grain Inc., [1995] 1st Quarter Sask. Labour Rep. 243, LRB File No. 257-94, at 246: 

It is often difficult to distinguish those configurations of these clues which indicate that 
a person has true managerial authority from those in which such authority is so 
attenuated or insignificant as not to justifY exclusion from the bargaining unit. The 
Board must be cautious about accepting titles or vague attributions of managerial 
authority as a basis for depriving employees of the opportunity to have their interests 
represented by a trade union. 
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[41] However, the Board has accepted that certain of these functions, generally, are more 

accurate and important indicia of managerial authority and status than are others. In a series of 

recent decisions delineating the boundary between so-called "middle management bargaining units" 

and the larger general bargaining unit, the Board has described the core criteria as being the extent to 

which a supervisory position is in "conflict in a labour relations sense" with members of the 

bargaining unit, and whether the extent of any such conflict is sufficient to render the supervisor's 

position incompatible with membership in the unit. In Saskatchewan Government Employees' Union 

v. Saskatchewan Liquor and Gaming Authority; Saskatchewan Liquor Store Managers' Association 

v. Saskatchewan Liquor and Gaming Authority, [1997] Sask. L.R.B.R. 836, LRB File Nos. 037-95 & 

349-96, at 854, the Board described a more focus sed approach to the issue than it had used in the 

past: 

[42] 

The job functions which the Board considers central to the finding of managerial status 
includes the power to discipline and discharge, the ability to influence labour 
relations, and to a lesser extent, the power to hire, promote and demote. Other job 
functions, such as directing the worliforce, training stafJ assigning work, approving 
leaves, scheduling of work and the like are more indicative of supervisory functions 
which do not, in themselves, give rise to conflicts that would undermine the 
relationship between managemen: and union by placing a person too closely identified 
with management in a bargaining unit. 

This approach has been used by the Board in many recent decisions including the 

following: 

City of Saskatoon v. Canadian Union of Public Employees, Local 59 and 
Saskatoon Civic Middle Management Association, [1998] Sask. L.R.B.R. 
321, LRB File No. 232-97; 

City of Saskatoon v. Canadian Union of Public Employees, Local 59 and 
Amalgamated Transit Union, Local 615, [1998] Sask. L.R.B.R. 335, LRB 
File No. 244-97; 

Service Employees' International Union, Local 333 v. Congregation of 
Sisters of Notre Dame de Sion, [1998} Sask. L.R.B.R. 439, LRB File No. 
288-97; 

ChaufJers, Teamsters and Helpers Union, Local 395 v. Rural Municipality 
ofLajord, No. 128, [1998] Sask. L.R.B.R. 181, LRB File No. 334-97; 

Canadian Union of Public Employees, Local 3364 v. MacKenzie Society 
Ventures Inc., [1998] Sask. L.R.B.R. 387, LRB File No. 169-97; 
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[43] 

Saskatchewan Joint Board, Retail, Wholesale and Department Store Union 
v. Canadian Linen and Uniform Service Co., [1999] Sask. L.R.B.R. 173, 
LRB File No. 048-99; 

The Newspaper Guild Canada/Communication Workers of America, CLC, 
AFL-CIO, IFJ v. Sterling Newspapers Group, A Division of Hollinger Inc., 
[1999] Sask. L.R.B.R. 5, LRB File No. 187-98. 

In the present case it is not particularly clear, on the evidence, that the new position 

into which the Employer initially hired Mr. Zellmer - operations: team leader - would have 

exercised managerial functions incompatible with membership in the bargaining unit. However, the 

evidence is clear that both the Employer and Mr. Zellmer intended and expected that in the new 

position into which he was ultimately hired - operations manager - he would exercise significant 

independent authority that would potentially and actually affect the economic lives and careers of other 

employees. At least in the first eight months of his tenure as operations manager, the evidence shows 

that Mr. Zellmer did in fact exercise a high degree of authority in the areas of, supervision, hiring, 

discipline and termination, and matters of direction of the workforce such as leave authorization and 

relief scheduling. 

[44J At some point in the first half of 1999, for a reason or reasons which are not 

particularly clear, Mr. Zellmer and Mr. Pollock appear to have agreed to disagree in a number of 

instances regarding direction of the workforce and organization of the workplace. There are 

suggestions and oblique references in the evidence that the genesis of this friction was multi-faceted, 

and dependent upon point of view: Mr. Zellmer was unhappy with the failure to obtain a salary 

increase; he was disenchanted with Mr. Pollock's continued close involvement in the Employer's 

business and the perception that his decisions were closely scrutinized and mutable; Mr. Pollock 

perceived that Mr. Zellmer did not pay enough attention to fiscal economy when making some of his 

decisions and that Mr. Zellmer was reluctant to accept certain managerial responsibilities and was 

overly sensitive to criticism. It is difficult to know, however, which issues arose first and how the 

apparent unhappiness of each person with the other evolved. Be that as it may, their relationship 

deteriorated, particularly from Mr. Zellmer's point of view. He said that he began to feel that his 

judgment was not valued, that his decisions were subjected to an undue degree of scrutiny and 

rejection and, essentially, that he was being stripped of independent decision-making authority. How 

far this may have progressed by the time the certification application is filed is impossible to 

determine on the evidence. 
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[45] It is difficult for the Board to assess the degree to which Mr. Zellmer's perceptions 

may be more apparent than real. Clearly, he is bitter and expresses little respect for Mr. Pollock. 

Equally clearly, and without ascribing blame, the results of actual performance by Mr. Zellmer as 

operations supervisor did not meet the common expectations that either gentleman had for the new 

position. Whether this was the result of the manner of Mr. Zel1mer's performance or the reluctance 

of Mr. Pollock to allow Mr. Zellmer to perform as intended is not clear. 

[46] That Mr. Zellmer considered himself to have an enhanced status is evident in his 

request for a further substantial salary increase in late 1998. He had already received salary 

increases of more than ten percent above that which he had originally agreed to accept as 

paramedic/operations-team leader some 8 months earlier. The salary enhancements contribute to the 

inference of managerial status. 

[47} It is recognized that in his capacity as a paramedic, Mr. Zellmer has a high degree of 

"professional authority" in terms of the handling of the individual calls on which he attends. In this 

respect, EMR's and EMT's are subordinate to the paramedic and are expected to follow his or her 

instructions; the paramedic has final professional decision-making authority. However, Mr. 

Zellmer's authority extended beyond this professional authority to include managerial authority. The 

two functions are distinct. A manager on the operations side of an ambulance service need not be a 

paramedic to have managerial authority over paramedics, including matters of conditions of 

employment, but would not have authority over paramedical decision making. 

[48] The evidence discloses that Mr. Zellmer had a significant role in the Employer's 

hiring and discipline processes. Not only did he take part in hiring interviews, but he often took the 

lead role, and his recommendations were respected. He was involved in all formal disciplinary 

instances during his tenure with the Employer, taking a lead role in the disciplinary interviews, 

participating equally with Mr. Pollock and Ms. Brooks in the decision-making process, preparing the 

draft notice of discipline or letter of termination for discussion purposes, suggesting how the matter 

should be handled, preparing the final letter to the employee and signing it on behalf of the 

Employer, and assuming the major role in following up on the employee's performance. The fact 

that these decisions were not made by him alone, but rather by committee, does not detract from the 

nature of the authority and discretion exercised by Mr. Zellmer; his recommendations were respected 

and often followed, including, in one instance, a recommendation for termination. It is not that Mr. 
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Zellmer required the imprimatur of Mr. Pollock in these matters, but rather that the decisions were 

arrived at by consensus. 

[49] Mr. Zellmer has and does, both by himself or with one or more of Mr. Pollock and 

Ms. Brooks, depending upon who is around, authorize leaves of absence and select employees to 

cover shifts in relief or for additional shifts occasioned by an increase in the call load. 

[50] In our opinion, the evidence discloses that Mr. Zellmer is, so to speak, the eyes and 

ears of management on the operations side. He also had a certain responsibility for the training and 

guidance of employees, as evidenced when he administered the driving quiz, originally intended as a 

remedial exercise for an errant employee, to all the employees. 

[51] Accordingly, the authority exercised by Mr. Zellmer in his capacity as a paramedic 

is different from that exercised by him in his capacity as operations supervisor. The former does not 

place him in any labour relations conflict with subordinate employees; however, in our opinion, the 

duties and responsibilities of the latter capacity are incompatible with membership in a bargaining 

unit comprised of those employees. Mr. Zellmer's authority extends beyond the ability to direct the 

medical treatment and professional requirements of ambulance calls and the admonishment of 

subordinates; it extends to include the potential and actual discretion and authority to affect the 

economic lives of the employees. Mr. Zellmer not only has the authority to assess an employee's 

work performance, and to a certain extent determine when and how often an employee will work, but 

to initiate and take a lead participatory and decision-making role in discipline. His managerial role is 

overarching; his professional function as a paramedic is subsumed in that role. 

[52J Perhaps Mr. Zellmer wished that he had more authority in certain areas regarding the 

ambulance operation than Mr. Pollock was willing to cede to him; and perhaps Mr. Pollock, after a 

time, felt that he could not trust Mr. Zellmer's judgment in certain matters. But, nonetheless, Mr. 

Zellmer exercised real decision-making power and authority of a nature and to an extent that places 

him in conflict with members of the bargaining unit if that power and authority is exercised in the 

manner envisaged for the operations supervisor. 
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[53] Accordingly, we have detennined that, in his capacity as operations supervisor, Mr. 

Zellmer is not an employee within the meaning of s. 2(f)(i) of the Act; his primary responsibility is to 

actually exercise authority and actually perfonn functions that are of a managerial character. His 

name shall be deleted from the statement of employment and the position of operations supervisor 

shall be excluded from the description of the proposed bargaining unit, which is an appropriate unit. 

[54} The Union does not enjoy the majority support required to obtain an order for 

certification without a vote. It does, however, have the support of at least 25 percent of the 

employees in the proposed bargaining unit. It has asked that a vote be conducted in the event that it 

does not have clear majority. Accordingly, an Order will issue pursuant to s. 6 of the Act directing 

that a vote be taken among the employees of the proposed bargaining unit described as follows: 

[55] 

"all employees of Duck Mountain Ambulance Care Ltd. in Kamsack and Norquay, 
Saskatchewan, except the chief executive officer, executive director and operations 
supervisor n. 

In light of the fact that counsel for both parties agreed and represented to the Board 

that the issue of the effect ofMr. Zellmer's alleged participation in the organizing campaign need not 

be decided in the event the Board detennined that a vote among the employees shall otherwise be 

conducted, it is not necessary for us to decide the issue. 
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CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 4188, and BOARD OF 
EDUCATION OF CRYSTAL LAKES SCHOOL DIVISION #120, CO-Applicants 

LRB File No. 206-99; December 15, 1999 
Chairperson: Gwen Gray; Members: Gloria Cymbalisty and Marianne Hodgson 

For the Union: Ms. Aina Kagis 
For the Employer: Ms. LaVonne Black, Mr. Kirk Forsberg 

Facts 

[1] 

Reference of Dispute - Bargaining Unit - Amalgamation - Board determines that 
substitute employees, excluded by agreement in one pre-amalgamation unit, are 
included in the amalgamated unit. 

Employee - Casual and part-time - Board includes on statement of employment 
individuals who worked any hours during previous school year. 

Successorship - Board includes all substitute employees in amalgamated 
bargaining unit. 

Bargaining unit - Appropriate bargaining unit - Board finds employees 
appropriate under both add-on rules and Section 37 criteria. 

The Trade Union Act s. 24 

REASONS FOR DECISION 

Gwen Gray, Chairperson: Canadian Union of Public Employees, Local 4188 (the 

"Union") and the Board of Education of Crystal Lakes School Division, #120 (the "Employer") 

jointly applied to the Board under s. 24 of The Trade Union Act, R.S.S. 1978, c. T-17, to have the 

Board determine if substitute employees should be included in the Union's bargaining unit. This 

issue arose from the amalgamation of two school districts, the Sturgis School Division #45 (also 

known as the Timberland School Division #45) and Canora School Division #37, to form Crystal 

Lakes School Division #120. 
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[2J The certification Order previously in existence for Sturgis School Division #45 was 

an "an employee" bargaining unit, with the exception of the secretary-treasurer and teachers. 

Canadian Union of Public Employees, Local 3015 represented this group of employees: see LRB 

File No. 525-82. The scope clause in the last collective agreement negotiated between these parties, 

however, excluded "substitute caretakers and substitute bus drivers", in addition to the regular 

managerial and teacher exclusions. 

[3] Similarly, the certification Order previously in existence for Canora School Division 

#37 was also an "all employee" bargaining unit, with the exception of the director of education, 

secretary-treasurer, teachers, mechanics and central office assistants. Canadian Union of Public 

Employees, Local 3492 represented this group of employees: see LRB File No. 162-90. In the 

collective agreements concluded between Canadian Union of Public Employees, Local 3492, the 

scope clause reflected the wording of the certification Order and did not exclude substitute caretakers 

or substitute bus drivers. 

[4] When the two school districts merged to form the Employer, the parties were faced 

with a situation where substitute employees were included in one agreement group and excluded 

from the other agreement group. In the collective agreement entered into between the Union and the 

Employer for the amalgamated bargaining units, the parties agreed to the following scope clause: 

[5] 

1.2 Description of Bargaining Unit 

The Board recognizes the Union as the sole and exclusive bargaining agent 
for all employees of the Board, except teachers employed and functioning as 
such, the Secretary-Treasurer, Executive Assistant, Office Assistant and the 
Director of Education. 

The parties agree that, until such time that the Saskatchewan Labour 
Relations Board rules on whether substitute employees are within the scope 
of this bargaining unit, substitutes' status shall be as defined in the 
descriptions of the former bargaining units of CUP E Locals 3015 and 3492. 

The parties also entered into Letter of Understanding #2, attached to its main 

collective agreement wherein the parties agreed that "the question of whether substitute employees 

are to be considered within the scope of the bargaining unit" shall be referred to the Board for 

resolution. As a result, the parties filed a reference of dispute on August 6, 1999, which indicated 

that the Employer wished to have substitute employees in all classifications from the former 
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bargaining unit represented by CUPE, Local 3492 excluded from the bargaining unit, while the 

Union sought the inclusion of all substitute employees from former Local 3015 in the newly 

amalgamated bargaining unit. The Union filed support evidence with the application from the group 

of employees who it sought to include in the new bargaining unit. 

[6] At the hearing of this matter, the Union relied on the support filed and argued that 

the Board should determine that substitute employees from the former Local 3015 are "e:nployees" 

within the meaning of the Act and are appropriate to include in the new bargaining unit. The 

Employer filed a statement of employment listing the names of substitute employees who formerly 

were excluded from the Local 3015 collective agreement. The Union asked the Board to remove 

names of individuals who had not worked during the 1998-1999 school year from the statement of 

employment filed by the Employer. The Union also filed an agreement reached between it and the 

Employer wherein several names were agreed to be removed from the statement of employment. 

[7] The Employer argued that the Board should conduct a vote among all substitute 

employees now employed in the School District and it filed additional statement~ outlining the 

names of these employees. It argued that substitute employees should either all be included in the 

bargaining unit or should all be excluded from the bargaining unit. In order to achieve such 

consistency, all substitute employees should be given a vote to determine if they want to be included 

or excluded from the bargaining unit. The Employer did not oppose the inclusion of substitute 

employees on the basis that such inclusion would render the bargaining unit inappropriate; nor did it 

oppose the inclusion of the employees on a conflict of interest or other labour relations issue. 

[8] In relation to the statement of employment filed by the Employer for substitute 

employees currently excluded by the collective agreement, the Employer argued that employees who 

remain on the Employer's substitute list should be entitled to vote on the matter even though they did 

not work in the preceding school year. 
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Analysis 

[9] In the present case, the parties agree that the bargaining unit is appropriate if it 

includes all substitute employees. Currently, it contains only the substitute employees who formerly 

were included in Local 3492's agreement and certification Order. 

[10] The Employer seeks a vote to ensure consistency in the treatment of substitutes. 

However, in our view, a vote among all substitute employees, including those who are already 

included in the bargaining unit, would be tantamount to asking employees to determine, by vote, the 

appropriateness of their inclusion in or exclusion from the bargaining unit. The Board in most 

circumstances has avoided this approach to defining or redefining bargaining unit structures: see Oil, 

Chemical and Atomic Workers International Union, Local 9-921 v. Government of Saskatchewan et 

at, [1976] Feb. Sask. Labour Rep. 41, LRB File No. 264-74; Saskatchewan Association of Medical 

Laboratory Technologists, Pasqua Hospital Employees Association v. Pasqua Hospital (South 

Saskatchewan Hospital Centre) et al., [1976] July Sask. Labour Rep. 41, LRB File No. 334-75; 

Saskatchewan Association of Medical LaboratOl}' Technologists v. Regina General Hospital et al., 

[1978] July Sask. Labour Rep. 49, LRB File Nos. 614-77 & 618-77; Griffin v. Government of 

Saskatchewan et al., (1981) Feb. Sask. Labour Rep. 61, LRB File No. 168-80. 

[11] Section 37 of the Act recognizes that issues may arise on the amalgamation of 

bargaining units relating to the scope of a certification Order or the terms of a collective agreement. 

Section 37(2)(b) empowers the Board to determine the bargaining unit structure for a successor 

employer. In addition, s. 37(2)(e) gives the Board authority to amend "to the extent that the board 

considers necessary or advisable, an order made pursuant to clause 5(a), (b) or (c) or the description 

of a unit contained in a collective bargaining agreement.!! In the present case, it is agreed between 

the parties that the Employer is the successor employer to the two former school districts. In 

resolving amalgamation difficulties, the Board may exercise the powers it has under s. 37 of the Act, 

which can include the issuing a new certification Order containing a revised bargaining unit 

description for the successor employer, and ordering the amendment of the scope clause contained in 

the collective agreement to reflect the terms of the new Order. This action can be taken without 

proof of support from the employees in question. 
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[12} In the present case, however, the Union has filed support evidence from the group of 

employees whom it seeks to add onto the bargaining unit, following the add-on rules set out in cases 

such as Saskatchewan Union of Nurses v. St. Joseph's Hospital & Foyer D'Youville, [1985] Apr. 

Sask. Labour Rep. 46, LRB File No. 378-84. In determining whether the Union has filed evidence of 

majority support, the Board did not consider persons who had not worked in the school year 1998-

1999, even though the Employer retains the names of such employees on its substitute list. In 

Canadian Union of Public Employees, Local No. 3077 v. Lakeland Regional Library Board, [1987] 

Oct. Sask. Labour Rep. 74, LRB File No. 116-86, the Board dealt with the issue of substitute 

librarians in the following terms: 

[13J 

However, the Board has also applied the principle that before anyone will be 
considered to be an "employee", that person must have a reasonably tangible 
employment relationship with the employer. If it were otherwise, regular full-time 
employees would have their legitimate aspirations with respect to collective bargaining 
unfairly affected by persons with little real connection to the employer and little if any 
monetary interest in the matter. 

In that case, the Board applied a test requiring the individuals in question to have 

worked a minimum of 30 hours in 1996. This rough yardstick was used to draw a line between 

substitute librarians who were considered "employees" within the meaning of the Act and those who 

were found not to be employees. 

[14] In the present case, the Union suggests a less restrictive yard stick - that is, one that 

considers whether the individual in question worked any hours in the school year preceding the 

bringing of the application in question. In our view, this is a reasonable yardstick in the 

circumstances. 

[15] The Union filed majority support among those substitute employees who formerly 

were excluded by agreement between Canadian Union of Public Employees, Local 3015 and who 

worked some hours during the school year 1998-1999. 

[16] As a result, the Board finds that the appropriate bargaining unit includes all 

substitute employees. This determination flows both from considerations the Board would normally 

make either under s. 37 of the Act or under the add-on rules. As a result, the bargaining unit 

description should read as follows: 



no 

[17] 
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All employees of the Board of Education of the Crystal Lakes School Division #J 20, 
except teachers employed and functioning as such, secretary-treasurer, executive 
assistant, office assistant and director of education. 

As this matter came to the Board on an application made pursuant to s. 24 of the Act, 

the parties did not request the issuance of a replacement certification Order and the Board did not 

explore this issue with the parties at the hearing. If a replacement Order is desired, either party may 

apply to the Board pursuant to s. 37 to obtain the same. 
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UNITED STEELWORKERS OF AMERICA, LOCAL 5917, Applicant and 
SUPERIOR HARD CHROME INC., Respondent 

LRB File Nos. 321-99 to 323-99; December 22, 1999 
Chairperson: Gwen Gray; Members: Don Bell and Donna Ottenson 

For the Union: Neil McLeod 
For the Employer: Brian Kenny 

(1) 

Remedy - Interim Order - Board Orders interim reinstatement of applicant 
upon being satisfied applicant has demonstrated arguable case in the main 
application and that labour relations harm greater if relief not granted 

Unfair labour practice - Remedy - Interim Order - relief granted where 
union's ability to organize would be irreparably damaged if no remedy 
obtained 

Practice and procedure - Interim Order - interim reinstatement Ordered by 
Board where applicant has established an arguable case in the main application 
and demonstrated irreparable harm should relief not be granted 

The Trade Union Act s. 5.3 

INTERIM ORDER 

REASONS FOR DECISION 

Gwen Gray, Chairperson: The Union filed an application for an unfair labour 

practice, reinstatement and monetary loss in relation to the lay-off of Morris Kyluik from the 

Employer's machine shop located in Regina, Saskatchewan on December 3, 1999. The Union sought 

an interim order reinstating Mr. Kyluik to his employment pending the final hearing of the main 

applications. 

[2] The affidavit material indicates that Mr. Kyluik was engaged in attempting to 

organize the machine shop and had approached fellow employees to sign Union cards on or about 

December 1, 1999. The Employer was aware that some organizing efforts were being considered by 



722 Saskatchewan Labour Relations Board Reports 11999J Sask. L.R.B.R. 721 

employees in its plant. On December 3, 1999 Mr. Kyluik was advised that he was being laid off 

from work for lack of work. Another employee was laid off at the same time. 

[3] Mr. Kyluik disputes that there was a lack of work in the area in which he was 

assigned. The Employer asserts that it laid off the two employees in question as they were the least 

qualified of all employees in the plant. The Union points out that the Employer understated Mr. 

Kyluik's qualifications and have provided no explanation of why he was selected for lay-off, as 

opposed to other, more junior, employees. 

[4] At this stage of the process, the Board is concerned with assessing whether the 

Union, in its main application, has established an arguable case under The Trade Union Act, R.S.S. 

1978, c. T-17; and in determining what labour relations harm will result if the interim order is not 

granted compared to the harm that will result if is granted. The affidavit material filed by both 

parties is sufficient to demonstrate that there is an arguable case that Mr. Kyluik's employment was 

terminated in violation ofthe Act. The Board is not required at this stage of the proceedings to weigh 

the evidence, or to make factual findings with respect to the matters deposed of in the affidavit 

material. It is sufficient if the main elements of the alleged violation are asserted with clarity: see 

International Union of Bricklayers and Allied Craftsmen, Local #1 Sask. v. Regal Flooring Ltd., 

[1996J Sask. L.R.B.R. 694, LRB File No. 175-96. 

[5] With respect to the second aspect of the test, the Board has noted in a number of 

previous cases that the firing of an employee closely associated with a Union's organizing campaign 

gives rise to a concern that the Union's ability to organize the particular workplace will be 

irreparably damaged: see Hotel Employees and Restaurant Employees Union, Local 206 and 

Canadian Hotel Income Properties Real Estate Investment Trust #19 Operations Ltd.(Regina Inn 

Hotel), [1999] Sask. L.R.B.R. 190, LRB File No. 131-99 and the cases cited therein. There are no 

circumstances raised in the materials filed by either party in this application that would lead to the 

Board to conclude that Mr. Kyluik's reinstatement on an interim basis pending the outcome of these 

applications, would create significant labour relations problems for the Employer. 
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[6} In these circumstances, the Board will order the interim reinstatement of Mr. Kyluik 

pending the final determination of the Union's applications and will make the usual order requiring 

the Employer to post the Board's Order in the workplace along with Schedule "A" - Notice to 

Employees which sets out the rights of employees to organize into trade unions. 
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