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Nations' casinos, including Northern Lights Casino in Prince Albert. SIGA's board of directors

consists of one member of each tribal council and one member appointed by the FSIN.

[23] SIGA has its head office on the Muskeg Lake Cree Nation #102 Urban Reserve in
the City of Saskatoon. The Northern Lights Casino is located on land owned by Peter Ballantyne
Land Holdings Company Ltd., a corporation owned by Peter Ballantyne Indian Band. The land is in
the process of being declared an urban reserve. Two of the other casinos operated by SIGA are on
reserve land. On reserve land, licenses are issued both by the Saskatchewan Liquor and Gaming
Commission by SIGL. The Northern Lights Casino operates under a license issued by SLGA, which

also approves its employees to work in the Casino.

[24] In essence, then, in Saskatchewan, First Nations' casinos operate under a dual legal
system: one established by the Government and administered by SLGA and one established by the
FSIN and administered by SIGC, SIGL and SIGA. Edward de Jong, the general manager of the
Prince Albert Development Corporation, was involved in the negotiation of the 1995 agreement on
behalf of the FSIN with Government. He testified that the dual system of regulating gaming was
agreed to until the jurisdictional issues between the Province and First Nations are resolved. It was
acknowledged that the various pieces of legislation referred to in the matter passed by the FSIN are

not "bylaws" as that term is used in the /ndian Act.

[25] Sharon Agecoutay, Vice President Human Resources of SIGA, testified that the
three main mandates of SIGA are: (1) to open, operate and manage casinos; (2) to train and employ
First Nations peoples; and, (3) to generate revenues for the benefit of all First Nations in

Saskatchewan.

[26] Under The First Nations Gaming Act, SIGA is required to follow the Personnel
Management Act, an enactment of the FSIN, and its regulations in hiring, disciplining and
terminating staff. It also has produced an employee handbook for Casino employees. The Personnel
Management Regulations contain some features which are unique to First Nations' culture, such as
the provision of statutory holidays for Treaty Day, Indian Government Day, Provincial First Nations

Unity Day and National First Nations Unity Day.
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[27] Ms. Agecoutay testified as to the success of the methods used by SIGA to recruit and
retain First Nations employees which have resulted in 79% of casino employees being members of
First Nations. SIGA provides training and on-going assistance to employees to ensure their success
in the workplace. There is also a cultural component to the operation of the casino through the use of
aboriginal ceremonies, emphasis on traditional aboriginal hospitality, and the use of traditional
methods of dispute resolution through the use of elders and senators in the appeal processes of SIGA
and FSIN. Licensing of employees is performed initially through SIGL. According to Ms.

Agecoutay, SLGA relies on SIGL's recommendations with respect to the licensing of employees.

[28] From an employee's perspective, the casino operates in a manner that is typical of
other employers. Wages are paid according to a grid set by SIGA; hours of work are controlled by
the department supervisors; benefits are set by SIGA, although employees have some ability to self-
select a benefit plan package; promotions are apparently a sore point with employees accusing
management of favouritism; discipline and discharge follow the normal progressive channels for
verbal to written warning, suspension and termination. Mr. Arnold Ahenakew, who testified for the
Union, indicated that there was a high level of hospitality encouraged in the casino and all employees
have taken hospitality training. The customers of the casino come from all races and age groups with
the majority being people of European descent. Employees are made aware of the employee
assistance plan that is designed to address some of the personal and family barriers that may prevent
employees from attending work. Mr. Ahenakew testified that he was unaware that FSIN passed
"legislation" and was unaware of the existence of The Personnel Management Act. He was aware of
the traditional system for resolving conflict in First Nations' communities, and he described his
efforts as a senior employee to encourage the Elders and Chiefs on the SIGA board of directors to
increase the wages that were being paid to new dealers. Mr. Ahenakew testified that nothing came

from his efforts to deal with the matter in the traditional method.

[29] On this aspect of the case, the Board had the benefit of hearing from Mr. David
Ahenakew, former Chief of the Assembly of First Nations and now a senator in the FSIN, Mr,
Edward de Jong, Manager of the Prince Albert Development Corporation, Ms. Sharon Agecoutay,
Vice-President of Human Resources for SIGA, all testifying on behalf of SIGA, and Mr. Arnold

Ahenakew, casino dealer and retired civil servant, testifying on behalf of the Union.
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Labour Relatioixs Issues

[30] The management structure of SIGA at its head office in Saskatoon includes the chief
executive officer, vice-president of operations, who oversees the work of the four casinos, and vice-
presidents of human resources, finance and administration, gaming and internal controls,

management information systems, security and surveillance, and marketing.

[31] The management structure at Northern Lights Casino includes the general manager,
who reports to the vice-president of operations, and is responsible for the slots department and
security department; the assistant general manager, who is responsible for the live games department,
surveillance department, maintenance department, administration department, restaurant, lounge, gift
shop and kitchen; and duty managers, who are responsible for the cage department. Each department

has a manager and many departments also have shift supervisors.

[32] With the requested amendment, the unit of employees applied for by the Union
includes pit bosses and dealers, maintenance and custodian employees, cashiers, change sellers,
hard/soft count team, slot technicians, security officers and customer service representatives. It
excludes employees who work in the restaurant, lounge, gift shop, kitchen, surveillance, and
accounting, in addition to managerial exclusions. The managerial exclusions have been agreed to
between the parties. SIGA opposes the exclusion of restaurant, lounge, gift shop, kitchen, and
surveillance employees and accounting clerks, and argues that they should be included in the
bargaining unit. There is also a dispute concerning the inclusion of the names of ten employees on
the statement of employment whose last day of work preceded the filing of the application for
certification, but who were not formally terminated until after the application for certification was

filed with the Board.

[33] Restaurant, lounge, gift shop and kitchen employees are employees of 621086
Saskatchewan Ltd., a company wholly owned by SIGA. Apparently, the restaurant, lounge, gift shop
and kitchen were formerly operated by the Prince Albert Development Co. Ltd., a corporation owned
by the Prince Albert Tribal Council. When Northern Lights Casino moved to its current location, the
restaurant, lounge, gift shop and kitchen were transferred to 621086 Sask. Ltd. Ms. Agecoutay

explained that the numbered company is used because it is subject to different tax treatment than
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SIGA, which is a non-profit corporation. The restaurant, lounge, gift shop and kitchen operations

fall outside of the framework agreement between FSIN and Government.

[34] Employees in the restaurant, lounge, gift shop and kitchen are paid according to a
different pay grid than casino workers and are not licensed to work in the casino, although they can
apply for positions in the casino. Unlike casino workers who are on occasion assigned to work in the
restaurant and lounge areas, restaurant and lounge employees cannot be assigned to work in the
casino. They are subject to the Personnel Administration Act and Regulations, receive the same
benefits as casino employees, and are hired in the same manner as casino employees, that is, through

the human resources department of SIGA.

[35] The Union explained that, in the course of organizing Northern Lights Casino, it
discovered that restaurant, lounge, gift shop and kitchen employees were employed by a different
corporation than SIGA. It did not know that the numbered corporation was wholly owned by SIGA.
The Union decided at that point not to pursue this group of employees as it had experienced

difficulty organizing in the food services area because of the high number of part-time employees

and the high tumover of employees.

[36] There are approximately 15 employees in the surveillance department, which is
separated from the main area of the casino and is inaccessible to all other employees, except
managerial employees. The surveillance department maintains constant surveillance of the actions
of both customers and employees to ensure against theft, cheating and other breaches of casino
security. The methods used include video monitoring. When an incident occurs, surveillance

officers report the matter to supervisory staff. They do not issue warnings, disciplinary suspensions

or discharges.

[37] In one instance, an employee, who was active in the Union's organizing campaign,
was told by her pit boss that "surveillance" had asked her to change the location of the card box on
her table. She was then called in to speak to her supervisors concerning this incident and was given a
verbal warning. There was an underlying suggestion in this evidence that the surveillance officers
were being used by management of the Casino to harass Union organizers, although no unfair labour

practice complaint was filed in relation to this incident.
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[38] Surveillance employees are not permitted to discuss the methods of conducting
surveillance and they are not permitted to work "on the floor” once they have been trained and
worked as surveillance officers. Their promotion routes are only to management. This is to prevent

any improper use of surveillance information on the floor of the casino.

[39] There are also three accounting clerks who work in an area separate from the floor of
the casino which other employees cannot readily access for security reasons. These employees were
not known to the Union organizers in the casino. They perform accounting functions for the casino

and are not engaged in any managerial or confidential functions.

[40] As indicated above, there is also a group of ten employees, eight of whom were
listed on the statement of employment, whose last day of work occurred prior to May 11, 1999, the
date the application for certification was filed with the Board, but whom SIGA argues were not
terminated under SIGA's attendance program until after May 11, 1999. The Union disagreed with

the inclusion of these names on the statement of employment.

41] Ms. Agecoutay, Vice-President of Human Resources for SIGA, testified that the
transition for many of SIGA's employees from chronic unemployment to full-time work creates some
"settling in" issues for employees which SIGA recognizes and tries to accommodate. In particular,
Ms. Agecoutay indicated that some employees experience problems with child care, transportation,
financial planning and the like, which make it difficult to attend work. As a result, SIGA takes a
very active role in trying to assist employees to overcome these barriers. In particular, when an
employee does not show up for work, the employee's supervisor will telephone the employee to find
out why the employee did not attend work. Communication between employee and supervisor
occurs at each stage of an attendance plan and a system of progressive discipline is used to reinforce
the need to attend work on a timely and regular basis. If an employee fails to attend work for 3
shifts, he or she is deemed to have abandoned his or her job. The supervisor will notify the
employee that he or she no longer is employed at the casino and a record of employment is issued for
the employee in question. Employees remain on the benefits plan of SIGA until they are formally

terminated.
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Arguments On Constitutional Jurisdiction

SIGA

[42] SIGA argued that this Board has no constitutional authority to regulate labour
relations in SIGA-owned casinos. It referred the Board to Northern Telecom Ltd. v. Communications
Workers of Canada, [1980] 1 S.C.R. 1135, as authority for the proposition that, although generally the
provincial government has exclusive jurisdiction over labour relations, Parliament may assert
jurisdiction over labour matters where "such jurisdiction is an integral part of its primary competence

over some other single federal subject".

[43] In relation to Parliament's legislative authority over "Indians and lands reserved for
Indians" under s. 91(24) of The Constitution Act, 1867, SIGA referred the Board to Qu'appelle
Indian Residential School Council v. Canadian Human Rights Commission et al., [1989] 2 C_N.L.R.
99 (Fed. Ct. T.D.) where Pinard, J., applying the functional test, held that the Council, which was a
non-profit corporation owned. by a number of First Nations and which operated a residential school
on their behalf partly on and partly off reserve land, was an integral part of Parliament's primary

jurisdiction over Indians and lands reserved for Indians as it was involved in determining Indian

status, rights and privileges.

[44] In its written brief, SIGA commented on the fiduciary nature of the federal power
over "Indians and lands reserved for the Indians", which was designed to prevent the exploitation of
First Nations peoples by local government and European settlers. SIGA referred in its brief to the
conclusions of The Indian Claims Commission Report on the Moosomin First Nation 1909 Reserve
Land Surrender Inquiry, March, 1997, which described a breach of fiduciary duties on the part of the
federal Indian Agent assigned to the Band relating to the surrender of productive reserve land against
the wishes of the Band members. SIGA noted that the Indian Act, R.S.C. 1985, c. I-5, provides the
legal framework for the regulation of band revenues and that the Indian Band Revenue Moneys
Order (SOR/90-297) permits most bands in Canada to control, manage and expend their own
revenues. The Indian Act also provides for the internal structures of bands, and the election of chiefs
and band councils, who are empowered by the Indian Act to represent First Nations peoples. SIGA

relied on Re Public Service Alliance of Canada and Francis et al., [1982] 2 S.CR. 72, where the
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Supreme Court held that an Indian band council could be an "empioyer" within the meaning of the

Canada Labour Code.

[45] SIGA also relied extensively on the Saskatchewan Court of Appeal decision in
Whitebear Band Council v. Carpenters’ Provincial Council of Saskatchewan et al. (1982), 135
D.LR. (3% 128. SIGA quoted from the majority judgment of Cameron, J.A. which described the
Indian Act as providing "a measured maturing of self-government on Indian reserves” (at 133) and
focused the functional test for determining constitutional jurisdiction on the activity of the Band
Council as a whole, not simply on the construction activity which was subject to an application for

certification.

[46] Applying the principles set out in Whitebear Band Council, supra, to the present
case, SIGA noted that:

(1) Government negotiated with FSIN, which represents all First Nations people
and only First Nations people;

2 the agreements contemplate First Nations people would be treated as a group
for the purpose of the agreement;

3 First Nations people were to be given special rights to open, operate and
receive profits from casinos;

4) First Nations people and only First Nations people were to be able to
preserve their right to argue inherent self-government in the operation of the
casinos and establishment of their own authorities to operate casinos.

1471 SIGA conceded that the Criminal Code stands in the way of full First Nation self-
regulation of gaming on reserve lands, but noted that Government had agreed to work with FSIN
toward changing the federal criminal law or to establish a special federal law to permit First Nations
to regulate gaming on reserve land. This would accord First Nations with powers similar to those

enjoyed by Tribal Councils in the United States.

[48] SIGA argued that FSIN is representative of First Nations through the election of
First Nations band councils under the Indian Act, the appointment by band councils to tribal councils
and their appointment of representatives to FSIN. All of these organizations are part and parcel of

the governance structure of First Nations.
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[49] SIGA also referred the Board to Sagkeep Alcohol Rehab Centre Inc. v. Abraham,
[1995] 1 C.N.L.R. 184 (Fed. Ct. T.D.), where the Federal Court held that an alcohol rehabilitation
centre organized and operated primarily by and for Indians fell within federal constitutional authority

and the unjust dismissal provisions contained in the Canada Labour Code.

[50] SIGA argued that there are elements of "Indianness" that exist in the operation of the
casino, which includes First Nations holidays; the opportunity to attend First Nations' ceremonies,
such as the Sundance, with pay; the hospitable nature of the casino; and the overall purpose of the

casino, which is to provide employment opportunities and development funds for First Nations

people.

[51] SIGA also referred the Board to Re Skeetchestn Indian Band v. Office and
Professional Employees' International Union, Local No. 378, [1997] B.C.LR.B.R. No. 384
(B.C.L.R.B.). In that case, the British Columbia Labour Relations Board held that a band owned and
operated store on reserve land fell within federal constitutional authority. SIGA argued that the B.C.
Board properly focused its assessment on the purpose and legislative authority over the operation as

a whole, rather than simply the type of business undertaken by the store.

[52] SIGA distinguished the Supreme Court of Canada decision in Four B Manufacturing
Ltd. and United Garment Workers of America et al., [1980]1 1 S.C.R. 1031, on the facts of the case,
namely, that the business in question was operated as a private venture by individual members of the
First Nation and was not operated or controlled by the Band Council. SIGA also distinguished the
British Columbia Supreme Court's decision in Westbank First Nation v. British Columbia (Labour

Relations Board), [1997] B.C. J. No. 2410, on the grounds that it has been dealt with in this Province

by the Whitebear Band Council decision, supra.

[53] In conclusion, SIGA argued that the Board should not focus on the nature of the
operation in determining jurisdiction, but rather on the purpose and goals of, and legislative authority

over, the enterprise, and whether or not the matter affects the rights, status and privileges of First

Nations people.
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[54] SIGA's written brief discussed the self-government claim with respect to the
regulation of gaming, however, counsel for SIGA indicated that this issue would not be argued on

this application.

Union

{55] The Union opposed both aspects of the constitutional challenge raised by SIGA. It
argued that R. v. Pamajewon, [1996] 2 S.C.R. 821, establishes the necessary criteria for claiming an
aboriginal right under s. 35 of the Constitution Act, 1982 to regulate gaming, and that SIGA has
failed to establish this criteria in its evidence before the Board. The Union approaches the division
of powers issue differently from SIGA. The Union claims that jurisdiction over labour relations in
this case ought to be considered an integral part of the gambling activity carried on at the Northern
Lights Casino. The Union argued that provincial regulation of gaming and its labour relations does
not impair the status or capacities of First Nations. Labour relations would fall to the Province under
s. 92(13) - property and civil rights; s. 92(9) — licensing; and, s. 92(7) - maintenance of charitable

nstitutions.

[56] The Union relied on various facts to support its case. It notes that gaming licenses
have been issued by SLGA to SIGA to enable it to carry out gaming activities in Saskatchewan; and
that slot machines used at the casinos are owned by the Province of Saskatchewan, as required under
s. 3 of The Slot Machine Act, R.S.S. 1978, ¢. S-50 and ss. 207(1)(a) and 4(c) of the Criminal Code.
As the provincial regulatory authority, SLGA is responsible under The Alcohol and Gaming
Regulation Act for licensing of gaming employees; SLGA can conduct spot audits and inspections of
the gaming facilities. In addition, the Union relies on the framework and casino operating
agreements to demonstrate the degree of control by SLGA over SIGA. SLGA pre-approves SIGA's
budgets and rules for table games. Financial aspects of the casino agreements also demonstrate a
degree of provincial involvement: Govermnment takes 25% of the gaming profits and it has
established the two trust funds, the First Nations Trust Fund and the Associated Entities Trust Fund,
as the recipients of the remaining gaming profits. Profits are distributed by Government and all
funds from gaming are paid to Government for distribution according to the agreements reached.

The Union notes that SIGL is not recognized at this time as a regulating authority under the Criminal
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Code and is not mentioned under the Indian Act or other federal statute. Both parties agree that

legislative change is needed at the federal level to enable SIGL to operate as the licensing authority.

[57} The Union also notes that the gaming activities carried on at Northern Lights Casino
are similar to all other casinos across North America and are not unique to the First Nations'
communities. The clientele of the casino is not limited to First Nations' people; the labour relations
structures are similar to other casinos or businesses, including its basic hierarchical structures, the
unilateral setting of wages and work conditions by management and the progressive discipline
policy. The Union acknowledges the preferential hiring policy of SIGA, but notes that otherwise, the
casino operates in a fairly standard manner compared to other workplaces in the Province. The
Union argued that unionization would not affect negatively the unique First Nations features of the

workplace such as the special First Nations' holidays.

[58] The Union argued that the constitutional authority over Northern Lights Casino can
be determined by identifying or classifying the "matter" of the challenged law, and assigning it to
one of the classes of subjects specified in either ss. 91 or 92. In this case, the Union argues that the
purpose and effect of The Trade Union Act is to encourage industrial stability through the
organization of employees into trade unions for the purpose of bargaining collectively. The law

applies to all employees, with no distinction made for First Nations individuals; in other words, itis a

law of general application.

[59] In assigning the matter to a class of subjects in ss. 91 or 92, the Union referred to the
principles set out by the Supreme Court in Four B Manufacturing Ltd., supra, which requires the
adjudicating body to apply the functional test by considering the nature of the operations and their

normal activities. Reference was also made to the test set out in Northern Telecom Ltd. v.

Communication Workers of Canada, supra.

[60] The Union argued that ownership of SIGA by First Nations is not enough to
overcome the general assumption in favour of exclusive provincial jurisdiction over labour relations.
The functional test should focus on the business of the enterprise, not its ownership. The Union also
argued that SIGA has failed to demonstrate that labour relations at the casino are an integral part of

Parliament's primary jurisdiction over "Indians and lands reserved for Indians". From the Union's
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perspective, the main activity is a gaming facility that is open to the public. In reaching this

conclusion, the Union relied on Four B Manufacturing Ltd., supra, where the Court held at 1046;

Neither the ownership of the business by Indian shareholders, nor the employment
by that business of a majority of Indian employees, nor the carrying on of that
business on an Indian reserve under a federal permit, nor the federal loan and
subsidies, taken separately or together, can have any effect on the operational
nature of that business.

[61] According to the Union, there is nothing about the business or activity of gambling
that affects Indian status, such as "registrability, membership in a band, the right to participate in the
election of chiefs and band councils, reserve privileges", which are matters that Beetz J. in Four B
Manufacturing Ltd., supra, identified as being part of Parliament's primary authority over Indians

and lands reserved for Indians.

[62] The Union also argued that the Province of Saskatchewan is heavily involved in the
gaming operation through The Slot Machine Act, under which it maintains ownership and control of
all slot machines in Saskatchewan, and engages SIGA as a contractor for the Province. The table
games are licensed by SLGA. The Union argued that SIGA obtains its status, not as an Indian

undertaking, but as a charitable organization as required by the Criminal Code.

[63] The Union then asked the Board to assess whether the labour relations between
SIGA and its employees is an integral part of the gambling activities or the Indian status of the
shareholders. The Union cited Canadian Pioneer Management Ltd. v. Saskatchewan Labour
'Relations Board, [1980] 1. S.C.R. 433, for the proposition that a federally regulated matter can still
be the subject of provincial laws of general application where Parliament has not occupied the
subject matter. The Union argued that First Nations people and institutions are subject to provincial
laws of general application, citing R. v. Dick, [1985] 2 S.C.R. 309, and Natural Parents v.
Superintendent of Child Welfare, [1976] 2 S.C.R. 751.

[64] The Union asks the Board to conclude that the application of The Trade Union Act
will not impair the status or capacity of First Nations. The Union points out that SIGA ventured into
the commercial area of gambling that is subject to provincial jurisdiction. In its view, there is
nothing unique about the work performed at the casino that would bring the operation under federal

jurisdiction. The Union cited R. v. Furtney, [1991] 3 S.C.R. 89, in support of its proposition that,
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outside of the federal criminal law power, the regulation of gambling is a provincial matter under ss.

92(7), (9) and (13).

[65] In addition to its reliance on Four B Manufacturing Ltd., supra, the Union also relied
on Westbank First Nation v. British Columbia (Labour Relations Board), supra, where Tyscoe J.
held that a long term care facility owned by a band council and located reserve land, but serving the
general public and not just the First Nations' community, fell within the jurisdiction of the British
Colombia Labour Relations Board. The Union also referred the Board to Celtic Shipyards (1988)
Ltd. v. Marine Workers' and Boilermakers' Industrial Union, Local 1 et al.,, [1994] BCLRB No.
B131/94, where the British Columbia Labour Relations Board held that a provincially registered
corporation owned by the Musqueam Indian Band, which constructed new and repaired old fishing
boats used by members of the Band, fell within provincial jurisdiction. The Union cited Native
Child and Family Services of Toronto v. Canadian Union of Public Employees, [1995] OLRD No.
4298, LRB File No. 4120-94-R (Oct. 23, 1995), where the Ontario Labour Relations Board held that

a social service agency dedicated to the needs of the First Nations community in Toronto fell within

provincial labour jurisdiction.

[66] The Union distinguished cases raised by SIGA on the basis that they all involved

Band governance or affected Band members on a reserve.
Arguments on Labour Relations Issues

Union

[67] The Union argued that restaurant, lounge, gift shop and kitchen employees are
employed by a separate company, that is, 621086 Saskatchewan Ltd. The Union suggests that there
are significant differences between SIGA and 621086 Saskatchewan Ltd., the latter corporation
being a "for profit" corporation and not subject to the framework agreement entered into between the
FSIN and Government. Secondly, the Union pointed out that employees in the restaurant, lounge,
gift shop and kitchen already have different terms and conditions of work, namely their wage grid,
salary increments, training requirements and hours of work. The Union noted that there is limited

intermingling between the casino employees and the food service employees. It pointed out the
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difficulty of organizing in this sector and relied on Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union v. Regina Exhibition Association, [1992] 4" Quarter Sask. Labour Rep. 75,
LRB File No. 182-92, as confirmation of this fact.

[68] The Union also contends that SIGA cannot ask the Board to include the restaurant,
lounge, gift shop and kitchen employees in the bargaining unit without bringing an application
pursuant to s. 2(g)(iii) or the related employer provisions contained in s. 37.3 of the 4ct. The Union
cited Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Saskatchewan
Gaming Corporation & Marwest Food Systems, [1996] Sask. L.R.B.R. 523, LRB File No. 083-96,
where the Board noted that s. 2(g)(iii) was intended to prevent employers from circumventing
certification orders. In this instance, the Union argued that SIGA was attempting to use s. 2(g)(iii) to

avoid certification altogether and that this was an inappropriate use of the provision.

[69] In the Union's opinion, however, the main issue relating to the restaurant employees,
is whether the bargaining unit proposed by the Union in its application, as amended, is an appropriate
bargaining unit. In this regard, the Union notes that the Boa-d does not require the Union to apply
for the "most" appropriate unit, and it relies on University of Saskatchewan Faculty Association v.
University of Saskatchewan, [1995] 1¥ Quarter Sask. Labour Rep. 201, LRB File No. 127-94, for the
proposition that once a union has established a prima facie case for certification, the onus shifts to

the employer to establish that inclusion of other employees in the bargaining unit is necessary.

[70] The Union also relies on Canadian Union of Public Employees v. Nipawin &
District Services to the Handicapped Inc., [1989] Winter Sask. Labour Rep. 38, LRB File No. 045-
89; Communication, Energy and Paperworkers Union v. Prince Albert Community Workshop Society
Inc., [1995] 2™ Quarter Sask. Labour Rep. 294, LRB File No. 019-95; Graphic Communications
International Union v. Sterling Newspapers Group, [1998] Sask. L.R.B.R. 770, LRB File No. 174-
98; and Newspaper Guild of Canada v. Sterling Newspapers Group, [1999] Sask. LR.B.R. 5, LRB
File No. 187-98, in support of the proposition that a bargaining unit can be smaller than an "all

employee" bargaining unit.

{71} The Union argues that the Sterling Newspapers Group cases, supra, establish the test
for determining if a less than all-inclusive bargaining unit is appropriate by asking if there is a clear

"boundary surrounding the unit that easily separates it from other employees". The Union also
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claims that if its proposed unit is deemed to be an under-inclusive unit, it has met the five-fold test
set out in the Graphic Communications International Union v. Sterling Newspapers Group, supra,
and is eligible for certification as an under-inclusive unit. The Union argues that the clear boundary
around the excluded employees is the existence of the separate corporate employer for restaurant,
lounge, gift shop and kitchen employees. It submits that the proposed bargaining unit does not entail
any administrative hardship on the employer by dividing employees into two bargaining units

because that structure simply mirrors the emplovers' existing structures.

[72] The Union noted that the proposed bargaining unit would not create barriers to
mobility and career development among restaurant, lounge, gift shop and kitchen employees. It

noted the low level of movement from these areas to the casmo.

[73] With respect to the exclusion of the accounting clerks, the Union relies on Public
Service Alliance of Canada v. Saskatchewan Gaming Corporation (Casino Regina), [1996] Sask.
L.R.B.R. 454, LRB File No. 068-96, for the assertion that there is no community of interest between
the accounting staff and the remaining casino staff. The Union notes that these positions are located
in an area of the casino that is inaccessible to casino employees; that there is no contact between
accounting staff and other employees; and that the Union was unaware of the existence of these

employees until the statement of employment was filed with the Board.

[74] With respect to surveillance officers, the Union argues that surveillance officers are
in a conflict of interest with the majority of employees in the proposed bargaining unit, arising from
their job functions in operating and monitoring an elaborate system of video surveillance in the
casino. The Union points out that surveillance officers have a role in employee discipline by
providing reports to supervisors on employee conduct as observed by them. The Union does not
argue that surveillance officers are not "employees" within the meaning of s. 2(f)(i) of the Acs;
rather, it suggests that they should be assigned to a separate bargaining unit following Board
decisions in Saskatchewan Government Employees' Union v. Saskatchewan Liquor and Gaming
Authority [1998] Sask. L.LR.B.R. 512, LRB File No. 037-95 & 349-96, Regina Civic Middle
Management Association v. Canadian Union of Public Employees and City of Regina, [1998] Sask.
L.R.B.R. 464, LRB File No. 023-95. The Union also noted that surveillance officers were excluded
from the bargaining unit at Casino Regina: see Saskatchewan Gaming Corporation (Casino Regina),

supra. The Union also referred the Board to the Ontario Labour Relations Board decision in
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Windsor Casino Limited, [1995] Feb. OLRB Rep. 206, where the Ontario Board accepted the need to

separate surveillance officers from the larger bargaining unit.

{75] With respect to the ten employees, eight of whom were included on the statement of
employment, although their last day of work took place before the filing of the application for
certification, the Union argued that the tests applied in the construction industry should apply to the
statement of employment in the casino sector where there is a large contingent of casual employees.
The Board in that sector considers whether there is a reasonable expectation that the employee in
question will be rejoining the bargaining unit in the near future. The Union referred the Board to its
decisions in Operating Engineers v. Little Rock Construction, [1995] 4" Quarter Sask. Labour Rep.
102, LRB File No. 190-95; Iron Workers v. Tamtrac Holdings Ltd., [1995] 1* Quarter Sask. Labour
Rep. 194, LRB File No. 254-94; Sheet Metal Workers v. KD Mechanical Ltd., [1995] 4™ Quarter
Sask. Labour Rep. 127, LRB File No. 242-95. The Union asked the Board to apply the test of a
"substantial connection” to the workforce before including an employee on a statement of
employment. It argued that the employees in question had demonstrated by their actions that they
had no intent of returning to the workplace. The Union argues that the employer's date of
terminating the employees in question is too arbitrary a date to be used to determine the list of

employees in the bargaining unit.

SIGA

[76] SIGA argues that it is the employer of all employees at Northern Lights Casino.
Although the restaurant, lounge, gift shop and kitchen staff are paid by 621086 Saskatchewan Ltd.,
SIGA argues that the Board should look to substance over form and apply s. 2(g)(iii) and 37.3 to find
the two corporations "related employers". In this regard, SIGA relies on Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union v. Brown Industries (1976) Ltd., [1995] 2™ Quarter
Sask. Labour Rep. 269, LRB File Nos. 010-95 & 012-95.

[77} With respect to the issue of the appropriate bargaining unit, SIGA argues that the
bargaining unit proposed by the Union is underinclusive and does not meet the Board's criteria set
out in Graphic Communications International Union v. Sterling Newspapers Group, supra. SIGA
cited Health Sciences Association of Saskatchewan and St. Paul's Hospital, [1994] 1* Quarter Sask.
Labour Rep. 269, LRB File No. 292-91 for the proposition that the most effective bargaining
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structures are defined on the basi‘s of the "most inclusive possible bargaining unit". SIGA also
referred to test for determining the appropriateness of a bargaining unit as set out in Hospital for
Sick Children, [1985] Feb. OLRB Rep. 260, as cited by our Board in Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union v. Regina Exhibition Association Ltd., [1992] 4"
Quarter Sask. Labour Rep. 75, LRB File No. 182-92, where the Ontario Board asked: "does the unit
which the union seeks to represent encompass a group of employees with a sufficiently coherent
community of interest that they can bargain together on a viable basis without at the same time

causing serious labour relations problems for the employer?".

[78] SIGA also noted the Board's attempts to balance the two competing interests
between facilitating access to collective bargaining, as mandated by s. 3 of the Ac¢r, and "nurturing
industrial stability” by the creation of effective and efficient bargaining unit structures, as required
under s. 5(a) of the Act: see Saskatchewan Joint Board, Retail, Wholesale and Department Store
Union v. Regina Exhibition Association Ltd., supra at 45, International Alliance of Theatrical Stage
Employees and Saskatchewan Centre of the Arts, [1992] 3™ Quarter Sask. Labour Rep. 127, LRB
File No. 126-92.

{79] SIGA suggested that the proposed bargaining unit is contrary to the Board's policy
which favours single all-employee units whenever feasible. SIGA notes that the reasons for adopting
the policy favouring employer wide bargaining units includes administrative efficiency and
convenience in bargaining, greater lateral movement for employees, the potential for achieving a
common framework of employment conditions and industrial stability. It also argued that the
exclusion of restaurant, lounge, gift shop and kitchen staff from the proposed bargaining unit was not
mandated by any conflict of interest between this group of employees and the employees in the
proposed bargaining unit. SIGA cited United Food and Commercial Workers Union v. Shelley
Western a Division of Westfair Foods and Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union, [1980] Nov. Sask. Labour Rep. 38, LRB File No. 195-79; Saskatchewan
Joint Board, Retail, Wholesale and Department Store Union, Local 496 v. Prince Albert Co-
operative Association Ltd., [1982] May Sask. Labour Rep. 55, LRB File No. 535-81; Health Sciences
Association of Saskatchewan v. Board of Governors of South Saskatchewan Hospital Centre (Plains
Health Centre) and Canadian Union of Public Employees, Local 1838, [1985] May Sask. Labour
Rep. 38, LRB File Nos. 413-84 & 414-84, and Griffin v. Government of Saskatchewan and



648 Saskatchewan Labour Relations Board Reports [1999] Sask. LR.B.R. 625

Saskatchewan Government Employees' Union, [1981] Feb. Sask. Labour Rep. 61, LRB File No. 168-
80.

{80} SIGA argued that an "underinclusive" bargaining unit is not justified in the present
case because of the following factors: (1) the employees all work in close proximity in the same
physical structure; (2) different bargaining units would result in reduced lateral mobility for
employees; (3) employees share a community of interest, (4) employees all fall under the SIGA

personnel policies including the SIGA casino employee handbook.

[81] With respect to the surveillance staff, SIGA preferred their inclusion in the
bargaining unit. SIGA argued that surveillance staff do not possess managerial authority nor do they
have access to confidential labour relations material. SIGA notes that in other jurisdictions, there are
statutory provisions supporting the carving off of security and surveillance staff from the main
bargaining unit: see, Windsor Casino Limited, [1995] OLRBD No. 398. SIGA points out that
Saskatchewan does not have similar legislative provisions and cites United Food and Commercial
Workers, Local 1400 v. PADC Holdings Lid. (P.A. Inn), [1994] 1* Quarter Sask. Labour Rep. 254,
LRB File No. 281-93, as supporting the inclusion of security staff in the bargaining unit.

[82] With respect to the employees on the attendance management program on the date
the application for certification was filed with the Board, SIGA argued that those employees are
employees within the meaning of the 4ct. They are being given a "second chance" to improve their
attendance record as part of SIGA's efforts to give First Nations' employees every opportunity to

succeed at their employment.
Analysis

onstitutional Issue

[83] The Trade Union Act applies only to labour relations matters that fall within the
constitutional jurisdiction of the province of Saskatchewan. The parameters of federal and
provincial jurisdiction are set out in ss. 91 and 92 of The Constitution Act, 1867, specifically, in this
instance, we are concerned with the exclusive authority of Parliament over "Indians and lands

reserved for Indians", which is enumerated in s. 91(24) of The Constitution Act, 1867. Our task in
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this instance is to determine if labour relations in the Northern Lights Casino falls within the
exclusive jurisdiction of the Parliament of Canada or within the general power granted to the
province in s. 92(13) to legislate with respect to "property and civil rights", s. 92(7) to legislate with

respect to the maintenance of charitable institutions or s. 92(9) to legislate with respect to licensing.

[84] It is clear that the operation of casinos in general is a matter falling under the
jurisdiction of the Province of Saskatchewan. In R. v. Furtney, supra, the Supreme Court of Canada
examined the interplay of the federal power to regulate gaming under its criminal law power and the

provincial power to license and regulate gaming under its s. 92 powers. It concluded, at 103, as

follows:

In my view, the regulation of gaming activities has a clear provincial aspect under s.
92 of the Constitution Act, 1867 subject to Parliamentary paramountcy in the case of
a clash berween federal and provincial legislation. The appellants claim the
contrary, citing Johnson v. Attorney General of Alberta, [1954] S.C.R. 127. That
case does not decide that the province cannot legislate in relation to gaming
activities; it decides that the province cannot prohibit and punish in the interest of
public morality, because such legislation is, in pith and substance, criminal law.
The legislation in question there could find no legitimate anchor in s. 92. Although
apart from features of gaming which attract criminal prohibition, lottery activities
are subject to the legislative authority of the province under the various heads of s.
92, including, I suggest, property and civil rights (13), licensing (9), and
maintenance of charitable institutions (7) (specifically recognized by the Code
provisions). Provincial licensing and regulation of gaming activities is not per se
legislation in relation to criminal law.

[85] Normally, then, casino operations are governed by The Trade Union Act, see, for
instance, Public Service Alliance of Canada v. Casino Regina, Saskatchewan Gaming Corp., supra,
where this Board has certified a trade union to represent casino employees. The federal aspect to
Northern Lights Casino does not arise in this instance out of the nature of the business or the work

performed, but rather from its relationship to and ownership by the First Nations of Saskatchewan.

[86] In Four B Manufacturing Ltd. v. United Garment Workers of America, supra, the
Supreme Court of Canada considered the constitutional authority of the Ontario Labour Relations
Board to certify employees working in a shoe factory on the Tyendinaga Indian reserve in Ontario
where the factory was owned and operated by individual members of the Indian band on reserve

land. At 1044, Mr. Justice Beetz, speaking for the majority, noted: "Four B is in no way owned or
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controlled by the Band Council which will have no share in its profits". At 1045, Beetz J.

summarized the applicable law as follows:

In my view the established principles relevant to this issue can be summarized very
briefly. With respect to labour relations, exclusive provincial legislative competence
is the rule, exclusive federal competence is the exception. The exception comprises,
in the main, labour relations in undertakings, services and businesses which, having
regard to the functional test of the nature of their operations and their normal
activities, can be characterized as federal undertakings, services or businesses. . . .

There is nothing about the business or operation of Four B which might allow it to
be considered as a federal business: the sewing of uppers on sport shoes is an
ordinary industrial activity which clearly comes under provincial legislative
authority for purposes of labour relations. Neither the ownership of the business by
Indian shareholders, nor the employment by that business of a majority of Indian
employees, nor the carrying on of that business on an Indian reserve under a federal
permit, nor the federal loans and subsidies, taken separately or together, can have
any effect on the operational nature of that business. By the traditional and
Jfunctional fest, therefore, the Labour Relations Act applies to the facts of this case,
and the Board has jurisdiction.

What is submitted on behalf of appellant is that the matter to be regulated in the case
at bar is the civil rights of Indians on a reserve; that this matter falls under the
exclusive legislative authority of Parliament to make laws relating to "Indians and
Lands reserved for Indians” pursuant to s. 91(24) of the British North America Act,
1867"; that provincial law is inapplicable to this matier even in the absence of
relevant federal law, and alternatively, that the field is occupied by the paramount
provisions of The Canada Labour Code, R.S.C. 1970, ¢. L-1. It is argued that the
functional test is inappropriate and ought to be disregarded where legislative
competence is conferred not in terms relating to physical objects, things or systems,
but to persons or groups of persons such as Indians or aliens.

I cannot agree with these submissions.

The functional test is a particular method of applying a more general rule, namely,
that exclusive federal jurisdiction over labour relations arises only if it can be shown
that such jurisdiction forms an integral part of primary federal jurisdiction over
some other federal object: the Stevedoring case.

Given this general rule, and assuming for the sake of argument that the functional
test is not conclusive for the purposes of this case, the first question which must be
answered in order to deal with appellant's submissions is whether the power to
regulate the labour relations in issue forms an integral part of primary federal
Jjurisdiction over Indians and lands reserved for Indians. The second question is
whether Parliament has occupied the field by the provisions of the Canada Labour

Code.
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In my opinion, both questions must be answered in the negative.

I think that it is an oversimplification to say that the matter which falls to be
regulated in the case at bar is the civil rights of Indians. The matter is broader and
more complex: it involves the rights of Indians and non-Indians fo associate with
one another for labour relations purposes, purposes which are not related to
"Indianness”; it involves their relationship with the United Garment Workers of
America or some other trade union about which there is nothing inherently Indian; it
finally involves their collective bargaining with an employer who happens to be an
Ontario corporation, privately owned by Indians, but about which there is nothing
specifically Indian either, the operation of which the band has expressly refused to
assume and from which it has elected to withdraw its name.

But even if the situation is considered from the sole point of view of Indian
employees and as if the employer were an Indian, neither Indian status is at stake
nor rights so closely connected with Indian status that they should be regarded as
necessary incidents of status such for instance as registrability, membership in a
band, the right to participate in the election of chiefs and band councils, reserve
privileges, etc. For this reason, I come to the conclusion that the power to regulate
the labour relations in issue does not form an integral part of primary federal
Jurisdiction over Indians or lands reserved for the Indians. Whether Parliament
could regulate them in the exercise of its ancillary powers is a question we do not
have to resolve any more than it is desirable to determine in the abstract the ultimate

reach of potential federal paramountcy.

The conferring upon Parliament of exclusive legislative competence to make laws
relating to certain classes of persons does not mean that the totality of these persons’
rights and duties comes under primary federal competency to the exclusion of
provincial laws of general application. In Union Colliery Co. of B.C. v. Bryden,
[1899] A.C. 580, the British Columbia Coal Mine Regulations Act, 1890 provided
that "no boy under the age of twelve years, and no woman and girl of any age shall
be employed in or allowed fo be for the purpose of employment in any mine to which
the Act applies, below ground”. The provision was amended by the insertion of the
words "and no Chinaman" after the words "and no woman and girl of any age". The
amendment was held to be ultra vires the Province as relating to naturalization and
aliens. But it was never suggested that the general prohibition to employ boys under
the age of 12 years and women and girls of any age in any mine was not applicable
to naturalized persons and aliens including persons of Chinese extraction.

A similar reasoning must prevail with respect to the application of provincial laws to
Indians, as long as such laws do not single out Indians nor purport to regulate them
qua Indians, and as long also as they are not superceded by valid federal law. In
this connection, it must be noted that whereas the Indian Act, R.S.C. 1970, c.I-6,
regulates certain Indian civil rights such as the right to make a will and the
distribution of property on intestacy, it does not provide for the regulation of the
labour relations of Indians with one another or with non-Indians. Nor does the
Canada Labour Code so provide, as we shall see later. These labour relations
accordingly remain subject to laws of general application in force in the Province as
is contemplated by s. 88 of the Indian Act:
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88. Subject to the terms of any treaty and any other Act of the
Parliament of Canada, all laws of general application from time to
time in force in any province are applicable to and in respect of
Indians in the province, except to the extent that such laws are
inconsistent with this Act or any order, rule, regulation or by-law
made thereunder, and except to the extent that such laws make
provision for any matter for which provision is made by or under
this Act.

[87] Following the Four B Manufacturing Ltd. case, supra, the Federal Court of Appeal
considered whether the Canada Labour Board had jurisdiction to certify employees of the St. Regis
Indian Band in Francis v. Canada Labour Board et al., [1981] 1 F.C. 225. Applying the functional

test to the work performed by the employees in question, Heald J. held as follows at 237:

From this evidence, it is clear that these employees are engaged in education
administration, the administration of Indian lands and estates, the administration of
welfare, the administration of housing, school administration, public works, the
administration of an old age home, maintenance of roads, maintenance of schools,
maintenance of water and sanitation services, garbage collection, etc. Thus bus
drivers, garbage collectors, teachers, carpenters, stenographers, housing clerks,
janitors and road crews comprise, inter alia, the unit of employees in question. In
1y view, it is correct to characterize the function of this unit generally as being
almost entirely concerned with the administration of the St. Regis Band of Indians
and to say that its entive function is governmental in nature and comes under the
Jjurisdiction of the Indian Act.

[88] After reviewing the responsibilities and powers of the Band Council under the
Indian Act, the Court in Francis referred to the examples provided in the Four B Manufacturing Ltd.

case by Mr. Justice Beetz and commented as follows at 240:

At page 1048 of his reasons in the Four B case, supra, Mr. Justice Beetz gives
examples of the kind of rights which, in his view, would have to be considered as
being closely connected with Indian status. He refers to registrability, membership
in a band, the right to participate in the election of chiefs and band councils, and
Reserve privileges. In my view, these examples relate directly to band
administration, having regard to the powers given to the band and council under the
[Indian] Act, and in my view, fall into the same category as the powers exercised by
this Band and its Council as set out supra. However, the factual situation in the
Four B case, supra, is completely different from the case at bar. In Four B, four
reserve Indians were conducting a commercial business on an Indian reserve. The
status and rights of the unit of employees as Indians and as members of the Band
were not affected in any way. In the case at bar, the unit of employees in question
were directly and continuously concerned with the election of councilors and chiefs,
the matter of the right to possession of reserve lands, the right of Indians on the




[1999] Sask. L.R.B.R. 625 C.A.W. v, SASK. INDIAN GAMING AUTHORITY INC. 653

reserve to have their children educated in schools on the reserve, the right to welfare
when circumstances warrant it, the right to the facilities of the old age home in
proper circumstances, etc. The total administration of the Band is continuously
concerned with the status and the rights and privileges of the Band Indians. I am
thus firmly of the opinion that the labour relations in issue here are "an integral part
of primary federal jurisdiction over Indians or Lands reserved for the Indians".

[89] The Supreme Court of Canada overturned the Federal Court of Appeal decision in
Francis, but only in relation to the issue of whether an Indian Band could be an "employer". In the
end result, federal labour law was applied to the Band employees: see Public Service Alliance of

Canada v. St. Regis Indian Band, [1982]2 S.C.R. 72.

[90] Following the Francis case, supra, the Saskatchewan Court of Appeal, in Whitebear
Band Council and Carpenters Provincial Council of Saskatchewan et al., supra, determined that this
Board lacked constitutional jurisdiction to certify a bargaining unit comprised of carpenters working
on a housing project on Whitebear Indian reserve. The housing project was undertaken by the Band
Council through an agreement with the federal government. The houses in question were located on
the reserve and were owned and maintained by the Band. In addition, the employees engaged to
construct or renovate the houses were Band members. The employees were paid directly from Band

funds. In this instance, Mr. Justice Cameron, for the Court, examined the legal role of the Band

council as follows at 133:

As municipal councils are "creatures" of the legislatures of the provinces, so Indian
band councils are the "creatures” of the Parliament of Canada. Parliament, in
exercising the exclusive jurisdiction conferred upon it by s. 91(24) of the BN.A. Act
to legislate in relation to "Indians, and Lands reserved for the Indians”, enacted the
Indian Act, R.S.C. 1970, c. I-6, which provides - among its extensive provisions for
Indian status, civil rights, assistance, and so on, and the use and management of
Indian reserves - for the election of a chief and 12 councilors by and from among the
members of an Indian band resident on an Indian reserve. These elected officials
constitute Indian band councils, who in general terms are intended by Parliament to
provide some measure - even if rather rudimentary - of local government in relation
to live on Indian reserves and to act as something of an intermediary between the
band and the Minister of Indian Affairs.

More specifically, s. 81 of the Act clothes Indian band councils with such powers
and duties in relation to an Indian reserve and its inhabitants are usually associated
with a rural municipality and its council: a band council may enact by-laws for the
regulation of traffic, the construction and maintenance of public works, zoning, the
control of public games and amusements and of hawkers and peddlers, the
regulation of the construction, repair and use of buildings, and so on. Hence a band
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council exercises - by way of delegation from Parliament - these and other municipal
and governmental powers in relation to the reserve whose inhabitants have elected
it.

1 think it worth noting that the Indian Act contemplates a measured maturing of self-
government on Indian reserves. Section 69 of the Act empowers the Governor in
Council to "permit” a band to manage and spend its revenue moneys - pursuant to
regulation by the Governor in Council - and by s. 83 the Governor in Council may
declare that a band "has reached an advance stage of development”, in which event
the band council may, with the approval of the minister, raise money by way of
assessment and taxation of reserve lands and the licensing of reserve businesses.
Until then, the band council derives its funds principally from the government of
Canada.

[91] Mr. Justice Cameron noted that the Whitebear band was empowered under s. 69 of
the Indian Act to control, manage and expend its revenues in accordance with regulations set down
under the Act.  When applying the functional test set out in Four B Manufacturing Ltd., supra and
Const. Montcalm Inc. v. Minimum Wage Comm., [1979] 1 S.C.R. 654, Mr. Justice Cameron focused
his attention on the "normal and habitual activities” (Const. Montcalm Inc., supra, 769) of the
business of the band council, not the particular activity of construction and renovation of housing
which was subject to the application for certification. The learned Justice concluded at 138 as

follows:

As I have observed, the primary function of an Indian band council is to provide a
measure of self-government by Indians on Indian reserves. In enacting by-laws
pursuant to their power to do so, and in performing generally their local government
Jfunction, an Indian band council is doing that which Parliament is exclusively
empowered to do pursuant to 5. 92(24) of the British North America Act but which
Parliament, through the Indian Act, has delegated band councils fo do. In this
sense, the function of an Indian band council is very much federal. So too, in my
opinion, are their associated functions - acting at once as the representative body of
the inhabitants of the reserve and the agent of the minister with regard to federal
programs for reserves and their residents - and participating in certain of the
decisions of the minister in relation to the reserve. Given this, the provisions of the
Indian Act to which I have referred and the origin and nature, purpose and function
of an Indian band council, I am satisfied that the power generally fo regulate the
labour relations of a band council and its employees, engaged in those activities
contemplated by the Indian Act, forms an integral part of primary federal
Jurisdiction in relation to "Indians, and Lands reserved for the Indians" pursuant to
5. 91(24) of the British North American Act. The Federal Court of Appeal came to
the same conclusion in the St. Regis case, supra. LeDain J. (dissenting with respect
to a different issue) concluded that the employees of the St. Regis band council
(hired under arrangements, and to perform services, similar to those provided for in
ihe consolidated contribution agreement) were engaged in activity which fell within
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Sfederal legislative jurisdiction with respect to "Indians, and Lands reserved for the
Indians"; he observed at p. 247:

The activity consists of certain functions or services performed by or
under the supervisions of the band council, and viewed as a whole it
may be characterized as the administration of the Reserve and the
affairs of the Band. It is concerned with the organization and
maintenance of communal life on the reserve. . . .

[92] In Qu'appelle Indian Residential School Council v. Canadian Human Rights
Commission, [1988] 2 F.C. 226 (Fed. Ct. Trial Div.), the Federal Court determined that a school
council, a non-profit corporation operated by the 24 bands that constitute the Touchwood-File Hills-
Qu'appelle District and Yorkton District Indian bands, which provided residential educational
instruction to Indian children, was subject to federal human rights laws. In reaching its decision, the
Court took into account: (1) the function of the Council, which was to administer the residential
school; (2) the objects of the non-profit society which included the fostering and promotion of Indian
literature, history and arts, culture and tradition; (3) the restriction of membership in the society to
treaty Indians or registered Indians in the districts mentioned above; (4) the governance structure of
the non-profit corporation, through representatives of each affected band; (5) the Treaty 4 obligation
of the federal Crown to provide for education on reserves; and, (6) the agreement between the federal

Government and the Council for the provision of education and funds for education. The Court

concluded at 242:

In my opinion, as in the Francis case (supra) and the Whitebear case (supra), the
Council's employees here are so directly involved in activities relating to Indian
status, rights and privileges that their labour relations with the Council should be
characterized as forming an integral part of the primary federal jurisdiction over
Indians and Indian lands, under s. 91(24) of the Constitution Act, 1867.

[93] The Alberta Court of Appeal came to a similar conclusion in Paul Band v. R., [1984]
2 W.W.R. 540. The Paul Band was convicted for failing to pay wages to two special constables in
breach of the provisions of the Alberta Employment Standards Act, R.S.A. 1980 (Supp.), ¢. E-10.1.
In that instance, the lower courts applied the functional test to the work performed by special
constables and held that the work fell within exclusive provincial jurisdiction under s. 92(14) -
administration of justice in the province. The Alberta Court of Appeal, however, focused its

functional analysis on the overall operation of the employer. At 546 the Court held as follows:
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[94]

In enforcing provincial laws on the reserve, the band council was carrying out one
of a number of powers entrusted to it by s. 81 of the Indian Act, namely, the
regulation of traffic, and the observance of law and order. This was an integral part
of the normal operation assigned to the band council by s. 81 of the Indian Act.

In determining that the Alberta Labour Act applied to the employment of a special
constable by the Paul Band, the trial judge found that the band council, in employing
the special constables, was engaged in a provincial undertaking because it had them
appointed special constables under provincial law to enforce provincial laws on the
reserve in pursuance of the provincial constitutional function in the administration
of justice. In purporting to apply the functional test spoken of by Beetz J. the trial
Jjudge considered only the activity of the employees, in isolation from the principal
normal activities of the employer, the band council. That was his key error.

This is not the functional test referred to in the authorities cited. It would result in
incongruity, with some employees of a business or concern governed by provincial
labour law, and others of the same business or concern by federal labour law,
depending on the actual work being done from time to time. In the present case, it is
shown in evidence that the appellant band council employs office staff, health
workers, social workers, alcohol counselors, arena caretakers and others.

In determining the nature of the operation of the band council, the trial judge was
required to look "at the normal or habitual activities” of the council "as a going
concern”: [per Beetz in Montcalm] and at the legislaiive authority over that
operation [per Pigeon J. in City of Yellowknife v. Canada, [(1977), 2 S.C.R. 729]].

The Alberta Court of Appeal reviewed the provisions contained in s. 81 of the /ndian

Act and concluded at 549:

[95]

on the application of provincial law of general application to First Nations people in the following

There can accordingly be no doubt that the normal operations or activities of the
Paul Band Council were those which it was carrying on under authority of the
[ndian Act and thus constituted a federal undertaking or business. That the special
constables in question may have been enforcing provincial statutes on the reserve is
irrelevant.

In Delgamuukw v. British Columbia, [1997] 3 S.CR. 1010, Lamer C.J. commented

terms at 1119:

The vesting of exclusive jurisdiction with the federal government over Indians and
Indian lands under s. 91(24), operates to preclude provincial laws in relation to
those matters. Thus, provincial laws which single out Indians for special treatment
are ultra vires, because they are in relation to Indians and therefore invade federal
Jurisdiction: see R. v. Sutherland, [1980] 2 S.C.R. 451, 113 D.L.R. (3d) 374.
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However, it is a well established principle that (Four B Manufacturing Ltd., supra,
at p. 1048):

The conferring upon Parliament of exclusive legislative competence
to make laws relating to certain classes of persons does not mean
that the totality of these persons' rights and duties comes under
primary federal competence to the exclusion of provincial laws of
general application.

In other words, notwithstanding s. 91(24), provincial laws of general application
apply proprio vigore to Indians and Indian lands. Thus, this Court has held that
provincial labour relations legislation (Four B) and motor vehicle laws (R._v.
Francis, {1988] 1 S.C.R. 1025, 51 D.L.R. (4*) 418), which purport to apply to all
persons in the province, also apply to Indians living on reserves.

Second, as I mentioned earlier, s. 91(24) protects a core of federal jurisdiction even
from provincial laws of general application, through the operation of the doctrine of
interjurisdictional immunity. That core has been described as matter touching on
"Indianness” or the "core of Indianness" (Dick, [[1985] 2 S.C.R. 309] at pp. 326 and
315; also see Four B, supra, at p. 1047 and Francis, supra, at pp. 1028-29). The
core of Indianness at the heart of s. 91(24) has been defined both in negative and
positive terms. Negatively, it has been held to not include labour relations (Four B)
and the driving of motor vehicles (Francis). The only positive formulation of
Indianness was offered in Dick. Speaking for the Court, Beetz J. assumed, but did
not decide, that a provincial hunting law did not apply proprio vigore to the
members of an Indian band to hunt and because those activities were "at the centre
of what they do and who they are” (supra, at p. 320). But in Van der Peet, I
described and defined the aboriginal rights that are recognized and affirmed by s.
35(1) in a similar fashion, as protecting the occupation of land and the activities
which are integral to the distinctive aboriginal culture of the group claiming the
right. It follows that aboriginal rights are part of the core of Indianness at the heart
of s. 91(24). Prior to 1982, as a result, they could not be extinguished by provincial
laws of general application.

[96] We do not understand Lamer C.J. in his reference to Four B Manufacturing Ltd.,
supra, as overruling Francis, supra, or Whitebear, supra. The remarks were made in a general
context and we assume that they are to be understood as affirming the propositions dealt with in

Four B Manufacturing Ltd. as they applied to the facts of that particular case.
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[97]

(D

@)

3)

(4)

)

We have also reviewed and considered the following cases:

Syndicat des travailleurs de l'enseignement de Louis-Hemon v. Conseil des
Montagnais du Lac St.-Jean (1982), 50 di 190, where the Canada Labour
Relations Board held that teachers at schools on an Indian reserve fell

within the constitutional jurisdiction of the Canada Labour Code;

Ontario Public Service Employees' Union v. Ontario Metis and Non-
status Indian Association et al., [1980] 3 Can. L.R.B.R. 328 where the
Ontario Labour Relations Board held that provincial labour legislation
applied to the Association because: (a) the legislation was of general
application and did not attempt to regulate Indians as Indians; and, (b) the
work in question was not a federal undertaking or business to which

federal labour law would apply;

Manitoba Teachers' Society et al. v. Chief and/or Council of the Fort
Alexander Indian Band et al, [1984] 1 F.C. 1109 (F.C.T.D.), where the
Federal Court affirmed the application of the Canada Labour Code to

teachers and school boards on Indian reserves;

Celtic Shipyards (1988) Ltd. v. The Marine Workers' and Boilermakers'
Industrial Union, Local 1 and the Musqueam Indian Band, [1994] BCLRB
No. B131/94, where the British Columbia Labour Relations Board held
that a ship building business owned through the vehicle of a corporation

by the Musqueam Indian Band was not subject to federal labour laws;

Kostyshyn (Johnson) v. West Region Tribal Council, [1994] 1 CN.LR. 94
(Fed. Ct. Tr. Div.) where the Federal Court enforced the order of an
adjudicator appointed to hear and determine an unjust dismissal
application brought by a former employee under the Canada Labour Code.
The Court held that a2 Tribal Council was neither an Indian or an Indian
Band, citing Re Stony Plain Indian Reserve No. 135, [1982] 1 W.W.R. 302
(Alta. C.A)) and Kinookimaw Beach Assn. V. R, {1979] 6 W.W.R. 84
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6

(7

(Sask. C.A.), leave to appeal to the S.C.C. ref'd 1 Sask. R. 179, and, as a
result, ss. 89 and 90 of the Indian Act did not prevent the garnishment of
the Tribal Council's funds. However, the Court did not discuss how the
Tribal Council, if it is not an Indian or Indian band, came to have its

labour relations regulated by the Canada Labour Code;

Sagkeeg Alcohol Rehab Centre Inc. v. Abraham, [1995] 1 CN.L.R. 184
(Fed. Ct. Tr. Div.), where the Federal Court held that an alcohol
rehabilitation centre located on the Fort Alexander Indian Reserve which
received funding from the federal government and provided services
primarily, but not exclusively to band members, was a matter falling
within federal jurisdiction. The Court analyzed the function of the Centre
as "a form of health care service designed and operated to meet the needs

of its Indian beneficiaries";

Nisga'a Valley Health Board v. B.C. Government Services, [1995]
BCLRB No. B289/95. This case dealt with the labour relations of a health
board, operated by a non-profit corporation with each Nisga'a Village
Band Councils having a representative on the Board and with one
representative of the Nisga's Tribal Council. The health board operated in
accordance with a transfer agreement entered into between the Indian
bands in question and the Federal Department of Health and Welfare.
Some provincial funds were also available to the health board. The vast
majority of the people served by the health board were Indian residents of
the Nass Valley. The British Columbia Labour Relations Board held that
the health board fell within federal labour jurisdiction because "its purpose
is the provision of health services on reserves" and "this purpose clearly
falls within the functions and normal activities of Indian Band
administration under Section 81(1)(a) of the Indian Act” (at 18). The
Board noted that the federal government retained general responsibility for
health care for Indian residents of the Ness Valley, and the health board
had stepped into the shoes of the band councils and federal government in

providing health services to its Indian members;
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8) Canadian Union of Public Employees v. Native Child and Family Services of
Toronto, [1995] O.L.R.B.D. No. 4298, the Ontario Labour Relations Board
held that Native Child and Family Services did not function in the federal
sphere of "Indian, or Lands reserved for the Indians" and were subject to
provincial regulation with respect to their labour relations. At para. 35, the

Board commented as follows:

In our view there is little support in the jurisprudence for the notion that Indian
content, without some connection to the exercise of federal legislative power, makes
an organization necessarily incidental to the federal power, attracting federal
Jjurisdiction over labour relations. In all the cases to which we were referred, save
Saghkeeng Alcohol Rehab Centre Inc., cited above, to which we will return, the
finding of federal jurisdiction was in a factual context that included a fairly direct
connection with the exercise of federal power in relation to Indians, for example, the
operation of a Band or reserve defined by the federal government pursuant to the
Indian Act, (see Francis v. Canada Labour Relations Board, [1981] 1 F.C. 225
(C.A)(St. Regis), rev'd on other grounds [1982] S.C.R. 12, or the operation of a
school pursuant to provisions of the Indian_Act (Qu'appelle Indian Residential
School Council, [1988] 2 F.C. 226]). Sagkeeng Alcohol Rehab Centre Inc., cited
above, is an exception to this to the extent that the only federal presence appears to
be funding and training. However, the Court made a link to Indian status because of
the admission criteria, and to this extent, perhaps it is not to be considered an
exception. As well it was located on a reserve, and there is mention of Indian health
projects on reserves in the Indian Act, sections 18(2), 73(1)(g) and 81(1)(a). To the
extent that it is an exception, however, the requirement of a connection to the
exercise of federal legislative power is a concept which is in our view supported by
higher authority as indicated in the decisions of the Supreme Court in Four B
[supra], Natural Parents [v. Superintendent of Child Welfare, [1976] 2 S.C.R. 751]
and Pioneer Management [80 CLLC 14,016];

) Skeetchestn Indian Band, where the British Columbia Labour Relations
Board held that labour relations in regard to the operation of a band store by
the Skeetchestn Band on its reserve fell under federal jurisdiction applying

the functional test to the overall operation of the Band Council;

(10)  Westbank First Nation v. British Columbia Labour Relations Board, [1997]
B.C.J. No. 2410 (BCSC), where Tysoe J. upheld the decision of the British
Columbia Labour Relations Board to certify a bargaining unit of employees
employed at a long-term care facility operated on the Westbank First Nation

for Indian and non-Indian persons. The home was owned by a corporation,
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which in turn was owned and controlled by the Band council. In this
instance, the learned Justice at [para 53 - QL] applied the functional test to
the business of the long term care facility, as opposed to the business of the

Indian band and concluded at para. 55 as follows:

Although the ultimate goal may be to benefit members of the Westbank First Nation
and other First Nations groups, the actual function of the Home is to provide
intermediate care to a much wider group, the majority of which are not First Nations
people. There is a distinction to be made between the "means" and the "end". While
it may be argued that the "end" only relates to First Nations people, the "means” to
accomplish the "end" is much broader and relates to a majority of non-First Nations
patients. In the Four B case, (supra), the purpose of the business was to benefit the
Band as a whole to improve their economic position but the means to accomplish
this purpose was held not to constitute a federal business. It is the "means", not the
"end", which is the relevant consideration under the functional test of the nature of
the business.

[98] In summary, then, we conclude that The Trade Union Act, being a provincial law of
general application, will apply to First Nations' enterprises unless, in the words of Four B
Manufacturing Ltd., supra, at 1047, “Indian status is at stake or rights so closely connected with
Indian status that they should be regarded as necessary incidents of status such as the right to
participate in the election of chiefs and band councils, reserve privileges, etc." In our view, this is
another way of describing "the core of Indianness", which under Delgamuukw, supra, must also
include those rights protected under s. 35(1) of the Constitution Act, 1982. In Francis, supra, in the
Federal Court, the core of Indian status included the work of the Indian Band Council, including the
provision of education, administration of lands and estates, welfare, public works, old age homes,
water, sanitation, garbage collection, etc. Whitebear, supra, and Paul Band, supra, came to similar
conclusions that work undertaken by a Band Council and its employees, engaged in activities

contemplated under the Indian Act were functions that were central to Indian status.

[99] Qu'appelle, supra, and Manitoba Teachers' Society, supra, reached a similar
conclusion with respect to the provision of education to First Nations' children. The provision of
health care services on reserve land for the primary benefit of First Nation's members has also fallen
within the core of Indian status in Sagkeep, supra, Nisga'a Valley Health Board, supra, but not in
Westbank where the service was operated for the broader community as a commercial enterprise. A
Band-owned store qualified as part of the core of Indian status in Skeetchestn, supra, while a ship

building and repair company did not in Celtic Shipyards, supra.
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[100] In our view, the functional test sét out in Four B Manufacturing Ltd., supra, as
applied by the Court of Appeal in Whitebear, supra, requires the Board to examine the operations
and normal activities of the FSIN and SIGA to determine if the labour relations of SIGA are
governed by The Trade Union Act. The FSIN established the agreements which led to the creation of
SIGA; it established a legislative framework for the operation of First Nations' casinos; it controls
the operations of SIGA through the Board of Directors; and, it controls the distribution of casino

profits among First Nations.

[101] In undertaking the functional analysis, it is useful to compare the operations and
normal activities of the FSIN and its related entities with the operations and normal activities of a
band council. It appears to the Board that the functions performed by FSIN and its entities, including
SIGA, are separate and distinct from normal band council functions. Although there are obvious
economic and political links between FSIN and its member tribal councils and band councils, band
councils are the primary institution established under the Indian Act for governance of matters
relating to Indian status, lands and other rights. Individual band councils may choose to participate
in economic development initiatives that are established by the FSIN, such as First Nation casinos;
however, in our view, that participation does not infuse the FSIN or SIGA with the same status as a
band council, nor with the same legal obligations that are imposed on band councils by the /ndian
Act. The political and economic activities of the FSIN and its related entities, while of immense
importance to First Nations' people in Saskatchewan, do not touch directly on status issues, such as
the right to vote for chiefs or band councils, the right to participate in elections as a candidate, to
right to obtain services such as education or health services from a band council, or the right to
control or manage the economic affairs of the band council, all of which are subject to federal
jurisdiction pursuant to s. 91(24). In Francis, Whitebear, Paul Band and Skeetchestn cases, supra,
the employees in question were employees of the Band Councils who were engaged to provided such
services to members on the reserves. In Qu'appelle, Manitoba Teachers' Society, Sagkeep, and
Nisga'a Valley Health Board, supra, the provision of education and health services, which are
services that have devolved from the federal government to First Nations, were continued under the

federal legislative powers.
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[102] In the present case, there is no suggestion that the FSIN operates in place of band
councils, nor is there any suggestion that FSIN provides services to band members of the nature
considered in the cases referred to above. The FSIN and SIGA function at a different levels and their
activities do not touch the "core of Indianness” that is otherwise subject only to Parliament's
authority. Unlike the Whitebear Indian Band case, supra, SIGA is not involved in the day-to-day
administration of a band, determinations of reserve entitlements, First Nations' status or the exercise
of any other power under the /ndian Act. For these reasons, the Board finds that labour relations at

Northern Lights Casino fall within the parameters of The Trade Union Act.

[103] On this application, we were not requested to determine if gaming activities were

protected as "aboriginal rights" under s. 35(1) of the Constitution Act, 1982.

Labour Relations Issues

Appropriateness of Proposed Bargaining Unit

[104] The bargaining unit proposed by the Union does not include the employees of
621086 Saskatchewan Ltd. who work in the restaurant, lounge, gift shop and kitchen at the Northern
Lights Casino. SIGA is correct in arguing that the Board could treat all such employees as
employees of SIGA under s. 2(g)(iii) or s. 37.3 of the Act: see Saskatchewan Joint Board, Retail,
Wholesale and Department Store Union v. Saskatchewan Gaming Corporation and Marwest Food

Systems Ltd., [1996] Sask. L.R.B.R. 523 for a discussion of the applicable principles.

[105] In this case, however, the Union has not requested that the Board exercise its
authority pursuant to s. 2(g)(iii) or s. 37.3 to declare the employees of 621086 Saskatchewan Ltd. to
be employees of SIGA. Although the Union raised an issue with respect to the Board's ability to
treat the two corporate entities as one employer without such a request before it either in the Union's
application or SIGA's reply, we will address the more fundamental issue of whether the exclusion of

the food and beverage services end of the business renders the proposed unit inappropriate for

collective bargaining.
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[106] We note that SIGA has elected to operate Northern Lights Casino through two
corporate bodies: SIGA, which is directly involved in the provision of gaming activities and is
subject to the framework agreement between FSIN and Government; and 621086 Saskatchewan Ltd.,
which provides food and beverage services to the customers and staff of Northern Lights Casino and
which is not governed by the framework agreement between FSIN and Government. There are
legitimate tax and other legal reasons for the separation of the food and beverage services end of the

business from the gaming side.

[107] The terms and conditions of work for the food and beverage service employees are
different from the terms and conditions of work for gaming employees, although not a great deal can

be made from those differences.

[108] Both the gaming side of Northern Lights Casino and the food and beverage side of
the operation are significant in size. Either could operate as a successful bargaining unit, much the
same as has occurred at Casino Regina where gaming employees exist in a separate bargaining unit
from the food and beverage service employees. There is a small amount of intermingling from the
casino unit to the food and beverage unit but not to such an extent that it is impossible to separate the
two units on a functional basis. In addition, there is not a significant degree of lateral movement or
promotions between the units to make it impossible to separate the two operations in a functional

sense. The two units already operate as separate administrative units.

{109] Although the Board has a stated preference for large bargaining units, it also seeks to
balance the right of employees to organize into trade unions with the need for stable bargaining
units: see Hotel Employees’ and Restaurant Employees' International Union v. Regina Exhibition
Association Ltd., [1986] Oct. Sask. Labour Rep. 43, LRB File No. 015-86. In our view, Casino
Regina has established that separate bargaining units for gaming and food and beverage services in
the gaming industry does not lead to industrial instability. Employees working on the gaming side of
the Casino form a coherent group for the purposes of collective bargaining and in this regard, we find

the proposed unit to be an appropriate unit for the purposes of collective bargaining.

[110] In our view, the proposed unit is not an "underinclusive" unit in the sense that was
discussed in the Sterling Newspapers Group case, supra. As is the case in most bargaining

arrangements, there are a number of possible bargaining unit structures. In the present case, the
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largest bargaining structure would include all employees of SIGA and its subsidiaries in
Saskatchewan; the next size would include all employees of SIGA and its subsidiaries at a particular
casino; the third size would include all employees of SIGA at a particular casino. All of these
bargaining structures represent a sufficiently large and diverse group of employees flowing from the
corporate structures used by the Employer itself to be thought of as inclusive bargaining units. An
underinclusive bargaining structure in the casino setting would be more akin to an occupational
bargaining unit, such as the "wheelers and dealers" in Saskatchewan Joint Board, Retail, Wholesale
and Department Store Union v. Regina Exhibition Association Ltd., [1992] 4® Quarter Sask. Labour
Rep. 75, LRB File No. 182-92, where the bargaining unit represented only two of the various
positions held by employees at the Exhibition Association. As such, we do not find that the

bargaining unit proposed in the present case requires an analysis of the criteria set down in the

Sterling Newspapers Group, supra.

Exclusion of Surveillance Employees

[111] The Board has not addressed the issue of surveillance officers in a casino setting. In
Saskatchewan Gaming Corporation, supra, surveillance operators were excluded by agreement
between the parties. However, in United Food and Commercial Workers, Local 1400 and PADC
Holdings Ltd. (Prince Albert Inn), 1 Quarter Sask. Labour Rep. 254, LRB File No. 281-93, the

Board dealt with a similar request to exclude security guards. At 263-4, the Board concluded as

follows:

The position of security personnel in relation to collective bargaining differs somewhat
in Saskatchewan from their status in those jurisdictions where there are specific
statutory provisions which contemplate their exemption from being included in
bargaining units consisting of their fellow employees. In some of those jurisdictions,
provision is also made for the construction of special bargaining units consisting
exclusively of security personnel, where that is feasible.

This Board has not discussed the position of security personnel extensively. In two

cases, Dubbin_v. Canadian Union of Public Emplovees and University _of
Saskatchewan, LRB File No. 289-78, and Service Emplovees' International Union v.
Crescent Leaseholds Ltd., LRB File No. 453-81, the Board determined that security
staff should be included in a unit consisting of a wide range of employee positions. In
the latter case, the Board commented that one factor to be considered was the amount
of actual "police” work done by the personnel involved, including the apprehension
and legal processing of offenders. The Board pointed out, however, that even in the
University of Saskatchewan case, where the level of such duties was significantly
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higher, this had not been considered sufficient to justify the exclusion of security
personnel from the unit.

We do not wish to trivialize the argument based on conflict of interest, as this can be a
real and continuing problem for employees who are put in a position where their duties
require them to provide information or assessments which may be detrimental to their
co-workers. On the other hand, these employees do not have managerial status or
responsibilities, and to deny them the opportunity to be represented by a trade union
would also be a serious matter.

The fact that certain employees are expected, as part of the responsibility connected
with their jobs, to gather information about other employees, to assess their conduct, to
admonish them or to report about them to members of management, is not a conclusive
indication of a conflict of interest sufficiently serious to outweigh the ordinary rights of
employees to engage in collective bargaining. In many cases, for example, this Board
has included in bargaining units persons who supervise other employees, and who may
help to evaluate those employees or provide information upon which disciplinary
action may be based.

The evidence given in connection with this application disclosed a number of examples
of employees who are expected to monitor the conduct of other employees, or to record
various aspects of their performance. Bartenders, for example, are expected to keep
track of the handling of cash and liguor by waitresses.

The two persons who perform security functions at the hotel are clearly employees
within the meaning of The Trade Union Act, and it has not, in our view, been
established that any tension these employees might encounter between the performance
of their duties and their relationship with fellow members of the bargaining unit would
be sufficiently profound to justify denying them the right to be represented by a trade
union for the settling of the terms and conditions under which they continue to be
employed.

[112] In the present case, it was suggested that surveillance staff were involved in initiation
of action against a Union organizer and were in effect asked to carry out their surveillance tasks for
purposes other than the security of the Casino. The employee in question, however, had no direct
contact with a surveillance officer and any disciplining that was carried out was done by a supervisor or

manager.

[113] It would seem to this Board that the comments of the Board in the PAD.C. (P.A.
Inn) case, supra, are applicable to surveillance officers. While surveillance officers have an
obligation to observe and report on the workplace behaviour of other staff members, they are not
performing managerial functions or even functions of a supervisory nature that would justify their

exclusion from the bargaining unit or their inclusion in a middle management unit, such as was the
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case with liquor store managers IV, IVA and V in Saskatchewan Liquor and Gaming Corporation,
[1998] Sask. LR.B.R. 512, LRB File No. 037-95. They are also not placed in a position of having
to mediate workplace issues between members of two unions, such as was the case in Saskatchewan
Union of Nurses v. Prince Albert Health District et al., [1999] Sask. L.R.B.R. 549, LRB File No.
078-97. In these circumstances, we are unwilling to exclude surveillance officers from the
bargaining unit. We note that the Ontario Labour Relations Act makes specific allowances for the
placement of security persons in a separate bargaining unit in circumstances where the guards are
responsible for monitoring other employees: see Windsor Casino Limited, supra. As outlined in the
P.AD.C. (P.A. Inn) case, supra, this practice has not been followed in Saskatchewan. Our position is
somewhat similar to the decision of the British Columbia Labour Board decision in United
Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW-Canada),

Local 300 v. Royal Diamond Casinos Inc. (1998), 46 C.L.R.B.R. 261 at 272 where the British
Columbia Board held:

The surveillance and security employees do not monitor or otherwise admonish
other employees: . . .They merely observe the conduct of other employees and warn
the employer of any misconduct. Their responsibilities do not extend beyond
surveillance and maintenance of security and therefore no conflict of interest arises
that would require their exclusion from a bargaining unit containing other

employees.

Accounting clerks

[114] The Union argued that accounting clerks have a separate community of interest from
the remainder of the Casino staff largely because of the location of their work away from the floor of
the casino. In our view, the accounting clerks are performing work that logically would fall within
the scope of the bargaining unit. Their work is not sufficiently different from the work performed by
other employees to justify their exclusion. There is also no suggestion that the accounting clerks are
performing supervisory or managerial functions. In our view, they must be included in the
bargaining unit otherwise they would be denied any right to join a trade union as their numbers

would be insufficient to form an appropriate bargaining unit.
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Attendance Management Program

[115] The employees in question failed to work three scheduled shifts and were terminated
by SIGA after May 11, 1999, the date the application for certification was filed with the Board. The
last days worked varied from the earliest of March 30, 1999 to May 7, 1999. Four of the ten

employees had not worked at the casino in the month preceding the filing of the application for

certification.
[116] In order to be listed as an "employee” on a statement of employment, a person must
have a "substantial connection with the workplace or . . . a significant continuing interest in the

representation question”: see Saskatchewan Government and General Empioyees' Union v. Rural
Municipality of Paddockwood No. 520, [1999] Sask. L.R.B.R. 470, LRB File Nos. 059-99, 087-99 to
093-99. On an application for certification, the Board determines both employee status and union
support on the date the application is filed. This policy is designed to prevent manipulation of

support through the addition or deletion of employees from the employment rosters.

[117] In the present case, SIGA provided evidence to demonstrate that it has an attendance
management program in place that would not result in the termination of employees until after they
had missed three scheduled shifts. The purpose of the policy is to assist First Nations' employees in
making the transition from unemployment to regular employment by assisting them to overcome
some of the barriers which otherwise may prevent them from attending work. The policy was
administered in relation to the ten employees in question and their employment did not come to an
end until after May 11, 1999. There is no suggestion in the evidence that the termination of
employment was delayed in order to pad the statement of employment. The Union also would have
access to the employees' names through the scheduling forms and the employees’ relatively recent

attendance at the workplace.

[118] We are satisfied that, on May 11, 1999, the ten employees in question had a
substantial connection with the workplace which entitles them to be listed on the statement of
employment. Other than their absence from work, there is no suggestion in the evidence that the ten
employees in question quit their employment or had no intention of returning to work. The Board
was asked to draw the inference that the employees in question quit their employment from the facts

presented; however, in the ordinary course, we would require more direct evidence of a resignation
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rather than mere unexplained absenteeism. The Board will add the names of Sara Hardlotte and John
Gardipy to the statement of employment as they were in the same position as the eight employees

identified by SIGA on the statement of employment as falling within the attendance management

program.

Improper organizing tactics

[119] Several employees came forward during the hearings of this matter to complain

about the Union's organizing tactics.

[120] The evidence of one employee indicated that she was called at home on two
occasions - once by a fellow worker and once by the CAW representative. The employee's phone
number was unlisted and she felt it was improper for the Union to have access to her phone number
and to call her at home. She did not sign a union card. She indicated that the telephone calls were

civil and included an invitation to attend a union informational meeting.

[121] The second employee testified that he vras pressured into signing a union card by his
roommate. He testified that he attended the Union's meeting of his own free will; he also expressed
his support for the Union at the meeting in strong terms. His change of heart came about after he
spoke up about his concerns at a staff meeting and found afterwards that things started to change. He
felt that he should give management a chance to respond to the employees' complaints. The

employee in question acknowledged on cross-examination that he had signed up other employees for

the Union.

[122] The third employee indicated that he had received repeated phone calls and personal
contacts trying to obtain his signature to a Union card. He indicated that he finally relented but his
card was pulled away quickly by his friend before he had a chance to properly sign his name. At
some point the Union telephoned to ask him to re-sign his card but he indicated that he was not

interested. The Union asked the Board to check the support filed with respect to this employee.

[123] The fourth employee complained about persistent phone calls and personal contacts
by Union supporters. She also testified that she was engaged in a heated discussion with other

employees at the Union's informational meeting about the need for a union. She disagreed with the
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values being expressed at the meeting and felt that the employees should follow the traditional

values of respecting elders and not going against their wishes.

[124] The fifth employee complained that he was given a card by a fellow employee while
he was drinking at a golf club in Prince Albert. He testified that he signed the card while he was
intoxicated although he did recall the evening in question, remembers signing the card and could
recall that the fellow employee who requested him to sign the card was not intoxicated. Although

this occurred early in the organizing campaign, the employee did not ask for the return of his card.

[125] The sixth employee felt pressured by fellow employees to sign a Union card. He
indicated that he was approached at work. At first, the conversations were friendly but later on they
became more pressured. He testified that he was told that the Union was coming and that he should
sign a card in order to have a say in the matter. He felt alienated from the Union supporters in the

workplace at coffee and lunch breaks.

[126] Mr. McArthur, who presented the evidence on behalf of this group of employees,
was formerly a managerial employee at the Northern Lights Casino who now works for the Prince
Albert Grand Council. The employees asked that a vote be conducted among all employees at the
casino and that the Union be censured for approaching people in bars and not properly schooling

their organizers.

[127] Employees who are affected by a certification application before the Board are
entitled to attend the Board's hearings to raise questions regarding the validity of any support cards
obtained by the Union: see Sheet Metal Workers' International Association, Local 296 Saskatchewan
v. KD Mechanical Ltd., [1995] 4™ Quarter Sask. Labour Rep. 127, LRB File No. 242-95 at 129. In
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Remai Investments
Corp., [1997} Sask. L.R.B.R. 303, LRB File Nos. 014-97 & 019-97, the Board permitted the
employer to raise questions regarding the validity of the support evidence filed by the union where
there was a suggestion that a managerial employee had improperly assisted with the union's
organizing campaign and improperly influenced employees. At 309 the Board commented as

follows:
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We would further comment that it must surely be the case that the Board always
enjoys the discretion to assess the validity or reliability of any evidence which may
be advanced in support of any question the Board is asked to decide. Though the
evidence provided in the support cards is never the subject of examination or cross-
examination in an open hearing, that does not mean that the Board cannot disregard

it if there is some reason to hold it suspect.

[128] In Western Automotive Rebuilders Lid., LRB File Nos. 239-95 & 263-92, the Board

set out the criteria for invalidation of support evidence in the following terms:

In our view, in order to nullify the evidence of support provided by any signature, it
would have to be established that the obtaining of that signature was so
contaminated by lack of information, misunderstanding or improper conduct that it
could not be regarded as a genuine signature at all. Whether or not Mr. Dundra
was entitled to lay down conditions which must be satisfied before he would give his
signature, we are convinced that he understood fully what it was that he was signing
and what the consequences of that would be.

[129] In the present case, the complaints raised by the employees do not give rise to
concern over the voluntariness or genuineness of the support evidence in our opinion. There was no
evidence that the Union used coercive or threatening tactics to obtain support cards; on the contrary,
the evidence indicates that there was a healthy debate among employees relating to the value of
joining a trade union. The organization of a trade union in any workplace can lead to hard feelings
among employees; there is not always unanimous agreement on the benefits of unionization; there
are also moments where employees may feel awkward or uncomfortable in the presence of other
employees who take an opposing view. It is not unusual for employees to report a change of heart.
However, the methods used by the Union in this case to obtain support were not improper in any

sense and do not invalidate the support card evidence.

[130] With respect to the one employee who testified that he was intoxicated when he
signed a support card, the Board finds that if the Union organizer knows that an employee is
intoxicated, it is improper to request and obtain support evidence from that employee while he or she
is in an intoxicated state. The difficulty in this instance is that there is no evidence that the Union
organizer, who was a friend and fellow employee of the individual, knew that the individual was
intoxicated. There is some indication that this may have been difficult to detect as the witness
recalled the events of the evening in question and he recalled that the organizer was not intoxicated.

There is no indication in the sample signature provided and the support evidence which would cause
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the Board to question the authenticity of the support card signature. In addition, the employee who
testified made no efforts after signing the card to discuss the matter with his friend who signed him
up or to take steps to revoke his membership card. Overall, we are of the view that this employee
experienced a change of heart after he had voluntarily signed a union card and he simply failed to
take steps to revoke his membership in a timely fashion. In these instances, the Board applies its
normal rule that requires evidence of support to be determined as at the date the application for
certification is filed with the Board and rejects evidence of change in support if the change came

after the filing of the certification application.

Conclusion

[131] The Board finds that The Trade Union Act applies to the Northern Lights Casino.

We further find that the appropriate bargaining unit is properly described as follows:

All employees of Saskatchewan Indian Gaming Authority Inc. carrying on business
as Northern Lights Casino, in Prince Albert, Saskatchewan, except the general
manager, assistant general manager, duty managers, department managers,
supervisors, administrative assistants, human resource officer, pay and benefits
clerk, controller, and all employees employed by 621086 Saskatchewan Ltd. in the
gift shop, lounge, kitchen and restaurant located at Northern Lights Casino.

{132] The Union filed evidence of majority support. Accordingly, a certification Order

will issue for the bargaining unit described above.
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INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 529,
Applicant and GUEST INDUSTRIAL CONTRACTORS LTD., Respondent

LRB File No. 169-98; December 2, 1999
Vice-Chairperson, James Seibel; Members: George Wall and Marianne Hodgson

For the Applicant: Drew Plaxton
For the Employer: Kevin Wilson

Appropriate bargaining unit — Construction Industry - Board finds no
justifiable or compelling reason to depart from standard bargaining unit
description

Certification — Statement of employment — Electrical trade division unit does
not include journeymen or apprentice instrument mechanic

The Trade Union Act, ss. 5 (a), (b) & (¢)

REASONS FOR DECISION

Background

[1] James Seibel, Vice-Chairperson: The International Brotherhood of Electrical
Workers, Local 529 (“the Union”) filed an application pursuant to sections 5(a), (b) and(c) of The
Trade Union Act, R.S.S. 1978, ¢. T-17 (the “Act”) to be designated as the certified bargaining agent
for the standard unit of employees in the electrical trade division employed by Guest Industrial
Contractors Ltd. (the “Employer”) in Saskatchewan north of the 51* parallel. The standard
bargaining unit in the electrical trade division, customarily referred to as a “Newbery unit”, was
described by the Board in Construction and General Workers’ Local Union No. 890 v. International
Erectors and Riggers, a Division of Newbery Energy Ltd., [1979] Sept. Sask. Labour Rep. 37, LRB
File No. 114-79, and The United Association of Journeymen and Apprentices of the Plumbing and
Pipe Fitting Industry of the United States and Canada, Local No. 179 v. ICS Western Construction
Ltd., [1980] May Sask. Labour Rep. 62, LRB File No. 135-79, as including “journeymen electricians,

electrical apprentices, electrical workers and electrical foremen”.



674 Saskatchewan Labour Relations Board Reports [1999] Sask. L.R.B.R. 673

[2] The composition of the statement of employment was the only issue at the hearing.
There was no dispute that the eight (8) persons who are certified as journeyman electricians or
electrical apprentices, and the three (3) persons who hold either of those certifications and who also
hold certification as a journeyman or apprentice instrument mechanic, are properly listed on the
statement of employment: However, the Employer asserts that three (3) persons, Gary Gordon,
Allan McGillivray, and John Robinson, who hold only certification as a journeyman or apprentice
instrument mechanic, and no electrical trade certification are “electrical workers” and are properly
included on the statement for the purposes of the representation question and in the proposed
bargaining unit. The Union responds that the Employer is disingenuously trying to “pad” the
statement of employment. The determination of the issue may affect whether the Union has majority

support for the application.

[3] When the matter first came before the Board, counsel for the Union asserted that
persons in the instrument mechanic trade have customarily been represented by the United
Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United
States and Canada (the “U.A.”), the representative bargaining agent for several trades. Counsel for
the Employer countered that the instrument mechanic trade is similar to welding in that it can
overlap trade divisions. The hearing was adjourned sine die in order that the U.A. could be provided
with notice of the application. The representative employers’ organization, CLR Construction
Labour Relations Association of Saskatchewan Inc. (“CLR”), and the Saskatchewan Provincial
Building and Construction Trades Council (the “Building Trades Council”) were also provided with

notice of the application, but did not reply or appear at the hearing.

Evidence

The Union

4] Robert McLeod, a business agent with LB.E.W, Local 529, testified that a joint
council of LB.E.-W. Local Union Nos. 529 and 2038, affiliates of the Building Trades Council, is the
bargaining agent for unionized employees north and south of the 51 parallel, respectively, in the
electrical trade division in the construction industry in Saskatchewan. He said that there are other

I.B.E.W. locals outside the construction industry that represent utility workers and the like. Mr.
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McLeod testified that neither Local 529 nor Local 2038 have any members who are solely “ticketed”

or registered as journeyman or apprentice instrument mechanics.

[5] Mr. McLeod referred to the Saskatchewan Provincial Electrical Agreement for the
electrical trade division dated May 1, 1998 (the “electrical agreement”) negotiated with CLR, which
provides that the two local unions are “the sole collective bargaining agency for all Foremen,
Journeymen Electricians, Apprentices and Electrical workers” in the frade division. In
Saskatchewan, the electrical trade is designated by regulation as a compulsory apprenticeship trade,
as is plumbing, but the instrument mechanic trade is a voluntary apprenticeship trade. When the
electrical trade was so designated, certain persons were provided “grandfather rights” permitting
them to work at the trade even though they had no journeyman’s license; they, along with persons
working in the trade who intend to apprentice but have not yet become indentured as apprentices
under trade certification legislation and others historically included in electrical trade certifications,
are the groups intended to be included in the “electrical workers” component of the standard

bargaining unit description for the electrical trade.

[6] "Mr. McLeod said that in Saskatchewan all electrical, mechanical or pneumatic
instrumentation associated with construction is installed by electricians or plumbers/steam fitters-
pipe fitters, as the case may be, in accordance with trade jurisdictional agreements, and that
calibration of the instruments is performed by instrument mechanics. Sometimes the same person
may do installation and calibration when they hold dual certification. He said that, of the
approximately 205 I.B.E.W. members in Saskatchewan, 4 journeyman electricians also hold tickets
as journeyman instrument mechanics; 30 jourmmeyman electricians are apprentice instrument
mechanics; and one third-year electrical apprentice holds a journeyman instrument mechanic ticket.
Mr. McLeod, who said he was involved in the negotiation of the electrical agreement, pointed out
that it does contain a reference to instrument mechanics. Art. 4.01 of the electrical agreement

provides in part as follows:

4:01 For the purpose of this Agreement the following classifications shall apply:

(a) JOURNEYMAN — Means a Journeyman Electrician who
holds a Saskatchewan Electrical Journeyman’s License or
Journeyman Instrument Mechanic.
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(b) APPRENTICE — Means any worker in the electrical trade
who is indentured under the Apprenticeship Act of the
Province of Saskatchewan and is defined therein, or any
Employee performing electrical or instrumentation work
who is not a Journeyman and who has not entered into an
apprenticeship contract,

However, he said that the reference was inserted solely for the purposes of ensuring that LB.EW.
members would receive the pay rates set out in the agreement when performing instrument mechanic
work rather than electrical work; for example, a journeyman or apprentice electrician who is also a
journeyman instrument mechanic will receive the journeyman electrician rate no matter which of the
types of work they are doing on a construction project. He said that the instrument mechanic trade,
like the welder trade, is not a designated trade division under The Construction Industry Labour
Relations Act, 1992, S.S., for the purposes of bargaining collectively with the representative
employers’ organization. The electrical agreement also contains references to welders, but neither

does the Union include in its membership persons with welder qualifications alone.

[7] Mr. McLeod said that each of Locals 529 and 2038 runs a hiring hall, according to
the procedure set out in Art. 3:00 of the electrical agreement, which dispatches only Union members
who are journeyman or apprentice electricians. He said that neither hall has ever had a request for
someone with journeyman or apprentice instrument mechanic status alone, and the halls would not
respond to such a request in any event, but would provide members with dual tickets if asked. He
said that welding is a common dual ticket and several trades, including the electricians, have
members who are also welders including, for example, the boilermakers, ironworkers, millwrights,

sheetmetal workers and the plumbers and pipe fitters.

{8] Mr. McLeod testified that the Union in Saskatchewan has never claimed for its
members work considered to be purely instrument mechanic work and has never applied to include
workers certified as instrument mechanics alone in any proposed bargaining unit. He said that, in
construction, instrument mechanics are not engaged in the installation of instruments and controls
but, rather, perform calibration after installation of not only electrical instruments and controls but
also those that are mechanical or pneumatic. He said that the installation of the first type is within
the jurisdiction of 1.B.E.W., while that of the latter two types is within the jurisdiction of the U.A.
He referred to the section of the so-called “Green Book” — the international jurisdictional agreement

between construction trades — containing the memorandum of understanding between I.B.E.W. and
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the U.A. pertaining to the installation of instrumentation and controls. The memorandum essentially
provides that U.A. members install instruments or controls that utilize a piping connection, and that
I.B.E.W. members install instruments or controls that utilize an electrical connection or signal. The
memorandum also establishes a procedure for installing instruments that involve both types of
connections so as to avoid jurisdictional disputes in those situations. He said that the U.A., like
1.B.E.W., has members who are dual ticketed as instrument mechanics, and even has some members
who are dual ticketed as electricians. He said that in the course of calibration or repair, instrument
mechanics are permitted to disconnect and re-connect instrumentation from systems of up to 110
volts, but cannot otherwise remove or replace instruments or install the electrical systems in which

the instruments are embedded.

{9] In cross-examination, Mr. McLeod said that the Union was interested in representing
any persons legally doing electrical work as prescribed by The Electrical Licensing Act, S.S. 1988-
89, ¢. E-7.2. That statute applies to the installation and maintenance of any electrical equipment,

which the statute defines as follows:

2 In this Act:

(i) “electrical equipment” means any apparatus, appliance,
device, instrument, fitting, fixture, machinery, material or
thing used...for:

(a) the generation, transformation, transmission,
distribution, supply or utilization of electric
power or energy; or...

(s) “work of electrical installation” means the installation of
any electrical equipment, .. from the point where electrical
power or energy is delivered to the point where the power or
energy can be used, and includes the maintenance,
connection, alteration, extension and repair of electrical
installations.
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In Mr. McLeod’s opinion, this work includes not only basic wiring work but also the installation,
repair and maintenance of things like “programmable logic controls” (e.g., a thermostat on a timer)
and digital computer systems. Mr. McLeod said that such work can be performed by a contractor’s
employee under the supervision of a journeyman electrician, provided that after 6 months such
persons become indentured as apprentices; in his opinion, such persons are within the description of
“electrical workers” in the context of bargaining unit certification as intended by the Board in the
ICS Western decision, supra. He said that if persons are doing work of electrical installation the

Union wants to represent them,

{10] According to Mr. Mcl.eod, an indentured apprentice may be sponsored by either an
employer or the Union. He agreed, in cross-examination, that the Union will sponsor apprentice
instrument mechanics but only for the electrical instrument portion of their training; the Union
contracts to ensure that such apprentices are paid the rates prescribed by the provincial electrical
agreement. And, he said, because a person cannot be an apprentice in more than one trade at a time,

any apprentice instrument mechanic sponsored by the Union is already a journeyman electrician.

{11] Barry Nicholson, a business agent for the U.A. in Regina, was called to testify by the
Union. He said that the U.A. has approximately 1,000 active members in Saskatchewan including
plumbers (a compulsory apprenticeship trade), steam fitters-pipe fitters, and some persons holding
either of those tickets as well as a journeyman or apprentice instrument mechanic ticket; it also
represents approximately 200 welders who do not hold dual tickets but who work closely with the

latter persons.

{12] Mr. Nicholson confirmed the construction jurisdiction of the U.A. and LB.EW. in
relation to instrument installation as described by Mr. McLeod. He also said that the U.A. hiring hall
does not and would not respond to a request for a person with instrument mechanic status alone, and
that any apprentice instrument mechanics sponsored by the U.A. are already journeyman plumbers or

steam fitters-pipe fitters.
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The Employer

[13] Brian Guest, a principal of the Employer and a resident of Alberta, is a journeyman
instrument mechanic and he also holds a restricted Saskatchewan journeyman electricians’ license.
He testified that the Employer contracts to perform mostly industrial electrical construction and
maintenance and was primarily engaged in electrical maintenance work, which involves more

specialized technical work than electrical construction.

[14] Mr. Guest said that the Employer had the instrumentation and commissioning
contract at the Husky Oil (“Husky™) upgrader in Lloydminster when the upgrader was constructed
and 1s doing most of its present work at the upgrader where it has contracted to perform electrical
and mstrument maintenance and construction “under one umbrella”, as he put it. At the time the
present application was filed, he said that the Employer had 12 employees at the upgrader complex
and 2 in the field at other sites. At the upgrader, the Employer is involved in day-to-day maintenance
of instrumentation and some small electrical and instrumentation construction projects alongside,

and with, Husky’s own electricians and instrument mechanics, all of whom are supervised by Husky

foremen.

[15] In cross-examination, Mr. Guest was asked about the comparative natures of the
Employer and a related company, Guest Controls. He said that the existence of Guest Controls pre-
dates the Employer. He said that the Employer is involved in much more construction-type activity
than Guest Controls, which mostly performs instrumentation troubleshooting and maintenance. He
confirmed that employees — mostly those with both electrician and instrument mechanic tickets —
have moved between the two companies. He said that, before the creation of the Employer, Guest
Controls had the instrumentation contract at the upgrader and another contractor had the electrical
contract. He said that the Employer was specifically incorporated to bid on contracts at the upgrader,
and now it is the only electrical contractor at the facility. He confirmed that the Employer holds a
Saskatchewan electrical contractor’s license, while Guest Controls is registered to do business in

Saskatchewan as an instrumentation contractor.

[16] Mr. Guest said that the Employer’s electricians mainly work on motors, motor
control centres, variable frequency drives and lighting, while the instrument mechanics mainly work

on the distribution control system computer network, programmable logic controls, and the
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troubleshooting of all electronic instrumentation and remote sensing. He confirmed that the
instrument mechanics work only on systems with a supply of 110 volts or less controlled by a
breaker or a fuse — no live work. He claimed that there is no consistency in the industry, or from
contract to contract, between the work jurisdiction of electricians and instrument mechanics; as an
example, he referred to the fact that, at Husky, electricians now work on the fire detection systems
formerly maintained by instrument mechanics. He also said that, at Husky, while the Employer’s
instrument mechanics also occasionally perform work that overlaps with that of plumbers or pipe

fitters, the Employer does not employ any plumbers or pipe fitters.

[17] Mr. Guest admitted that none of the three employees in question, who are either
solely journeyman or apprentice instrument mechanics, has an electrical license, restricted or
otherwise, but would not say that they did not do electrician work. He maintained that they were
within the description of “electrical workers” for the purposes of inclusion in the proposed

bargaining unit.

[18] Mr. Guest testified that the Employer had, on occasion, centacted the LB.E.W.
hiring hall in Edmonton to supply instrument mechanics, and that while the hall did not send any
workers it provided the Employer with a list of names. He said that Husky sometimes requests that a
person with instrument mechanic status alone perform certain work, and that the rates paid for

electricians and mstrument mechanics may vary depending upon experience and expertise.

[19] In cross-examination, Mr. Guest stated that he prepared the statement of
employment filed by the Employer after he was contacted by some employees with “certain

concerns”. However, he did not elaborate on what those concerns were or who raised them.

[20] Gary Gordon was called to testify by the Employer. He has been qualified in
Alberta as a journeyman instrument mechanic since 1975; he has no electrician license, nor any
Saskatchewan qualification as an instrument mechanic. He said that he has been employed by the
Employer as a journeyman instrument mechanic for the last one and one-half years, and that he had
been employed by Guest Controls for three and one-half years before that. According to Mr.
Gordon, in his experience the ratio of maintenance to construction work for instrument mechanics is
95:5. He claimed that while with an employer in Alberta in the early 1980’s he was represented by a
local of LB.E.W.
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[21] Mr. Gordon described in some detail his work as an instrument mechanic at the
Husky upgrader: maintenance of the computerized network and control systems and of the numerous
“control loops”. He said that the vast bulk of instrument and control systems at the upgrader are
electrical or electronic as opposed to mechanical or pneumatic. He said that he spends maybe ten to
fifteen per cent of his time working with electricians, and virtually no time working with plumbers or
pipe fitters; he said that the instrument mechanics and the electricians use a common shop at the
workplace. He confirmed that while instrument mechanics perform calibration of electrical

instruments, electricians do not, unless they hold a dual ticket.

[22] In cross-examination, Mr. Gordon said that as an instrument mechanic his “electrical
work” was restricted to removing and reinstalling an instrument from a “broken” AC circuit of 120
volts or less or live DC circuits of 24 volts or less; if breaking the circuit goes beyond throwing a
breaker, removing a fuse or pulling a plug, he said that he would most often call in an electrician. He

does not use the “electrical code” in performing his work.

Arguments

The Union

[23] Mr. Plaxton, counsel on behalf of the Union, argued that the standard electrical trade
bargaining unit description ought not to be changed except for a compelling reason, and that just
because the Employer’s instrument mechanics might perform electrician’s work, though not licensed
to do so, it did not make them “electrical workers”, and they should not be included in the unit under
that description, nor should the unit description be expanded to include “instrument mechanics”. He
said that this was an application for certification of a unit of persons engaged in a trade requiring

compulsory apprenticeship and specific licensing for serious safety reasons.

[24] Mr. Plaxton asserted that instrument mechanics are not a recognized construction
trade. He said that while it may be unfortunate that instrument mechanics are not so recognized, it is
not necessarily up to the recognized trades, specifically electricians, to represent them within their
union organizations (although, he said, they may seek to do so in the future); and, he asserted, it
certainly was not the motivation of the Employer in this case to seek to have instrument mechanics

included on the statement of employment for the purposes of the representation issue because the
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Employer perceived any unfairness to them if they would not be represented in the event the Union’s

application was successful.

[25] In support of his arguments, Mr. Plaxton referred to several decisions of the Board

including Newbery and ICS Western, both supra, and the following:

o International Brotherhood of Electrical Workers, Local 529, v. Alron
Electric Ltd., [1980] October Sask. Labour Rep. 34, LRB File No. 130-80

® International Brotherhood of Electrical Workers, Local 529 vs. A-Lert
Canada Ltd., [1996] Sask. L.R.B.R. 156, LRB File No. 294-95

® Construction and General Workers’ Union, Local 180, v. Summit Pipeline
Services Ltd., [1996] Sask. L.R.B.R. 770, L. R. B. File No. 326-96

° United Association of Journeyman and Apprentices of the Plumbing and
Pipefitting Industry of the United States and Canada v. Comfort Mechanical
Ltd., [1998] Sask. L.R.B.R. 422, L.R.B. File N0.082-98

® United Brotherhood of Carpenters and Joiners of America, Local 1985 v.
Dominion Bridge Inc., [1997] Sask. L.R.B.R. 365, L. R. B. File 302-97

It was argued that there was insufficient reason in this case to consider altering the proposed unit
description from that of the standard unit to add an “instrument mechanics” classification, nor to
interpret the “electrical workers” classification as including instrument mechanics. Counsel referred
to the Board’s decision in Alron Electric, supra, where the Board clarified that the addition of
electrical workers to the standard unit description in /CS Western, supra, was not intended to add to

the jurisdiction of the electricians’ trade division.

[26] Counsel referred to the Board’s decision in Summit Pipeline, supra, where the Union
had applied to be designated as the agent for a labourers’ bargaining unit that did not follow the
prescribed Newbery description in that it included workers described as “specialty labourers”. In
declining to alter the standard unit description, the Board held that parties to a collective agreement
may agree that employees will perform certain work or may create classifications which are assigned
particular tasks, but that those arrangements should not be reflected in the description of the

bargaining unit contained in the certification order
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[27] Counsel also referred to the Board's decision in Comfort Mechanical, supra, where,
in considering an application for certification of a plumbing contractor by the U.A., the Board
removed the names of employees from the statement of employment who were not registered as

apprentices or journeymen in the compulsory trade.

The Employer

[28] Mr. Wilson, counsel on behalf of the Employer, filed a written brief which we have
reviewed. He argued that the Employer was not seeking to have the Board deviate from the standard
Newbery description of the electricians’ bargaining unit, because, he said, that description already
includes instrument mechanics. He said that the fact that the provincial electrical agreement contains
reference to instrument mechanics demonstrates that the Union considers itself to be a representative

bargaining agent for persons in that trade.

[29] Counsel argued that any decision by the Board in this case that considers instrument
mechanics to be included within the bargaining unit description of "electrical workers", wculd affect
only these parties and would not result in the "sweeping in" of instrument mechanics into other
electrician bargaining units. He said that the real issue for the Board to consider was what will
happen to instrument mechanics in terms of union representation: where will they go? Counsel said
that one of the effects of the Newbery and ICS Western decisions, both supra, was to confirm that
there are certain classifications that are common to more than one trade, such as welders, and said
that the decisions expressed the view of the Board that such workers, if performing work incidental
to one of the Newbery trades, will fall into the trade unit with which the work is connected. In /ICS
Western, the Board declined to specifically list welders in the plumbers’ unit description, because it
felt that those persons were, for the most part, caught by the existing unit description. The argument

in the present case is that instrument mechanics is one of these kinds of trades—an adjunct to more

than one of the Newbery trades.

[30] Counsel referred to the recent decision of the Board in International Association of
Heat and Frost Insulators and Asbestos Workers v. Alberta Insulation Supply and Services Ltd.,
[1998] Sask. L.R.B.R. 91, LRB File No. 368-97, where the Union had sought to include insulator
helpers on the statement of employment for the purposes of determining the representation issue; the

employees were originally excluded from the statement of employment by the employer on the basis
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that they performed labourers’ work. The Board held that the standardized bargaining unit
description of "insulators" was broad enough to include helpers who performed work that is

incidental to the trade.

[31] Counsel asserted, on the basis of the Board's decisions in Construction and General
Workers Union, Local 890 v. KA.C.R. (4 Joint Venture), [1984] May Sask. Labour Rep 43 and
Operative Plasterers and Cement Masons, Local 442 v. Vector Construction Ltd., [1992] 2nd
Quarter Sask. Labour Rep 82, that in the present case the Board ought to determine that the main
focus of the work of the three employees in question was clearly incidental to the electrical trade and
they should be included in the bargaining unit applied for in the same manner as, say, welders would

be.

132] Counsel referred the Board to the decisions of the Alberta Labour Relations Board in
International Brotherhood of Electrical Workers, Local Union 424 v. JNJ Instruments Ltd., [1995]
Alta. LR.B.R. 452, and of the Ontario Labour Relations Board in Boise Cascade Canada Lid. v.
LBEW., et al., [1996] O.LR.D. No. 1763. In JNJ Instruments the Alberta Board considered the
issue of an appropriate bargaining unit for instrument mechanics. IL.B.E.W, and the U. A. applied for
certification for a unit of general construction electricians and general construction pipe fitters,
respectively; both applications covered the same group of employees who worked as instrument
mechanics and who, apparently, performed pipe fitter and electrical work interchangeably according
to the nature of the project. The Alberta Board applied a "prime function” test to determine which
bargaining unit the instrument mechanics should belong to. It examined the jurisdictional
boundaries affecting instrument mechanics’ work observed by the two unions and the nature of the
work that the employees were performing for a majority of their time around the date of the
application. It determined that all but one of the instrument mechanics was performing pipe fitters’
work on ahd around the date of the application. The Board found the pipe fitters’ unit to be
appropriate and ordered a representation vote on the U.A.’s application. As there was only one
employee in the electricians’ unit, the Board held that it was not an appropriate unit and dismissed

IB.E.W.'s application.

[33] Counsel further asserted that Boise Cascade, supra, a case concerning jurisdiction
between LB.E.W. and the Intemational Association of Machinists and Aerospace Workers

(“ILAM.”) over instrument mechanic work in a non-construction manufacturing plant context,
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supported the contention that the provisions of the electricians’ and plumbers and pipe fitters’
provincial collective bargaining agreements, in which the representative employers’ organization
agrees to abide by the Green Book agreement on jurisdiction, and ought to compel the Board to
consider that the electricians’ standard unit description includes instrument mechanics working

primarily on electrical and electronic systems under the rubric "electrical workers".

The Union in Reply

[34] In reply, Mr. Plaxton asserted that the green book defines construction work and that
instrument mechanics do not perform construction work: they insert and calibrate instrumentation.

He said that not everyone on a construction project is involved in Construction and that instrument

mechanics are not.

[35] He argued that the fact that the Board has determined persons performing electricians’
work under a journeymen electrician for the first six months to be "electrical workers" is based upon a

bona fide intention that they will become indentured as apprentices.

Statutory Provisions

[36] Relevant sections of the ¢t include the following:

5 The board may make orders:

(a) determining whether the appropriate unit of employees for
the purpose of bargaining collectively shall be an employer unit,
craft unit, plant unit or a subdivision thereof or some other unit;

(b) determining what trade union, if any, represents a majority of
employees in an appropriate unit of employees, but no order under
this clause shall be made in respect of an application made within a
period of six months from the date of the dismissal of an application
for certification by the same trade union in respect of the same or a
substantially similar unit of employees, unless the board, on the
application of that trade union, considers it advisable to abridge that
period;

(c) requiring an employer or a trade union representing the
majority of employees in an appropriate unit to bargain collectively,
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Analysis and Decision

1371 Pursuant to s. 5(a) of the Acr, the Board has a broad discretion to determine the
appropriate unit of employees for the purpose of bargaining collectively. In the present case, the Union
has applied for the standard bargaining unit description for electricians in the construction industry.
The Employer has not argued that that bargaining unit description is not appropriate. There is evidence
that work being performed by the Employer at the Husky upgrader is construction as well as
maintenance. Rather, the employer takes the position that the standard unit description includes

instrument mechanics under the description, "electrical workers".

[38] As noted above, counsel for the Employer referred to JNJ Instruments Ltd., supra, in
which the Alberta Board applied a "prime function" test to the instrument mechanics in issue, and urged
this Board to apply that test to the present situation to find that the instrument mechanics employed by
the Employer should properly be in the unit sought by the Union. We note in that case the Alberta
Board also considered the situation of welders, and treated both groups as construction workers that
may be adjunct to more than one recognized trade, to find that both groups were employed in the unit
sought by the U. A. However, the Alberta Board also recognized it may be that there has been such an
evolution in the instrumentation area that instrument mechanics ought to be recognized as a new trade
jurisdiction but, because that was not the application before it, and would require a hearing involving

full submissions from all interested parties, it declined to consider that issue.

[39] ‘While, as was pointed out by counsel in his reference to K.4.C.R., supra, in particular,
an equivalent to the “prime function” test used has been used in Saskatchewan, to determine which
construction union should represent workers performing varied construction work in more than one of
the standard trade jurisdictions. In the present case, the Union does not seek to represent instrument
mechanics performing instrument mechanic work, but to represent people performing electricians’
work. In Saskatchewan, the electrical trade is a compulsory trade, the practice of which is regulated by
statute, and persons who are not qualified and registered as apprentices or journeymen, or otherwise
permitted to perform electrical work in accordance with the legislation, are, quite simply, not to be
performing such work. If indeed the Employer in this case is suggesting that the instrument mechanics
in issue are in fact performing electrical work, the Union says that they ought not to be doing so unless
they are qualified and registered or otherwise permitted to do so, as are electricians who also hold an

instrumentation ticket. That is, the Union only seeks to represent instrumentation mechanics to the
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extent that they are ticketed electricians working on electrical or electronic instrumentation; if they are
not, the Union has no interest in them; if they are, the Union has bargained provisions into the

provincial electrical agreement to ensure that they are paid on the electricians’ scale.

[40] We have reviewed Boise Cascade, supra, referred to by counsel for the Employer and
are unable to find that it stands for the proposition that he ascribed to it, namely, that the form of the
provincial agreements for the electricians and the plumbers and the Green Book provisions as to the
unions’ agreement on their respective jurisdictions regarding instrumentation work, provide compelling

argument for the Board to find that the Union ought to be forced to represent instrument mechanics in

Saskatchewan.

[41] In fact, in that case, there was no jurisdictional dispute between the L.B.E.-W. and the
I.LA.M. regarding the instrument mechanic work. The Employer, Boise Cascade, operated a paper mill.
The unions’ respective collective agreements with Boise Cascade dictated that members of L.A.M.
perform pneumatic, hydraulic or fluidic instrumentation work and that members of I.B.E.-W. perform
electrical and electronic instrumentation work. When the mill was first constructed, its instrumentation
systems were primarily pneumatic and hydraulic. In a 1970 proceeding before the Ontario Board, when
the bargaining rights of the then representative of the employees performing the pneumatic
instrumentation work were terminated, LAM. and LB.EW. both applied to represent employees
engaged in the pneumatic instrumentation work. The Ontario Board determined that instrument
mechanics did not constitute a craft bargaining unit. It certified the . A.M. for a tag-end unit of all

employees engaged in pneumatic instrumentation.

[42] Given the technology and equipment in use until the 1980’s, employees from one
union or the other were responsible for the entire instrumentation loop on virtually all systems in the
Boise Cascade mill. Beginning in the late 1970s, and increasingly more recently, many of those
systems were being replaced or eliminated by electronic instrumentation systems. By the early 1990’s,
approximately 80 percent of the control loops involved electronic instrumentation and some degree of
pneumatic instrumentation. The result was that the employer was often forced to assign two individuals
to work on the same control loop since the source of the problem was not always known. Concerned
with the duplication of costs involved, Boise Cascade unilaterally assigned certain instrumentation

work which had previously been performed by members of the I.A.M. to members of the IB.EW,,
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claiming that the jurisdictional boundaries of the collective agreements were no longer rational given

the technological changes that had occurred.

[43] Boise Cascade asked the Ontario Board to direct that the maintenance, repair and
installation of all instrumentation work be assigned to members of IL.B.E.W., pursuant to s. 99 of the
Ontario Labour Reiations Act, 1995, which specifically provides that the Ontario Board may determine
complaints regarding the assignment of work to persons in a particular trade union, craft or class rather
than to persons in another, even to the point where it may alter the bargaining units defined in the

unions’ certification orders and/or their collective agreements with the employer.

[44] The Ontario Board directed, at para. 32, that LA.M. instrument mechanics and
IB.E.W. members performing instrumentation work would share the performance of pneumatic
instrumentation until there were no longer persons employed solely as instrument mechanics, at which
time all instrumentation work would then be performed by members of LB.E.W. It is interesting to
note that the nature of description in the Ontario Board’s order — that is, of the persons performing
pneumatic instrumentation as “instrument mechanics”, and those performing electronic instrumentation
as “LB.E.W. members” —- leads to the inference in that case it was most cost-effective for the employer
to seek to have all of its instrumentation work performed by its instrument mechanics who were also

electricians.

[45] Saskatchewan does not have a legislative equivalent to s. 99 of the Ontario Labour
Relations Act providing for the determination by the Board of jurisdictional disputes between unions; in
Saskatchewan; the construction trades unions adhere to a jurisdictional assignment plan to resolve such
disputes. In Newbery, supra, the Board described its rationale for standardizing the bargaining unit
descriptions for the recognized trades in the construction industry. At 38 ff., after referring to the unit

description by the labourers in the application then before it, the Board stated:

Other craft unions in the construction industry similarly list in their unit descriptions a
list of job classifications and work descriptions. The result is that certification orders
in effect grant to the union exclusive jurisdiction over certain areas of work. Since
there is considerable overlapping job descriptions used by unions in the description of
bargaining units in applications for certification the Board finds itself having to decide
Jurisdictional disputes between different unions in the construction industry. This
Board is not the proper forum for such disputes. Most unions involved in the
construction industry subscribe to the Plan for Settlement off Jurisdictional Disputes in
the Construction Industry in order to settle jurisdictional disputes.
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As a result of the foregoing concerns, the board decided to review unit descripiions
and certification orders in the construction industry.

If experience proves that the above unit descriptions give rise to problems the Board
will, of course, take whatever steps it deems necessary to eliminate the problems
whether by change of the unit description or otherwise.

The Board does not intend, by this policy, to interfere in any way with collective
bargaining. It has always been the policy of the Board that, notwithstanding the scope
of a certification order, the parties are free, by negotiation to change the scope of those
covered by the collective bargaining process.

[46] It is interesting to note, that one of the concerns expressed by the union in Newbery
was a concern that simplified unit descriptions might lend themselves to abuse by employers when

completing statements of employment because of the omission of detailed job classifications or

descriptions of work done.

[47] In Newbery, the Board also addressed the representations made by a number of unions
with respect to classifications of employment which are common to more than one trade, such as
helpers, welders and riggers. The unions submitted that these classifications should be specifically

mentioned in the unit descriptions. The Board declined, however, explaining that:

... to do so would defeat the purpose of the Board in defining the new unit descriptions.
It is the view of the Board that these and similar classifications of employment are
incidental to the trade in question and when the work so performed is incidental to the
trade, the person performing the functional will naturally fall into the trade unit with
which the work is connected.

[48] The Board also declined to include words in the unit descriptions which made
reference to employees "who hold a certificate of status in accordance with The Apprenticeship and
Tradesmen’s Qualification Act", stating that to do so would render the Board's certification orders
dependent upon the continued existence of that piece of legislation and subject to change when that
legislation was amended. However, the Board made it clear that certification or qualification under that
legislation may be extremely important in determining whether or not a particular employee falls within

one trade unit or a different trade unit, stating that, "in many cases it will be the determining factor™

See, for example, Comfort Plumbing, supra.
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[49] The standard electricians’ bargaining unit description as set out in /CS Western, supra,
as disclosed in the reasons given in that case, is meant to reflect the situation created by legislation
which made the electricians trade a compulsory trade but permitted some persons who were not
qualified and registered journeymen or apprentices — those with “grandfather rights” under
apprenticeship legislation, and those shortly intending to become indentured apprentices —- to perform
such work. In Alron Electric Ltd., supra, the labourers union complained that the addition of the job
classification “electrical workers”, which was intended to cover such persons, to the standard electrical
trade unit description would create jurisdictional problems between the electricians and the labourers.
The Board took pains to clarify that the addition to the electricians’ unit description would not be

interpreted by the Board as intruding upon the jurisdiction of any other union. The Board stated at 34:

As stated in the [CS case the unit description was not intended to add to the
Jurisdiction of the electricians and was not intended to infringe upon the jurisdiction of
any other union but to preserve the status quo. The Board will not construe it in any
other manner. If the use of the term "electrical workers" in the LB.E.W. certification is
abused so as to infringe upon the jurisdiction of the labourers Union, the proper forum
for settlement of the dispute is the impartial jurisdictional disputes board for the
construction industry. This Board is not the proper forum for such disputes. This was
more fully discussed in [Newberv), the decision by which the Board gave its reasons
for fixing units to be applied for in the construction industry.

[50] The standard bargaining unit description for the plumbers and pipe fitters was also

described in ICS Western, supra, as follows:

all journeymen plumbers, steam fitters, pipe fitters, gas fitters, refrigeration mechanics,
instrumentation mechanics, sprinkler fitters and all apprentices and foremen connected
with these trades.

[51] That is, the Board's standard unit description for the plumbers and pipe fitters includes
instrumentétion mechanics. As such, instrumentation mechanics are neither an amorphous entity nor
considered to be an adjunct to several recognized construction trades in the same manner as welders,
helpers or riggers to be included under a bargaining unit generic descriptor; in fact, the concluding
words of the unit description above refers to them as one of “these trades”. Therefore, instrumentation
mechanics are not “stateless” in terms of standard and predictable trade union representation, as counsel
for the Employer asserted in argument. The standard unit description for the electricians was not and is

not intended to include instrumentation mechanics nor to infringe upon the jurisdiction of the plumbers’
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and pipe fitters’ standard unit bargaining representative. In the present case, we have not been asked to
determine a jurisdictional dispute between I.B.E.W. and the U.A. — so far as we are aware at present
there is no such dispute — nor are we asked to determine whether instrumentation mechanics should
properly be considered as a recognized construction trade. We cannot predict what the outcome of such
applications might be, were they to be made; those issues (if, in fact, they be such) are for another time

when all interested parties may make appropriate representations.

[52] In the present case, there are no compelling reasons to depart from the standard
electricians bargaining unit description; the unit applied for is an appropriate unit. We also conclude
that the names of the three persons in question, namely, Gary Gordon, Allan McGillivray, and John
Robinson, should be deleted from the statement of employment for the purposes of determining the
representation issue. As the Union has demonstrated majority support for the bargaining unit applied
for, an Order will issue in the usual form designating the Union as the certified bargaining agent for the

standard electricians’ bargaining unit.

DISSENT

Marianne Hodgson, Board Member:

The appropriate unit should include journeymen and apprentice instrument

mechanic.

Certification — Statement of employment — Electrical trade division should

include journeymen and apprentice instrument mechanic.

[53] Compelling Precedents:

° Newbery, supra, was amended by ICS Western, supra, to include “electrical
workers”. ICS Western did not name specific trades to be included in the
“electrical workers” classification because “these and similar classifications
of employment are incidental to the trade in question and when the work so
performed is incidental to the trade, the persons performing the work will

naturally fall into the trade unit with which the work is connected.”
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® In KACR, supra, “the Board will charecterize the craft in which they were

employed for a majority of their time as the one governing their status.”

® Also, Vector Construction, supra, cited KACR saying, “If the main focus of
the employees’ work, for a reasonably representative period of time prior to
the filing of the application, is work that is done by the members of a
particular trade, then the employee is considered a member of that trade for

the purpose of calculating majority support (or not).”

[54] Decisions from other jurisdictions:

e JNJ Instruments, supra, used the “prime function” test: “the work that
employees were performing for a majority of their time around the date of

application.”

We heard compelling evidence that describes the instrument mechanics’ work as dealing with
feedback loops that are electronic. There are wires through which electricity flows — not pipes
through which steam or other gases flow. The instrument mechanics work with electronic devices

and computers.

® Boise Cascade, supra, cites historic precedent. Work assignments made on
the basis that in-house installation, maintenance and repair of pneumatic,
hydraulic and fluidic instrumentation has been performed by the
International Association of Machinists and Aerospace Workers employees,
and in-house installation and repair of electric and electronic instrumentation
including metering control instruments and certain computer systems, has

been performed by I.B.E.W. employees.

|55] Regarding the Green Book Letter of Understanding between the U.A. and IB.EW.,
the current IL.B.E.W. collective agreement includes Instrument Mechanics in the definition of
“Journeyman” and “Apprentice”. It seems highly likely that ILB.E.W. will claim these workers once

certification is approved since they fall within the terms of the current agreement.
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[56] We heard evidence that a journeyman instrument mechanic can apply to obtain a
restricted journeyman electrician’s licence in Saskatchewan by completing an application. Such
application, once approved, would enable the restricted journeyman to belong to the LB EW. It

seems likely, therefore, that the licensing authority deems there to be a close approximation of the

skills of these trades people.

[87] Finally, it seems that a decision to exclude journeymen and apprentice instrument
mechanics from the I.B.E.W. is precedent-setting for the province of Saskatchewan. They will never
be able to belong to LB.E.W. They will not be able to form their own union because of the
construction industry requirements and some provisions of the Trade Union Act. Therefore, a

division will be created in which the wages and working conditions of these instrument mechanics

may very well be negatively affected.
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GARY SPRINGER, DOUG FERRIS and DENIS DUPERRAULT, Applicants and
SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT
STORE UNION, LOCAL 540, Respondent

LRB File Nos. 290-99, 293-99 & 294-99, December 3, 1999
Chairperson: Gwen Gray; Members: Judy Bell and Bob Todd

For the Applicant: John Hill
For the Respondent: Larry Kowalchuk

Remedy — Interim order — Criteria — Board declines to grant relief where
applicant, on the evidence presented in the interim application, fails to show an
arguable case in the main application.

The Trade Union Act, s. 5.3

INTERIM APPLICATION
REASONS FOR DECISION
Facts
[1] Gwen Gray, Chairperson: The applicants are members of Saskatchewan Joint

Board, Retail, Wholesale and Department Store Union, Local 540 (the "Union") and were employed
at a warechouse operated by Federated Co-operative Association Limited ("FCL") in the City of
Regina until its closure in December, 1993. Over the course of the past six years, the Union has
litigated a grievance against FCL relating to the closure of the warehouse and the contractual
obligations FCL owed to its employees in relation to the closure. The Union won a substantial part
of its grievance and some 50 employees were identified by the arbitrator as entitled to damages
calculated according to formulas which the arbitrator set down in two sets of reasons. FCL,
however, indicated that it intended to seek judicial review of the arbitrator's award and proceeded to

do so.

i2] In the meantime, the Union and FCL agreed to enter into settlement discussions, the
results of which concluded with an agreement on the part of FCL to pay to the Union the sum of

$726,000 as settlement of all claims arising from the closure. The Union notified all members by
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regisiered mail of a meeting to discuss the settlement. The letter indicated as follows: “These
damages are being offered to all 104 witnesses and not just the 50 or so described as winners in Mr.
McKay's final award.” The letter reached the three applicants in this case prior to the meeting,

although in one instance, only one day before the meeting.

[3] The applicants attended the meeting on October 15" at the Union hall. At that time,
members were presented with a proposed distribution of the settlement funds. The members voted
on the proposed distribution and, according to the Union, 75% of the membership agreed With the
proposed distribution. The votes were taken by secret ballot on two different colours of ballots - one
for employees who were identified in the McKay award as being entitled under his formula to
damages from FCL and one for employees who were identified in the McKay award as not being
entitled to damages. The Union checked the majority calculation for both groups of ballots and
ascertained that a majority of both groups supported the proposed distribution. The distribution was
planned to take place on December 3, 1999 but was voluntarily postponed by the Union to enable the

applicants to bring this application for interim relief.

[4] The applicants' complaint is framed under s. 25.1 of The Trade Union Act (the “Act”)
which entitles a trade union member “to be fairly represented in grievance or rights arbitration
proceedings under a collective bargaining agreement by the trade union . . . in a manner that is not

arbitrary, discriminatory or in bad faith.”

[5] The specific complaint of the three applicants in these proceedings is that the
meeting notice given to them was short; that there was insufficient time to consider the distribution
proposal; and that the members identified in the McKay arbitration award as being entitled to
damages from FCL were not given an opportunity to meet and vote separately from the remaining
members. The individuals who were permitted to vote at the meeting in question included only those
employees whose claims had been considered and determined in the McKay arbitration. The
applicants disagree with the proposed distribution as it results in a substantial reduction of the

amount of damages which they would receive under the formula set forth in the McKay arbitration

award.
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Decision

{6] The Board has authority under s. 5.3 and s. 42 of the 4cf to issue interim orders prior
to a final determination of an application before the Board. In Hotel Employees and Restaurant
Employees Union, Local 206 v. Canadian Hotels Income Properties Real Estate Investment Trust
#19 Operations Ltd., operating as Regina Inn Hotel and Convention Centre, [1999] Sask. L.R.B.R.
190, LRB File No. 131-99, the Board set out the criteria for obtaining interim relief in the following

terms at 194:

The Board is empowered under ss. 5.3 and 42 of the Act to issue interim orders. The
general rules relating to the granting of interim relief have been set down in the cases
cited above. Generally, we are concerned with determining (1) whether the main
application reflects an arguable case under the Act, and (2) what labour relations
harm will result if the interim order is not granted compared to the harm that will
result if it is granted. (see Tropical Inn, supra, at 229). This test restates the test set
out by the Courts in decisions such as Potash Corporation of Saskatchewan v. Todd et
al, [1987] 2 W.W.R. 481 (Sask. C.A.) and by the Board in its subsequent decisions. In
our view, the modified test, which we are adopting from the Ontario Labour Relations
Board's decision in Loeb Highland, supra, focuses the Board's attention on the labour
relations impact of granting or not granting an interim order. The Board's power to
grant interim relief is discretionary and interim relief can be refused for other
practical considerations.

7] In the present application, we do not find that the Applicants have established an
arguable case under the Act. The facts, as stated in the affidavits filed by the applicants and the
arguments raised by Mr. Hill, counsel for the applicants, do not raise an allegation of arbitrariness,
discrimination or bad faith on the part of the Union toward the applicants. The Union used a democratic
method to determine the method for distributing a settlement fund among its members who were
affected by the Union's grievance. The method is challenged by the applicants on the grounds that only
those members who were identified by the McKay award as being entitled to damages under the
arbitrator's ‘formula should meet and vote on the method of distributing the settlement amount. In our
view, the extension of the duty of fair representation to this level of internal union democracy is highly
speculative under the current jurisprudence and it would be wrong for the Board to disrupt the internal
processes established by the Union's membership where the likelihood of finding a breach of the duty of

fair representation on the facts as presented in the affidavit material is negligible.

[8] The Board therefore dismisses the application for interim relief.
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CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 4283, Applicant and DUCK
MOUNTAIN AMBULANCE CARE LTD.; Respondents

LRB File No. 096-99; December 13, 1999
Vice-Chairperson, James Seibel; Members: George Wall and Brenda Cuthbert

For the Applicant: Harold Johnson
For Duck Mountain Ambulance Care Ltd.: Larry Seiferling, Q.C.

Employee — Managerial exclusion — Board holds that operation supervisor
exercises a degree of managerial function so as to create an insoluble conflict with
members of the bargaining unit — Board excludes operation supervisor

The Trade Union Act, ss. 5(a), 5(b) and 5(¢).

REASONS FOR DECISION

Background

[1} James Seibel, Vice-Chairperson: The Canadian Union of Public Employees, Local
4283 (the "Union") applied for an order to be designated as the certified bargaining agent of all
employees of Duck Mountain Ambulance Care Ltd. (the "Employer"), except the chief executive
officer of ambulance operations and the executive director. There were two issues at the hearing:
firstly, whether the position of operations supervisor should also be excluded from the bargaining
unit, on the grounds that he is not an employee within the meaning of the The Trade Union Act, R.S.S.
1978, ¢. T-17 (the “Acr”); and, secondly, whether the alleged involvement of the operations
supervisor in the organizing campaign so taints the evidence of support that the Board should order a
vote of employees with respect to the representation issue. The Employer took no issue with the

appropriateness of the proposed unit.

[2] At the commencement of the hearing, the Union agreed that the names of Tara

Philips and Jason Johnson should properly be deleted from the statement of employment.
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Employer's Evidence:

{3] James Pollock is the owner and chief executive officer of the Employer, which
operates an ambulance service under contract with the Assiniboine Valley Health District. Mr.
Pollock, who is certified as an emergency medical technician ("EMT"), testified that the Employer
has been in business for some ten years. He said that he oversees the entire operation and the
executive director, Tracy Brooks, performs the office and administrative duties. Mr. Pollock, who
also has other business interests, divides his time between the Employer's operation and his other
mterests. Depending upon demand for ambulance service, he sometimes covers shifts or attends on

calls.

14] The Employer maintains five ambulance units and has approximately 19 staff
mncluding Mr. Pollock and Ms. Brooks. Two units are based in Kamsack and one unit is based in
Norquay; the remaining units are spares. Under its contract with the health district, the Employer
provides basic emergency medical responder service at both Norquay and Kamsack, and it agreed to
provide advanced emergency medical technician service or paramedic service at Kamsack. At the
date of application, April 14, 1999, the Employer had one advanced EMT, Tom Burkhart, and one
paramedic, Garth Zellmer, on its staff. Six full-time ambulance personnel are based in Kamsack and
work a 9-day rotation — 6 days on and 3 days off — balancing their work rotation between the
primary call-out unit {“first car”) and the secondary unit (“second car”). The balance of part-time
and casual ambulance personnel are based in either Kamsack or Norquay. They carry portable radios

and are on-call for a nominal hourly rate, earning the full rate if required to attend on a call.

[5] Ms. Brooks is responsible for office administration, data entry, invoicing, accounts,
and liaison with the health district. Mr. Zellmer was the Employer's operations supervisor until
shortly before the hearing. Prior to February, 1998, the Employer did not have a paramedic on staff.
Mr. Zellmer had responded to a newspaper advertisement for a paramedic placed by the Employer.
At the time, Mr. Pollock envisaged that the new position would be part of the “management team”.
When he offered the position to Mr. Zellmer in March, 1998, he asked Mr. Zellmer to sign a two
year “contract” for the position described as “Operations — Team Leader (Out of Scope)”. The term
“contract” is used advisedly because the document is really little more than a job description, listing

the general duties and responsibilities of the position; for example, it contains no terms respecting
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salary, benefits, hours of work, etc. Mr. Pollock said that Mr. Zellmer was initially hired at $2,400

per month as a paramedic—EMT.

[6] By the time Mr. Zellmer arrived to start work in April, 1998, Mr. Pollock had
decided to expand the duties of the position and asked Mr. Zellmer if he would become the
Employer's “operations supervisor”. Mr. Zellmer agreed. His salary was increased to $2,500 per
month. The role of the operations supervisor, as Mr. Pollock envisaged it; included: managing the
day-to-day practical operation of the business; providing guidance of subordinate staff; ensuring that
the staff properly perform unit checks; ensuring that calls are covered; bringing in extra staff to cover
absences or if a third car is required; authorizing leaves of absence and shift changes; participation in
discipline and hiring as part of the management team; evaluating the work performance of
subordinates. The contract signed by Mr. Zellmer makes reference to some of these functions but

not to others, such as the authority to impose discipline and participation in the hiring process.

[7] Mr. Pollock described the role of the operations supervisor as performed by Mr.
Zellmer in several of these areas. He said that Mr. Zellmer had access to the Employer's credit cards

and accounts for the purposes of ordering equipment and could authorize additional wage costs if

extra personnel were required.

[8] With respect to the roles of each of Mr. Pollock, Ms. Brooks and Mr. Zellmer in the
hiring process, Mr. Pollock said that applications in response to newspaper advertisements are
screened by one or more of them. Certain applicants are interviewed by at least two of them; the
decision on hiring is then made after discussion by the three of them. Mr. Pollock stated that call-in
of additional or replacement staff and authorization of leaves and shift changes are made by any one

or more of them, depending on who is working or available at the time.

[9] With respect to the authority to impose discipline and discharge, Mr. Pollock
testified that he envisaged that the operations supervisor would have this authority. He said that this
was made clear to Mr. Zellmer when he was hired. According to Mr. Pollock, Mr. Zellmer could
issue immediate verbal warnings, and could issue written wamings or impose discharge after

discussion with himself and Ms. Brooks.
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[16] Mr. Pollock described three instances attracting formal disciplinary action during
Mr. Zellmer's tenure as operations supervisor. The first two instances occurred shortly after Mr.
Zellmer started with the Employer, in May, 1998. Mr. Pollock, Ms. Brooks and Mr. Zelimer met to
discuss the situations of two employees. With respect to one of the employees, Mr. Pollock wanted
to terminate him and Mr. Zellmer wanted to reprimand him; with respect to the other employee, Mr.
Zellmer wanted to terminate him and Mr. Pollock wanted to reprimand him. Both employees were
given letters of reprimand signed by Mr. Zellmer. The letters were mainly composed by Mr.
Zellmer. One employee, whom Mr. Zellmer originally wanted to terminate, was dismissed a month
or two later. Mr. Zellmer composed the termination letter which he signed along with Mr. Pollock.
In the third instance, which occurred in January, 1999, on directions from Mr. Pollock, Mr. Zellmer
interviewed and suspended an employee for breach of the Employer’s alcohol policy. The letter of

suspension was signed by Mr. Pollock and Ms. Brooks.

{11} Although Mr. Pollock had a concurrent and veto authority over disciplinary matters,
Mr. Pollock testified that Mr. Zellmer was paid to exercise this authority. Mr. Zellmer received an
increase in salary to $2,700 p=r month in September, 1998; and, he requested a further raise to
$3,000 per month in December, 1998, but Mr. Pollock rejected the request as he felt that Mr. Zellmer
was receiving a competitive salary. Mr. Pollock testified that Mr. Zellmer's duties changed
somewhat around February, 1999 when Mr. Zellmer approached him and asked to be released from
the term of his contract. Mr. Pollock said that from the beginning of late 1998 he was increasingly
driven to overrule Mr. Zellmer’s decisions and he described a change in Mr. Zellmer’s attitude,
which suggested to him that Mr. Zellmer was not interested in performing some of the managerial
aspects of his job. There was no suggestion made that Mr. Zellmer did not properly perform his

paramedic duties at all times.

{12] Mr. Pollock testified that he did not become aware of a union organizing drive until
he received notification from the Board that the certification application had been filed in April,
1999. When asked by Board member Wall why the contract with Mr. Zellmer described the position
as "out of scope" at the time when no Union was present in the workplace, Mr. Pollock stated that he
knew Mr. Zellmer's previous Employer was unionized and that he thought that it was possible that a
union might try to organize his company; he wanted to ensure that the new position would be

excluded from the bargaining unit in the event of future certification.
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[13] Tracy Brooks has been employed by the Employer since April, 1995, initially as an
emergency medical responder (“EMR™), then as an assistant to the office manager and, eventually,
two years ago, as executive director. She holds a degree in education and a health-care
administration certificate. In addition to general office work as described by Mr. Pollock, her duties
included preparation of the staff schedule, which is made up one-year in advance, and assisting Mr.
Pollock in contract discussions with the health district. Prior to Mr. Zellmer arriving to become the
operations supervisor, Ms. Brooks handled requests for time off and found replacement staff for
absences due to illness, and she continued to perform these functions in Mr. Zellmer's absence. She
said that Mr. Pollock had confided in her about his ideas of the scope of the new position indicating
that he wanted more time to give attention to his other business interests. She said that she was
present during one discussion that Mr. Pollock had with Mr. Zellmer about becoming operations
supervisor, and she said Mr. Zellmer was excited about the prospect of implementing advanced life
support service in the operation. They discussed the fact that the Employer’s staff had not worked

with paramedics before and the re-formulation of the Employer's policies and procedures including a

new personnel manual.

[14] Ms. Brooks said that Mr. Zellmer was out in the garage and service area with the
staff whenever he worked, and that she did not deal very much with the staff on an individual basis.
She said that she, Mr. Pollock and Mr. Zellmer started off having weekly management meetings to
discuss such matters as which staff should be scheduled to handle pre-booked transfers, the ordering
of supplies, ambulance standby arrangements for upcoming public events, and staff problems. She
said that Mr. Zellmer handled problems with individual staff without further authorization, although
he frequently came to either herself or Mr. Pollock for advice when he first started. She said that she

viewed Mr. Zellmer as part of the “management team” along with herself and Mr. Pollock.

[15] Ms. Brooks corroborated the position taken by Mr. Pollock with respect to Mr.
Zellmer's disciplinary authority, suggesting that it would be Mr. Zellmer who would best know how
employees were performing. According to Ms. Brooks, Mr. Zellmer spoke to two of the three
employees referred to by Mr. Pollock, who were disciplined, and Ms. Brooks and Mr. Zellmer made
the decision to fire the employee referred to by Mr. Pollock. With respect to the suspension of the
third employee, Ms. Brooks and Mr. Pollock contacted Mr. Zellmer to advise him of their opinion
that the employee should be suspended and Mr. Zellmer agreed with their opinion. Ms. Brooks and

Mr. Zellmer spoke to the employee when he came into work, and Mr. Zellmer gave him the letter of
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suspension. She said that Mr. Zellmer came up with the idea to administer a quiz to, and ask for a
written essay from, an employee who had some difficulties with his manner of driving; and he later
administered the quiz to all the employees. According to Ms. Brooks, the Employer received
between 5 and 10 requests for shift change per month, which could be approved by herself, Mr.
Pollock or Mr. Zellmer, and Mr. Zellmer often granted such approval.

[16] Ms. Brooks said that she did not become aware of the certification application until
April 16, 1999 when a letter was received from the Board. She and Mr. Pollock had a discussion
about it but did not speak to Mr. Zellmer until three days later, because he was on days off. At that
point they were unaware that Mr. Zellmer supported the organizing drive. When Mr. Pollock
advised them that, as managers, none of them should discuss the matter with the employees, Mr.
Zellmer advised them that the Union had told him that he could be part of the bargaining unit. She
said that she and Mr. Pollock then suspected that Mr. Zellmer might be involved and he was cut out

of the management information loop.

[17} Stacy Horkoff was called to testify on behalf of the Employer. She res.des in
Norquay and is employed by the Employer as an EMR. She said that the only person who spoke to
her in person about union organizing was Mr. Zellmer, when she happened to meet him by chance at
the home of another employee, Roxanne Seitz, near Norquay. Ms. Horkéff said that in the presence
of Ms. Seitz, Mr. Zellmer told her that the Union was being formed and that she was the only one of
the Norguay staff who had not signed in support. She said that he told her she would have to be part
of the Union in order to retain her job. She said that Mr. Zellmer talked about increased wages, some
benefits and an end to being berated by the Employer. In cross-examination, Ms. Horkoff said that

the conversation lasted about 20 minutes, but she was unable to say when it had taken place.
The Union’s Evidence

18] Garth Zellmer was called to testify on behalf of the Union. At all material times he
was employed as the Employer’s operations supervisor. He confirmed the circumstances of his
hiring as outlined in the evidence of Mr. Pollock. He confirmed that his starting salary was $2,400
per month and was surprised to see that his first paycheck was for $2,500; Mr. Pollock told him that

he had decided to increase the monthly rate because Mr. Zellmer took on the operations supervisor
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position. Mr. Zellmer stated that when he was hired he had a verbal agreement with Mr. Pollock that

he would receive a pay increase to $3,000 per month after the first year.

[19] Mr. Zellmer said that when he was hired he believed he was to have a managerial
capacity, but that after two or three months it became clear to him that he had no such authority.
With respect to the instances of employee discipline in which he was involved, Mr. Zellmer said that
the process was a three-way collaboration between himself, Ms. Brooks and Mr. Pollock. In the case
of the first two instances of discipline, Mr. Zellmer admitted in cross-examination that he had written
the disciplinary letters to the employees as a manager. He said that he had composed the first draft
and that it was changed during the course of a discussion between himself and Ms. Brooks and Mr.
Pollock. However, he denied that he had the authority to terminate or suspend employees, but only
to make a recommendation in that regard to Mr. Pollock. He confirmed, however, that his

recommendations with respect to the first two incidents were accepted.

[20] Mr. Zellmer said that at that time he believed he was a manager, but soon after it
became clear to him that he had no decision-making authority. By the time of the disciplinary
instance respecting the third employee in December, 1998, he said he did not view himself as an
operations supervisor. He said his decisions were continuously overruled and he was demeaned in
front of the employees by Mr. Pollock. As examples, he said his selections of staff for patient
transfers to other centers were vetoed by Mr. Pollock, and that although he was the paramedic, Mr.
Pollock would not allow him to set up the ambulance in the way that he wanted it. Mr. Zellmer said
that the situation accelerated and that by April, 1999 he no longer viewed himself as a manager,
although he said he had begun to become frustrated after the first couple months of employment

because it seemed that his suggestions were seldom accepted by Mr. Pollock.

[21] With respect to the hiring function, Mr. Zellmer said that he went through the
resumes that had already been called by Mr. Pollock and sat in on some interviews with either Mr.
Pollock or Ms. Brooks; indeed, he said, it was Mr. Pollock who would decide who would be hired

even when he had not attended the interview.

[22] In cross-examination, Mr. Zellmer denied that he had the authority to authorize shift
changes, stating that, in practice, only Mr. Pollock or Ms. Brooks authorized such changes even if he

was the only one to sign the approval. He said that before he would bring in relief staff to cover
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absences or for additional service requirements he would have to call Mr. Pollock and ask him what
to do, except for one time when Mr. Pollock was out of town. In cross-examination he admitted that
Mr. Pollock and Ms. Brooks knew who all the staff were and that he did not. He said that Mr.
Pollock would interfere to the extent that he would overrule Mr. Zellmer as to which employees on

shift would be assigned to a particular call or car.

23] When asked in cross-examination whether he was “in charge” when both Mr,
Pollock and Ms. Brooks were absent, he said that he was for the first couple of months of
employment, but later it was a fellow employee, Mike Cross, who was in charge. By April, 1999, he
said that he was acting strictly as a paramedic rather than as operations supervisor. He described the

situation between himself and Mr. Pollock as tense and uncompromising on the part of Mr. Pollock.

[24] Mr. Zellmer said that the Union began organizing in April, 1999, and, although, he
was already very disenchanted by his perception of the deterioration of his authority functions and
his relationship with Mr. Pollock, he said that he was not involved in organizing initially. When a
conversation arose between employees over coffee regarding the organizing campaign, Mr. Zellmer
said that he told them not to talk about it, but did admit that opinions about the situation were
expressed. He said that his meeting with Stacy Horkoff occurred after the certification application
had been filed and he had already decided he wanted to be in the bargaining unit; he said that he had
had the day off so he thought he would travel out and see if he could have her sign a membership
card. He denied that he had made any comments which could be construed as threatening to her job.
He said that he explained some of the benefits of a union such as a grievance procedure and perhaps

higher wages.

Employer’s Evidence in Rebuttal

[25] Counsel for the Employer was allowed to recall Tracy Brooks for the limited purpose
of addressing the issue of supervision when neither she nor Mr. Pollock was at the workplace. She said
that the most senior person on the shift was in charge, but that Mr. Zellmer had overall authority and

responsibility.
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Statutory Provisions

[26] Relevant provisions of the Act include the following:

2 In this Act:

0 "employee" means:
(i) a person in the employ of an employer
except:

(4) a person whose primary
responsibility is to actually exercise
authority and actually perform
Jfunctions that are of a managerial
character, or

(B) a person who is regularly acting
in a confidential capacity with
respect to the industrial relations of
his or her employer.

(i.1) a person engaged by another person to
perform services if, in the opinion of the
board, the relationship between those
persons is such that the terms of the contract
between them can be the subject of collective
bargaining.

5 The board may make orders:

(a) determining whether the appropriate unit of employees for the
purpose of bargaining collectively shall be an employer unit, craft
unit, plant unit or a subdivision thereof or some other unit;

(b) requiring an employer or a trade union representing the
majority of employees in an appropriate unit to bargain collectively,

(c) requiring an employer or a trade union representing the
majority of employees in an appropriate unit to bargain collectively,

(m) subject to section 5.2, determining for the purposes of this
Act whether any person is or may become an employee;
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6(1) In determining what trade union, if any, represents ‘a majority of
employees in an appropriate unit of employees, in addition to the exercise of any
powers conferred upon it by section 18, the board may, in its discretion, subject to
subsection (2), direct a vote to be taken by secret ballot of all employees eligible to
vote to determine the question.

18 The board and each member thereof and its duly appointed agents have the
power of a commissioner under The Public Inquiries Act and may receive and accept

_ such evidence and information on oath, affidavit or otherwise as in its discretion it may
deem fit and proper whether admissible as evidence in a court of law or not.

Arguments

1271 Mr, Seiferling, counsel on behalf of the Employer, said that there were two issues: the
exclusion of Mr. Zellmer, as a manager, from the proposed bargaining unit, and whether or not the

evidence of support was tainted by his involvement in the organizing campaign.

{28] He argued that Mr. Zellmer was hired to be a manager and had admitted in his own
evidence he thought that was his role; however, the role the Employer wanted Mr. Zellmer to fulfill,
and the role Mr. Zellmer believed he should be performing, were at odds. He said, however, the fact
that Mr. Zellmer was unable to fulfill what was required of him does not change the fact that the
position of operations supervisor is managerial. He asserted that the Employer's business required a
hands-on supervisor in its service operations, and that requirement would pertain even more
importantly in the event that the certification is granted; for example, he said that the Employer would
require the operations supervisor to enforce the Employer's work rules and to be involved in its

collective bargaining as the eyes and ears of management on the operations side.

291 Counsel argued that the evidence shows Mr. Zellmer in fact imposed severe discipline
on an employee on more than one occasion, and that while doing so he was perceived both by himself,
Mr. Pollock and Ms. Brooks as part of the management team that made the decision. He further argued
that the evidence shows that other employees in the workplace would have perceived Mr. Zellmer to
have the power to impose discipline: he had written and signed the disciplinary letters, including a letter
of termination. Counsel also asserted that there was evidence Mr. Zellmer performed or participated in
the hiring function, screening applications and participating in interviews; he said it was natural that the

operations supervisor should be involved in the hiring for positions in the ambulance operations.
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[30] With respect to the issue of Mr. Zellmer's alleged involvement in the organizing
campaign, counsel for the Employer stated that the Employer was not asking the Board to reject all
evidence of support for the Union, but to simply order a vote. He agreed that if the Board should find
that the Union does not have majority support but, has sufficient support such that the Board would

ordinarily order a vote anyway, then the Employer did not seek to have the Board determine the issue of

alleged improper involvement.

[31] Counsel for the Employer cited the following decisions in support of his argument:

® Saskatchewan Joint Board, Retail, Wholesale and Department Store Union
v. Remai Investments Corporation, o/a The Imperial 400 Motel (Swift
Current), [1997] Sask. L.R.B.R. 335, and [1997] Sask. L.R.B.R. 303, LRB
File Nos. 014-97 & 019-97

® Westfair Foods Limited (SuperValu) v. United Food and Commercial
Workers Int’l Union, [1981] Feb. Sask. Labour Rep. 66, LRB File No. 085-
80

® Board of Governors of University Hospital v. Saskatchewan Union of

Nurses, [1984] Nov. Sask. Labour Rep. 31, LRB File No. 089-84

[32] Mr. Johnson, counsel on behalf of the Union, argued that Mr. Zellmer was an
“employee” within the definition under s. 2(f) of the 4c¢t, in that his “primary responsibility” was as a

paramedic and not exercising authority or performing functions of a managerial character.

[33] Counsel also asserted that the alleged extent of Mr. Zellmer’s involvement in the
organizing drive would not be sufficient to taint the evidence of support in general but, at worst,

might result in the Board not considering evidence of support by Ms. Horkof, if indeed any exists.

Analysis and Decision

[34] At the core of the determination as to whether an individual is an employee for the
purposes of the Act or ought to be excluded on the basis that they exercise managerial authority, is
the assessment of the evidence that would tend to demonstrate that they have, or would be likely to

have, a conflict of interest in a labour relations sense with the members of the proposed bargaining
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unit. The Board has expressed this rationale in several fairly recent decisions, including Remai

Investments, supra, at 337-38:

The roots of the rationale lie in the right guaranteed under the Act for employees to
Jjoin together to bring their collective power to bear on the determination of their
terms and conditions of employment. In the hierarchy of an organization, there are
inevitably persons whose role in selecting, directing and evaluating the workforce
has a significant impact on those terms and conditions of employment. Legislatures
and labour relations boards have concluded that in the construction of collective
bargaining relationships, the placing of such persons among the group of employees
whose terms and conditions of employment are subject to collective bargaining
would create a conflict of interest between their responsibility as a representative of
the employer to assist in determining the shape and future of the employee group,
and their interest as a member of that group in the exercise of collective influence.

{35] The decision is an extremely important one, as stated in City of Regina v. Regina
Professional Fire Fighters’ Association, [1994] 2™ Quarter Sask. Labour Rep. 73, LRB File Nos.
255-93 & 268-93, at 76:

...both from the point of view of the integrity of the bargaining relationship and from
the point of view of the rights of individuals to engage in collective bargaining.

[36] The following statement by the Board in City of Regina v. Canadian Union of Public
Employees and Regina Civic Middle Management Association, [1995] 3" Quarter Sask. Labour Rep.
153, LRB File No. 268-94, at 158, and approved of in Remai Investments, supra, summarizes the

issue and the overarching general consideration in determining the issue:

At the heart of the decision the Board must make is the question whether in any
particular case the duties which are attached to a position are of a kind and extent
which would create an insoluble conflict between the responsibility which someone
performing managerial functions owes to an employer, and the interests of that person
and his or her colleagues as members of a bargaining unit. Because such a conflict is
in many cases a matter of degree, it is impossible to state any one test which can be
used to determine whether a particular person falls on one side of the line or the other.

137} While no exhaustive list can be made of factors which may be relevant to the
determination, the question is essentially a factual one: the Board examines the existence of
managerial functions, and assesses the degree of independent decision making authority, the nature
of the decisions made, and the extent to which the individual formulates and implements employer

policy, administers the business and directs the workforce. See, Saskaichewan Union of Nurses v.
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Sisters of Charity of Montreal (Grey Nuns) operating St. Joseph’s Hospital and Foyer d’Youville,
[1985] April Sask. Labour Rep. 46, LRB File No. 378-84, at 47.

[38] In Westfair Foods Ltd., supra, at 71, the Board enumerated several of the more
important functions which consistently have been considered in making this determination.
Reference should be made to the full case report for the complete discussion, but they are

summarized as follows:

a) The extent of the power to hire new employees;

b) The extent of the power to discipline;

c) The extent of the power to promote and demote;

d) The extent of the authority to administer personnel policies (and the

collective agreement and grievances, if applicable);
e) The extent of the authority to evaluate employee performance;

) The extent of the power to direct the workforce, including such tasks as
scheduling, authorization of overtime, approval of vacation and leaves of
absence, etc.

2) The nature and extent of the discretion to affect, and responsibility for, the
overall performance of the work area or department.

[39] Of course, these are only some of the factors that may pertain to a given situation
and the list is not meant to be exhaustive; depending upon the circumstances of the individual case,
certain functions may be more clearly defined and have more prominence than others. The tendency

towards dogmatism must be resisted; each situation must be assessed according to its own facts.

[40] As stated by the Board in Grain Services Union (ILWU Canadian Area) v. AgPro
Grain Inc., [1995] 1% Quarter Sask. Labour Rep. 243, LRB File No. 257-94, at 246:

1t is often difficult to distinguish those configurations of these clues which indicate that
a person has true managerial authority from those in which such authority is so
attenuated or insignificant as not to justify exclusion from the bargaining unit. The
Board must be cautious about accepting titles or vague attributions of managerial
authority as a basis for depriving employees of the opportunity to have their interests
represented by a trade union.
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[41] However, the Board has accepted that certain of these functions, generally, are more
accurate and important indicia of managerial authority and status than are others. In a series of
recent decisions delineating the boundary between so-called “middle management bargaining units”
and the larger general bargaining unit, the Board has described the core criteria as being the extent to
which a supervisory position is in “conflict in a labour relations sense” with members of the
bargaining unit, and whether the extent of any such conflict is sufficient to render the supervisor’s
position incompatible with membership in the unit. In Saskatchewan Government Employees’ Union
v. Saskatchewan Liquor and Gaming Authority; Saskatchewan Liquor Store Managers’ Association
v. Saskatchewan Liquor and Gaming Authority, [1997] Sask. LR.B.R. 836, LRB File Nos. 037-95 &
349-96, at 854, the Board described a more focussed approach to the issue than it had used in the

past:

The job functions which the Board considers central to the finding of managerial status
includes the power to discipline and discharge, the ability to influence labour
relations, and to a lesser extent, the power to hire, promote and demote . Other job
functions, such as directing the workforce, training staff assigning work, approving
leaves, scheduling of work and the like are more indicative of supervisory functions
which do not, in themselves, give rise to conflicts that would undermine the
relationship between managemen: and union by placing a person too closely identified
with management in a bargaining unit.

[42] This approach has been used by the Board in many recent decisions including the

following:

® City of Saskatoon v. Canadian Union of Public Employees, Local 59 and
Saskatoon Civic Middle Management Association, [1998] Sask. LR.B.R.
321, LRB File No. 232-97,

° City of Saskatoon v. Canadian Union of Public Employees, Local 59 and
Amalgamated Transit Union, Local 615, [1998] Sask. LR.B.R. 335, LRB
File No. 244-97,

e Service Employees’ International Union, Local 333 v. Congregation of
Sisters of Notre Dame de Sion, [1998} Sask. LR.B.R. 439, LRB File No.
288-97;

U Chauffers, Teamsters and Helpers Union, Local 395 v. Rural Municipality

of Lajord, No. 128, [1998] Sask. L.R.B.R. 181, LRB File No. 334-97,

® Canadian Union of Public Employees, Local 3364 v. MacKenzie Society
Ventures Inc., [1998] Sask. L.R.B.R. 387, LRB File No. 169-97;
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® Saskatchewan Joint Board, Retail, Wholesale and Department Store Union
v. Canadian Linen and Uniform Service Co., [1999] Sask. LR.B.R. 173,
LRB File No. 048-99;

® The Newspaper Guild Canada/Communication Workers of America, CLC,
AFL-CIO, IFJ v. Sterling Newspapers Group, A Division of Hollinger Inc.,
[1999] Sask. LR.B.R. 5, LRB File No. 187-98.

[43] In the present case it is not particularly clear, on the evidence, that the new position
into which the Employer initially hired Mr. Zellmer — operations: team leader — would have
exercised managerial functions incompatible with membership in the bargaining unit. However, the
evidence is clear that both the Employer and Mr. Zellmer intended and expected that in the new
position into which he was ultimately hired — operations manager — he would exercise significant
independent authority that would potentially and actually affect the economic lives and careers of other
employees. At least in the first eight months of his tenure as operations manager, the evidence shows
that Mr. Zellmer did in fact exercise a high degree of authority in the areas of, supervision, hiring,

discipline and termination, and matters of direction of the workforce such as leave authorization and

relief scheduling.

[44] At some point in the first half of 1999, for a reason or reasons which are not
particularly clear, Mr. Zellmer and Mr. Pollock appear to have agreed to disagree in a number of
instances regarding direction of the workforce and organization of the workplace. There are
suggestions and oblique references in the evidence that the genesis of this friction was multi-faceted,
and dependent upon point of view: Mr. Zellmer was unhappy with the failure to obtain a salary
increase; he was disenchanted with Mr. Pollock’s continued close involvement in the Employer’s
business and the perception that his decisions were closely scrutinized and mutable; Mr. Pollock
perceived that Mr. Zellmer did not pay enough attention to fiscal economy when making some of his
decisions and that Mr. Zellmer was reluctant to accept certain managerial responsibilities and was
overly sensitive to criticism. It is difficult to know, however, which issues arose first and how the
apparent unhappiness of each person with the other evolved. Be that as it may, their relationship
deteriorated, particularly from Mr. Zellmer’s point of view. He said that he began to feel that his
judgment was not valued, that his decisions were subjected to an undue degree of scrutiny and
rejection and, essentially, that he was being stripped of independent decision-making authority. How
far this may have progressed by the time the certification application is filed is impossible to

determine on the evidence.



712 Saskatchewan Labour Relations Board Reports {1999] Sask. L.R.B.R. 697

[45] It is difficult for the Board to assess the degree to which Mr. Zellmer’s perceptions
may be more apparent than real. Clearly, he is bitter and expresses little respect for Mr. Pollock.
Equally clearly, and without ascribing blame, the results of actual performance by Mr. Zellmer as
operations supervisor did not meet the common expectations that either gentleman had for the new
position. Whether this was the result of the manner of Mr. Zellmer’s performance or the reluctance

of Mr. Pollock to allow Mr. Zellmer to perform as intended is not clear.

[46] That Mr. Zellmer considered himself to have an enhanced status is evident in his
request for a further substantial salary increase in late 1998. He had already received salary
increases of more than ten percent above that which he had originally agreed to accept as
paramedic/operations-team leader some 8 months earlier. The salary enhancements contribute to the

inference of managerial status.

147} It is recognized that in his capacity as a paramedic, Mr. Zellmer has a high degree of
“professional authority” in terms of the handling of the individual calls on which he attends. In this
respect, EMR’s and EMT's are subordinate to the paramedic and are expected to follow his or her
instructions; the paramedic has final professional decision-making authority. However, Mr.
Zellmer's authority extended beyond this professional authority to include managerial authority. The
two functions are distinct. A manager on the operations side of an ambulance service need not be a
paramedic to have managerial authority over paramedics, including matters of conditions of

employment, but would not have authority over paramedical decision making.

[48] The evidence discloses that Mr. Zellmer had a significant role in the Employer’s
hiring and discipline processes. Not only did he take part in hiring interviews, but he often took the
lead role, and his recommendations were respected. He was involved in all formal disciplinary
instances during his tenure with the Employer, taking a lead role in the disciplinary interviews,
participating equally with Mr. Pollock and Ms. Brooks in the decision-making process, preparing the
draft notice of discipline or letter of termination for discussion purposes, suggesting how the matter
should be handled, preparing the final letter to the employee and signing it on behalf of the
Employer, and assuming the major role in following up on the employee’s performance. The fact
that these decisions were not made by him alone, but rather by committee, does not detract from the
nature of the authority and discretion exercised by Mr. Zellmer; his recommendations were respected

and often followed, including, in one instance, a recommendation for termination. It is not that Mr.
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Zellmer required the imprimatur of Mr. Pollock in these matters, but rather that the decisions were

arrived at by consensus.

[49] Mr. Zellmer has and does, both by himself or with one or more of Mr. Pollock and
Ms. Brooks, depending upon who is around, authorize leaves of absence and select employees to

cover shifts in relief or for additional shifts occasioned by an increase in the call load.

[50] In our opinion, the evidence discloses that Mr. Zellmer is, so to speak, the eyes and
ears of management on the operations side. He also had a certain responsibility for the training and
guidance of employees, as evidenced when he administered the driving quiz, originally intended as a

remedial exercise for an errant employee, to all the employees.

[51] Accordingly, the authority exercised by Mr. Zellmer in his capacity as a paramedic
is different from that exercised by him in his capacity as operations supervisor. The former does not
place him in any labour relations conflict with subordinate employees; however, in our opinion, the
duties and responsibilities of the latter capacity are incompatible with membership in a bargaining
unit comprised of those employees. Mr. Zellmer's authority extends beyond the ability to direct the
medical treatment and professional requirements of ambulance calls and the admonishment of
subordinates; it extends to include the potential and actual discretion and authority to affect the
economic lives of the employees. Mr. Zellmer not only has the authority to assess an employee's
work performance, and to a certain extent determine when and how often an employee will work, but
to initiate and take a lead participatory and decision-making role in discipline. His managerial role is

overarching; his professional function as a paramedic is subsumed in that role.

[52] Perhaps Mr. Zellmer wished that he had more authority in certain areas regarding the
ambulance operation than Mr. Pollock was willing to cede to him; and perhaps Mr. Pollock, after a
time, felt that he could not trust Mr. Zellmer's judgment in certain matters. But, nonetheless, Mr.
Zellmer exercised real decision-making power and authority of a nature and to an extent that places
him in conflict with members of the bargaining unit if that power and authority is exercised in the

manner envisaged for the operations supervisor.
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[53] Accordingly, we have determined that, in his capacity as operations supervisor, Mr.
Zellmer is not an employee within the meaning of s. 2(f)(1) of the Act, his primary responsibility is to
actually exercise authority and actually perform functions that are of a managerial character. His
name shall be deleted from the statement of employment and the position of operations supervisor

shall be excluded from the description of the proposed bargaining unit, which is an appropriate unit.

54} The Union does not enjoy the majority support required to obtain an order for
certification without a vote. It does, however, have the support of at least 25 percent of the
employees in the proposed bargaining unit. It has asked that a vote be conducted in the event that it
does not have clear majority. Accordingly, an Order will issue pursuant to s. 6 of the 4cr directing

that a vote be taken among the employees of the proposed bargaining unit described as follows:

“all employees of Duck Mountain Ambulance Care Ltd. in Kamsack and Norquay,
Saskatchewan, except the chief executive officer, executive director and operations
supervisor”.

[55] In light of the fact that counsel for both parties agreed and represented to the Board
that the issue of the effect of Mr. Zellmer's alleged participation in the organizing campaign need not
be decided in the event the Board determined that a vote among the employees shall otherwise be

conducted, it is not necessary for us to decide the issue.
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CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 4188, and BOARD OF
EDUCATION OF CRYSTAL LAKES SCHOOL DIVISION #120, Co-Applicants

LRB File No. 206-99; December 15, 1999
Chairperson: Gwen Gray; Members: Gloria Cymbalisty and Marianne Hodgson

For the Union: Ms. Aina Kagis
For the Employer: Ms. LaVonne Black, Mr. Kirk Forsberg

Reference of Dispute — Bargaining Unit — Amalgamation — Board determines that
substitute employees, excluded by agreement in one pre-amalgamation unit, are
included in the amalgamated unit.

Employee — Casual and part-time — Board includes on statement of employment
individuals who worked any hours during previous school year.

Successorship — Board includes all substitute employees in amalgamated
bargaining unit.

Bargaining unit - Appropriate bargaining unit — Board finds employees
appropriate under both add-on rules and Section 37 criteria.

The Trade Union Act s. 24

REASONS FOR DECISION

Facts

[1] Gwen Gray, Chairperson: Canadian Union of Public Employees, Local 4188 (the
"Union") and the Board of Education of Crystal Lakes School Division, #120 (the "Employer")
jointly applied to the Board under s. 24 of The Trade Union Act, R.S.S. 1978, ¢. T-17, to have the
Board determine if substitute employees should be included in the Union's bargaining unit. This
issue arose from the amalgamation of two school districts, the Sturgis School Division #45 (also

known as the Timberland School Division #45) and Canora School Division #37, to form Crystal

Lakes School Division #120.
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[2] The certification Order previously in existence for Sturgis School Division #45 was
an "all employee" bargaining unit, with the exception of the secretary-treasurer and teachers.
Canadian Union of Public Employees, Local 3015 represented this group of employees: see LRB
File No. 525-82. The scope clause in the last collective agreement negotiated between these parties,
however, excluded "substitute caretakers and substitute bus drivers", in addition to the regular

managerial and teacher exclusions.

[31 Similarly, the certification Order previously in existence for Canora School Division
#37 was also an "all employee" bargaining unit, with the exception of the director of education,
secretary-treasurer, teachers, mechanics and central office assistants. Canadian Union of Public
Employees, Local 3492 represented this group of employees: see LRB File No. 162-90. In the
collective agreements concluded between Canadian Union of Public Employees, Local 3492, the
scope clause reflected the wording of the certification Order and did not exclude substitute caretakers

or substitute bus drivers.

[4] When the two school districts merged to form the Employer, the parties were faced
with a situation where substitute employees were included in one agreement group and excluded
from the other agreement group. In the collective agreement entered into between the Union and the

Employer for the amalgamated bargaining units, the parties agreed to the following scope clause:

1.2 Description of Bargaining Unit

The Board recognizes the Union as the sole and exclusive bargaining agent
Jor all employees of the Board, except teachers employed and functioning as
such, the Secretary-Treasurer, Executive Assistant, Office Assistant and the
Director of Education.

The parties agree that, until such time that the Saskatchewan Labour
Relations Board rules on whether substitute employees are within the scope
of this bargaining unit, substitutes’ status shall be as defined in the
descriptions of the former bargaining units of CUPE Locals 3015 and 3492.

[5] The parties also entered into Letter of Understanding #2, attached to its main
collective agreement wherein the parties agreed that "the question of whether substitute employees
are to be considered within the scope of the bargaining unit" shall be referred to the Board for
resolution. As a result, the parties filed a reference of dispute on August 6, 1999, which indicated

that the Employer wished to have substitute employees in all classifications from the former
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bargaining unit represented by CUPE, Local 3492 excluded from the bargaining unit, while the
Union sought the inclusion of all substitute employees from former Local 3015 in the newly
amalgamated bargaining unit. The Union filed support evidence with the application from the group

of employees who it sought to include in the new bargaining unit.

[6] At the hearing of this matter, the Union relied on the support filed and argued that
the Board should determine that substitute employees from the former Local 3015 are "employees"
within the meaning of the Act and are appropriate to include in the new bargaining unit. The
Employer filed a statement of employment listing the names of substitute employees who formerly
were excluded from the Local 3015 collective agreement. The Union asked the Board to remove
names of individuals who had not worked during the 1998-1999 school year from the statement of
employment filed by the Employer. The Union also filed an agreement reached between it and the

Employer wherein several names were agreed to be removed from the statement of employment.

[7] The Employer argued that the Board should conduct a vote among all substitute
employees now employed in the School District and it filed additional statements outlining the
names of these employees. It argued that substitute employees should either all be included in the
bargaining unit or should all be excluded from the bargaining unit. In order to achieve such
consistency, all substitute employees should be given a vote to determine if they want to be included
or excluded from the bargaining unit. The Employer did not oppose the inclusion of substitute
employees on the basis that such inclusion would render the bargaining unit inappropriate; nor did it

oppose the inclusion of the employees on a conflict of interest or other labour relations issue.

[8] In relation to the statement of employment filed by the Employer for substitute
employees currently excluded by the collective agreement, the Employer argued that employees who

remain on the Employer's substitute list should be entitled to vote on the matter even though they did

not work in the preceding school year.
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Analysis

[9] In the present case, the parties agree that the bargaining unit is appropriate if it
includes all substitute employees. Currently, it contains only the substitute employees who formerly

were included in Local 3492's agreement and certification Order.

[10} The Employer seeks a vote to ensure consistency in the treatment of substitutes.
However, in our view, a vote among all substitute employees, including those who are already
included in the bargaining unit, would be tantamount to asking employees to determine, by vote, the
appropriateness of their inclusion in or exclusion from the bargaining unit. The Board in most
circumstances has avoided this approach to defining or redefining bargaining unit structures: see Oi/,
Chemical and Atomic Workers International Union, Local 9-921 v. Government of Saskatchewan et
al, [1976] Feb. Sask. Labour Rep. 41, LRB File No. 264-74; Saskatchewan Association of Medical
Laboratory Technologists, Pasqua Hospital Employees Association v. Pasqua Hospital (South
Saskatchewan Hospital Centre) et al., [1976] July Sask. Labour Rep. 41, LRB File No. 334-75;
Saskatchewan Association of Medical Laboratory Technologists v. Regina General Hospital et al.,
[1978] July Sask. Labour Rep. 49, LRB File Nos. 614-77 & 618-77; Griffin v. Government of
Saskatchewan et al., [1981] Feb. Sask. Labour Rep. 61, LRB File No. 168-80.

[11] Section 37 of the Act recognizes that issues may arise on the amalgamation of
bargaining units relating to the scope of a certification Order or the terms of a collective agreement.
Section 37(2)(b) empowers the Board to determine the bargaining unit structure for a successor
employer. In addition, s. 37(2)(e) gives the Board authority to amend "to the extent that the board
considers necessary or advisable, an order made pursuant to clause 5(a), (b) or (c) or the description
of a unit contained in a collective bargaining agreement." In the present case, it is agreed between
the parties that the Employer is the successor employer to the two former school districts. In
resolving amalgamation difficulties, the Board may exercise the powers it has under s. 37 of the Act,
which can include the issuing a new certification Order containing a revised bargaining unit
description for the successor employer, and ordering the amendment of the scope clause contained in
the collective agreement to reflect the terms of the new Order. This action can be taken without

proof of support from the employees in question.
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[12] In the present case, however, the Union has filed support evidence from the group of
employees whom it seeks to add onto the bargaining unit, following the add-on rules set out in cases
such as Saskatchewan Union of Nurses v. St. Joseph's Hospital & Foyer D'Youville, [1985] Apr.
Sask. Labour Rep. 46, LRB File No. 378-84. In determining whether the Union has filed evidence of
majority support, the Board did not consider persons who had not worked in the school year 1998-
1999, even though the Employer retains the names of such employees on its substitute list. In
Canadian Union of Public Employees, Local No. 3077 v. Lakeland Regional Library Board, [1987]
Oct. Sask. Labour Rep. 74, LRB File No. 116-86, the Board dealt with the issue of substitute

librarians in the following terms:

However, the Board has also applied the principle that before anyone will be
considered to be an "employee", that person must have a reasonably tangible
employment relationship with the employer. If it were otherwise, regular full-time
employees would have their legitimate aspirations with respect to collective bargaining
unfairly affected by persons with little real connection to the employer and little if any
monetary interest in the matter.

[13] In that case, the Board applied a test requiring the individuals in question to have
worked a minimum of 30 hours in 1996. This rough yardstick was used to draw a line between

substitute librarians who were considered "employees" within the meaning of the Ac¢t and those who

were found not to be employees.

[14] In the present case, the Union suggests a less restrictive yard stick - that is, one that
considers whether the individual in question worked any hours in the school year preceding the

bringing of the application in question. In our view, this is a reasonable yardstick in the

circumstances.

[15] The Union filed majority support among those substitute employees who formerly
were excluded by agreement between Canadian Union of Public Employees, Local 3015 and who

worked some hours during the school year 1998-1999.

[16] As a result, the Board finds that the appropriate bargaining unit includes all
substitute employees. This determination flows both from considerations the Board would normally

make either under s. 37 of the 4cr or under the add-on rules. As a result, the bargaining unit

description should read as follows:
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All employees of the Board of Education of the Crystal Lakes School Division #120,
except teachers employed and functioning as such, secretary-treasurer, executive
assistant, office assistant and director of education.

{17} As this matter came to the Board on an application made pursuant to s. 24 of the Act,
the parties did not request the issuance of a replacement certification Order and the Board did not
explore this issue with the parties at the hearing. If a replacement Order is desired, either party may

apply to the Board pursuant to s. 37 to obtain the same.




[1999] Sask. L.R.B.R. 721 U.S.A., Local 5917 v. SUPERIOR HARD CHROME INC. 721

UNITED STEELWORKERS OF AMERICA, LOCAL 5917, Applicant and
SUPERIOR HARD CHROME INC,, Respondent

LRB File Nos. 321-99 to 323-99; December 22, 1999
Chairperson: Gwen Gray; Members: Don Bell and Donna Ottenson

For the Union: Neil McLeod
For the Employer: Brian Kenny

Remedy — Interim Order — Board Orders interim reinstatement of applicant
upon being satisfied applicant has demonstrated arguable case in the main
application and that labour relations harm greater if relief not granted

Unfair labour practice — Remedy — Interim Order — relief granted where
union’s ability to organize would be irreparably damaged if no remedy
obtained

Practice and procedure — Interim Order - interim reinstatement Ordered by
Board where applicant has established an arguable case in the main application
and demonstrated irreparable harm should relief not be granted

The Trade Union Acts. 5.3

INTERIM ORDER
REASONS FOR DECISION

[1} Gwen Gray, Chairperson: The Union filed an application for an unfair labour
practice, reinstatement and monetary loss in relation to the lay-off of Morris Kyluik from the
Employer's machine shop located in Regina, Saskatchewan on December 3, 1999. The Union sought

an interim order reinstating Mr. Kyluik to his employment pending the final hearing of the main

applications.

[2] The affidavit material indicates that Mr. Kyluik was engaged in attempting to
organize the machine shop and had approached fellow employees to sign Union cards on or about

December 1, 1999. The Employer was aware that some organizing efforts were being considered by
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employees in"its plant. On December 3, 1999 Mr. Kyluik was advised that he was being laid off

from work for lack of work. Another employee was laid off at the same time.

[3] Mr. Kyluik disputes that there was a lack of work in the area in which he was
assigned. The Employer asserts that it laid off the two employees in question as they were the least
qualified of all employees in the plant. The Union points out that the Employer understated Mr.
Kyluik's qualifications and have provided no explanation of why he was selected for lay-off, as

opposed to other, more junior, employees.

[4] At this stage of the process, the Board is concerned with assessing whether the
Union, in its main application, has established an arguable case under The Trade Union Act, R.S.S.
1978, ¢. T-17; and in determining what labour relations harm will result if the interim order is not
granted compared to the harm that will result if is granted. The affidavit material filed by both
parties is sufficient to demonstrate that there is an arguable case that Mr. Kyluik's employment was
terminated in violation of the 4¢cz. The Board is not required at this stage of the proceedings to weigh
the evidence, or to make factual findings with respect to the matters deposed of in the affidavit
material. It is sufficient if the main elements of the alleged violation are asserted with clarity: see
International Union of Bricklayers and Allied Crafismen, Local #1 Sask. v. Regal Flooring Ltd.,
[1996] Sask. L.R.B.R. 694, LRB File No. 175-96.

|5} With respect to the second aspect of the test, the Board has noted in a number of
previous cases that the firing of an employee closely associated with a Union's organizing campaign
gives rise to a concern that the Union's ability to organize the particular workplace will be
irreparably damaged: see Hotel Employees and Restaurant Employees Union, Local 206 and
Canadian Hotel Income Properties Real Estate Investment Trust #19 Operations Ltd.(Regina Inn
Hotel), [1999] Sask. L.R.B.R. 190, LRB File No. 131-99 and the cases cited therein. There are no
circumstances raised in the materials filed by either party in this application that would lead to the
Board to conclude that Mr. Kyluik's reinstatement on an interim basis pending the outcome of these

applications, would create significant labour relations problems for the Employer.
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[6] In these circumstances, the Board will order the interim reinstatemaont of Mr. Kyluik
pending the final determination of the Union's applications and will make the usual order requiring
the Employer to post the Board's Order in the workplace along with Schedule "A" - Notice to

Employees which sets out the rights of employees to organize into trade unions.
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