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viable for the purposes of engaging in healthy collective bargaining with the Employer.. The
production employees in this plant form a natural grouping. They receive similar training and all
have similar working conditions that can be the subject of sensible discussion. There is no
interchangeability, and little contact, with the office, clerical, administrative, professional and
technical employees, the bulk of whom are situated in a physically separate work place. There was
no evidence that suggests that such a configuration would create inconvenience or complication in
the industrial relations of the Employer. And, there was no evidence that certification of a unit of
production employees would be detrimental to the ability of the clerical, administrative and

professional employees to become organized.

But that is not the end of the matter in this case. The Union also sought to exclude the second-tier

managers of the production process and the eight production supervisors.

Second-Tier Managers:

The Employer took the position that the following positions which occupy the secondary tier on the

organizational charts should be included in the bargaining unit:

Position Incumbent
Purchasing Manager Les Michaud
Materials & Delivery Supervisor Bruce Frank
Engineer Ken Peakman
Comptroller Charmaine Keck
Manager of Information Systems Gerald Geffrion
Manager of Sales and Marketing Brad Harvey
Maintenance Supervisor Alfred Eason

The Union sought the exclusion of all, except the maintenance supervisor, from the bargaining unit,
not on the basis that they are not employees within the meaning of the Act (although that is
questionable with respect to several of their number) but rather because they do not have a sufficient
community of interest with the production line employees. In the case of Alfred Eason, however, it
was asserted that his community of interest does lie with the latter group. We have already
determined that the purchasing manager, engineer, comptroller, manager of information services and

manager of sales and marketing are excluded because they are office, administrative or professional
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employees and not within the unit of production employees. The materials and delivery supervisor
and maintenance supervisor are, however, situated at the plant, and are at least tangential to the

production process.

The position description for Alfred Eason's position, entered in evidence by the Employer, reads as

follows:

Title: Maintenance
Reports fo: Plant Manager

Job elements: - Develop list of all plant equipment
- Perform scheduled preventative maintenance on plant equipment
- Perform required maintenance on plant buildings and yard
- Direct cleaning personnel re: plant buildings and yard
- Repair or sub-contract repair of equipment failures
- Maintain log of all equipment maintenance and repairs
- Develop library of equipment manuals
- Maintain inventory of recommended spare parts
- Install new plant equipment
- Assist in fixture development and vepair
- Update Manager on all maintenance related issues

The evidence disclosed that Alfred Eason works in the production plant and has regular contact as
part of his job duties with the production employees. He has little contact with managers excepting
his direct supervisor, the plant manager. He is not part of the Employer's strategic planning group as
are others among the second-tier managers. He directs the work of a single cleaning person but does
not have any authority to admonish or to appraise performance; in this regard his authority is, in fact,

below that of the production supervisors.

Clearly, Alfred Eason cannot be excluded from the bargaining unit on the basis of the definition of
"employee" under the Act. There is no evidence of any significant conflict of interest in the labour
relations sense if he is included in the bargaining unit. Maintenance personnel are generally included
in the unit that they serve, in this case the production unit. The Board finds that the maintenance

classification in this workplace is within the unit of employees engaged in production.
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The other second-tier managers, including the materials and delivery supervisor, are clearly
administrative, sales or professional personnel, and, whether their respective offices are located in
the office building or at the plant, they have a clear community of interest with the office and clerical

staff rather than with the production employees.

Furthermore, there was ample evidence to convince the Board that as a group the second-tier
managers were considered by the employees to be representatives and allies of senior management.
For example, the evidence showed that Mr. Frank obtained information and statements from
employees on the shop floor and made direct reports to Mr. Brown, as well as arranging for bus
transportation to the Board hearing for, apparently, only employees opposed to the application and at
no cost to them. He also organized a petition opposing the Union's certification application in July,
1998. Mr. Frank, though present at the Board hearing, did not testify. The Board is concerned that
the inclusion of these managers will have a potentially extremely destabilizing effect on what lwould
otherwise be a viable and stable bargaining unit, and a potential impediment to the initiation and

progress of collective barganing.

The Board therefore finds that all of the second-tier managers listed above, with the exception of the

maintenance manager, are excluded from the bargaining unit of production employees.

Production Supervisors:

Counsel for the Employer raised a legitimate concern that the bargaining unit not be artificially
designed to conform to the support that the Union was able to garner amongst the employees. It was
argued that the only reason the Union did not want the production supervisors included in the unit
was because it had not obtained any support from the eight incumbents in those positions. The
Board does not disclose or comment here upon the level of support among this group or any group of

employees.

The Board is cognizant that it is not desirable to configure the bargaining unit based only upon the
shape of employee support. In the present case, the Union argued that the production supervisors do
not have a sufficient community of interest with the production line employees to warrant their

inclusion in the bargaining unit. In the alternative, the Union argued that the production supervisors
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have demonstrated hostility towards the Union or have engaged in conduct that shows them to be

essentially agents of the Employer.

Production supervisors spend approximately half their time on clerical and supervisory functions and
half their time hands-on at the production line. The rather sketchy job description for the position

entered in evidence by the Employer provided as follows:

Title: Production Supervisor

Reports to: Fabrication/Final Assembly Manager

Job elements: - Direct supervision of employees

- Employee Performance Appraisals

- Manufacturing quality

- Assist employees with production related issues

- Develop and implement Productivity Improvements

- Co-ordinate with Materials Department on delivery and shop storage of
materials

- Co-ordinate with Maintenance Department on equipment repair and
scheduled maintenance

- Co-ordinate with Engineering on design and drawing issues

- Work centre organization and clean up

- Employee safety

- Scheduled Output

- Update Manager on all production related issues

In his evidence, Mr. Brown clearly downplayed any of the elements of their job duties that even
hinted at managerial qualities. On the statement of employment he, it seems, disingenuously
represented their job classification as either "welder" or "labourer," rather than "supervisor" or "lead

hand."

Be that as it may, production supervisors are clearly "employees" within the meaning of the Acz, and
the Board is satisfied that they have a much greater community of interest with the production line
emplovyees rather than the ¢lerical, office and administrative staff. The Board is concerned that their
exclusion from a unit comprising production employees will effectively exclude them from the
ability to be represented by a trade union. While the Union has taken the position that they should
not be included in the bargaining unit, the Board heard no direct evidence of anti-union activity on
the part of any of them. The sense we gathered from the evidence is that the Union fears they may in

some way be subversive of the activities of a certified bargaining unit.
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Apparently, a few of the production supervisors asked questions at a meeting held by the Union on
June 10, 1998, interrupted the representative in his reply and prevented him from answering. While
such conduct may be indicative of opposition to union representation, the Union is not entitled to a

bargaining unit particularly defined so as to exclude detractors and dissidents if the unit is otherwise

appropriate.

Counsel for the Employer argued that because employees were told by Union organizers at the time
they were asked to sign support cards that the Union was applying for an all employee unit the Board
should not amend the application requesting a smaller unit. The significance of the signing or not
signing of a membership card only expresses whether or not an employee wishes to be represented
by the particular trade union; it does not indicate anything about his or her opinion or wishes
respecting the definition of the bargaining unit. The Ontario Labour Relations Board addressed this
issue in United Food and Commercial Workers International Union v. Homewood Health Centre,

[1992] OLRB Rep. Feb. 181, as follows, at 185:

In any event, it is important to appreciate that the signification by an employee that
s/he wishes to be represented by a trade union (usually by signing a membership
card) does not, in itself, indicate anything about that employee's views respecting the
appropriate bargaining unit: the grouping with whom s/he "should” from a labour
relations/public policy perspective be included for collective bargaining purposes.
A membership card determines only whether the employee has selected a particular
trade union as his/her bargaining agent. It tells us nothing about the employee's
wishes with respect to bargaining unit description; that is, it tells us nothing about
that employee's opinion on the classifications that should be grouped together in the
bargaining unit and might ultimately be represented by the union if it can establish
majority support. And of course, the absence of a membership card from one or
more employees within a classification provides no reliable information at all about
their views respecting the bargaining unit. There are no submissions from the
employees themselves on this issue. We have only the employer's submission that
membership evidence is an indication of employee views. 1t is not.

In recent decisions regarding the determination of appropriate units of production employees in
manufacturing plants, the Board has included the lead hand classification in such units: see Peak

Manufacturing, supra, and Brown Industries, supra.
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In Peak Manufacturing, supra, the situation was described as follows, at 239 to 241:

Several of the employees who gave evidence on behalf of the Union said that they
would be reluctant to contemplate having the lead hands included in the bargaining
unit because they view them as representatives of management on many issues. They
said they felt they might be uncomfortable discussing bargaining issues in the
presence of the lead hands. Mr. Glenn Stewart, the staff representative of the Union
who was responsible for the organizing campaign, said that he felt it would be a
"disaster" from the point of view of collective bargaining if the lead hands were
included in the bargaining unit.

Mr. Power said that, from the point of view of the Employer, the exclusion of the
lead hands would create the possibility of a rift between employees in the work
teams which might have a negative impact on the co-operative relationships the
Employer wishes to foster. He conceded that he could not foresee how this might
affect collective bargaining in a concrete sense.

Insofar as their duties include responsibility for directing and instructing other
employees, it is not surprising that there is ambivalence on the part of employees
and on the part of the lead hands themselves about their position. Though, as we
have said, their actual managerial authority is negligible, the responsibilities of the
lead hands include the transmission of instructions and information from
management, and the admonition of employees who, because of inexperience or
otherwise, are not performing at a level which might be considered acceptable. In
the course of carrying out these responsibilities, there are no doubt occasions when
the instructions which are transmitted are unwelcome and the criticisms resented.
The evidence made it clear that there are also instances of personal antipathy
between certain lead hands and certain employees.

In the City _of Regina case, supra, the Board commented on this feature of
SUpErvisory posSitions:

It is our view that there is nothing about the functions carried out by
the persons in these positions which creates a conflict between the
interest of their employer and the interest of their bargaining unit
colleagues of a kind which would justify removing the positions from
the bargaining unit. Two of them said that they felt their status as
members of the bargaining unit had created "problems" with the
performance of their duties. Our assessment of this evidence is that
such problems did not go beyond the awkwardness and discomfort
which is experienced by many employees who must direct or
admonish fellow employees. Such tension is not sufficient to qualify
as a conflict of interest of the sort which would justify the exclusion
of a position on managerial grounds. In order to justify the
exclusion, the position must be subject to competing loyalties which
render it impossible for an incumbent to bring them into balance.
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Those comments were made in the context of the issue of whether or not those
supervisors were employees within the meaning of Section 2(f)(i) of The Trade
Union Act, but they seem to us to have some relevance as well to the question of
whether a bargaining unit which would exclude these employees is appropriate.

In determining whether a bargaining unit from which certain groups are excluded is
appropriate, the Board must balance a number of considerations. As we commented
in Saskatchewan Joint Board Retail. Wholesale and Department Store Union v.
Saskatchewan Centre of the Arts, LRB File No. 175-95, the Board does not recognize
less inclusive bargaining units simply because a trade union would prefer that unit
or because the unit matches the organizing efforts they have undertaken.

Among other factors, the Board considers whether the proposed bargaining unit has
boundaries which create a definable and rational entity for the purpose of collective
bargaining, and whether the acceptance or rejection of a bargaining unit will
unnecessarily deny access to collective bargaining to some group of employees.

We have concluded that the proposed bargaining unit would not be an appropriate
one. It is clear that the duties of the lead hands are entangled with those of the other
employees on their respective teams in a way which makes it impossible to separate
them. The lead hands spend a significant part of their time working on the tools as
other employees do, and the responsibilities which distinguish them still involve
working closely with those other employees. There seems to us no rational way to
sever the determination of their terms and conditions of employment from those of
the other members of their teams, and any attempt to draw a line between the two

groups would be artificial.

Whatever awkwardness or personal friction may exist between ordinary employees
and the lead hands, it does not seem to us significant enough to destroy the
possibility of sound collective bargaining on the basis of the more inclusive unit.

The analysis in Peak Manufacturing, supra, is apposite to the present situation. Accdrdingly, we
have determined that the appropriate bargaining unit of production efnployees includes the

production supervisor classification.
2. Membership Evidence and the Request for a Vote:

Mr. Luft, Mr. Birss and Mr. Grund were granted standing to present evidence to the Board regarding
allegations of impropriety in the Union's organizing methods, and each waived his right to privilege
respecting his views on the representation issue. On that basis they sought to have the Board order a

vote, rather than disallow some or all of the membership evidence.



696 Saskatchewan Labour Relations Board Reports [1998] Sask. L.R.B.R. 662

Fortunately, challenges to membership evidence on the grounds that it was obtained by intimidation,
coercion, undue influence or misrepresentation are uncommon. The issue is whether the conduct that
is established on the evidence is such as would dissuade a reasonable employee from making his or

her own decision.

When a union demonstrates the necessary membership support for certification, a representation vote
will only be granted in exceptional circumstances. One such situation is where there has been
mtimidation, fraud, illegal or unethical conduct or a serious air of unfairness in the manner in which
the union obtained majority support. If such conduct occurs, the Board may disallow the individual
card, when the conduct was isolated; or it may order a vote, if it is judged that a vote will "cure" the

defect; or it may dismiss the application entirely.

In dealing with such a situation in Oxford Hotels Ltd. v. British Columbia Government and Service

Employees’ Union, [1996] B.C. L.R.B.D. 206, the British Columbia Board stated:

1 find the statement made by Vos to Fossen to the effect that he was free to not sign a
membership card now but at some point in the future he would be required to join
the Union, does not comstitute a threat or coercion nor is it a material
misrepresentation which goes to the heart of his free choice concerning membership
in the Union.

The British Columbia Board adopted the following definition of "coercion" in Insurance
Corporation of British Columbia v. Office and Professional Employees’ International Union, Local

378,[1998] B.C. LR.B.D. 171:

Coercion involves a type of unfairly forceful pressure which expressly or implicitly
involves a threat of adverse consequences to the individual if s/he fails to do what a
union representative want them to do, or an unreasonable promise of beneficial
consequences if s/he does what is requested.

A threat may be implied, unspoken, or assumed. Words or actions which may seem
innocuous on their face may constitute a threat to certain employees ... A
misrepresentation may cross the line from being merely a persuasive statement, to
constituting coercion or intimidation. This occurs when the misrepresentation is so
outrageous or inflammatory that it places undue or excessive pressure upon the
employee...



[1998] Sask. L.R.B.R. 662 SJ.B.R.W.D.S.U. v. CUSTOM BUILT AG. INDUSTRIES LTD. 697

While Mr. Luft was the only one of the three intervenors to sign a support card, the British Columbia
Board in ICBC, supra, held that whether the coercion or intimidation has the desired effect is not
determinative. However, many other decisions have adopted a "no harm, no foul" principle to

disregard allegations made by complaining employees who were not moved to sign a support card.

We agree that a "no harm, no foul” principle should not be adopted as a matter of policy, because it
is unnecessary. The real inquiry is essentially objective: whether a reasonable person would perceive
the statement as coercive or intimidating such that if affects his or her free choice. We find that in
the case of Mr. Luft, there is considerable doubt as to what was actually said to him, such that the
burden of proof has simply not been satisfied. First, it is unclear from the evidence if Mr. Schmidt
told Mr. Luft that if the Union was certified, Mr. Luft would lose his job or if Mr. Schmidt told Mr.
Luft that if the Union was certified, the Union would require membership as a condition of
employment. The former comment may well constitute coercive conduct on the part of the Union

organizer, while the latter comment would constitute a minor misrepresentation. The alleged

coercion is not strictly proven.

Second, Mr. Luft availed himself of an opportunity to consider and reflect on the information before
choosing to sign the card. He told Mr. Schmidt that he wanted to think the matter over; he then
called Mr. Schmidt back so that he could sign the card. Mr. Schmidt was polite throughout. This

evidence does not support an inference of coercion.

In the cases of Mr. Birss and Mr. Grund, we find they were obviously not moved by the alleged
remarks which were purportedly made by Mr. Currie, who in Mr. Grund's case is a peer, and in Mr.
Birss's case is a subordinate. Mr. Currie did not have the objective authority to carry out the
consequence even if the remarks were made as alleged. In the circumstances of this case, the Board

finds that a reasonable person would not be dissuaded from making a free choice on Union

membership.

If the allegations were strictly proven, there is no evidence that such remarks were widespread.
There was not a serious air of unfaimess regarding the organizing campaign that would justify
disregarding all of the membership evidence. Even if the Board was to vitiate the membership

evidence of Mr. Luft, the effect on the Union's level of support would not be material.
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Accordingly, the Board declines to order a vote on the representation issue. With respect to the
requests for withdrawal of evidence of support received by the Board, all requests were received
after the application for certification was filed. No evidence was presented that would move the
Board to depart from its long-standing policy to reject such evidence received after the date of filing

and the Board exercises its discretion pursuant to s. 10 of the 4ct to reject such evidence.
3. The Statement of Employment:

The United States Office Emplovees:

The jurisdiction of the Board is restricted to the geographic boundaries of the province of
Saskatchewan. In Eastern Bakeries Ltd., [1961] C.L.L.C. 15,432, the Supreme Court of Canada
stated:

The New Brunswick Labour Relations Board can have no jurisdiction over persons
residing and working outside that province so as to declare that they are part of the
membership of a unit of the company's employees residing and working in New
Brunswick. The fact of proximity in the present instances does not distinguish it
from the case where employees of a company in Toronto may do similar work to that
of other employees of the same company in the same category residing and working
in Montreal. Such latter employees could not be included by an Ontario Labour
Relations Board under similar legislation in Ontario for the purpose of declaring a
bargaining unit.

This Board has previously approved of this statement in Canadian Union of Public Employees, Local
3432 v. Lloydminster School Division, [1990] Winter Sask. Labour Rep. 70, LRB File No. 013-90.
Accordingly, the Board finds that it has no jurisdiction with respect to the two persons listed on the
statement of employment who are United States citizens living and working for the Employer in the

United States. Their names are to be deleted from the statement of employment.

The "Experimental" Employees:

The Board is satisfied that the so-called "experimental” employees should be deleted from the
statement of employment. It is clear from the evidence that they were not performing bargaining

unit work on or before the date of application, or, indeed, afterwards.
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At best, they had attended for a few orientation sessions which by all accounts appear to have been
held in unusual circumstances. Unlike the method of training other production employees, sessions
were held at the office conference room on Saturday mornings. Other employees, including Mr.
Birss, a production supervisor, was not aware that they were employed by the Employer. There were
few particulars given about the nature and subject matter of these sessions and why these individuals
who, it was said, were to be part-time welders and labourers, required apparently intensive classroom

training while other production employees received their initiation and training on the shop floor.

The evidence disclosed that, in fact, they had not performed bargaining unit work at any time; they
did no welding, they performed no labour. Certainly, they were not engaged in performing any of
the job duties of any existing employment classification at the plant. The "experiment" appears not
to have taken flight. The whole of their relationship with the Employer is murky and unclear, and

appeared to no longer exist at the time of hearing.

In Canadian Union of Public Employees, Local 3077 v. Lakeland Regional Library Board, [1987]
April Sask. Labour Rep. 59, LRB File No. 116-86, the Board stated:

However, the Board has also applied the principle that before anyone will be
considered to be an "employee", that person must have a reasonably tangible
employment relationship with the employer. If it were otherwise, regular full-time
employees would have their legitimate aspirations with respect to collective
bargaining unfairly affected by persons with little real connection to the employer
and little if any monetary interest in the matter.

At the date of the filing of the application, the Board is satisfied that these persons did not have a
sufficiently regular and substantial connection with the Employer to warrant inclusion on the

statement of employment.

Accordingly, the Board has determined that their names should be deleted from the statement of
employment, as should that of Mr. Wiebe, who was "hired" at the same time under similar

circumstances.
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Deletions from the Statement of Emplovment:

For the reasons outlined above, the Board has determined that the following 23 names shall be

deleted from the statement of employment:

Vic Baron Leo Michaud
Adrien Boire Doug Nichol

Bill Carefoot Lauren Numrich
Terry Carefoot Kenneth Peakman
Bruce Frank Ron Pinsonneault
Greg Freeman Raymond Ratzlaff
Gerald Geffrion David Roth

Brad Harvey Allen Seeber
Royce Jantz Don Strieb
Charmaine Keck Jeanette Strieb
Leonard Lafreniere John Wiebe
Roger Loiselle

Accordingly, 97 names remain on the statement of employment for the purposes of determining the

representation issue.

4. The Geographic Scope of the Unit:

The Union has requested a province-wide certification Order. Although this was not raised as an
issue by the Employer at the hearing, the Board is concerned that because the evidence was that the
Gravelbourg plant is this Employer's only production operation, the scope of such an Order is over-
inclusive and may have an unintended adverse effect in the future. The Board described the issue as

follows in Saskatchewan Institute on Community Living Inc., supra, at 709-710:

The Board was referred to a principle stated in our decision in Tricil Limited-Tricil

Limitee v. Chauffeurs. Teamsters and Helpers Local Union No. 396, [1986] May
Sask. Labour Rep. 48, LRB File No. 334-85, at 50:

The Board recognizes that certification orders which bear no
reasonable correlation to the employer's operations may be
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inconsistent with the right of employees to bargain collectively
through a trade union of their own choosing, which is protected by
s. 3 of The Trade Union Act. It therefore favours bargaining units
that encompass whatever geographical area will promote the
greatest degree of industrial stability with the least interference with
the right of future employees to chose their own bargaining agent
[see: United Steelworkers of America v. Industrial Welding (1975)
Limited, [1986] Feb. Sask. Labour Rep. 45, LRB File No. 274-85.

The Board has reiterated this notion in a number of cases. It should be noted,
however, that these statements have been made in circumstances where the issue is
whether the description of a bargaining unit is over-inclusive in that it lays claim fo
employees, locations or facilities which are not yet in existence or in some cases,
even in contemplation.

The Board has held that the principle is applicable to manufacturing operations: see, Brown
Industries, supra. In the present case, we have determined that the geographic scope of the

bargaining unit should be restricted to the Employer's existing Gravelbourg production facility.

Decision

For the reasons described above, and on all of the evidence, the Board has determined that the
bargaining unit shall include all employees employed at Custom Built Ag. Industries Ltd., operating
as Trail Tech, at or in connection with its production plant at Gravelbourg, Saskatchewan except the
president, operations manager, production manager, human resources manager, comptroller/financial
officer, sales and marketing manager, manager of information systems, fabrication manager,
purchasing manager, materials/delivery supervisor, final assembly manager, engineer and office,

clerical, sales and technical staff.

On the basis of the bargaining unit described, the Union has demonstrated that it enjoys majority

support and a certification Order will issue accordingly.
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UNITED STEELWORKERS OF AMERICA, LOCAL 9279, Applicant and ESTEVAN
COAL CORPORATION, A SUBSIDIARY OF LUSCAR COAL INCOME FUND AND
PRAIRIE COAL LTD., A SUBSIDIARY OF MANALTA COAL INCOME TRUST
AND UNITED MINE WORKERS OF AMERICA, LOCAL 7606, Respondents

LRB File No. 215-98; October 30, 1998
Vice-Chairperson: Gwen Gray; Members: Gloria Cymbalisty and Don Bell

For the Applicant: Angela Zborosky
For the Respondents Estevan Coal Corporation, a subsidiary of Luscar Coal Income Fund and Prairie
Coal Ltd., a subsidiary of Manalta Coal Income Trust: Dennis Ball, Q.C.

Remedy - Interim order - Successorship application - Board finds no underlying
breach of The Trade Union Act on which to base interim order - Application for
interim order dismissed.

The Trade Union Act, ss. 5.3, 37 and 42.

REASONS FOR DECISION

Gwen Gray, Chairperson: The United Steelworkers of America, Local 9279 ("USWA") is certified
to represent employees at the Utility and Costello mines which are operated by Prairie Coal Ltd. in
the Estevan area of Saskatchewan. Prairie Coal Ltd. 1s a subsidiary of Manalta Coal Income Trust
("Manalta"), which recently was subject to a corporate takeover by Luscar Coal Income Fund

("Luscar"). USWA and Manalta are parties to a collective agreement.

Luscar also operates other mines in the Estevan area, namely the Boundary Dany/Shand mine and the
Bienfait mine through its subsidiary, Estevan Coal Corporation. The United Mine Workers of
America, Local 7606 ("UMWA") represent the employees at these mines. UMWA has a collective

agreement with Estevan Coal Corporation.

After the corporate takeover of Manalta, Luscar applied to the Board under s. 37 of The Trade Union
Act, R.S.S. 1978, c. T-17, to obtain a declaration that the sale of Prairie Coal Ltd. to Luscar is a sale
or disposition of a business within the meaning of s. 37 of the Act; that Prairie Coal Ltd. and Estevan
Coal Corporation are related employers and constitute one business; that a bargaining unit consisting

of all the employees of Estevan Coal Corporation and Prairie Coal Ltd. be created; that a vote be
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held among the employees of both corporations to determine which of the two unions will represent
the employees; and that the Board make certain directives with respect to the collective agreements,

including a directive that seniority lists of the two existing bargaining units be merged.

USWA opposed the application and filed a reply indicating that it seeks to retain its existing
bargaining unit. In the alternative, if the Board orders the amalgamation of the two bargaining units,

USWA asked the Board to order a vote among employees to select the new bargaining agent.

The main application is set to be heard by the Board on November 9 and 10, 1998. UMWA was
notified of the interim application. Its solicitor, Gwen Randall, Q.C., notified the Board that she was

unable to attend the hearing due to the short notice. UMWA's executive officers were present at the

hearing.

The material filed by USWA centers on a union-management meeting which took place on October

20, 1998 in which 1t is alleged as follows:

¢} Mr. Watts, the Area Superintendent and General Manager, advised USWA that he was upset
with the delay by the USWA in selecting a hearing date for Luscar's s. 37 application before
this Board;

2) Luscar also advised USWA that it was implementing a new shift schedule for coal hauling.
The coal haul schedule was moved to a 24 hour schedule as worked by employees at
Boundary Dam (UMWA members);

3 Luscar announced that two USWA members would be laid off effective November 6, 1998;

4) Mr. Watts indicated that machinery would be moved resulting in further lay-offs to USWA,;

(5) Management also indicated that there would be a change in the source of coal supply with

greater supplies coming from the mines represented by UMWA.

USWA interpreted the events of the October 20, 1998 meeting as an attempt by Luscar to weaken
support for the USWA among its own members and potentially among UMWA members by making
it appear as though USWA 1is unable to protect its members against lay-offs. USWA argued that the
use of selective lay-offs by Luscar permits it to favour one union against the other in the event that

the Board orders a vote among the membership of the two unions.
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The material filed by Luscar on the application alleged as follows:

(D) On October 8, 1998, USWA was informed by Luscar that some job losses would result from
the merger of the two mining corporations;

2 On October 20, 1998, Loretta Miller, Manager - Human Resources, met with USWA and
advised that Luscar was implementing the same shift schedule for employees at the Utility
and Costello Mines (USWA) as applied to the UMWA mines. Ms. Miller deposed that she
advised USWA at the same time that this change in shift schedule would result in the lay-off
of two USWA members;

€ Ms. Miller denied that the lay-offs were improperly motivated;

4 Luscar stated that it has maintained the "status quo" by implementing the two collective
agreements. [t asserted a right to impose a change of shift schedules for coal hauling and to

lay-off the two USWA employees under the terms of its collective agreement with USWA.

Ruling

This application for interim relief is somewhat unusual in that it is filed in respect of an application
in which USWA is a respondent, not the applicant. Luscar's application seeks to amalgamate the two
bargaining units into one unit to conform to the employer's newly amalgamated corporate structure.
As part of the application, the Board is asked to direct that a vote be conducted among USWA and
UMWA members to determine which of the two unions the majority of employees want as their
bargaining agent. The process of selecting a bargaining agent, although initiated by Luscar's
application, is a matter over which Luscar must maintain a neutral stand. Section 3 of the Act
enshrines the principle that employees choose their own bargaining agent. Section 11(1)(a) of the

Act prohibits employers from interfering with the selection process.

USWA, in this instance, claimed that Luscar is interfering in the selection process by reducing the
work performed by USWA members which, in turn, caused the lay-off of two of its members.
USWA alleged that Luscar is attempting to "chill" support for USWA by laying off its members and
demonstrating the ineffectiveness of USWA as a bargaining agent. USWA seeks an interim order to

prevent any further lay-offs of USWA or UMWA members. USWA did not claim that Luscar has
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violated the collective bargaining agreement, nor did it claim that Luscar has violated s. 11(1)(a) of

the Act.

Luscar maintained that it is entitled to continue to operate its business in accordance with the terms
of the collective agreement between Prairie Coal Ltd. and USWA. According to Luscar, the "status
quo" includes lay-off for lack of work. It denied that it has been improperly motivated by a desire to
interfere in employees' selection of a trade union should the representation question be put to a vote

of the members of USWA and UMWA.

The Board is aware of the many difficulties that surround the amalgamation of bargaining units
comprising members of more than one union.. Loyalties to one organization or the other are
generally strong among union members: their cultures are different; their histories are different; they
have different leadership opportunities within their national structures. In addition to the
institutional differences, there are usually very real differences in the collective agreement

provisions, most notably in the wage area, seniority area and bumping and lay-off areas.

The climate of an employer amalgamation or take-over generally is one of creating greater
efficiencies through the more efficient use of capital, equipment and labour. Labour savings are
achieved through lay-offs. - The downsizing of the labour force is a reality in the current

amalgamation and one that has not been hidden or soft peddled by Luscar.

It would seem to the Board that Luscar has acted in a responsible manner by bringing an application
to the Board to amalgamate the bargaining units and to deal with the collective bargaining and
representational issues that surround such an amalgamation. It sought an early hearing of the matter
to avoid any unnecessary confusion or conflict between the two bargaining units. It has not taken
sides in its formal application but, instead has asked that the representational issue be dealt with
through the mechanism of a vote. In the meantime, until the application is heard and decided by the

Board, Luscar is obligated to manage its business in accordance with the 4ct and the terms of the

collective agreements.
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There is nothing in the material filed by USWA that convinces the Board that Luscar is acting in
violation of the Act. The Board may be willing to make interim orders to prevent the lay-off or
termination of employees during organizing campaigns in new bargaining units based on allegations
that such conduct "chills" the applicant union's organizing drive. However, the organizing union
always seeks an unfair labour practice order against the employer under s. 11(1)(2) of the Act. The
interim order 1s designed to maintain the status quo for the employee in question until such time as
the Board may determine the main application. In the present case, the main application may
determine the representation question; however, the main application will not determine if Luscar,
through its conduct in laying off the two USWA members, inappropriately took sides in the

representation question. This issue is not before the Board in any formal application.

It may be possible for the Board to exercise such a power under s. 5.3 as a way of controlling its own
process - that is, to prevent one party from gaining an unfair advantage prior to making a
determination of a matter before the Board. In other circumstances, we may be willing to consider

such an application.

However, in the present case, it would appear to the Board that the parties must be guided by the
respective collective agreements, unless and until the Board makes an "otherwise" order under s. 37
of the Act. USWA has a long history of representation in the mining sector, as does UMWA. Both
groups of miners in the Estevan area have a long and rich tradition of trade unionism. There will be
uncertainty for both groups until the main application is decided. It seems to the Board that
requiring Luscar to adhere strictly to the terms of the collective agreements during the interim period
will provide members of both unions with the greatest degree of security that can be achieved in this

difficult period.

As aresult, the Board dismisses the application for interim relief.
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SASKATCHEWAN GOVERNMENT EMPLOYEES' UNION, Applicant, and
NAMERIND HOUSING CORPORATION INC., Respondent

LRB File No. 189-97; November 12, 1998
Chairperson: Gwen Gray; Members: Don Bell and Bruce McDonald

For the Applicant: Susan Jeanotte Webb
For the Respondent: Susan McGillivray

Collective agreement - First collective agreement - At request of parties, Board
reconsiders portion of previous decision in which first collective agreement

imposed.

The Trade Union Act, s. 26.5.

REASONS FOR DECISION

Gwen Gray, Chairperson: The Board issued its Reasons for Decision imposing a first collective
agreement on the parties on September 4, 1998. In its Reasons, the Board imposed a mileage allowance
retroactive to January 1, 1998. At the hearing of the main application, the implementation of the
change in the mileage allowance was not explored in detail by the parties. Subsequently, the Employer
notified the Union and the Board that there were some difficulties caused by the Board's direction to
implement the mileage allowance retroactive to January 1, 1998. The Board reconvened a hearing to

reconsider its previous Order with respect to the mileage allowance.

At the reconsideration hearing, both parties agreed that the implementation date of the mileage
allowance should be set at October 13, 1998. The employees were advised on that date to begin
recording their work-related mileage which now forms the basis of the mileage payment. The new

system will result in a tax-free mileage payment calculated on the basis of actual work-related mileage.

The Board, therefore, reconsiders its previous decision, directs that the mileage allowance be
implemented effective October 13, 1998, and amends Appendix A, Article 20, Paragraph 1 to the

Reasons for Decision in the following manner:
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1. This Agreement shall be effective June 1, 1997 and shall remain in effect
until May 31, 1999. The Pension Benefits provided for in Article 22 of
this Agreement shall come into effect on the first pay period following the
issuing of the Labour Relations Board Order establishing the terms of this
Agreement. The mileage allowance set out in Appendix I to this

Agreement shall be implemented effective October 13, 1998,




[1998] Sask. L.R.B.R. 709 ESTEVAN COAL CORP. et al v. UM.W.A., Local 7606 et al 709

ESTEVAN COAL CORPORATION, A SUBSIDIARY OF LUSCAR COAL INCOME
FUND AND PRAIRIE COAL LTD., A SUBSIDIARY OF MANALTA COAL INCOME
TRUST, Applicants and UNITED MINE WORKERS OF AMERICA, LOCAL 7606 and
UNITED STEELWORKERS OF AMERICA, LOCAL 9279, Respondents

LRB File No. 186-98; November 12, 1998
Chairperson: Gwen Gray; Members: Tom Davies and Bruce McDonald

For the Applicant: Dennis Ball, Q.C.
For UMWA: Gwen Randall, Q.C.
For USWA: Angela Zborosky

Successorship - Vote - Board orders vote to determine which union represents
employees in unit created as a result of successorship involving two unionized

employers.

Successorship - Collective agreement - Board determines that collective
agreement in place between employer and union successful on representation vote
will be the collective agreement in force for all employees in unit created as a
result of successorship involving two unionized employers - Board orders
amendment of collective agreement to reflect its application to new unit.

Successorship - Collective agreement - Board orders dovetailing of seniority in
unit created as a result of successorship involving twe unionized employers.

The Trade Union Act, ss. 37 and 37.3.

REASONS FOR DECISION

Background

Gwen Gray, Chairperson: Estevan Coal (1996) Corporation (“ECC”), a subsidiary of Luscar Coal
Income Fund (“Luscar™), and Prairie Coal Ltd. (“PCL”), a subsidiary of Manalta Coal Income Trust
(“Manalta”) applied to the Board for the following Orders:

(1) determining that the disposition of PCL’s Utility and Costello Mines by Manalta to Luscar
carrying on business as ECC constitutes a disposition of part of a business within the

meaning of s. 37 of The Trade Union Act, R.S.S. 1978, c. T-17 (the Act);
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(2) determining that PCL operating Utility and Costello Mines and ECC operating Boundary
Dam, Shand and Bienfait mines are associated businesses and constitute one employer for
the purpose of the 4cz;

(3) determining that all employees of ECC and PCL at the Utility, Costello, Boundary, Shand
and Bienfait mines with certain managerial, confidential and other exceptions, constitute an
appropriate bargaining unit;

(4) directing a representation vote among employees in the merged bargaining unit and
amending the collective agreements to reflect the scope of the proposed bargaining unit;

(5) directing that the collective agreement that will apply to all employees be applied in a
manner that will recognize all seniority acquired by employees, whether with the

predecessor employer or the new employer.

In its reply, the United Steelworkers of America, Local 9279 (“IUSWA™) agreed that the sale of PCL to
Luscar did constitute a disposition of a business under s. 37 of the A¢cr. It also agreed that PCL and
ECC are related employers within the meaning of s. 37.3 of the Act. It disagreed, however, that the
employees of PCL and ECC should be amalgamated into one bargaining unit. In the alternative, it
proposed that if the Board was inclined to amalgamate the bargaining units, it should order a
representation vote between it and the United Mine Workers of America, Local 7606 (“UMWA™). It
also agreed with the Applicants’ proposal to dovetail the seniority lists of the two bargaining units if the

Board ordered the amalgamation of bargaining units.

In its reply, the UMWA agreed that the sale of PCL to Luscar was a disposition within the meaning of
s. 37 of the Act and that PCL and ECC are related employers. UMWA agreed with the Applicants that
the employees of PCL and ECC should be amalgamated into one bargaining unit. However, UMWA
disagreed that the Board should order a representation vote and it disagreed with the request for

dovetailing of seniority by the Board.

An interim application for relief was brought by USWA and was heard but dismissed by the Board on
October 30, 1998 (see [1998] Sask. L.R.B.R. 702, LRB File No. 215-98).

At the hearing of the main application, all parties agreed with the Applicants’ requests outlined in points
(1), (2) and (3) above. The issues dealt with at the hearing revolved around the request for a vote and

the request for ordering the dovetailing of seniority.
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Facts

ECC, a subsidiary of Luscar Coal Income Trust, operates three mines in southeastern Saskatchewan,
which are known as the Boundary, Bienfait and Shand mines. The hourly paid employees in the mines
are represented by UMWA and are subject to a certification Order that was last amended on October 8,
1996. UMWA has represented the miners of ECC since the 1930°s. Its current collective agreement
expires on June 30, 1999. The Boundary and Shand mines produce coal for the Saskatchewan Power
generating stations located at Boundary Dam and Shand. The Bienfait operation produces coal for
Ontario Hydro. It also produces charcoal briquettes. The mining operations are performed by strip

mining techniques using large draglines. ECC employs approximately 200 hourly paid workers n its

three mine sites.

PCL, a subsidiary of Manalta Coal Income Trust, operates two mines in the same region of
Saskatchewan, namely the Utility and Costello mines. The hourly paid employees of PCL have been
represented by USWA since February 1, 1990 when the predecessor union, Saskatchewan Strip Miners
Union, Local 1573 transferred its bargaining rights to USWA. The predecessor union was certified on
July 28 and 29, 1958. USWA has a current collective agreement with PCL that expires August 31,
1999. PCL employs 94 hourly paid employees at the Costello mine site.

In September 1998, Luscar purchased a controlling interest in Manalta and assumed ownership and
control of PCL, including the Utility and Costello mines. Since the take-over, Luscar, acting through
ECC and PCL, has amalgamated the management of ECC and PCL into one management team and is
in the process of consolidating the work processes of the two mining operations into one larger, more
efficient, unit. As a result of the takeover and the reorganization of the mines, the employees of the
existing bargaining units will be intermingled and will work together to mine the area now known as
the new Boundary Dam mine. The Bienfait mine will continue to operate as it has in the immediate
past. Mining equipment will be moved from the Costello mine site to the Bienfait site to extend its use.
The Costello mine will be mined in a contiguous fashion with the Shand mine, while the Utility mine
will be abandoned. The Applicants estimate that 25 to 30 jobs will be lost in the process of
streamlining the mining operations. The Applicants request the Orders outlined above in order to

structure the collective bargaining relationships into a design that resembles the new corporate structure

and work processes.
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Relevant Statutory Provisions
The Board must consider the following provisions contained in the 4ct;

37(1) Where a business or part thereof is sold, leased, transferred ov otherwise
disposed of, the person acquiring the business or part thereof shall be bound
by all orders of the board and all proceedings had and taken before the
board before the acquisition, and the orders and proceedings shall continue
as if the business or part thereof had not been disposed of, and, without
limiting the generality of the foregoing, if before the disposal a trade union
was determined by an order of the board as representing, for the purpose of
bargaining collectively, any of the employees affected by the disposal or any
collective bargaining agreement affecting any of such employees was in
force the terms of that order or agreement, as the case may be, shall, unless
the board otherwise orders, be deemed to apply to the person acquiring the
business or part thereof to the same extent as if the order had originally
applied to him or the agreement had been signed by him.

(2) On the application of any trade union, employer or employee directly
affected by a disposition described in this section, the board may make
orders doing any of the following:

(a) determining whether the disposition or proposed disposition
relates to a business of part of it;

(b) determining whether, on the completion of the disposition of a
business, or of part of the business, the employees constitute one
or more units appropriate for collective bargaining and whether
the appropriate unit or units will be:

(i) an employee unit;

(ii)  a craft unit;

(iii) a plant unit;

(iv) a subdivision of an employee unit, craft unit or
plant unit; or
some other unit;

(c) determining what trade union, if any, represents a majority of
employees in the unit determined to be an appropriate unit
pursuant to clause (b);

(d) directing a vote to be taken among all employees eligible to vote
in a unit determined to be an appropriate unit pursuant to
clause (b);
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(e) amending, fo the extent that the board considers necessary or
advisable, an order made pursuant to clause 5(a), (b) or (c) or
the description of a unit contained in a collective bargaining
agreement;

() giving any directions that the board considers necessary or
advisable as fo the application of a collective bargaining
agreement affecting the employees in a unit determined to be an
appropriate unit pursuant to clause (b).

37.3(1) If, in the board’s opinion, associated or related businesses, undertakings or
other activities are carried on by or through more than one corporation,
partnership, individual or association, or a combination of them under
common control or direction, the board may treat them as constituting one
employer for the purposes of this Act and grant any relief, by way of
declaration or otherwise, that the board considers appropriate.

C(2) Subsection (1) applies only to businesses, undertakings or other activities
that become associated or related after the coming into force of this section.

Arguments

Ms. Zborosky, counsel for USWA, cited previous cases where the Board has ordered a representation
vote to determine which of two competing unions will represent employees in an amalgamated
bargaining unit. In particular, counsel referred the Board to Service Employees’ International Union,
Local 333 v. The Board of Governors, Fairhaven Long-term Care Centre and Canadian Union of
Public Employees, [1991] 2™ Quarter Sask. Labour Rep. 33, LRB File No. 212-86; Service Employees’
International Union, Local 336 v. Wolf Willow Lodge et al., [1992] 3" Quarter Sask. Labour Rep. 93,
LRB File Nos. 091-92, 092-92 & 155-92; Saskatchewan Government Employees’ Union v. Headway
Ski Corporation, [1987] Sask. Labour Rep. 48, LRB File No. 396-86; Suskatchewan Union of Nurses v.
Twin Rivers District Health Board, [1994] 3™ Quarter Sask. Labour Rep. 132, LRB File No. 109-94;
and Saskatchewan Union of Nurses v. Prince Albert and District Health Board, [1996] Sask. LR.BR.

368, LRB File No. 304-95.

Counsel for USWA also noted that the Board has authority under s. 37(2)(f) to order the dovetailing of
seniority lists for the new bargaining unit. The current collective agreements contain similar provisions
for the acquisition of seniority that are based on the date of hire. They use the seniority principle for
similar purposes, namely lay-off, recall, promotion and vacation. In addition, both agreements contain

plant wide seniority provisions. Counsel urged the Board to settle the seniority question before a
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representation vote is held to prevent the seniority issue from colouring the outcome of the vote.
Counsel noted that the Board addressed its preference for the dovetailing of seniority in an

amalgamated bargaining unit in Wolf Willow Lodge, supra..

Ms. Randall, Q.C., Counsel for UMWA, argued that no vote was necessary in this instance because
UMWA represents two-thirds of the combined membership of the amalgamated unit. Counsel argued
that a vote would be a waste of resources and would cause unnecessary disruption to the process of
amalgamating the two work forces. Although acknowledging the Board’s jurisdiction under s. 37 to
order a vote, counsel argued that the exercise of that power was discretionary and was not justified in

this instance.

UMWA also proposed that the seniority issue be left to collective bargaining between the successful
union and the Employer. Counsel argued that the Board should not sell short the abilities of the
bargaining agents to resolve the matter through negotiations. Counsel urged the Board to direct the
parties to negotiate with respect to seniority after the bargaining agent has been chosen in order to
ensure that the seniority issue is resolved through collective bargaining when all the circumétances of
intermingling are fully understood by the parties. Counsel noted that both Unions are under a legal

obligation to act fairly with respect to all members of an amalgamated unit.

UMWA asked that if the Board was intending on exercising 1ts discretion to order a vote, that it direct
the vote to occur as soon as possible. Counsel informed the Board that a vote held on Monday and

Tuesday next would be the best time from UMWA’s perspective to hold a vote.

Mr. Ball, Q.C., counsel for the Applicants, noted that s. 37 of the Act has been extensively amended
with respect to the Board’s powers to more fully address the issues that arise when bargaining units are
amalgamated. The Applicants have undertaken not to move the draglines from the Costello mine site
until such time as the representation issue is resolved. As a result, they request that the vote occur as
soon as possible to permit the Applicants to proceed with the changes planned. Counsel also noted that
the Applicants were prepared to negotiate any transitional issues that arise once the representation issue

1s resolved.
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Analysis

There is agreement among all parties that there has been a disposition of a business or part of a business
by the corporate take-over of Manalta by Luscar. In addition, it is agreed that ECC and PCL are related
employers under s. 37.3 and that they may be treated as one employer by the Board. It was also agreed
that an amalgamated bargaining unit composed of the employees currently covered by the USWA and
the UMWA collective agreements and their respective certification Orders are an appropriate unit. The
parties agreed to retain current exclusions from the bargaining units of both units. As a result of these
agreements, the Board determines that the bargaining unit proposed in the Applicants’ application is
appropriate for collective bargaining. The only amendment that will be made to the proposed
bargaining unit description is the deletion of (iii) “Unit foreman, office staff, warehouse and technical
staff” which is repeated in paragraph (i). At some later point, the parties may wish to amend the unit
description, especially with respect to the description of excluded positions. Implicit in this finding is a

determination that PCL and ECC are related employers and may be treated for the purposes of the Act

as one employer.

With respect to the determination of a bargaining agent, the Board directs that a vote be taken among
the employees of ECC and PCL to determine which union represents a majority of the employees in the
amalgamated bargaining unit. The practice of the Board is to direct a vote in circumstances where
members of two or more bargaining units are intermingled unless the number of employees in one unit
is insignificant to the overall representation issue. For instance, in a raiding situation, s. 6 of the Act
requires the Board to direct a vote if the applicant union demonstrates 25% support for its application.
This provision provides an indication of the level of support required in ordinary circumstances to place
the representation issue in dispute. In this case, as the result of a corporate take-over and the
reorganization of the mines, one union will cease to represent the employees that it has ably represented
for many years. Both unions represent more than 25% of the employees in the combined bargaining
unit. It would seem to the Board that the objectives of the Act, which stress the right of employees to

bargain collectively through a trade union of their own choosing, are best met in this situation by

ordering a vote.

The vote shall take place at a time to be determined by the Board agent. However, the date selected

shall not be later than November 30, 1998. The Board agent will be in contact with all the parties to
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determine the time and location of the vote. The voters’ list will be constructed from the list of names
provided to the Board by the Applicants. In the event there are any disputes conceming the voters’ list,
the parties shall bring the matter to the attention of the Board agent for a determination. Any remaining
disputes over the voters’ list may be dealt with through s. 29 of the regulations to the Act, which sets out

the procedure for objecting to the conduct of a vote.

The Board has also determined that it is appropriate for it to make a direction with respect to the
dovetailing of the seniority lists. We appreciate the comments of counsel for UMWA that the Board
should not underestimate the ability of either bargaining agent to deal with the matter of seniority in a
fair manner with the Employer once the representation issue is decided. However, in this situation,
there has been a disposition of Manalta’s business to Luscar. As the successor employer, Luscar is
bound to the certification Order issued to USWA and to its collective agreement, including its seniority
provisions. If there was no amalgamation of the USWA and UMWA bargaining units, USWA
members would retain the seniority they accumulated with Manalta in accordance with the terms of
their collective agreement. While there may be a need to discuss the application of the seniority
provisions to the amalgamated bargaining unit, in our view, these discussions should not be used as a

method of undermining the basic seniority entitlements of either group of employees.

When major amalgamations have occurred in other sectors, notably in the health care sector, the
Legislature has taken care to ensure that seniority is not lost as a result of changes in the bargaining
structures. When bargaining units in health care were radically restructured by The Health Labour
Relations Reorganization Act, S.S. 1996, c. H-0.03, health care employees were permitted to retain the
seniority they had eamned in a former appropriate bargaining unit. In our view, this is a fair and just
approach and is one that accords with the general principles set out in s. 37 of the 4cz. Such an Order

will be made in this instance.

The Board does not consider it necessary to order the Employer and the successful Union to engage in
mid-contract bargaining. The Employer has expressed its willingness to address any transitional issues
that arise with the Union. We anticipate that the parties will be able to negotiate solutions to
transitional issues without the necessity of a Board order. However, in the event that a dispute arises

with respect to a transitional issue, either party may refer the matter to the Board for a further order.
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The Board, therefore, orders as follows

(1) a vote be conducted to determine if UMWA or USWA represents a majority of employees in
the following described bargaining unit:
all employees of Estevan Coal (1996) Corporation and Prairie Coal Ltd. in mining operations at
Boundary Dam, Shand and Bienfait Mines and Utility and Costello Mines at Estevan, in the

Province of Saskatchewan except:

(i) unit foreman, office staff, warehouse and technical staff;

(i1) supervisory employees with the authority to hire, promote, discharge,
discipline, or otherwise effect changes in the status of employees or

effectively recommend such action;

(iii)mine manager, area manager, assistant manager, superintendents,
engineering, planning personnel, surveyors, foremen, office manager,
clerical staff, bookkeeper, warechouseman, laboratory man, scale man,
tipple foreman, pit foreman, mechanical superintendent, electrical
superintendent, garage foreman, the training/safety supervisor and

purchasing agents.

(2) the collective agreement that currently is in force with respect to the successful Union shall
be the collective agreement in force for all employees in the bargaining unit described in
(1) above;

(3) the collective agreement described in (2) above shall be amended to reflect its application
to the bargaining unit described in (1) above;

(4) every employee described in the bargaining unit above is entitled to retain the seniority he
or she earned in his or her former appropriate bargaining unit and to have such seniority

recognized under the terms of the collective agreement described in (2) above.
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA,
LOCAL 1985, Applicant and GRAHAM CONSTRUCTION AND ENGINEERING
LTD., GRAHAM CONSTRUCTION AND ENGINEERING (1985) LTD., BFI
CONSTRUCTORS LTD., BANFF LABOUR SERVICES LTD., JASPER LABOUR
SERVICES LTD., BANFF FINANCIAL CO. INC, PETER BALLANTYNE
CONSTRUCTION LTD. and POINTS NORTH CONSTRUCTION LTD., Respondents

LRB File No. 014-98; November 13, 1998
Members: Ken Hutchinson (Panel Chairperson), Tom Davies and George Wall

For the Applicant: Drew Plaxton and Corinne Jamieson

For Graham Construction and Engineering (1985) Ltd. with a name change to Graham Construction
and Engineering Ltd.: Larry Seiferling, Q.C.

For Banff Labour Services Ltd., Banff Financial Co. Inc. and Jasper Labour Services Ltd.: Larry
Leblanc, Q.C. and Kurt Wintermute

For Peter Ballantyne Construction Ltd.: Garth Bendig

For Points North Construction Ltd.: Jay Watson and David Smith

For BFI Constructors Ltd.: no appearance

Construction industry - Related employer - Board holds that related employer
provisions in The Trade Union Act do not apply to construction industry - Related
employer status in construction industry is te be determined under The
Construction Industry Labour Relations Act, 1992,

The Trade Union Act, s. 37.3.
The Construction Industry Labour Relations Act, 1992, s. 18.

REASONS FOR DECISION

Background

Ken Hutchinson, Panel Chairperson: United Brotherhood of Carpenters and Joiners of America,
Local 1985 ("the Union") alleges that Graham Construction and Engineering Ltd. and the other
Respondents are associated or related businesses pursuant to either or both of s. 37.3 of The Trade
Union Act, R.S.S. 1978, ¢. T-17 ("the TUA") and s. 18 of The Construction Industry Labour Relations
Act, 1992, SS. 1992, c¢. C-29.11 ("the CILR4, 1992™). The Union seeks a declaration that the
Respondents are one unionized employer under the certification Order issued by the Board with respect

to Graham Construction and Engineering Ltd. that went into receivership in 1985.
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Relevant Statutory Provisions:
Section 37.3 of TUA reads as follows:

37.3(1) If, in the board's opinion, associated or related businesses, undertakings or
other activities are carried on by or through more than one corporation, partnership,
individual or association, or a combination of them under common control or
direction, the board may treat them as constituting one employer for the purposes of
this Act and grant any relief, by way of declaration ov otherwise, that the board

considers appropriate.

(2) Subsection (1) applies only to businesses, undertakings or other activities that
become associated or related after the coming into force of this section.

Section 18 of the CILRA, 1992 reads as follows:

18(1)  On the application of an employer or a trade union affected, the board may
declare more than one corporation, partnership, individual or association to be one
unionized employer for the purposes of this Act and The Trade Union Act where:

(a) in the opinion of the board, associated or related businesses,
undertakings or other activities are carried on under common control
or direction by or through those -corporations, partnerships,
individuals or association,; or

(b) a corporation, partnership, .individual or association is
sufficiently related to a unionized employer that, in the opinion of the
board, they should be treated as one and the same.

2) Subsection (1) applies only to corporations, partnerships, individuals and
associations that commence carrying business, undertakings or other activities in the
construction industry after the coming into force of this Act.

(3) In exercising its discretion pursuant to subsection (1), the board may
recognize the practice of non-unionized employers performing work through unionized
subsidiaries.

(4) The effect of a declaration pursuant to subsection (1) is that the corporations,
partnerships, individuals and associations:

(a) constitute a unionized employer in a specified trade division;
and
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(b) are bound by a designation of a representative employers'
organization by the minister pursuant to section 10 or a determination
of a representative employers' organization pursuant to section 11.

() The board may make an order granting any additional relief that it considers
appropriate where:

(a) the board makes a declaration pursuant to subsection (1); and

(b) in the opinion of the board, the associated or related
businesses, undertakings or activities are carried on by or through
more than one corporation, partnership, individual or association for
the purpose of avoiding:

(i) the effect of a designation of the minister or
an order of the board determining an employers’
organization to be the representative employers'
organization with respect to a trade division; or

(ii) a collective bargaining agreement that is in
effect or that may come into effect between the
representative employers' organization and a trade
union.

(6) Where the board is considering whether to grant additional relief pursuant to
subsection (5), the burden of proof that the associated or related businesses,
undertakings or activities are carried on by or through more than one corporation,
partnership, individual or association for a purpose other than a purpose set out in
subclause (5)(b)(i) or (ii) is on the corporation, partnership, individual or association.

(7) An order pursuant to subsection (5) may be made effective from a day that is
not earlier than the date of the application to the board pursuant to subsection (1).

Analysis

As a preliminary matter, the Respondents asked the Board for guidance in understanding the mnterplay
between the related employer provisions contained in s. 18 of the CILRA, 1992 and s. 37.3 of the TUA.
These provisions have not received extensive review by the Board. In Sheet Mefal Workers
International Union, Local 296 v. Crosstown Heating and Ventilating Ltd. et al., [1997] Sask. LR.B.R.
608, LRB File No. 366-96, the Board was asked to comment on the two provisions but declined to do
so as it was unnecessary in the circumstances of that case. However, in this case we agreed to set out
our preliminary understanding of the interplay between the two statutory provisions in order to assist

the parties in their preparation of the evidence and argument on the main case.
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This ruling reflects the Board's understanding of the provisions. We do not wish to comment on how
this interpretation applies to any particular factual situation. The application of the provisions to the

facts of this case will be the subject of further argument before the Board after the evidence has been

tendered by the parties.

Both provisions are remedial provisions designed to prevent the erosion of a trade union's bargaining
rights through the establishment of a new corporate entity (see Adams, Canadian Labour Law, 2nd ed.,
para. 6:510). Under the provisions, the Board can declare associated or related businesses to be one
employer for the purposes of the two statutes. However, before the Board can make a declaration, it

must apply the tests set out in the statutes to determine if the companies are indeed "related.”

Section 18 of the CILRA, 1992 sets out two tests to determine if corporations are "related employers."
The first test, which is set out in s. 18(1)(a), can be called a "common control and direction test." It
asks 1f associated or related businesses, undertakings or other activities are carried on under common

control or direction by or through corporations, partnerships, individuals or associations.

The second test, which is set out in s. 18(1)(b), can be called a "sufficiently related" test. It asks if
corporations, partnerships, individuals or associations are sufficiently related to a unionized employer

that, in the opinion, of the Board, they should be treated as one and the same.

Section 37.3 of the T7UA sets out a threshold test that is similar to the test set out in s. 18(1)(a) of the
CILRA, 1992, that is, the "common control or direction” test. However, s. 37.3 of the TUA is not as
broad in its language as s. 18(1) in the CILRA, 1992 because it does not contain the second test, that is,

the "sufficiently related" test which we described above.

The second area of divergence between the related employer provisions in the CILRA, 7992 and the
TUA relates to their géneral application. Section 18(2) of the CILRA, 1992 limits the application of s.'
18(1) to corporations, partnerships, individuals and associations that commence carrying on business,
undertakings or other activities in the construction industry after the coming into force of the CILR4,
1992, which was proclaimed in force on September 22, 1992. This test sets up another hurdle to be met
before a related employer declaration can be made by the Board. Although the provision is less than
clear as to which corporations, partnerships, individuals or associations are "grandfathered," the date of

grandfathering nevertheless is clear and is set at September 22, 1992.
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Section 37.3(2) of the TUA contains a similar limitation which is worded slightly different than the
limitation contained in s. 18(2) of the CILRA4, 1992. It limits the application of s. 37.3(1) to businesses,
undertakings or other activities that become associated or related after the coming into force of the

provision, which occurred on October 28, 1994.

Overall, s. 18(1) of the CILRA, 1992 and s. 37.3 of the TUA attempt to achieve a similar remedial goal
by limiting the ability of unionized employers to engage in the practice of double breasting. They
achieve this goal, however, by using slightly different criteria and different time frames for applying
those criteria. There is nothing in either 4cf to suggest that one provision ought to be preferred over the
other provision when the Board is dealing with employers in the construction industry. The application

of s. 18(1) does not implicitly or explicitly preciude the application of s. 37.3 of the TUA.

However, the CILRA4, 1992 preceded the enactment of s. 37.3 of the TUA. Section 18 of the CILR4,
1992 was designed to address specific issues related to spinoff corporations in the construction industry
and it does do so in some detail. The CILRA, 1992 indicates that the Board may declare more than one
corporation or entity to be one employer for the purposes of both the CILRA, 1992 and the TUA. Ins.
18(4), the effect of such a declaration is set out in more detail. The Board is also given additional
powers to act when there is evidence that the related businesses are carried on for the purpose of
avoiding the provincial scheme of collective bargaining that is set up under the CILRA, 71992 or the
collective agreements that result from such a bargaining scheme. Overall, given the earlier
implementation of the related employer provisions in the CILRA4, 1992 its explicit application to both
the CILRA, 1992 and the TUA, and the specific timing of the grandfathering provision, we would
conclude that s. 18 of the CILRA, 1992 1s intended to cover the entire subject of "related employers” for
employers in the construction sector. If we were to interpret the CILRA, 1992 and the TUA as both
applying to the construction industry, we would be left with a conflict with respect to the appropriate
date for determining when the provision applies. Section 18 sets the grandfathering date at September
22, 1992 while the TUA sets the grandfathering date at October 28, 1994 creating unmecessary

uncertainty in the application of the related employer provisions.

In our view, s. 18 of the CILR4, 1992 governs the question of related employers in the construction

industry while Section 37.3 of the TUA applies to all other sectors.
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SHEET METAL WORKERS' INTERNATIONAL ASSOCIATION, LOCAL 296,
Applicant and SUER & POLLON MECHANICAL PARTNERSHIP, Respondent

LRB File No. 157-98; November 13, 1998
Vice-Chairperson, James Seibel; Members: Carolyn Jones and Don Bell

For the Applicant: Gunnar Passmore and Bert Ottenson
For the Respondent: Brent Suer

Construction industry - Appropriate bargaining unit - Standard construction unit
- Board excludes plumber apprentices from statement of employment for sheet
metal workers' unit.

Construction industry - Appropriate bargaining unit - Statement of employment -
Individuals not registered with Apprenticeship and Trade Certification Branch -
Board removes individuals from statement of employment.

The Trade Union Act, ss. 5(a), 5(b) and 5(c).

REASONS FOR DECISION

James Seibel, Vice-Chairpersen: Sheet Metal Workers' International Association, Local 296 (the
"Union") applied, pursuant to ss. 5(a), (b) and (c) of The Trade Union Act, R.S.S. 1978, ¢. T-17, to be
designated as the bargaining agent for a unit of employees employed by Suer & Pollon Mechanical
Partnership (the "Employer"). The bargaining unit applied for complied with the standard bargaining
unit for the sheet metal trade division set out by the Board in Construction and General Workers’
Union, Local 890 v. International Erectors and Riggers, a Division of Newbery Energy Ltd., [1979]
Sept. Sask. Labour Rep. 37, LRB File No. 114-79. The Union estimated that there were seven
employees in the bargaining unit. Copies of the application were sent by the Board to the Employer,
the representative employers' organization and the building trades including the United Association of
Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada,
Local Nos. 179 and 264 (the "Plumbers' and Pipefitters' Union").

Only the Employer filed a reply to the application. In its reply the Employer took issue with the
application on the basis that its employees, including any sheet metal workers, were "signed with" a
local of the Plumbers' and Pipefitters' Union. In the statement of employment filed by the Employer it

was declared that there were 11 employees in the proposed unit, including the following five persons:
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Bob Dustyhorn, Randy Debray, Gary Reiter, Dean Strasser and Corey Bautz, each described as an
apprentice. In Saskatchewan, the sheet metal, plumbing and pipefitting trades are all "compulsory
trades." That is, in order to work at the trade, one must be registered as an apprentice or hold a
journeyperson's certificate under The Apprenticeship and Trade Certification Act, S.S. 1984-85-86, c.
A-22.1. There was no dispute between the parties that the other six (6) persons listed on the statement
of employment were properly described as journeyman sheet metal workers or sheet metal workers'
apprentices. However, the Union did dispute whether the five (5) persons named above were within the

description of the proposed unit.

The Union filed a copy of a letter dated September 24, 1998, from the Apprenticeship and Trade
Certification Branch advising that, of these five persons, Mr. Strasser and Mr. Bautz are registered with

the Branch as plumber apprentices; the other three persons have no registered status with the Branch.

Brent Suer, one of the partners of the Employer, testified that the employees have been Working in both
the commercial and industrial sectors under agreement with the Plumbers' and Pipefitters' Union, Local
179 for close to two years; he thought that the Plumbers’ and Pipefitters' Union had a certification Order
covering the Employer. With respect to the five employees named above, he said that each of them
performed some measure of both plumbing and sheet metal work. However, he said that only Mr.

Dustyhorn performed a majority of sheet metal work.

Mr. Suer said that all of the employees performing sheet metal work were registered with the Plumbers’
and Pipefitters' Union as "utility workers" so that they could obtain the benefits negotiated under the

contract for that trade division.

The records of the Board disclose that the Plumbers' and Pipefitters' Union does not hold a certification
Order for any unit of employees of the Employer; and certainly employees within the sheet metal trade
would not be covered by such a certification Order in any event. While apprenticeship and trade
certification status is not necessarily determinative of the issue of who is in and out of the proposed
unit, for the reasons described by the Board in its recent decisions in United Brotherhood of Carpenters
and Joiners of America, Local 1985 v. Dominion Bridge Inc., [1998] Sask. L. R.B.R. 365, LRB File No.
302-97 and United Association of Journeymen and Apprentices of the Plumbing and Pipefitting
Industry of the United States and Canada v. Comfort Mechanical Lid., [1998] Sask. L.R.B.R. 422, LRB
File No. 082-98, we have determined that the names of Randy Debray, Gary Reiter, Dean Strasser, Bob
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Dustyhorn and Corey Bautz shall be deleted from the statement of employment as they do not perform

work within the sheet metal bargaining unit.

As the Union has filed evidence of support from a majority of the employees in the proposed unit, a

certification Order will issue.
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SASKATCHEWAN CONSTRUCTION LABOUR RELATIONS COUNCIL INC,,
Applicant and CONSTRUCTION LABOUR RELATIONS ASSOCIATION OF
SASKATCHEWAN INC,, Respondent

LRB File No. 023-94; November 25, 1998
Chairperson: Gwen Gray; Members: Gloria Cymbalisty and Brenda Cuthbert

For the Applicant: Larry Seiferling, Q.C.
For the Respondent: Alan Mclntyre

Reconsideration - Practice and procedure - Board decides to conduct
reconsideration hearing due to error in sending Order to wrong address.

The Trade Union Act, s. 13

REASONS FOR DECISION

Gwen Gray, Chairperson: On September 17, 1998, the Board conducted a hearing to establish the
final voters' list on the application brought by the Saskatchewan Construction Labour Relations
Council Inc. ("SCLRC") to replace Construction Labour Relations Association of Saskatchewan Inc.
("CLR") as representative employers' organization in the carpenters' trade division. CLR indicated at
the hearing that it sought to add three employer names to the list of names being considered by the
Board. The names included Comstock, Hall Mechanical Maintenance Ltd. ("Hall") and Thorpe
Brothers Limited ("Thorpe"). CLR had suggested the addition of these three employers by letter to
the Board dated January 9, 1997, following a pre-hearing meeting of all parties to discuss a proposed

voters' list which was conducted on October 28, 1996 by the then Vice-Chairperson of the Board.

At the Board hearing on September 17, 1998, SCLRC objected to the addition of any further
employers to the voters' list based on CLR's non-compliance with the earlier directions of the Board.
The Board ruled that CLR would be permitted to lead evidence with respect to the three additional
employers. However, because of the inordinate delay in getting this matter resolved, the Board
directed CLR to provide SCLRC with particulars of its claim that the three additional employers are
"unionized employers" within the meaning of The Trade Union Act, R.S.S. 1978, ¢. T-17, on or
before 12:00 noon, Thursday, September 24, 1998. The Board made this ruling orally at the hearing
and repeated it in a written order dated September 18, 1998. The Board specified both orally and in
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writing that if CLR did not comply with the time frame, the Board would proceed to direct a vote

among those unionized employers who already were agreed to by the parties.

CLR did not comply with the Board's directions to provide SCLRC with the particulars of its claim
by 12:00 noon on Thursday, September 24, 1998. Counsel for SCLRC notified the Board of CLR's
non-compliance with the Board directive by letter received at 2:28 pm on September 24, 1998. At
3:58 pm on the same day, the Board received a copy of a letter sent from the solicitors for CLR to the

solicitors for SCLRC which contained particulars of CLR's claim with respect to the three additional

employers.

The Board notified CLR that unless it could establish that the information had been provided to
SCLRC in accordance with the Board's order of September 17, 1998, the Board would proceed to
order a vote among the employers without considering CLR's claim with respect to the three
additional employers. On September 25, 1998, counsel for CLR wrote the Board advising that he

~ had not received a fax from the Board indicating that there was a 12:00 noon deadline on providing

the information.

As it turned out, the Board had forwarded its September 17, 1998 written order by mail to counsel
for CLR at his law firm's old address. It would not be reasonable to conclude that the written Order
had actually been received by counsel for CLR before the 12:00 noon September 24, 1998 deadline
given the mailing error. However, a review of the audio tape of the September 17, 1998 hearing
indicated that the 12:00 noon September 24, 1998 deadline was mentioned twice by the Chairperson
in making the direction for the provision of particulars. After considering the matter, the Board then
notified counsel for CLR that it would proceed to order a vote using the list of employers that had
already been agreed to by the parties at the prehearing meeting and with the inclusion of Alpine
Drywall & Plastering (Saskatoon) Ltd. SCLRC had first proposed the inclusion of Alpine and CLR

had agreed to its inclusion by letter dated August 21, 1997.

On September 28, 1998, CLR asked the Board to reconsider its position about not allowing Hall,

Thorpe or Comstock to be added to the voters' list.

These reasons set out the Board's decision with respect to the request for a reconsideration hearing.
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We will review some of the history surrounding this application to properly explain our decision.
This application was filed with the Board on January 28, 1994. The Board had conducted several
pre-hearing and formal hearings to deal with various aspects of the application. A pre-hearing
meeting was conducted by the Vice-Chairperson of the Board (now Chairperson) on October 28,
1996 to determine a voters' list. After the meeting, the Board forwarded to all parties a memorandum
which recorded the agreements reached at the meeting. The Board asked the parties to review the
memorandum and to provide the Board with any comments or corrections. The Board advised the
parties that the memorandum would be placed before the Board panel hearing the application subject

to any amendments the parties would make. The memorandum stated in part as follows:

The current state of the Statement of Employers which are filed on LRB File No.
023-94, is as follows applying the criteria set down in the Board's Reasons issued on
April 4th, 1996:

Remove from Voters' List:

Alpine Drywall & Plastering (Regina) Itd.
Atco Structures Ltd.

Commonwealth Construction Co. Ltd.
Jasper Labour Services Inc.

Kincaids Interiors Ltd.

Lockerbie & Hole Company Ltd.
Saskatoon Custom Drywall (1978) Ltd.
Shaw Drywall Ltd.

Queen City Lathing & Plastering Ltd.
Thermal Systems Western Ltd.

In Dispute:
Alpine Drywall & Plastering (Saskatoon) Ltd.
Agreed To:

BFI Constructors Ltd.

Flaminio Ceiling & Wall Systems Ltd.
Gabriel Contracting Ltd.

PCL Industrial Construction Inc.
SWB - Wright Construction Inc.
Systems Scaffolding Ltd.

Patent Construction Systems Ltd.
Steeplejack Services Lid.

Skyhigh Scaffold Construction Inc.
Dominion Construction Ltd.
UMACS of Canada Inc.
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Delta Catalytic Ltd.

Fuller Austin Ltd.
Lloydminster Maintenance Ltd.
Bird Construction Co. Ltd.

PS & E Contractors Ltd.

It was understood at the pre-hearing meeting that CLR was going to apply to the Board for
reconsideration of the Board's earlier reasons which set out the criteria for determining if an
employer was a "unionized employer" within the meaning of The Construction Industry Labour
Relations Act, 1992, S.8. 1992, c. C-29.11 ("CILRA"™). Also, it was understood that SCLRC did not
accept that the Board's criteria were correct, and it agreed to the list contained in the January 9, 1997

memorandum only to the extent that the employers listed did or did not meet the criteria set by the

Board.

On January 9, 1997, CLR responded to the Board's January 8, 1997 memorandum by requesting the
addition of Comstock, Hall and Thorpe to the voters' list. CLR did not take any other issue with the

names listed as "agreed” in the memorandum.

CLR then applied to the Board to reconsider its earlier reasons for decision which set out the criteria
for determining which employers were "unionized employers" under CILRA. Reasons for decision
with respect to this reconsideration application were issued on March 11, 1997 and contained the

following direction to the parties:

In light of this, we must insist that the parties provide to the vice-chairperson of the
Board, within ten days of the date of these Reasons, their response concerning the
list of voters. If it is necessary to hold a hearing concerning any particular
contractor, we expect the fullest co-operation from the parties and their counsel in
making arrangements for such a hearing, in order that the development of a sound
collective bargaining system in the construction industry will not be further
retarded.

On March 19, 1998, SCLRC indicated that all of the employers that had been agreed to by the parties
at a pre-hearing conducted by the Board on October 28, 1996 with the addition of Alpine Drywall &
Plastering (Saskatoon) Ltd. constituted the construction employers who were eligible to vote in

accordance with the eligibility rules established by the Board.



730 Saskatchewan Labour Relations Board Reports [1998] Sask. L.R.B.R. 726

Due to a family illness, counsel for CLR requested a postponement of the time for complying with
the Board's March 11, 1997 time limits to March 24, 1997. On April 1, 1997, the Board indicated by
letter to the parties that the matter would be held in abeyance until counsel for CLR could return to
his office. By letter dated April 4, 1997, counsel for SCLRC objected to the indefinite adjournment
and asked that the matter proceed to a vote. This objection was renewed on June 23, 1997. On July
29, 1997, the Board directed CLR to reply to the voters' list within ten days. On August 5, 1997,
counsel for CLR advised that his client was away until August 18, 1997 and he would be unable to
obtain instructions until his return. On August 21, 1997, counsel for CLR wrote the following letter

to the Board:

I have now had a chance to meet and review your July 29, 1997 correspondence with
Mr. Matthews. At the outset, I do not recollect agreeing to Mr. Seiferling's list
during our meeting in Saskatoon. Having said that, it may not be a real issue.
Former Chair Beth Bilson considered all relevant factors in the application to
reconsider. In my view, it is appropriate to apply those factors to those contractors
on Myr. Seiferling’s list and others. In my view, the list should be as set forth in the
attachment which also has the factors for consideration set forth.

It may be that some evidence is necessary with respect to some of these businesses.

In summary then, I believe that the following can be appropriately added to the list:

1. Alpine Drywall & Plastering (Saskatoon) Ltd.;
2. Comstock;

3. Huall Mechanical;

4. Thorpe Bros.

In a letter dated September 3, 1997 the Board asked SCLRC and CLR if agreement had now been
reached on the voters' list, given CLR's August 21, 1997 letter. Counsel for SCLRC replied to the
Board that he would review CLR's list with his client and get back with his instructions to the Board.
No further response came from SCLRC until January 16, 1998 when counsel for SCLRC asked the
Board to fix the voter's list and allow the vote to take place. Various attempts were made by the

Board to schedule the matter which was not achieved until September 17, 1998.

In its September 28, 1998 letter to the Board, CLR commented as follows:

This letter is to deal with some housekeeping issues and also the position taken by
the Labour Relations Board in setting the voter's list in the upcoming raid vote.
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By way of housekeeping, I enclose a copy of the following:
1 Articles of Incorporation for CLR;
2. Copy of the By-Laws with one By-Law Amendment.

You have asked us to provide the Board with our thoughts on the mechanism to conduct the
vote. The members of the Carpenters' Trade Division do not all reside in Regina. Therefore,
it would seem appropriate that this vote be conducted by registered mail forwarded by the
Labour Relations Board. An issue, however, is how the Board satisfied itself on who the
appropriate party should be to cast a vote on behalf of any organization and that the
organizations themselves are qualified. We believe all voters should be required to indicate
on what basis they are a unionized employer within the trade division. In our view, the
simple form to be checked off and signed by the appropriate voter indicating their
qualifications would be appropriate. The type of form proposed was like the one attached to
my letter of August 21, 1997, which is before the Board. We believe that all voters should
have a minimum of three weeks to vote because we are unaware of all voters' schedules and
general availability.

By this letter, I am also asking the Panel to reconsider its position about not allowing Hall,
Thorpe, or Comstock to be added to the voters' list. I acknowledge that the transcribed
portion of the hearings indicates that the deadline was Thursday at noon. As well, a copy of
the Board's Order was to be provided. Our filing in fact occurred at about 3:30 on
Thursday, September 24th.

Both CLR and I have some difficulty with respect to the service of the Board's Order.
In all other matters we have had before the Labour Relations Board, there have been
various documents served directly on CLR and on counsel by mail, and as well,
Jforwarded by fax. All have been previously received without problem. However, the
Board's Order which contained the most stringent timelines of any other Order it
granted in proceedings involving CLR, was not received by either CLR or myself, by
mail or fax. It had been sent only by mail to the previous address of Robertson
Stromberg, which became redundant in 1994. I mean no disrespect to the Board and
apologize to it and my friend. However, with a busy schedule, sometimes precise
details get forgotten. '

It seems unfair that the party which is to provide documentation is not given the
Board Order while others are. The prejudice suffered by CLR is quite different than
any prejudice suffered by Mr. Seiferling's clients by my late filing. Initially, the
potential effects on my client's rights may result in veview by others. I am sure they
would want to know if I have asked the Board to reconsider this point should the
matter proceed along those lines.

SCLRC proposed the following voting procedure in its letter to the Board dated October 2, 1998:
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With regard to the vote we are in agreement with CLR's proposal that the vote be
conducted by mail-in ballot over a period of three weeks. The ballots would be
mailed to the officer of the Labour Relations Board.

With regard to eligibility to vote, unionized employers on the list would be eligible to
vote, provided they are still in business. The officer of the Board would require a
letter of authorization from the business which would state that they are still in
business in the Province of Saskatchewan, and that that person has the authority to
vote on the representation question.

During the three week process, if either SCLRC or CLR wish to contest the eligibility
to vote on the basis that that organization is not in business in the Province of
Saskatchewan, they would inform the officer of the Board in order that that ballot
could be set aside. The rest of the votes could be counted to determine if that vofe
would affect the result. If that vote could affect the result, there could be a hearing
before the Board to deal with the eligibility of that unionized employer.

Both parties filed their constitutions and bylaws with the Board and the Board is satisfied that they
both have collective bargaining as the representative of unionized construction employers as an

object of their constitutions.

The Board exercises general reconsideration powers under s. 13 of the Act, which is incorporated
into s. 6(1) of the CILRA. The Board, however, has indicated in past decisions that it will reconsider
decisions only if certain criteria are established. The specific criteria were set out by the Board in
Remai Investment Corporation v. Saskatchewan Joint Board, Retail, Wholesale and Department
Store Union et al., [1993] 3rd Quarter Sask. Labour Rep. 103, LRB File No. 132-93, where it
adopted the criteria established for a similar power by the British Columbia Industrial Relations

Board, at 108:

I If there was no hearing in the first instance and a party subsequently finds
‘ that the decision turns on a finding of fact which is in controversy and on
which the party wishes to adduce evidence; or,

2. if a hearing was held, but certain crucial evidence was not adduced for good
and sufficient reasons; or,

3. if the order made by the Board in the first instance has operated in an
unanticipated way, that is, has had an unintended effect on its particular
application; or,
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4. if the original decision turned on a conclusion of law or general policy
under the Code which law or policy was not properly interpreted by the
original panel; or,

5. if the original decision is tainted by a breach of natural justice; or,

0. if the original decision is precedential and amounts to a significant policy
adjudication which the Council may wish to refine, expand upon, or
otherwise change.

An applicant for reconsideration must demonstrate to the Board that there are solid grounds for
embarking on reconsideration, which grounds must include one or more of the criteria set forth
above. A procedural ruling such as the one under consideration in the present case is not likely to
attract attention under any criteria except on the grounds that the rule itself or the manner in which it
was applied breached the rules of natural justice. In the present case, counsel for CLR complained
that it "has some difficulty with respect to service of the Board's Order.” In particular, counsel noted
that "the Board's order which contained the most stringent timelines of any other Order granted in

proceedings involving CLR, was not received by either CLR or [counsel], by mail or fax."

In these circumstances, because of the Board's error in sending the Order to the wrong address, the
Board will conduct a reconsideration hearing. At the hearing, both parties will address the following
1Ssues:
1. Should the Board proceed to order a vote (without deciding whether the
three employers sought to be included by CLR are "unionized employers")
as a result of the failure of CLR to comply with the Board's Order directing

the provision of particulars by 12:00 noon, on September 24, 1998;

2. What voting procedure should be used;

3. In the event that the Board reverses its decision with respect to its September
18, 1998 Order, are Comstock, Thorpe and Hall "unionized employers" who

should be added to the voters' list; and
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4, What criteria, if any, should be used to determine if employers listed on the
voters' list are qualified to vote on the voting day? Counsel for SCLRC
suggested that the employers should be asked if they are still in business in
Saskatchewan. Counsel for CLR suggested that each employer be requested

to complete a statement indicating its current status as a unionized employer.

Both parties must be prepared to present evidence and argument with respect to all issues outlined
above and any issue that they wish to raise on their own accord. If there is a requirement for further
particulars with respect to the issue of the addition of Comstock, Thorpe or Hall, the parties may

discuss the matter with the Vice-Chairperson by telephone.

Ms. Cuthbert dissents from the Board's decision to grant a reconsideration hearing to CLR.
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HUGH BROWN, Applicant and UNITED FOOD AND COMMERCIAL WORKERS,
LOCAL 1400, Union and GROUP 5 SECURITY CORP., Employer

LRB File No. 161-98; December 3, 1998
Vice-Chairperson, James Seibel; Members: Hugh Wagner and Leo Lancaster

For the Applicant: Hugh Brown
For the Union: Corinne Jamieson

Decertification - Employer's application - Board dismisses employer's application
for rescission - Board holds that certification Order attaches to business or
undertaking, not to employer and fact that no employees in unit or that employer
has ceased carrying on business not determinative of issue.

The Trade Union Act, ss. 3, 5(k), 37 and 38.

REASONS FOR DECISION

Background

James Seibel, Vice-Chairperson: United Food and Commercial Workers Union, Local 1400 (the
"Union") was designated as the bargaining agent for a unit of employees of Group 5 Security Corp. (the

"Employer") by a certification Order dated January 19, 1995.

Hugh Brown is the owner and principal of the Employer. Pursuant to s. 5(k) of The Trade Union Act,
R.S.S. 1978, c. T-17 (the "Act"™). Mr. Brown applied for an order rescinding the certification Order on

the grounds that at the present time, and since some time in 1996, there are no employees in the unit.

Mr. Brown advised the Board that the Employer had had a contract with Saskatchewan Power
Corporation ("SaskPower") to provide its services at the Coronach generating station for some years.
He said that changes were made to the tendering conditions and the employees, by voluntary agreement
between the Employer and the Union, had been covered by a collective agreement since September 1,
1994. He said that the Union refused to agree to a site-specific certification and obtained a province-
wide certification Order in 1995. He said that the Employer terminated the contract with SaskPower in

1996 for business reasons and has had no employees since.
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Corinne Jamieson, counsel for the Union, urged the Board to dismiss the application on three grounds:
1. The application had been made by the Employer;

2. There are no employees in the bargaining umt who can make the

determination to seek rescission of the certification order; and

3. The application was not made in the "open period" in relation to the
certification Order; that is, the collective agreement, which pre-dates
certification, was entered into on a voluntary basis and should not be used to

determine the open period for the purposes of a rescission application.
Statutory Provisions

Among the provisions of the Act to be considered by the Board, are the following:

3. Employees have the right to organize in and to form, join or assist trade unions and
to bargain collectively through a trade union of their own choosing, and the trade
union designated or selected for the purpose of bargaining collectively by the majority
of the employees in a unit appropriate for that purpose shall be the exclusive
representative of all employees in that unit for the purpose of bargaining collectively.

5. The board may make orders:

(k) rescinding or amending an order or decision of the board made
under clause (a), (b) or (c) where:

(i) there is a collective bargaining agreement in
existence and an application is made to the board to
rescind or amend the order or decision during a
period of not less than 30 days or more than 60 days
before the anniversary of the effective date of the
agreement, or

(i) there is no agreement and an application is made to the board to
rescind or amend the order or decision during a period of not less
than 30 days or more than 60 days before the anniversary date of the
order to be rescinded or amended;

notwithstanding a motion, application, appeal or other proceeding in respect
of or arising out of the order or decision is pending in any court;
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37. Where a business or part thereof is sold, leased, transferred or otherwise disposed
of, the person acquiring the business or part thereof shall be bound by all orders of the
board and all proceedings had and taken before the board before the acquisition, and
the orders and proceedings shall continue as if the business or part thereof had not
been disposed of, and, without limiting the generality of the foregoing, if before the
disposal a trade union was determined by an order of the board as representing, for
the purpose of bargaining collectively, any of the employees affected by the disposal or
any collective bargaining agreement affecting any of such employees was in force the
terms of that order or agreement, as the case may be, shall, unless the board otherwise
orders, be deemed to apply fo the person acquiring the business or part thereof to the
same extent as if the order had originally applied to him or the agreement had been

signed by him.

38. Where an employer has by an order of the board been required to bargain
collectively, he shall, while the order remains in force continue to be subject to the
order and to anmy collective bargaining agreement enfered into pursuant thereto
notwithstanding that after the making of the order and while a collective bargaining
agreement remains in force he ar any time or from time to time ceases to be an
employer within the meaning of this Act and the collective bargaining agreement shall
while it remains in force continue to apply at all times during which he is an employer

within the meaning of this Act.
Analysis

The issue as to whether an employer may obtain rescission of a certification Order when there are no
longer any employees in the bargaining unit has most often been considered in the context of the
construction industry, where an employer's workforce may fluctuate depending upon the contracts
obtained, the work available and the completion of projects. In this context the general response of the
Board (there have been exceptions) has been to deny such applications. The rationale for this was
explained succinctly in Prince Albert Comprehensive High School Board v. United Brotherhood of

Carpenters and Joiners of America, [1981] Sept. Sask. Labour Rep. 51, LRB File No. 144-81, as

follows:

In the construction industry many employers employ employees only during periods
when they are engaged in individual construction projects. As a result, many
certification orders are dormant from time to time when the employer has no
employees. The fact that there are such periods of time does not affect the validity of
the certification orders and the obligation of the employer to bargain during such
periods of time is beyond question: Regina ex rel Fluor Utah v. Saskatchewan Labour
Relations Board (1974) 5 WWR 435, (1975) 4 WWR 100.
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This application raises the issue of whether or not an employer is entitled to have a
certification order rescinded when there are no employees in the unit. The question
must be answered in the negative. In the construction industry, to permit the
decertification at the instance of an employer when there are no employees in a unit
would require unions to apply for certification for each employer for each new
construction project if an employer chose fo decertify at the conclusion of each project.
This would be an impossible task and would, in effect, destroy adequate union
representation in the construction industry and disrupt collective bargaining as its
exists in the construction industry.

The situation in that case, however, was unique among cases dealing with the construction industry.
The school board argued that it had engaged in construction on a single occasion only when it decided
to act as its own contractor in the construction of a large school and that it did not intend to engage in
construction in the future. The Board, however, declined to rescind the certification Order, not léast
among its reasons being that the existence of a dormant Order caused no hardship to the employer. The

Board stated, at 51:

The Board must find that the employer, once having chosen to engage in the
construction industry with the result that the certification order in question was issued
remains bound by the certification order. The Board sees no real inconvenience to the
employer. It receives an annual notice to bargain but no bargaining has taken place
since it has ceased its engagement in the construction industry, and no unfaiv labour
practices have arisen as a result thereof. The order simply means that if] in the future,
the employer chooses to engage in the construction industry it will have to engage
union carpenters.

In VicWest Steel Inc. v. Sheet Metal Workers International Association, Local 296, [1988] Feb. Sask.
Labour Rep. 55, LRB File No. 072-87, the employer applied for rescission of the certification Order on
the grounds, in part, that it no longer engaged in the on-site installation of the products that it
manufactured and for about two years had not directly hired any employees who might be in the
bargaining unit. ‘While the Board in that case found that there is nothing in the Acf which specifically
precludes an employer from applying for rescission, it did find, however, that such applications are
antithetical to the fundamental rights of employees described in s. 3 of the Act, which the whole of the

Act is intended to guard and protect. The Board explained the concept as follows, at 60:

Why, then, shouldn't the contractor be entitled fo decertify the union after a project is
done and the tradesmen have left? Because there is a basic contradiction between an
employer application for decertification and the fundamental premise of The Trade
Union Act. That premise, which is as applicable to contractors in the construction
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industry as it is to all other employers, is that it is the wishes of the employees, and
only the wishes of the employees, that are to be considered in choosing and rejecting a
bargaining agent. A certification ovder issued solely on the basis of the wishes of the
employees can only be removed on the basis of the wishes of the employees unless
there is some other criterion directed by the Act in a particular situation (as, for
example, Section 16 of the Act which permits an employer application to rescind a
certification order obtained by fraud). If there is to be a different set of rules for
contractors, they must emanate not from the Board but from the legislature.

Finally, Section 38 of The Trade Union Act provides:

38. Where an employer has by an order of the board been required to
bargain collectively, he shall, while the order remains in force
continue to be subject to the order and fo any collective bargaining
agreement entered into pursuant thereto notwithstanding that after the
making of the order and while a collective bargaining agreement
remains in force he at any time or from time to fime ceases to be an
employer within the meaning of this Act and the collective bargaining
agreement shall while it remains in force continue to apply at all time
during which he is an employer within the meaning of this Act.

Although Section 38 is worded rather curiously, the legislative intention seems fairly
clear: an employer remains subject to a certification order and a collective bargaining
agreement even though from time to time he may not have any employees and,
therefore, may not be an "employer" as defined by Section 2(g)(i) of the Act.

The facts in the VicWest case, supra, are not on all fours with the present situation. In that case, the
employer continued to perform the construction installation work through subcontractors, and that fact
seems to have had a significant influence on the Board. However, the Board's review of the approach
taken in other jurisdictions is instructive. It demonstrates that even in jurisdictions where the legislation
specifically permits employers to make applications for decertification, applications by inactive
employers whose businesses could be resumed have consistently been denied. In VicWest, supra, the
Board in that case considered the decision by the Canada Labour Relations Board in National Bank of
Canada v. Retail Clerks International Union, Local 508, (1986), 63 di 54; 12 CLRBR (NS) 300; 86
CLLC 16,029, in which the Canada Board decided that its discretion on such employer applications
must be exercised concordantly with the purpose and intent of the Canada Labour Code, R.S.C. 1970,
c. L-1 as a whole. In denying the application before it, the Board concluded, as had the Saskatchewan
Board in Prince Albert Comprehensive School Board, supra, that such applications contradict the object

and intent of the legislation to promote the access of employees to collective bargaining. The Canada

Board stated, at CLLC, 14,319:



740 Saskatchewan Labour Relations Board Reports {1998] Sask. L.R.B.R. 735

- This being the case, relief through cancellation of a certification, a remedy that the
Federal Court has decided is open to an employer under section 119, must be
considered a departure from the general spirit of the Code which advocates the
permanence of bargaining rights.. It is also a departure from the letter of the code
which excludes the employer from the revocation procedure in all but cases of fraud.

We would not be exercising our discretion in a manner consistent with the objects of
the Code if we cancelled a certification in a situation where this revocation was not the
result of the free expression of the wishes of the majority of the employees in the unit
covered by this certificate. Apart from cases of fraud, Parliament appears to have
made certification and decertification subject fo a single basic condition - the wishes of
the employees in the unit concerned. If there are no employees in the unit and hence
where a determination as to whether a union possesses the required representative
character must be put on hold, the principle of the permanence of bargaining rights
embodied in the Code should prevail.

The question is not merely of academic interest, because an employer who has closed
its business may very well resume its activities or transfer them. To approve the
cancellation of a certification because of a hiatus in the operations of the certified unit
might therefore allow an employer to rid itself of the bargaining rights that attach to its
business. It is precisely this manoeuvre that Parliament prohibited by enacting section
144 of the Code.

Since the certification attaches to the business, unless the employees decide to
terminate it, its fate is tied to that of the business. Should the operations of the
business be interrupted, as the result of a disaster or at the initiative of those who run
it, the certification, like the business, will remain dormant until normal activities
resume. What harm is there in this?

If activities do not resume and the business dies, none of the parties will be harmed by
the existence of the certification which will become a dead letter. Although the Board
makes no such finding, it would undoubtedly, in such circumstances, agree to cancel a
certificate without violating the principle of the permanence of bargaining rights
embodied in the Code. However, it is doubtful whether either of the parties would feel
the need to obtain this cancellation. In such circumstances, the facts would have to
establish conclusively that the closing is final, and that the business cannot be
resurrected or transferred.

These reasons are essentially in accord with the general views expressed by this Board in Prince Albert
Comprehensive School Board, supra. The Canada Board also held that the employer could not apply to
rescind a certification Order under s. 119 of the Canadian Labour Code which grants the Board general

remedial powers. It reads as follows:

119. The Board may review, rescind, amend alter or vary any order or decision made
by it, and may rehear any application before making an order in respect of the
application.
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On this issue, the Canada Board held that the employer could not obtain a rescission Order indirectly
under s. 119 of the Canada Labour Code, if it could not otherwise obtain it directly under ss. 137 and
138 of the Canada Labour Code. Section 5(k)(1) of the Act, like s. 119 of the Canada Labour Code,
does not restrict the Board's authority to grant a rescission application made by an employer as noted by
this Board in Vic West, supra, at 56. Indeed, as noted in that decision, this Board granted such
applications in Olynyk Construction Ltd., LRB File No. 025-68, Order dated June 4, 1968, and
Cameron Electric Co. Lid., LRB File No. 037-72, Order dated July 5, 1972; but because both decisions

were without written reasons it is unknown on what basis the applications were granted.

The employer in National Bank, supra, applied for judicial review. The Federal Court of Appeal
granted the application in an unreported decision made September §, 1986, File No. A-902-85, and

referred the matter back to the Canada Board to be decided:

.. on the assumption that under s. 119 of the Code, it had the power to grant an
application to revoke a certificate of certification for a reason not mentioned in ss. 137
et seq.

The Canada Board reconsidered the National Bank case, supra, as an application under s. 119 of the
Canada Labour Code. The decision is reported at (1987) di 140, 17 CLRBR (NS) 375, 87 CLLC
16,041. And the Canada Board once again dismissed the application. While the Canada Board
recognized that s. 119 of the Canada Labour Code was broad enough to allow an employer to apply to
cancel a certification Order, it ruled that that did not change the fact that s. 119 of the Canada Labour
Code must be interpreted in harmony with the purpose and objects of the Code as a whole. The Board

stated at CLLC, 14,317:

This discretion [to revoke a certification Order] is far from absolute. It must be
exercised not only without arbitrariness or bad faith, but also within the intent of the
Code and its provisions in general.

For more than three centuries it has been accepted that discretionary
power conferred upon public authorities is not absolute, even within its
apparent boundaries, but is subject to general legal limitations. These
limitations ave expressed in a variety of different ways, as by saying that
discretion must be exercised reasonably and in good faith, that relevant
considerations only must be taken into account, that there must be no
malversation of any kind, or that the decision must not be arbitrary or
capricious. They can all be comprised by saying that discretion must be
exercised in the manner intended by the empowering Act. ...
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(H.W.R. Wade, Administrative Law, 4th ed. (Oxford: Clarendon Press,
1977) pages 336-337; emphasis added)

Thus, Britain's House of Lords set aside, in a number of well-known cases, the
decisions of administrative tribunals that had not exercised their discretion in
accordance with the objects of the legislation they were required to administer:
Padfield v. Minister of Agriculture Fisheries and Food, [1968] A.C. 997, Secretary of
State for Education v. Tameside (MBC), [1977] A.C. 1014, Bromley LBC v. GLC,
[1982] 2 W.L.R. 62.

In dismissing the application, the Canada Board stated, at CLLC, 14,324, that "it is more in keeping
with the intent of the Code to render a decision that does not undermine the principle of the permanence
of bargaining rights." It reiterated that, apart from cases of fraud, an employer is excluded from

obtaining revocation of a union's bargaining rights.

Accordingly, the fact that there are no employees in the bargaining unit or that the employer has ceased
carrying on business is not determinative of the issue. This is entirely consonant with the opinion of the
Supreme Court of Canada in Carada Labour Relations Board v. Transair Limited, et al., [1977] 1

S.CR. 722 (8.C.C.), where the late Chief Justice Laskin stated, at 744-745:

If there is any policy in the Canada Labour Code and comparable provincial
legislation which is pre-eminent it is that it is the wishes of the employees, without
intercession of the employer (apart from fraud), that are alone to be considered vis-a-
vis a bargaining agent that seeks to represent them. The employer cannot invoke what
is a jus tertii, especially when those whose position is asserted by the employer are not
before the Court.

We are in agreement with the authorities referred to above. Our review of more recent jurisprudence in
other Canadian jurisdictions and of the National Labour Relations Board in the United States does not
cause the Board to find that the fundamental principles espoused in the cases cited have changed in any
significant way. The certification Order attaches to the business or undertaking, not just to the
employer; for example, the successorship provisions of the A4ct clearly operate to cover the business

regardless of who the owner or employer is.

Accordingly, the application by Mr. Brown for rescission of the certification Order is dismissed.
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UNITED FOOD AND COMMERCIAL WORKERS INTERNATIONAL UNION,
LOCAL 226-2, Applicant and WESTERN CANADIAN BEEF PACKERS INC,

Respondent

LRB File No. 026-98; December 7, 1998
Vice-Chairperson, James Seibel; Members: Gerry Caudle and Ken Hutchinson

For the Applicant: Sandra Mitchell
For the Respondent: Michael Mantyka and Ron Dumonceaux

Arbitration - Deferral to - Board declines to defer to arbitration where no
evidence that matters before Board also subject of grievance and no evidence that
arbitrator would have jurisdiction to grant complete and sufficient remedy.

Unfair labour practice - Refusal to permit authorized representative to negotiate -
Board finds violation of s. 11(1)(d) of The Trade Union Act where employer
refused to meet with anthorized representative of union despite no finding of bad

faith on part of employer.

Unfair labour practice - Duty to bargain in good faith - Refusal to bargain - Board
reviews relationship between ss. 11(1)(¢c) and 11(1)(d) of The Trade Union Act.

The Trade Union Act, ss. 2(b), 3, 5(d), 5(e), 11(1)(a), 11(1)(c), 11(1)(d), 18 and 42.

REASONS FOR DECISION

Background

James Seibel, Vice-Chairperson: United Food and Commercial Workers International Union, Local
226-2 (the "Union") represents a unit of employees at Western Canadian Beef Packers Inc. ( the
"Employer") at its packing plant in Moose Jaw, Saskatchewan. On February 18, 1998 the Union filed
an application with the Board alleging that the Employer had engaged in an unfair labour practice. The
essence of the allegation is that the Employer refused to negotiate with the Union's representative for

the settlement of grievances of employees in violation of s. 11(1)(d) of The Trade Union Act, R.S.S.

1978, c. T-17.

The material portion of the application reads as follows:
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The applicant alleges that an unfair labour practice has been, and/or is being, engaged
in by the said employer by reason of the following facts:

On or about the 13th day of February, 1998 the production manager
of the company, Gerald D. Third, refused to permit a duly authorized
representative of the union, namely Mr. Paul Meinema, international
representative, to negotiate with him during working hours for the
settlement of grievances of employees covered by an agreement
between the union and the company. '

In its reply, the Employer denied the allegations as follows:

3. With respect to the said application:
(1) The following statements are specifically admitted:
(a) No statements are specifically admitted.
(2) The following statements are specifically denied:

(a) The Respondent specifically denies that on or about the 13th day
of February, 1998, the Production Manager of the company,
Gerald D. Third, refused to permit a duly authorized
representative of the Union, namely Paul Meinema, International
Representative, to negotiate with him during working hours for
the settlement of grievances of employees covered by an
agreement between the Union and the company.

(b) The Respondent specifically denies that it has engaged in an
unfair labour practice within the meaning of ss. 11(1)(d) of The
Trade Union Act.

(3) The following statements are specifically commenied on:

(a) With respect to paragraph 4a.) of the said Application, ihe
Respondent submits that no meeting was scheduled for February
13, 1998 between the Production Manager of the company,
Gerald D. Third, and an authorized representative of the Union,
namely Paul Meinema.

(b) With respect to paragraph 4a) of the said Application, the
Respondent submits that at no time on February 13, 1998 was a
duly authorized representative of the Union, namely Paul
Meinema, denied entry or refused the opportunity to negotiate
during working hours for the settlement of grievances of
employees covered by an agreement between the Union and the
company.
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(4) The following is a concise statement of the material facts which are intended
to be relied upon in support of this Reply:

(a) The Respondent submits that the grievances referred to in
paragraph 4a.) of the said application were not subject to possible
further negotiation within the framework of the collective
agreement between the Union and the company. With respect fo
those grievances, the third stage of the grievance process had
been completed and the arbitration process had been initiated.

Evidence

Paul Meinema

Paul Meinema, international staff representative of the Union, testified that part of his duties are to act

as a representative of the Union assisting with collective bargaining and the processing of grievances.

Mr. Meinema said that in early February there were eight grievances filed with the Employer at Step 3
of the grievance procedure in the collective agreement between the Union and the Employer. Step 3
provides for a meeting between the Union's grievance committee, composed of Tim Connelly, Local
President, Corey Cozart, Chief Steward, Carter Currie, Union committee member, and Mr. Meinema,
and the Employer's committee composed of Doug Miller, General Plant Manager, Gerald Third,
Production Manager, Dave McCannel, Human Resources Manager, and the superintendent of the

appropriate department. After completion of Step 3 the Union must decide whether to refer a grievance

to arbitration.

The committees had a Step 3 meeting with respect to the eight grievances in early February, 1998. Mr.
Meinema received a telephone call from Mr. Cozart on February 12, 1998 advising him that Mr. Third
wanted to meet again the next day with respect to seven of the grievances. However, Mr. Meinema was
not available until the following week. Mr. Cozart subsequently advised Mr. Meinema that Mr. Third
would not meet with the Union's delegation if it included Mr. Meinema. Mr. Meinema arrived in
Moose Jaw on February 17, 1998, and was advised by Mr. Cozart that Mr. Third refused to meet with
Mr. Meinema. Mr. Meinema said that the Union's committee decided not to agree to a meeting with the

Employer under these conditions and agreed instead to file the present application with the Board.
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In cross-examination, Mr. Meinema admitted that the early February meeting was a Step 3 meeting
regarding the grievances, but said that it was not uncommon to "re-open" the third step and have
additional meetings, particularly if new information came to light. He said that the Employer had not
refused to additional meetings with the Union in the past two or three years that he had been involved
with the local Union, and that some of these additional meetings had been arranged directly with

himself.
Corev Cozart

Mr. Cozart is employed with the Employer and is a vice-president and chief steward of the local Union.
He testified that in his Union capacities he is involved in the initial investigation and filing of

grievances as well as all steps of the grievance procedure.

He stated that on Thursday, February 12, 1998 Mr. Third proposed a meeting for the following day to
"re-hash” seven of the eight grievances discussed at the Step 3 meeting a few days before, and to
discuss some other grievances at Step 2. Mr. Cozart checked with Mr. Meinema as to his availability
for the following day and, because Mr. Meinema could not attend, Mr. Cozart restricted his discussion
with Mr. Third at the meeting on February 13, 1998 to the grievances at Step 2. At that time, he also
advised Mr. Third that, while he agreed that it would be beneficial to further discuss the grievances at
Step 3, he could not re-open the discussion without the whole Union committee, and he proposed a
meeting for February 18, 1998, so that Mr. Meinema could attend. Mr. Cozart related to the Board that
Mr. Third became quite irate and said that he would meet with the other Union committee members but
not with Mr. Meinema. He testified that Mr. Third made a statement to the effect that he would "go
toe-to-toe with Paul [Meinema] but the rank and file would suffer.” He said that Mr. Third would not
agree to a meeting on February 18, 1998 meeting if it meant that Mr. Meinema would be in attendance.
Mr. Cozart noted that after the Union filed the present application, the parties' respective committees,

including Mr. Meinema, eventually did meet to further discuss the grievances.
Dave McCannell
Mr. McCannell has been employed with the Employer as human resources manager for about two

years. He is involved in collective bargaining for the Employer and is a member of the Employer's

committee for the discussion of grievances at Step 3 of the grievance procedure along with Mr. Third
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and Mr. Miller. He also acts in an advisory capécity to the appropriate departmental superintendent at
Step 1 and to the production manager at Step 2 of the procedure. He confirmed that Mr. Meinema was

a member of the Union's committee for Step 3 grievance meetings in his capacity as business agent of

the Union.

Mr. McCannell said that Step 3 discussions are usually arranged by communication between himself
and either Mr. Cozart or Mr. Comnelly. He believed that there had been what he called "off the record
discussions"” between the Union and the Employer from time to time to attempt to resolve grievances
outside the formal process, but he had not been personally involved in any such discussions. Mr.
McCannell said that while it was his understanding that after completion of Step 3 of the grievance
procedure there was no obligation on either party to re-open discussion of a grievance, he was not
aware that either party had ever refused the request of the other to re-open such discussions. He said
that he was not aware of the allegations raised by the Union on this application until Mr. Meinema

contacted the Employer to advise that an application would be filed with the Board.

Gerald Third

Mr. Third has been with the Employer almost three years as production manager with responsibility for

all facets of plant production.

After describing the grievance procedure, he testified that he is personally involved from Step 2
onwards. He has often met with Mr. Meinema regarding grievance issues and policy issues arising out

of contract negotiations.

With respect to the events in the present case, Mr. Third testified that during the meeting with Mr.
Cozart on February 13, 1998, they agreed that it was generally constructive to have more, rather than
less, discussion about matters that had been grieved. He said that he told Mr. Cozart that he wanted to
discuss seven of the outstanding grievances that had recently been the subject of discussion at Step 3 of
the grievance procedure. Mr. Cozart said that he was not opposed to re—open the Step 3 discussion.
However, Mr. Third advised Mr. Cozart that he did not want to do that because they had already been
referred to arbitration and Mr. Third was concerned that re-opening Step 3 would result in a delay. Mr.
Third had a more informal process in mind. He testified that when Mr. Cozart asked whether Mr.
Meinema could be present, Mr. Third said that he could not and that he would only meet with Mr.
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Meinema "to the extent that [he] is legally required to do so." By way of explanation, Mr. Third said
that his relationship with Mr. Meinema was deteriorating and, because Mr. Meinema had at some
earlier time made what he described as "disparaging remarks,” he did not want to meet with him. Mr.
Third did not elaborate on the nature or context of the remarks in his evidence. He described both
himself and Mr. Meinema as "hot tempered” and he did not think that anything could be gained by their

meeting at that time.

Mr. Third said that he and Mr. Cozart discussed how his problem with Mr. Meinema might be resolved.
He and Mr. Meinema have been involved together in Step 3 discussions since that time regarding other

grievances.

Mr. Third noted that wide-ranging informal discussions, outside of the formal meetings of the parties'
respective committees at Step 3, have often been fruitful in resolving all kinds of issues between the
parties, not necessarily just grievances, but he said that they had never resolved a grievance after it had

been through Step 3 by such an informal process.

In cross-examination, Mr. Third denied that he had ever agreed to re-open Step 3 after its completion.
When counsel for the Union referred to a specific grievance where she suggested this had been done,
Mr. Third suggested that it had merely been "revisited for clarification,” but later agreed with counsel
that this characterization was a distinction without a difference. However, with respect to the matters in
this case, Mr. Third said that he did not want to formally re-open Step 3 because he thought it would
delay the progress of the grievances to arbitration; his position was that the parties could simply

continue discussions on an informal basis.

While Mr. Third specifically denied making the "toe-to-toe" remark referred to above, he did admit that

he had refused to meet with Mr. Meinema regarding the seven grievances in issue.

Arguments

Ms. Mitchell, counsel for the Union, argued that the evidence disclosed a violation of s. 11(1)(d) of the

Act, and probably of ss. 11(1)(a) and(c) of the Act as well, in that the Employer had clearly refused to

bargain collectively regarding the grievances in question as that term is defined in section 2(b) of the
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Act. She said that Mr. Third had proposed a meeting and Mr. Cozart made it clear to Mr. Third that the

Union wanted to meet, suggesting a time for such a meeting, but that Mr Third refused to do so if it

meant including Mr. Meinema.

Mr. Dumonceaux, counsel for the Employer, argued that the allegations in the present case are really
allegations of violation of the collective agreement. He asked the Board to defer the arbitration process.
He said each of the seven grievances that were referred to throughout the evidence have either been
resolved or are set for hearing by arbitration, and that the Board should not deal with the present

application pending disposition of the grievances by the arbitrator.

In the alternative, he argued that on February 13, 1998 Mr. Cozart made it clear that the Union would
not agree to re-open Step 3 unless Mr. Meinema was present, the implication by counsel being that it
was really Mr. Cozart who set a condition on the further discussion that the Employer did not have to
accept. Counsel argued that the Employer had no obligation under the collective agreement to meet
further with the Union after completion of Step 3 and so there was no unfair labour practice. He said
that the Employer should be able to rely on what the parties have agreed to in the collective agreement
in fulfillment of its obligations to negotiate grievances. He said that the Employer did not have to agree
to re-open Step 3 of the grievance procedure just because the Union asked for it. In any event, he said,

Mr. Third had made it clear that he was refusing to meet with an individual, Mr. Meinema, rather than

refusing to meet with the Union.

Counsel for the Employer filed a written brief which the Board has considered along with the

accompanying authorities.
Statutory Provisions

Among the provisions of the Act that the Board must consider are the following:

2. Inthis Act:
(b) "bargaining collectively” means negotiating in good faith with a

view to the conclusion of a collective bargaining agreement, or a
renewal or revision of a bargaining agreement, the embodiment in
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writing or writings of the terms of agreement arrived at in
negotiations or required to be inserted in a collective bargaining
agreement by this Act, the execution by or on behalf of the parties of
such agreement, and the negotiating from time to time for the
settlement of disputes and grievances of employees covered by the
agreement or represented by a trade union representing the majority
of employees in an appropriate unit;

3. Employees have the right to organize in and to form, join or assist trade unions and
to bargain collectively through a trade union of their own choosing; and the trade
union designated or selected for the purpose of bargaining collectively by the majority
of the employees in a unit appropriate for that purpose shall be the exclusive
representative of all employees in that unit for the purpose of bargaining collectively.

5. The board may make orders:

(d) determining whether an unfair labour practice or a violation of
this Act is being or has been engaged in;

(e) requiring any person to do any of the following:

(i) refrain from violations of this Act or from engaging in any
unfair labour practice;

(7i) lsubject to section 5.1, to do any thing for the
purpose of rectifying a violation of this Act, the
regulations or a decision of the board;

11(1) It shall be an unfair labour practice for an employer, employer's agent or any
other person acting on behalf of the employer:

(a) in any manner, including by communication, to interfere with,
restrain, intimidate, threaten or coerce an employee in the exercise of
any right conferred by this Act;

(c) to fail or refuse to bargain collectively with representatives
elected or appointed, not necessarily being the employees of the
employer, by a trade union representing the majority of the employees
in an appropriate unit;

(d) to refuse to permit a duly authorized representative of a trade
union with which he has entered into a collective bargaining
agreement or that represents the majority of employees in an
appropriate unit of employees of the employver to negotiate with him
during working hours for the settlement of disputes and grievances of
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employees covered by the agreement, or of employees in the
appropriate unit, as the case may be, or to make any deductions from
the wages of any such duly authorized representative of a trade union
in respect of the time actually spent in negotiating for the settlement of
such disputes and grievances,

18. The board and each member thereof and its duly appointed agents have the power
of a commissioner under The Public Inquiries Act and may receive and accept such
evidence and information on oath, affidavit or otherwise as in its discretion it may
deem fit and proper whether admissible as evidence in a court of law or not.

42. The board shall exercise such powers and perform such duties as are conferred or
imposed on it by this Act, or as may be incidental to the attainment of the objects of this
Act including, without limiting the generality of the foregoing, the making of orders
requiring compliance with the provisions of this Act, with any rules or regulations
made under this Act or with any decision in respect of any matter before the board.

Analysis

The parties did not join issue before the Board with respect to the Employer's assertion that it had
fulfilled its obligations pursuant to the grievance procedure in the collective agreement made between
them. Indeed, the collective agreement was not entered in evidence at the hearing before the Board.
And, there was no evidence presented to the Board that the matters in issue on this application are the
subject of a grievance. Accordingly, the Board dismisses the initial argument made by counsel for the
Employer that the Board should defer to an arbitration process under the collective agreement regarding
the issue whether the Employer had fulfilled its obligations under the collective agreement between the
parties with respect to the negotiation of the grievances in question. Even if the identical matters have
been grieved, there is no evidence that an arbitrator appointed under the parties' collective agreement
has the remedial jurisdiction to grant complete and sufficient relief in the event that a grievance is
upheld, such as the remedial relief that this Board is able to grant under s. 5 and 42 of the Act. There is

simply no basis in law or in policy on which to accede to this request.

With respect to the allegation of an unfair labour practice, the board has often determined whether an
employer is guilty of a failure to bargain collectively under s. 11(1)(c) of the Act, but has seldom
considered the issue of a refusal to permit a representative of the union to negotiate for the settlement of

disputes and grievances under s. 11(1)(d) of the Act.
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The definition of "bargaining collectively” in s. 2(b) of the 4ct is broad in scope and refers not only to
the negotiation of a collective agreement but, also, the negotiation for the settlement of disputes and

grievances of employees covered by the agreement.

The scope of the obligation to bargain collectively was referred to by the Board in International
Brotherhood of Electrical Workers, Local 529 v. Bill's Electric City Lid. [1996] Sask. LR.B.R. 399,
LRB File No. 061-96, at 403:

In many decisions over the period of more than half a century, the Board has
emphasized that the duty to bargain is one of the central features of The Trade Union
Act.  The objectives of the Act cannot be met entively on the basis of allowing
employees to organize, join and assist trade unions. The leverage which employees
can exercise by this means depends on the imposition on the emplover of a
responsibility to deal with the frade union, and only with the trade union, in matters
which concern the terms and conditions of employment of the employees.

1t is evident from the definition of s. 2(b) that the scope of this responsibility goes
beyond being present at the bargaining table, though the term "bargaining” is often
associated with the negotiation of a collective agreement. An employer is in fact
obligated to enter into discussions with the trade union about any matters concerning
the terms and conditions of employment of employees. These include questions of how
the provisions of the collective agreement are to be applied or interpreted, and the use
of the grievance procedure to resolve disputes arising out of these questions.

The obligation to negotiate for the settlement of disputes and grievances exists under the Acr quite apart
from the obligations of an employer to process grievances pursuant to a procedure negotiated in a
collective agreement: See, United Steelworkers of America v. Bird Machine Co. of Canada Ltd. [1980]
May Sask. Labour Rep. 61, LRB File Nos. 009-80 to 013-80, and Saskatchewan Joint Board, Retail,
Wholesale and Department Store Union v. Regina Exhibition Association Limited, [1993] 4th Quarter
Sask. Labour Rep. 216, LRB File Nos. 256-93 to 260-93, at 224.

The obligation of the Employer to recognize and negotiate with the Union's chosen representatives does
not cease upon the signing of a collective agreement, and both the prohibitions i s. 11(1) and the

freedoms and rights in s. 3 of the 4cf continue to apply.

In Retail, Wholesale and Department Store Union, Local 454 v. Marshall Wells Co. Ltd., [1955] Vol. I
Sask. LR.B.D. 1, 55 CLLC 18,002, this Board considered the refusal by an employer to negotiate with

the union's representatives on the grounds that they were employees of a competitor. While the Board
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found that the employer had not acted in bad faith, it held that it had nevertheless committed an unfair
labour practice under the then equivalent of the present s. 11(1)(c) of the Act. The decision was upheld

on judicial review by the Supreme Court of Canada at (1956), 56 CLLC 15,264 (S.C.C.).

In Retail Clerks Union, Local 401 v. Independent Trucking Limited, [1978], 1 CL.RB.R. 541, LRB
File No. 549-77, this Board considered the issue of a conflict between a term of a collective bargaining

agreement and a provision of the Act. The Board held, at 544, that to the extent that there was a

conflict, the collective agreement was mvalid.

In United Steelworkers of America, Local 4728 v. Willock Industries Lid., [1980] May Sask. Labour
Rep. 72, LRB File Nos. 315-79 to 317-79 & 001-80 to 003-80, the collective agreement between the
parties provided that the union committee to deal with grievances would be composed of regular
employees of the company. The local union president, who had been terminated by the employer, had
retained his union office and was still a member of its grievance committee. The employer refused to
allow him to attend grievance meetings. In finding the employer guilty of an unfair 1abour practice
under s. 11(1)(d) of the Act, the Board reiterated the paramountcy of the Act where there is an apparent

conflict with the collective agreement.

In a case with similar facts, National Automobile Aerospace and Agricultural Implement Workers
Union of Canada (CAW Canada) Local 1967 v. McDonnell Douglas Canada Limited, [1988] OLRB

Rep. May 498, the Ontario Labour Relations Board came to a similar conclusion, stating at 499-500:

As a general proposition, there can be little doubt that a union is entitled to be
represented by the individuals of its choice in dealing with ar. employer. The scheme
of collective bargaining set out in the Labour Relations Act contemplates an arm'’s
length relationship between two contracting parties independent of one another ... The
nature of both the employer and the union is that they are entities which can only act
through individuals or agents. The selection of those individuals must be free from
interference by the other party, or the basic structure of the collective bargaining
relationship may be undermined. As a result, the Board has made it clear that a
refusal by an employer to recognize a union's chosen representatives on a bargaining
‘committee may result in a finding that the employer has failed to bargain in good faith.
(See, for example Twin City Laundry Limited, [1965] OLRB Rep. Jan. 527; House of
Braemore Upholstered Furniture, [1967] OLRB Rep. Jan. 815; No-Sag Spring
Company Journal Publishing Company of Ottawa Limited, [1977] OLRB Rep. June
309; and Plastics CMP Limited, [1982] OLRB Rep. May 726.) In The Journal, supra,
the Board also made these observations with respect to section 56 [now section 64]:
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This section protects a union from employer interference with not only
the formation, selection or administration of a trade union, but also
the representation of employees by a trade union. The structure and
composition of the union’s bargaining team cannot be determined by
the employer. A refusal by an employer to negotiate until the
composition of the union's bargaining team is altered, therefore,
amounts to a breach of the duty to bargain in good faith - the essence
of the wrong being the failure to recognize the union, as represented
by its properly constituted bargaining team.

The Board considered the relationship between ss. 11(1){c) and 11(1)(d) of the ¢t in Regina Exhibition
Association Limited, supra, where a collective agreement had not yet been negotiated and the employer
refused to meet with representatives of the union to discuss the termination of an employee. The Board

stated, at 224:

In our view, Section 11(1)(d) is intended to make clear that an employer cannot insist
that discussions with employees who are chosen to represent their fellow employees for
the purpose of resolving disputes or handling grievances take place outside working
hours, or that wages be deducted for the time taken up by this process. The conduct of
the Employer in this case is not therefore, in our opinion, a violation of Section

11(1)(d).

It is our view, however, that this conduct may nonetheless have constituted an unfair
labour practice under Section 11(1)(c). The general obligation to bargain which is
imposed upon an employer by the certification order is not, as counsel acknowledged,
limited to the negotiation or administration of a collective agreement. It embraces all
aspects of the relationship between an employer and employees which may affect their
terms and conditions of employment.

In that case, no collective agreement was in place, and so, s. 11(1)(d) of the Acz was inapplicable.

‘While we do not ascribe any finding of bad faith on the part of the Employer in Mr. Third's refusal to
meet with Mr. Meinema, the ramifications of that failure may be subtle but serious: in preventing Mr.
Meinema from carrying out the duties of his position the result may be an undermining of the authority

of the Union and of the status of Mr. Meinema in the eyes of employees.

We are of the opinion that Mr. Third, acting on behalf of the Employer, was in violation of 5. 11(1)(d)
of the Act in refusing to meet with the Union's grievance committee including Mr. Meinema, a duly
appointed representative of the Union. It is no answer for the Employer to say that the formal steps of

the grievance procedure in the collective agreement had been duly fulfilled and that it was seeking to
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engage in a more informal discussion process rather than to re-open the final step of the grievance
procedure. Having made the overture to the Union in indicating that the Employer wanted to discuss
the grievances further, and having obtained the response of the Union that it was agreeable to doing so,

the Employer could not then seek to dictate who the Union's representatives in that discussion would

be.

This is not to say that a party can unreasonably insist upon meetings and discussions for an illegitimate
purpose under the guise of negotiating for settlement of grievances, but this was certainly not the
situation in the present case. The Union in this case had every right to accept the Employer's offer of

further negotiation free of any condition as to who its representatives could or could not be.

However, we were pleased to hear that, since this application was filed, Mr. Third has apparently
resolved his differences with Mr. Meinema and negotiation for settlement of the grievances has

continued. Accordingly, a simple cease and desist order shall issue.
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TREVOR SARANCHUK, Applicant and UNITED STEELWORKERS OF AMERICA,
Union and CAPITAL PONTIAC BUICK CADILLAC GMC LTD., Employer

LRB File No. 152-98; December 16, 1998
Chairperson, Gwen Gray; Members: Gloria Cymbalisty and Gordon Hamilton

For the Applicant: Trevor Saranchuk
For the Union: Angela Zborosky
For the Employer: Ray Lunn

Decertification - Interference - Applicant’s rationale for applying for rescission
is plausible - Board declines to draw an inference of employer interference.

Decertification - Interference - Board finds mo suggestion that applicant's
optimism regarding ability to retain employment benefits following rescission
encouraged by employer - Fact that employer provided list of employees to
applicant on applicant's request also not sufficient in this case to show employer
interference.

Decertification - Practice and procedure - Board orders vote where evidence of
majority support filed with application and no evidence on which to justify
dismissal of application under s. 9 of The Trade Union Act.

The Trade Union Act, ss. 5(k) and 9.

REASONS FOR DECISION

Background

Gwen Gray, Chairperson: Trevor Saranchuk applied during the open period to rescind the
certification Order issued by the Board to the United Steelworkers of America ("USWA"). USWA was
certified by the Board on August 4, 1992, USWA and Capital Pontiac Buick Cadillac GMC Ltd.
("Capital") are parties to a collective agreement with effective dates from September 1, 1995 to August
31, 1999 and the application for rescission was made on July 30, 1998.

This is the second rescission application made by Mr. Saranchuk. The first application was dismissed
by the Board in Reasons for Decision issued April 14, 1998 ([1998] Sask. L.R.B.R. 286) on the basis
that Mr. Saranchuk did not file majority support with the application.
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Facts

Angela Zborosky, counsel for USWA, cross-examined Mr. Saranchuk on his application. Mr.
Saranchuk testified that he was hired by Capital in November, 1996 and is the most junior painter in the
autobody shop. Counsel attempted to have Mr. Saranchuk acknowledge that he was assigned more
work than another more senior employee contrary to the collective agreement provision requiring the
assignment of work by seniority. However, Mr. Saranchuk explained that the more senior employee
performed different work than Mr. Saranchuk. Mr. Saranchuk testified that he typically received 200 or

more hours of work a month. His income for the past year was approximately $35,000 gross.

Mr. Saranchuk was not aware that the workplace was unionized until his job interview. At that time, he
had no feelings for or against USWA. He indicated that he was motivated to bring both applications for
rescission because he was not happy with USWA. He testified that he did not feel that he received

enough from USWA compared to what he was required to pay each year in union dues.

Mr. Saranchuk was familiar with the collective agreement and the provisions it made for unjust
dismissal, grievances, wages and fair assignment of work, paid sick leave and other benefits that are
over and above the conditions required by The Labour Standards Act, R.S.S. 1978, c. L-1. Mr.
Saranchuk acknowledged that there were a number of benefits contained in the collective agreement
that may not continue if the workplace is decertified. Nevertheless, he was not personally worried
about losing work or losing the benefits in question. Mr. Saranchuk indicated that he did not tell any
employees who signed the cards in support of his application for rescission that they would keep their

current wage rates and benefits.

With respect to this application and his earlier application, Mr. Saranchuk testified that a co-worker had
explained the "open period" for applying for rescission. The co-worker had brought a rescission
application some years earlier. Mr. Saranchuk then phoned a couple of lawyers in the telephone book
who directed him to Mr. LeBlanc. Mr. LeBlanc represented Mr. Saranchuk on the first application and
assisted Mr. Saranchuk in filing the second application. He testified that he had no prior relationship

with Mr. LeBlanc and was unaware until shortly before this hearing that Mr. LeBlanc's law firm had

represented Capital on a previous application.
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In the previous application for rescission, Mr. Saranchuk was personally responsible for the costs of
legal representation which amounted to something over $200. This account was still owing and Mr.
Saranchuk indicated that he was hopeful that other employees would assist him in paying the legal

account once the application was successful.

Mr. Saranchuk testified that he was assisted in his attempt to obtain signatures for the rescission
application by Budd Ryan, a mechanic in the service area. Mr. Saranchuk and Mr. Ryan approached
employees in the parking area behind Capital's place of business after work hours and on public
property. Mr. Saranchuk did not discuss the matter with anyone during work hours and he was not
aware if management knew that a rescission campaign had commenced. Mr. Saranchuk thought that he
was required to conduct the campaign away from Capital's property and on off-work time. He

concluded this from reading the decertification package from the Labour Relations Board.

He did, however, obtain a list of names, addresses and phone numbers from Ray Lunn, Comptroller for
Capital, on both rescission campaigns. Mr. Saranchuk testified that he asked Mr. Lunn to provide him
with a list of names of employees. He was not asked to provide Mr. Lunn with a reason for requesting

such a list.

Mr. Lunn explained under oath to the Board that Capital was obligated under the terms of the collective
agreement to maintain a seniority list. During the last few months, USWA had not designated an
employee to act as shop steward. In these circumstances, Mr. Lunn thought it was appropriate to
provide the seniority list to any employee who requested it. The list contained the names, addresses,
phone numbers and date of hire of employees. Mr. Lunn testified that he provided the list to both Mr.
Saranchuk and Mr. Ryan. He acknowledged that he suspected the list was being used for the purpose of
a rescission application when Mr. Saranchuk made his last request for it. He denied, however, having

any direct knowledge of such a campaign.

Relevant Statutory Provisions

The Trade Union Act, R.S.S. 1978, c. T-17 (the Acf) provisions dealing with rescission applications are

as follows:

5. The board may make orders:
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(k) rescinding or amending an order or decision of the board made
under clause (a), (b) or (c) where:

(i) there is a collective bargaining agreement in
existence and an application is made to the board to
rescind or amend the order or decision during a
period of not less than 30 days or more than 60 days
before the anniversary of the effective date of the
agreement, or

notwithstanding that a motion, application, appeal or other
proceeding in respect of or arising out of the order or decision is
pending in any court.

6(1) In determining what trade union, if any, represents a majority of employees in an
appropriate unit of employees, in addition to the exercise of any powers conferred
upon it by section 18, the board may, in its discretion, subject to subsection (2), direct
a vote to be taken by secret ballot of all employees eligible to vote to determine the

question.

9. The board may reject or dismiss any application made to it by an employee or
employees where it is satisfied that the application is made in whole or in part on the
advice of, or as a result of influence of or interference or intimidation by, the employer

or employer's agent.

Arguments

Ms. Zborosky referred the Board to several previous decisions of the Board dealing with employer
interference in applications for rescission. In particular, counsel referred to Wells v. Remai Investment
Corporation and United Food and Commercial Workers, Local 1400, [1996] Sask. L.R.B.R. 194, LRB
File No. 305-95; Mand=ziak v. Remai Investment Co. Ltd and Saskatchewan Joint Board, Retail,
Wholesale and Department Store Union, [1987] Dec. Sask. Labour Rep. 35, LRB File 162-87; Cook v.
Shelter Industries Inc. and International Woodworkers of America, Local 1-184, [1981] Mar. Sask.
Labour Rep. 34, LRB File No. 368-80; Pfefferle v. Ace Masonry Contractors Ltd. and Bricklayers and
Masons International Union of America, Local 3, [1984] Aug. Sask. Labour Rep. 45, LRB File No.
225-84; Poberznek v. United Masonry Construction Ltd. and International Brotherhood of Bricklayers
and Allied Crafismen, Local Union #3, {1984} Oct. Sask. Labour Rep. 35, LRB File No. 245-84; and



760 Saskatchewan Labour Relations Board Reports [1998] Sask. L.R.B.R. 756

Wilson v. Remai Investment Co. Ltd. and Saskatchewan Joint Board, Retail, Wholesale and Department

Store Union, [1990] Fall Sask. Labour Rep. 97, LRB File No. 088-90.

Counsel argued that the Board should dismiss Mr. Saranchuk's application because it has been tainted
by employer influence. In the alternative, counsel asked that the Board direct a vote among the.

employees in the bargaining unit.

Counsel argued that employer influence could be inferred from the following evidence: (1) Mr.
Saranchuk's lack of a plausible explanation for bringing the rescission applications; (2) the rehearsed
nature of Mr. Saranchuk's evidence; (3) Mr. Saranchuk's lack of fear of losing work or benefits as a
result of the rescission application; (4) the lack of knowledge shown by Mr. Saranchuk of USWA's dues
structure; (6) the provision of employee lists by Capital containing more information than was
requested by Mr. Saranchuk; and (7) the lack of a coherent explanation of why other employees support
the rescission application. Counsel argued that employer interference is often subtle and difficult o
detect by direct means. Counsel noted that the employees have been dealing with the uncertainty of -
union representation for some months. The first application was dismissed in April of 1998 for lack of
support. Counsel asserts that Capital would have been aware of Mr. Saranchuk's organizing efforts, if

not on the first round, at least with respect to the second attempt.

Counsel also noted Mr. Saranchuk's testimony with respect to the legal costs incurred on the first
application. She asked the Board to conclude that Mr. Saranchuk's evidence with respect to the costs

lacked credibility.

Mr. Lunn, for Capital, explained to the Board his role in providing Mr. Saranchuk copies of the
seniority lists. He testified that he was obligated to maintain the list under the seniority provisions
contained in the collective agreement. Because there was no elected shop steward, he interpreted the
collective agreeﬁlent as requiring him to provide the list to any member of USWA who requested it. He

did not ask employees why they were requesting the list.

Mr. Saranchuk rested his arguments on the material filed with the Board in his application.
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Analysis

In this instance, the Board finds that there is no direct evidence of employer interference in the making
of the rescission application. The question then is whether or not there is any evidence from which the
Board can draw an inference of employer interference. In three cases cited by counsel, Ace Masonry
Contractors Ltd., supra, United Masonry Construction Litd., supra, and Remai Investment Co. Ltd.
(Wilson), supra, the Board reviewed the explanations given by applicants for rescission and drew
inferences from that evidence, or lack thereof, relating to employer interference. In the Ace Masonry

Contractors Ltd. case, the Board concluded as follows, at 46:

Although the applicant denies having discussed this application with the co-owners
and the members of their family, the Board finds it difficult to accept that denial at face
value since all of the employees work fairly closely with one another. Furthermore, the
Board is not satisfied that the applicant has an honest belief, well founded or
otherwise, that the union has failed to adequately carry out its responsibilities as his
bargaining agent. He attempted but failed to advance any credible rationale for
applying for rescission, and that, coupled with all of the other circumstances, leads the
majority of the Board to conclude that the application has been made in whole or in
part as a result of influence of the employer.

The "other circumstances” alluded to by the Board in the above quotation included the presence of the

owrner's son, son-in-law and nephew in the bargaining unit.

In United Masonry Construction Ltd., supra, the Board reviewed the applicant's testimony and drew the

following conclusions, at 36:

In the Board's opinion, the Applicant gave no plausible explanation for wishing to have
the Certification Order rescinded. He testified that he was applying because "everyone
else is", although according to him he had spoken to no one else about the matter
except a friend who works in Alberta.

According to the Applicant, he had made no inquiries about the state of negotiations
between the employer and the union, he had no information about his future job
prospects, and he had experienced no shortage of work except during the normal
winter slow down in January. He denied discussing the application with his brother,
with anyone in management, with any representative of the Union, or with any other
tradesmen in Saskatchewan. Although he had no reason to believe that he would be
laid off, he expressed concern that there would be a shortage of work because existing
wage rates were 100 high.
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According to the Applicant, it was simply coincidence and good luck that he first
consulted a lawyer during the 30 - 60 day "open period" for applying for rescission.

... [The Board] cannot accept the proposition that the Applicant acting spontaneously,
alone, and at his own expense, with no knowledge of industrial relations between the
emplover and the union, and no idea of how the application might affect him
personally, took it upon himself to retain a lawyer to apply for rescission at a time that
happened to coincide with the available open period.

Employer influence is rarely overt. Under the circumstances, the only inference the
Board can draw is that this application was made in whole or in part on the advice or
as a result of influence by the employer.

In Remai Investment Co. Ltd. (Wilson), supra, the applicant's lack of a coherent rationale for opposing
the union in the workplace was one of the factors leading the Board to conclude that the employer had

influenced or interfered with the rescission application.

In the present case, Mr. Saranchuk rejects USWA because it costs him money and he is willing to
forego the benefits of the collective agreement for himself and other employees in order to save the
dues money. He is confident in his own abilities to keep his job and his current rate of pay and benefits.
Although Mr. Saranchuk was unaware of the actual percentage used to determine his union dues, he
was aware of the annual amount that he paid and the fact that union dues were calculated as a

percentage of his income, not at a flat monthly rate.

The Board concludes that Mr. Saranchuk is somewhat typical of younger employees who are concerned
more with immediate financial gain than they are with more long term needs such as health benefits,
pensions and the like. Nevertheless, Mr. Saranchuk's explanation is a plausible one. As a result, the

Board will not draw an inference of employer interference in this situation.

The Board did not find that Mr. Saranchuk's evidence was rehearsed in the sense that he had carefully
anticipated and prepared answers to questions posed by counsel for the Union. He did read his opening
remarks to the Board which we assume he had assistance in preparing from Mr. LeBlanc, whom he
acknowledged he had talked to the day before the hearing. We are not convinced that this fact points to
employer influence or interference when it is explained by Mr. Saranchuk's experience with the

rescission process and his contact with an experienced labour lawyer.
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There is no doubt that Mr. Saranchuk was confident in his ability to retain his job and his pay and
benefits following the rescission application, even though he will not retain the benefit of the collective
agreement if the application is successful. At that point, the terms and conditions of employment for
the employees revert to the common law and to the minimum standards set out in The Labour
Standards Act. There 1s no guarantee that the terms and conditions of work will remain the same,
improve or worsen for employees once the certification Order is rescinded. In this regard, however,
although Mr. Saranchuk may be overly optimistic in his own ability to retain the benefits he now

enjoys, there is no suggestion in the evidence that his optimism has been encouraged or influenced by

Capital.

USWA was also concerned that Capital influenced or interfered in the making of this application by
providing Mr. Saranchuk with the list of employees, including occupations, addresses and telephone
numbers. Mr. Saranchuk testified that he simply asked for a list without explaining why he needed a
list of employees. Mr. Lunn testified that he thought it was proper to provide employees with the
seniority list when there was no shop steward in the workplace. Mr. Lunn acknowledged, however, that
he suspected the list was being used by Mr. Saranchuk to obtain support for the rescission application
although he denied having any direct knowledge of the application. Mr. Saranchuk testified that the list

was not totally up-to-date, in any event, as it contained the names of employees whom he knew had

resigned their employment.

The Board does not conclude from this evidence that Capital improperly influenced or interfered with
the application. Normally, the seniority list would be posted in the workplace and would be available
on a bulletin board for employees to copy. Mr. Lunn concluded that, in the absence of a shop steward,
he was required to provide the information to USWA members who requested it. In the absence of a
shop steward, Mr. Lunn's conclusion does not appear to be unreasonable. There is no evidence that he
was selective in choosing which employees he would assist by providing them with the seniority list.

We would assume that USWA, on request, would be provided with the same information.

Mr. Saranchuk did not explain why other employees do not support USWA. He intimated that he did
not have difficulty obtaining signatures supporting his application, but he obtained them without
discussing the matter in detail with employees. He avoided contacting employees whom he knew from
the last application supported USWA. The cause of the discontentment with USWA. is unknown. The

Board is not convinced that Mr. Saranchuk is unaware of the reasons for the movement to expel
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USWA,; he has organized two attempts to decertify USWA and has surely spoken to employees at some
length about the pros and cons of belonging to USWA. There may be a variety of reasons why Mr.
Saranchuk did not wish to disclose those discussions or reasons with the Board. However, this is not

sufficient in our view to taint the application with an inference of employer interference or influence.

In conclusion, the Board finds that there is no evidence on which it can conclude that the application
was influenced or interfered with by Capital so as to justify its dismissal under s. 9 of the 4ct. Mr.
Saranchuk has filed majority support with the application. As a result, the Board will order a vote
among employees in the bargaining unit who were employed on the date the application was filed with

the Board and who remain employed on the date of the vote.
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ALLAN WIONZEK, Applicant and INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 2067, Union and SASKPOWER, Employer

LRB File No. 101-98; December 16, 1998
Chairperson, Gwen Gray; Members: Mike Geravelis and Gord Hamilton

For the Applicant: Allan Wionzek
For the Union: Patrick Therrien
For the Employer: N/A

Duty of fair representation - Contract administration - Board finds that union
conducted proper and fair investigation and assessment of grievance before
deciding not to proceed - Union did net breach duty of fair representation.

Duty of fair representation - Scope of duty - Duty does not oblige union to
grieve all matters brought to its attention by its members - Decision not to
pursue grievance may only be attacked if arbitrary, discriminatory or in bad

faith.

The Trade Union Act, s. 25.1.

REASONS FOR DECISION

Background

Gwen Gray, Chairperson: Allan Wionzek filed an application with the Board alleging that the
International Brotherhood of Electrical Workers, Local 2067 (the "Union") failed to fairly represent him
in a grievance against SaskPower. Mr. Wionzek works at SaskPower as a special equipment operator.
He holds a Grade 12 certificate and an electronic communication technician certificate from the
Saskatchewan Institute for Applied Science and Technology ("SIAST"). In early 1998, Mr. Wionzek

applied for a position called metering technician. The job posting set the qualifications as follows:

Grade XII English, Algebra, Geometry-Trigonometry, and Physics. Diploma in
Electrical, Electronic, or Instrumentation Engineering Technology from a recognized
institute;, or possess the Province of Saskatchewan or Interprovincial Journeyman
Electrician Certificate and two years' post-Journeyman experience; or possess the
SaskPower Journeyman Lineman Certificate. Journeymen linemen must have the
Metering Conversancy Standing and two years' combined experience in any of the
Jfollowing: Assistant Service & Maintenance Operator, Service & Maintenance
Operator, Assistant District Operator, District Operator, or Charge District Operator.
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It is clear from the evidence that Mr. Wionzek did not possess the qualifications set out in the job
posting. SaskPower determined that there were no qualified in-house candidates and advertised the
position in the Leader-Post. In the advertisement, the job qualifications were stated somewhat more
broadly than what were set out in the internal job posting. The advertisement stated the job

qualifications as follows:

Diploma in Electrical, Electronic or instrumentation Engineering Technology from a
recognized institute; or Province of Saskaichewan or Interprovincial Journeyman
Electrician Certificate and two years' post-Journeyman experience.

A suitable combination of relevant education and experience may also be considered.

After reading the advertisement, Mr. Wionzek approached his shop steward, Kirby Sanden, and asked
the Union to grieve Mr. Wionzek's unsuccessful bid. Mr. Wionzek claimed that his certificate in
electronic communication technology qualified him for the metering technician position because it gave
him a "suitable combination of relevant education and experience” as required by the SaskPower

advertisement.

Mr. Sanden advised Mr. Wionzek that no grievance could be filed against SaskPower because Mr.
Wionzek did not possess the qualifications set out in the job posting. On April 5, 1998, Mr. Wionzek
wrote the Union with his complaint and requested the reasons for SaskPower's refusal to appoint him to

the position.

Gord Laverdiere, Assistant Business Agent for the Union, wrote SaskPower asking for the reasons for
Mr. Wionzek's unsuccessful bid. Mr. Whitehead, Supervisor of Administration for SaskPower,
responded by indicating that Mr. Wionzek's certificate in electronic communications conferred only a
"technician" status, as opposed to the job qualification of diploma in electrical, electronic or

instrumentation engineering technology which confers "technologist” status.

Mr. Laverdiere testified that he investigated Mr. Wionzek's grievance by obtaining the course outline
for the technician program and by speaking to a SIAST instructor in that program. He also discussed
the matter with the Union’s grievance committee. The committee concluded that the technician
program did not meet the qualifications set out in the job posting and there was no viable grievance as a
result. Garth Ormiston, Business Manager, was assigned to discuss the Union's decision with Mr.

Wionzek.
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Mr. Laverdiere explained fhat the Union objected to SaskPower's reference in its job advertisement to
"a suitable combination of relevant education and experience" and it advised SaskPower that if a
candidate was hired without the posted qualifications, it would grieve the appointment. Since this
occurrence, Mr. Laverdiere testified that SaskPower no longer refers to "a suitable combination of

relevant education and experience” in its job advertisements.

Mr. Laverdiere and Patrick Therrien, both officers of the Union and members of the grievance
committee at the relevant time, outlined the considerations given by the Union to filing a grievance and
testified that Mr. Wionzek had been treated in the same manner as any other Union member who may
have a grievance against SaskPower. Mr. Laverdiere testified that the Union did not have time to take
grievances that it did not view as likely to be successful. Mr. Therrien explained that the Union must
consider its duty to fairly represent employees, along with its view of the likely outcome of the
grievance, the harm to labour relations 1if it were to file frivolous grievances and the cost of filing such
grievances. He indicated that if the technician program was to be accepted by SaskPower as an
appropriate job qualification that change would need to come about through discussions involving
SaskPower, SIAST and the Union. Mr. Therrien testified that SaskPower has an entire department

devoted to the setting of job qualifications and job training.

Mr. Wionzek made reference to a letter of understanding negotiated between the Union and SaskPower
which is entitled "Conditions for the Waiver of Educational Requirements” and he claimed to be
entitled to rely on the letter of understanding to obtain the position of metering technician without the

required certificate so long as he did obtain the certificate within the two year time period set down in

the letter of understanding.

Mr. Therrien explained in evidence that the letter of understanding permitted employees who possess
the required trade certificates for a posted position, but who lack the general educational requirements

such as Grade 12, to upgrade their educational status after successfully bidding on a posted position.

Gus Naqvi, Acting Program Head of the Electronic Communication Technician Program at SIAST,
testified that most graduates of this program obtain jobs in the communication end of the electronics
business. He did not know of any graduates, other than Mr, Wionzek, who worked for SaskPower. He

was unable to say with certainty that graduates of this program would be able to perform the functions
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of metering technician although he was certain that the general courses taught in basic electronics

would be applicable to the metering technician position.

Relevant Statutory Provisions

The Board must consider s. 25.1 of The Trade Union Act, R.S.S. 1978, ¢. T-17 (the "Acr"), which

provides as follows:

25.1  Every employee has the right to be fairly represented in grievance or rights
arbitration proceedings under a collective bargaining agreement by the trade union
certified to rvepresent his bargaining unit in a manner that is not arbitrary,
discriminatory or in bad faith.

Analysis

Section 25.1 of the Acr requires the Union to act in a manner with respect to the grievance of an
employee that is not arbitrary, discriminatory or in bad faith. In Canadian Merchant Services Guild v.
Gagnon, [1984] 84 C.L.L.C. 14,043 (S.C.C.) the Supreme Court of Canada discussed the meaning of

these terms as follows, at 12,185:

.. . The union must not be actuated by bad faith, in the sense of personal hostility,
political revenge, or dishonesty. There can be no discrimination, treatment of
particular employees unequally whether on account of factors such as race or sex
(which are illegal under the Human Rights Code) or simple, personal favouritism.
Finally, a union cannot act arbitrarily, disregarding the interests of one of the
employees in a perfunctory manner. Instead, it must take a reasonable view of the
problem before it and arrive at a thoughtful judgment about what to do afier
considering the various relevant and conflicting considerations. (Rayonier Canada
(B.C) L., (1975) 2 CLRBR 196 at 201-202).

In the present case, there is no suggestion on the evidence that the Union was motivated by bad faith or
that it treated Mr. Wionzek in a discriminatory fashion, favouring others over him for unjustified -

reasons. Mr. Wionzek's claim then falls to be evaluated under the heading of arbitrary freatment.

The Board finds that the Union conducted a proper investigation of Mr. Wionzek's grievance. Mr.

Laverdiere investigated Mr. Wionzek's claim that his technician's certificate constituted equivalent
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education and experience. He reported his findings to the grievance committee. Mr. Ormiston, in
particular, was experienced with the requirements of the posted position and the collective agreement.
After mvestigation and discussion, the committee concluded that the electronic communication
technician program was not equivalent to the qualifications listed in the job posting. Based on this

review of the merits of Mr. Wionzek's grievance, the committee decided not to proceed with a

grievance on Mr. Wionzek's complaint.

In our view, the process undertaken by the Union was not perfunctory, unreasonable or lacking in
thoughtfulness. The matter was explored in detail and a fair assessment of the grievance was made.
The duty of fair representation set out in s. 25.1 of the Act does not oblige the Union to grieve all
matters brought to its attention by its members. In addition, the Union's decision cannot be overturned
by the Board simply because the employee is unhappy with the outcome. It can-only be attacked if the

manner in which the decision was reached violated one of the standards set out above.

In these circumstances, we find that the Union has not violated s. 25.1 of the Acr and the application is

hereby dismissed.
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GRAPHIC COMMUNICATIONS INTERNATIONAL UNION, LOCAL 75M,
Applicant and STERLING NEWSPAPERS GROUP, A DIVISION OF HOLLINGER
INC., Respondent

LRB File No. 174-98; December 24, 1998
Chairperson, Gwen Gray; Members: Hugh Wagner and Mike Carr

For the Applicant: Drew Plaxton
For the Respondent: Dennis Ball, Q.C.

Bargaining unit - Appropriate bargaining unit - Board policy - Board lists four
situations where under-inclusive units will not be considered appropriate -
Board then certifies under-inclusive unit in order to ensure that right of
employees to organize is given primacy.

Bargaining unit - Appropriate bargaining unit - Community of interest - Board
finds that press room employees are skilled and discrete group who are not
regularly interchanged with employees in other departments and who are a
viable unit in an industry which has been historically difficult to organize -
Board finds press room employees are appropriate bargaining unit.

Bargaining unit - Appropriate bargaining unit - Board policy - Board
distinguishes between situation where second union attempts to organize
employees of an employer with an "all employee” certification Order in place
and situation where second union attempts to organize employees of an
employver with an under-inclusive certification Order in place - Board
distinguishes situation before it from recent middle management decisions.

The Trade Union Act, ss. 2(a), 5(a), 5(b) and 5(¢c).

REASONS FOR DECISION
Background

Gwen Gray, Chairperson: On September 9, 1998, the Graphic Communications International Union,
Local 75M ("GCIU") filed a certification application for all employees employed in the press room at
the Leader-Post, a daily newspaper owned by Sterling Newspapers Group, a Division of Hollinger Inc.
(the "Employer") in Regina. The Employer opposed the application on the basis that the unit applied

for was not an appropriate bargaining unit.
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On September 25, 1998, the Board received a copy of a letter addressed to GCIU from a group
identified as "the pressmen - Leader-Post Regina." The letter indicated that it was copied to Bob
Calvert, Vice President & Distributor of Sterling Newspaper Group, and to Greg McLean, General
Manager of the Leader Post. The letter requested GCIU to abandon its attempt to represent the
pressmen at the Employer. After receiving a copy of the letter, the Board took the extra step of posting
a notice of hearing at the Employer's premises to advise the interested employees of the time and date

of the hearing. However, no employees attended at the hearing to oppose the application.

At the outset of the hearing, GCIU and the Employer agreed to add the names of Kristine Jackson and

Shana Stinson to the statement of employment.

Facts

The central issue in this application is whether the employees in the press room, who represent a small
portion of the total workforce at the Employer, constitute an appropriate unit for the purpose of

bargaining collectively with the Employer.

GCIU originated from five different craft unions in the printing trades: photoengravers, pressmen,
stereotypers and electrotypers, bookbinders and lithographers. It currently represents employees at 35
newspapers in Canada under 56 separate collective agreements. The size of GCIU's bargaining units
varies between 4 to over 200 employees. It tends to organize the production workers in newspapers
while other unions, such as The Newspaper Guild ("TNG"), tend to represent the editorial and office
employees, although they all apparently cross lines into each others jurisdictional turf. There are some
"wall to wall" bargaining units within the newspaper industry such as the Communication Energy and

Paperworkers bargaining unit at the Vancouver Sun.

Within the production end of the newspaper business, GCIU represents various configurations of
employees. For instance, at the Toronto Star, GCIU holds separate certifications for mailers,
platemakers, pressroom and paper handling, and engravers. In some locations, its multiple units may be
represented by more than one local of GCIU. The representation patterns flow from the organizing that

was carried out by the older craft unions, which eventually merged to form GCIU.
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The Leader-Post employs approximately 240 full-time employees who work in different departments,
including editorial, administration, pre-press, circulation, mailroom, advertising, pressroom, systems
and maintenance. All employees work out of the same building. None of them are currently
represented by a union, although TNG did apply to be certified for an "all employee" unit in 1996. TNG

has recently made application to the Board seeking to represent editorial staff of the Employer.

Board records indicated that there have been a number of applications for certification filed with respect
to employees at the Employer going back to the 1950's. The Typographical Union held a certification
for its trade from February, 1951 to March 7, 1973, at which time a rescission application was granted.
The Regina Newspaper Guild held a certification for the circulation department from June 9, 1981 to
July 7, 1982.

Arguments

From GCIU'S point of view, employees in the pressroom have similar working conditions and craft
skills. They do not intermingle with other groups of employees within a newspaper and they work in
close physical proximity with other pressmen. According to GCIU, the pressmen are a "discrete" unit

of skilled tradepersons.

Mr. Plaxton, counsel for GCIU, referred to Saskatchewan Joint Board, Retail, Wholesale and
Department Store Union v. Canadian Pioneer Management Group et al., [1978] May Sask. Labour
Rep. 37, LRB File No. 661-77, for the proposition that the Board is entitled to certify "an" appropriate
bargaining unit, as opposed to "the" appropriate bargaining unit. Counsel argued that where there is a

strong community of interest, the unit is prima facie appropriate for collective bargaining.

Counsel also referred to Hotel Employees and Restaurant Employees International Union, Local 676 v.
Gene's Ltd., [1984] July Sask. Labour Rep. 37, LRB File No. 495-83, for the proposition that the onus is
on the employer to establish that fragmentation of bargaining into more than one group will impair the
collective bargaining process. Counsel pointed out that there was no evidence demonstrating that the

proposed unit would result in an impaired ability to bargain collectively.
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On the question of burden of proof, counsel also referred to the Board's decision in University of
Saskatchewan Faculty Associaiion v. University of Saskatchewan, {1995] 1st Quarter Sask. Labour Rep.
201, LRB File No. 127-94, at 209, where the Board placed the onus of proving additional facts relating
to the existence of employees excluded from the bargaining unit proposed by the association on the
employer. GCIU also relied on the Board's discussion in this case of the principles that assist in
determining if a proposed bargaining unit is appropriate for collective bargaining. Counsel concluded

from this case that the test for "appropriateness" under The Trade Union Act, R.S.S. 1978, ¢. T-17 (the

"Aer"y, 1s the viability of the bargaining unit.

Counsel also relied on Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v.
O.K. Economy Stores Ltd., [1990] Fall Sask. Labour Rep. 64, LRB File No. 264-89, which set out the
factors for determining the appropriateness of a bargaining unit as including the following: whether the
proposed unit will be able to carry on a viable collective bargaining relationship with the employer; the
community of interést shared by the employees in the proposed unit; organizational difficulties in
particular industries; the promotion of industrial stability; the wishes or agreement of the parties; the
organizational structure of the employer and the effect that the proposed unit will have upon the

employer's operations; and the historical patterns of organization 1n the industry.

Counsel for GCIU also referred to the following decisions where smaller bargaining units have been
accepted in the printing and newspaper industry: The Flyer Force, A Division of Southam Inc. v.
International Typographical Union, Local No. 70 (Vancouver Mailers' Union), [1987] B.CLR.B.R.
No. 50/87; Graphic Communications International Union v. Southam Inc., 94 CLLC 16,034 (Alta.
LRB); The Ottawa Citizen, A Division of Southam Inc. and Ottawa Newspaper Guild, Local 205,
[1987] 18 CLRBR (NS) 104 (Ont. LRB); Graphic Communications International Union, Local 34M v.
Southam, Inc., unreported, Alberta LRB File No. CR-02427.

The Union argued that the Board should give primacy at this stage to the rights of the employees to

organize in a trade union of their own choosing, which right is enshrined in s. 3 of the dcz.

From the Employer's point of view, employees in the pressroom are not dissimilar from employees in
the pre-press area or the mail room. As a stand alone unit, the press room employees have the ability to
shut down the entire newspaper operation by shutting down the press. Relying on the experiences in

other jurisdictions, Mr. Ball, Q.C., counsel for the Employer, argued that a bargaining unit comprising
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only employees in the pressroom would be nappropriate. In particular, counsel argued against the
establishment of departmental bargaining units that have the ability to disrupt the work of the entire
enterprise during a collective bargaining dispute. Counsel noted that Labour Relations Boards in other
provinces have taken steps to consolidate existing bargaining structures in the newspaper industry into

one bargaining unit.

Counsel for the Employer cited Hotel Employees & Restaurant Employees Union, Local 767 v. Regina
Exhibition Association Lid., [1986] Oct. Sask. Labour Rep. 43, LRB File No. 015-86, for the
proposition that the Board will not design bargaining units based on the extent of the union's organizing.
Such units must have a rational and defensible boundary. Counsel pointed out the relationship between
s. 3 and ss. 5(a) and (b) of the Acr and the conflicts that can arise in attempting to achieve both the goal
of respecting employee choice and the goal of designing rational, functional bargaining units. Counsel
also pointed out the Board's preference for large bargaining units and cited PSAC v. Casino Regina,
[1996] Sask. LR.B.R. 454, LRB File No. 068-96, and the cases cited therein in support of this

preference.

Counsel also referred the Board to newspaper cases in other jurisdictions where the craft model of
certification has been rejected in favour of an "all employee” model. In The Spectator, A Division of
Southam Inc., [1981] OLRB Rep. Aug. 1177, the Ontario Board referred to the decision of the National
Labour Relations Board in Leaf-Chronical Company (1979), 244 NLRB 1104; 102 LRRM 1306. In
that decision, the National Board concluded that two bargaining units were appropriate, one being 2
comprehensive unit including all mechanical department employees of the newspaper and the second
being the newsroom and editorial employees. In The Spectator decision, supra, the Ontario Board gave
notice that it may not in the future permit departmental, non-craft units in the printing and newspaper

sector.

Counsel also referred the Board to The Windsor Star, A Division of Southam Inc., [1995] OLRB Rep.
May 714 where, on the application of the trade union, the Ontario Board combined a craft bargaining
unit with a non-craft bargaining unit, indicating the trend in Ontario to move away from craft units and

fragmented bargaining in the newspaper industry.
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In this case, counsel argued that the proposed bargaining unit would result either in undue
fragmentation of the bargaining units and bargaining agents, or in other employees being confined to
representation by GCIU in future attempts to organize. This second consequence flows, according to
the Employer, from the Board's recent decisions dealing with middle management bargaining units,
including Saskatchewan Government Employees' Union v. Saskatchewan Liquor and Gaming
Authority; Saskatchewan Ligquor Store Managers Association v. Saskatchewan Liquor and Gaming
Authority, [1997] Sask. LRB.R. 836; [1998] Sask. L.R.B.R. 512; LRB File Nos. 037-95 & 349-96.
Counsel argued that once there is a union in a workplace, unless unrepresented employees can
demonstrate an inherent conflict of interest with the in-scope employees, the unrepresented employees

will also be represented by the original union.

On the question of undue fragmentation, counsel referred the Board to Young Women's Christian
Association v. Canadian Union of Public Employees, Local 1902-08 et al. (1992), 17 C.L.R.B.R. (2d)
156; [1992] 4th Quarter Sask. Labour Rep. 71, LRB File No. 123-92 for the proposition that a
determination of an appropriate bargaining unit entails a balancing of the community of interest shared
by employees in the proposed unit against the industrial instability caused by excessive fragmentation
of bargaining units. Counsel also noted the Board's policy of preferring large, inclusive bargaining
units and referred the Board to Saskatchewan Joint Board, Retail, Wholesale and Department Store

Union v. O.K. Economy Stores Ltd., [1990] Fall Sask. Labour Rep. 64, LRB File No. 264-89.

The Employer also referred the Board to Pacific Press, A Division of Southam Inc. and Graphic
Communications International Union Local 25-C et al. (1997), 32 C.L.LRB.R. (2d) 256; BCLRB No.
B146/96 and BCLRB No. B292/96 as an example of the long term problems of certifying small craft or
departmental units in the newspaper industry. In the Southam case, supra, the British Columbia Labour

Relations Board exercised its power to consolidate bargaining units to consolidate seven bargaining

units representing 1,400 employees into a single unit.
Analysis
The Board considered the evidence and arguments of the parties and has concluded that a bargaining

unit composed of all employees employed in the press room is an appropriate unit for the purpose of

bargaining collectively. There are a number of factors that we rely on to reach this conclusion.
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First, in assessing the viability of the proposed bargaining unit, we note that the employees are a
discrete group who possess special skills and who are distinguishable from other employees in the
newspaper. There is little interchange between the press room employees and other departments of the
newspaper. Historically, press room employees have enjoyed a craft status. The unit is viable in terms
of its ability to engage in effective collective bargaining with the Employer because the members of the

bargaining unit control the printing process. ;

Second, although the Board generally prefers all employee bargaining units over small craft or
departmental units, the Board will maintain a flexible approach to the establishment of bargaining units
in industries which have proven difficult to organize. In this instance, an all employee bargaining unit
was applied for by TNG in 1996 and was unsuccessful. The Employer has operated without any union
representation since 1982. The longest period of union representation at the Employer was the Regina

Typographical Union, Local 657 who held a certification from August 8, 1950 to March 7, 1975.

The Board is faced in this instance with choosing between the rights of employees to organize and the
need for stable collective bargaining structures that will endure the test of time. It is clear from the
decisions in other jurisdictions that the "most" appropriate bargaining units in this industry consist
either of wall-to-wall units or two bargaining units, one consisting of the front end employees, including
office, administration and editorial, and one consisting of the production workers, including pressmen.
Such a configuration would likely result in stable and effective labour relations, in the sense that the
Union would have a significant constituency within the workplace to bargain effectively with the
Employer. The ultimate viability of smaller, less inclusive, bargaining units is, in our experience, and
certainly in the past experience with this Employer, more tenuous over the long run. The proposed unit

can be described in this sense as an under-inclusive unit.

The Board faced a similar dilemma in Hotel Employees & Restaurant Employees Union Local 767 v.
Regina Exhibition Association Ltd., [1986] Oct. Sask. Labour Rep. 43, LRB File No. 015-86, where the
applicant, which had previously unsuccessfully applied to represent all employees in the food services
department of the employer, applied a second time to represent only the concessions department of the

food services department. On the second application, the Board held as follows, at 45:

The fundamental purpose of The Trade Union Act is to recognize and protect the right
of employees to bargain collectively through a trade union of their choice, and an
unbending policy in favour of larger units may not always be appropriate in industries
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where trade union representation is struggling to establish itself. It would make little
sense for the Board to require optimum long ferm bargaining structures if the
immediate effect is to completely prevent the organization of employees. In effect, the
Board is compelled to choose between two competing policy objectives; the policy of
Jacilitating collective bargaining, and the policy of nurturing industrial stability by
avoiding a multiplicity of bargaining units. Where the Board is of the view that an all
employee unit is beyond the organizational reach of the employees it is willing to relax
its preference for all employee units and to approve a smaller unit.

This does not mean, however, that the Board will certify proposed bargaining units
based merely on the extent of organizing. Every unit must be viable for collective
bargaining purposes and be one around which a rational and defensible boundary can

be drawn.

In the Regina Exhibition Association Ltd. case, supra, the Board found that the smaller bargaining unit

comprised of concession workers was an appropriate bargaining unit.

Bargaining units that may be considered to be under-inclusive in their scope have been found by the
Board to constitute appropriate units in a variety of sectors including the service sector (see Regina
Exhibition Association Lid., supra and Retail, Wholesale and Department Store Union v. Nelson
Laundries Limited, [1993] 1st Quarter Sask. Labour Rep. 242, LRB File No. 254-92); casinos (see
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Regina Exhibition
Association Ltd., [1992] 4th Quarter Sask. Labour Rep. 75, LRB File No. 182-92; restaurants (see Hotel
Employees and Restaurant Employees International Union, Local 767 v. Gene's Ltd., [1984] July Sask.
Labour Rep. 37); financial sector (see Saskatchewan Joint Board, Retail, Wholesale and Depariment
Store Union v. Canadian Pioneer Management Group, [1978] May Sask. Labour Rep. 37, LRB File
No. 661-77); and non-profit sector (see Construction and General Workers Union, Local 180 v.

Saskatchewan Writers Guild, {1998] Sask. L.R.B.R. 107, LRB File No. 361-97.

In some situations, however, the Board has refused to certify bargaining units that are composed of
fewer employees than the total employee complement in the business. In Hotel Employees and
Restaurant Employees International Union, Local 767 v. Courtyard Inns Ltd., [1988] Winter Sask.
Labour Rep. 51, LRB File No. 116-88, the Board found that a unit of maintenance employees in a hotel

was not an appropriate unit for the following reasons, at 51:

. . . the historical pattern of organization of large hotels in Saskatchewan like the
Regina Inn indicates that bargaining units significantly larger than the one applied for
by the applicant in this case have been considered appropriate. There is no indication
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that a larger unit would unreasonably inhibit union organization, and there is. no
suggestion that maintenance employees possess a particular community of interest that
would make it inappropriate to include them in a larger unit. The proposed bargaining
unit comprises a numerically insignificant number of employees and the Board has
serious doubts about its viability for collective bargaining purposes. The maintenance
employees in question are not so highly skilled that they would be difficult to replace or
that a withdrawal of their services would put much economic pressure on the
employer. Finally, if the unit applied for in this case were appropriate, then other
units of comparable size would also be appropriate which would lead to piecemeal
certifications, a multiplicity of bargaining units and industrial instability.

In Canadian Union of Public Employees, Local 1902-08 v. Young Women's Christian Association et al.,
[1992] 4th Quarter Sask. Labour Rep. 71, LRB File No. 123-92, the Board refused to carve out a unit of

daycare workers from an "all employee" bargaining unit. The Board commented as follows, at 73:

In determining whether a proposed unit of employees is an appropriate one for the
purpose of bargaining collectively, this Board makes a decision which is of unique
importance in terms of the implementation of the public policy objectives guiding the
institution of collective bargaining. These policy objectives were outlined in a decision
of the Ontario Labour Relations Board in International Federation of Professional and
Technical Engineers v. Canadian General Electric Co. Ltd., [1979] OLRB Rep. Mar.
169, at171:

In assessing the suitability of a proposed unit, the Board is generally guided by
two counter-balancing concerns. Firstly, having regard to the proposed unit
itself, the Board looks fo whether the employees involved share a sufficient
community of interest to comnstitute a cohesive group which will be able to
bargain effectively together. Secondly, looking to the employer’s operation as
a whole, the Board assesses whether a proposed unit is sufficiently broad to
avoid excessive fragmentation of the collective bargaining framework. A
proliferation of bargaining units is not normally conducive to collective
bargaining stability. Not only may it place significant strains on an employer
who would be required to bargain with each group, but it may also hamper the
employees' ability to bargain effectively with the employer. Under the
umbrella of these two guiding principles, the Board seeks to give effect to an
equally important concern: the freedom of association guaranteed to
employees in section 3 of the [Ontario] Act.

There is a range of factors, some of which were put forward for consideration at this
hearing, which may affect the balance of these policy goals in any particular case;
some of these were listed in the decision of the Board in Health Sciences Association v.
South Saskatchewan Hospital Centre [1987] Apr. Sask. Labour Rep. 48, LRB File Nos.
421-85 & 422-83]. Counsel for the applicant Union suggested that the wishes of the
employees to be represented by a particular bargaining agent must be given a high
priority in this regard, and pointed as well to the community of interest of this cohesive

group of employees.
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These factors are clearly important, and the Board must take seriously any indication
of strong attachments of employees, to each other and to a particular bargaining
agent. These factors are not determinative, however. Counsel for the applicant Union
reminded us that the Board should be prepared to certify a unit which does not satisfy
all requirements which the ideal bargaining unit might meet; as a general proposition,
this is quite accurate. A situation in which the Board is asked to choose between two
differently-constituted bargaining units is distinguishable, however, from a situation in
which some less than ideal bargaining unit is contrasted with no collective bargaining
at all.

Where the choice is available, the Board will attempt to decide which is the more
appropriate, if not most appropriate, bargaining unit. A case cited by counsel for the
applicant Union, the South Saskatchewan Hospital Centre decision, supra, suggested
that where such a choice is presented, the Board will choose the unit "most
appropriate for the promotion of long-term industrial stability.”

Another example of the Board refusing to certify an under-inclusive bargaining unit is found in
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Saskatchewan Centre of
the Arts, [1995] 4th Quarter Sask. Labour Rep. 52, LRB File No. 175-95. In that case, the union
applied to represent employees in four of seven departments of the employer's operations. The Board
distinguished the factual situation in the Centre of the Arts casé, supra, from the one dealt with

previously in The Regina Exhibition Association Ltd. case, supra, as follows, at 59-60:

In our view, the situation of this Employer differs significantly from that of the Regina
Exhibition Association Limited. Though there are large numbers of casual employees
involved in both cases, the bargaining units proposed in the Regina Exhibition cases
were based on small and distinct groupings of employees. Here, though the seven
departments have been designated to serve particular administrative and accounting
purposes, it is difficult to draw a line between them in terms of the workforce. There is
little to differentiate the employees in different departments in terms of their skills or
experience, and there is considerable and growing cross-over of employees from one
department to another. Though it was possible to draw a rational boundary around
the wheelers and dealers at the casino or the employees in the concessions in the
Exhibition cases, it is more difficult to draw a line through the pool of employees in
this case in any way which can be defended.

In this case, we have concluded that any line drawn on the basis proposed by the
Union would be essentially arbitrary. Though the departmental divisions have been
made for certain purposes, the employees in the seven departments really constitute a
pool of casual labour which is used without strict regard to these divisions. The
inclusion of some of the departments and the exclusions of others could only, in our
opinion, have a negative effect on the employees in terms of their ability to obtain more
hours by working across departments, and create anomalies in terms and conditions as
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the cumulative impact of distinctions between those vepresented by the Union and
those without representation began to make itself felt.

In Saskatchewan Government Employees’ Union v. Gabriel Dumont Institute of Native Studies and
Applied Research Inc., [1989] Winter Sask. Labour Rep. 68, LRB File No. 118-89, the Board declined
to find a bargaining unit comprising employees of one division of the Institute as an appropriate
bargaining unit. The Board intimated that there was insufficient evidence related to any difficulties in

organizing on a broader basis within the Institute, at 71:

There was no evidence that a larger unit is beyond the organizational reach of the
union, nor is there amy other discernable labour relations reason that would
compensate for the difficulties, actual and potential, for employees and employer alike,
that the proposed unit would create.

From this review of cases, it would appear to the Board that under-inclusive bargaining units will not be
considered to be appropriate in the following circumstances: (1) there is no discrete skill or other
boundary surrounding the unit that easily separates it from other employees; (2) there is intermingling
between the proposed unit and other employees; (3) there is a lack of bargaining strength in the
proposed unit; (4) there is a realistic ability on the part of the Union to organize a more inclusive unit;

or (5) there exists a more inclusive choice of bargaining units.

Overall, the Board is satisfied in this application that the press room employees are a sufficiently skilled
and discrete craft group to justify their separate certification. There is no evidence that the press room
employees are regularly interchanged with employees in other departments. They obviously have a
sufficient ability to bring the work of the newspaper to a halt and possess sufficient bargaining power to
render them a viable collective bargaining unit. In addition, there is recent history establishing the
difficulty of organizing on a more inclusive basis and a past history of lack of success in organizing in
this sector in Saskatchewan. Finally, there is no existing bargaining unit that would be more suitable
for the employees in question. For these reasons, and the reasons stated above, although the unit
proposed is not the most appropriate bargaining unit, the Board is convinced that the proposed unit is,

nevertheless, appropriate for collective bargaining.
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This finding does signal that the Board is placing more emphasis in this instance on the rights of the
employees in the press room to be represented by a union of their own choosing than we are with the
long-term stability of the bargaining relationship. ‘There is no doubt that the history of organizing in
this industry throughout Canada has produced a fragmented maze of craft and industrial units resulting
in jurisdictional disputes and prolonged labour disputes. The Employer's concern for the long term

consequences of fragmented bargaining is justified in the overall context of what has occurred in the

industry in other provinces.

In Saskatchewan, however, the industry has not been plagued by any problems related to multiple
bargaining units because it has remained, by and large, unorganized. At this stage, we believe we are
justified in permitting GCIU to certify on an under-inclusive basis in order to ensure that the right of
employees to organize is given the primacy it is entitled to under s. 3 of the Acz. At some point in the
future, it may be necessary for the Board to rationalize bargaining units in this sector; however, as
stated in The Regina Exhibition Ltd. case, supra at 45, "it would make little sense for the Board to

require optimum long term bargaining structures if the immediate effect is to completely prevent the

organization of employees.”

Finally, we wish to make brief reference to the argument raised by the Employer suggesting that the
certification of GCIU would automatically determine representation for other employees at the
Employer. Counsel for the Employer referred to the Board's recent decisions involving middle
management bargaining units where the Board has adopted a strict process for determining if a position
falls within an "all employee" bargaining unit or a middle management bargaining unit. The Board has
indicated that the test will be restricted to a labour relations purpose test that focuses on the labour
relations conflicts that may arise if a position is placed in the "all employee" unit. In these cases, the
Board was concerned that unions and employers be provided with clear guidelines for delineating

between the two bargaining units where an interface of the two groups is impossible to avoid.

These cases, however, do not establish the principle that the first union to organize in a workplace is the
preferred agent for all other employees. If an under-inclusive bargaining unit is sought, such as in the

present case, there is no presumption that other bargaining agents will be prevented from organizing the

remaining employees.
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However, the situation will be different where the first union to organize in a workplace seeks an "all
employee" bargaining unit, such as occurred in the YWCA case, supra. The second bargaining agent
will be required to meet the tests set out in the middle management cases, if it applies for that group, or
it will need to justify a carve out from the inclusive bargaining unit in a manner that is convincing to the

Board.

We would add that we use the term "under-inclusive” as a method of describing a bargaining unit that
includes only a portion of the employees of an employer in order to distinguish it from an "all
employee" bargaining unit. The term is not intended to reflect on the appropriateness of the bargaining

unit, but only to describe such units.

As GCIU filed sufficient evidence of support with its application, an Order will issue certifying GCIU

as the bargaining agent for employees in the proposed bargaining unit.

Mr. Carr dissents from these Reasons and his written dissent will follow shortly.
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DISSENT

Michael Carr, Board Member: I do not concur with the majority decision in the above noted

matter.

I am in agreement with the oft stated policy of the Board which on the question of certification has
expressed a desire for larger bargaining units over smaller bargaining units and which developed the
test of appropriateness as being the viability of the bargaining unit created. I am also in agreement
with the "factors" to determine "appropriateness” as cited in R W.D.S.U. v. O.K. Economy Stores
Ltd., [1990] Fall Sask. Labour Rep. 64, LRB File No. 264-89. Craft units, outside of those which
exist in the construction industry, are an anachronism in a modern competitive industrialized
economy. The trend nationally is towards the amalgamation of bargaining units to achieve

economies of scale, size, strength and stability in collective bargaining relationships within highly

competitive industries.

In my view the certification of é unit representing 22 employees out of 370 employees, 240 of who
are full-time, does not serve a useful labour relations purpose. While s. 5 of the Act suggests that an
appropriate bargaining unit may be something less than all employees, it must certainly be more than
a narrowly defined group of employees who happen to work in the Printing Department. Certifying
a craft unit which is a subset or tag end representing less than six percent of the employees at a
workplace is simply not sound from a labour relations perspective. Indeed it may well be a recipe

for disaster. I am concerned that the result will inevitably be a difficult and fragmented collective

bargaining process.

This decision rewards what appears to be the insufficient organizing efforts of the GCIU. It is
dangerous in that it discounts the importance of placing the parties in a stable negotiating
environment for the purpose of reaching a first collective agreement from which a long term
relationship may emerge. From a practical perspective certifying 22 employees in the Press
Departmént and empowering them to withdraw their services in the pursuit of collective bargaining
goals, regardless of how legitimate those goals may be, exposes the majority of employees to the

tyranny of a small minority. This offends the principles of workplace democracy and jeopardizes not
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only the viability of the bargaining relationship but perhaps more importantly the viability of the

business enterprise.

It 1s clear from the cases cited by the parties in this case that the Board has favoured all-employeev
units as preferred bargaining units in the issuance of certification orders. The certification of an
under-inclusive bargaining unit would only be appropriate in the rarest of circumstances. The
majority Reasons for Decision set out at [1998] Sask. L.R.B.R. 780, five circumstances in which
"under-inclusive" bargaining units would not be considered to be appropriate: (1) there is no discrete
skill or other boundary surrounding the unit that easily separates it from other employees; (2) there is
intermingling between the proposed unit and other employees; (3) there is a lack of bargaining
strength in the proposed unit; (4) there is a realistic ability on the part of the Union to organize a

more inclusive unit; or (5) there exists a more inclusive choice of bargaining units.

While I agree with this analysis, I do not agree with the conclusions reached. On the evidence, I
cannot distinguish between the community of interest which may exist in the Press Department at the
Leader Post and the community of interest which may exist in the Pre-press Department or the
Circulation Department or the Distribution Department or the Systems and Building Maintenance
Department. There was no evidence before the Board that employees in the Press Department
possess a unique skill set or set of collective bargaining objectives that distinguish them from their
colleagues working in other departments at the Regina Leader Post. Indeed on the evidence before
us, I cannot identify a distinct community of interest other than the community of interest which all
employees of the Employer share, that is unless it can legitimately be argued that signing a joining
card secking membership in the GCIU constitutes a community of interest! The operation of the
Regina Leader Post is housed under one roof, at a single geographic location, at which all employees
of the Employer work, therefore a discrete boundary does not exist which sets employees in the Press

Department apart from the employees in any other department.

There is evidence before us which suggests that intermingling between Distribution Department
employees and Press Department employees occurs on occasion. The parties agreed that two
Circulation Department employees, Kristine Jackson and Shana Stinson who were transferred into
the Press Department at the time of the application should be included in the statement of

employment. There is also the evidence of Duncan Brown, GCIU Organizing Co-ordinator, who
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stated that people within the Press Department move to other job functions outside the Press

Department "occasionally but not routinely.”

Mr. Brown provided evidence regarding the impact of new technology upon the newspaper industry
and in particular cited remote printing capabilities which are now in use. This capability contrasted
with a small bafgaining unit representing only employees in the Press Department does not constitute
bargaining power or strength. Indeed it is difficult to imagine under what circumstances a small
bargaining unit would wield any power to press its interests at a bargaining table since the price of a
strike which stops the presses in Regina would likely result in the printing of the paper elsewhere and

potentially the closure of the Press Department at the Regina Leader Post.

Mr. Brown also provided evidence as to the declining state of the newspaper industry in Canada. He
provided useful testimony as to the number of mergers the GCIU has been involved in as the
industry has adapted to market pressures. He provided compelling testimony of GCIU efforts to
restructure and organize up to the "firewall" in various newspapers in Canada. The examples
provided where the GCIU have organized all blue collar workers up to the "firewall" and the
Canadian Newspaper Guild (CNG) have organized the white collar employees on the other side of
the "firewall" are illustrative and lend credence to the proposition that the GCIU is capable of

organizing and representing a more inclusive bargaining unit.

The Board's records indicate that unions have enjoyed some success in organizing craft unions of the
Leader Post in the past. The fact that a sustained bargaining relationship has not endured should
provide ample cause for caution by this Board. The challenge and indeed the duty we face is to

ensure that any appropriate unit which we certify can develop a stable enduring bargaining

relationship.

It is clear on the evidence that a more inclusive choice of bargaining units exists; namely all
production related or blue collar employees employed in the production of the Leader Post
Newspaper including all maintenance employees. The smallest appropriate unit for the purposes of
collective bargaining in this case then would be all employees working on the production side of the

"firewall" described by Mr. Brown.
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The majority decision essentially grants the GCIU a beachhead from which to continue its organizing
campaign. This ultimately will not serve the long term interests of the 22 individuals involved, nor
will it serve the interests of the GCIU. It may well establish a precedent which will see an influx of
hasty ill-advised certification applications and promote lazy organizing efforts. 1 fear it will do
nothing to advance labour relations at the Leader Post or our system of collective bargaining in

Saskatchewan.

For the reasons stated above I dissent from the decision of the majority of the Board in this matter.

DATED at Regina, Saskatchewan this 20th day of January, 1999.
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