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(a) the introduction by an employer into his work, undertaking or
business of equipment or material of a different nature or kind than
that previously utilized by him in the operation of the work,
undertaking or business,

(b) a change in the manner in which the employer carries on the work,
undertaking or business that is directly related to the introduction of
that equipment or material; or

(¢) the removal by an employer of any part of his work, undertaking or
business.

Employer's Argunments

Counsel for REAL noted that the interpretation placed on s. 43(1)(c) of the Act prior to the 1994
amendments clearly did not extend its coverage to include permanent closure as a technological change.
Counsel suggested that the cases drew a distinction between a relocation of work from one bargaining
unit to some place outside the bargaining unit, and a cessation of work altogether. In the former case,
the Board has found that technological change has occurred. In cases involving a total cessation of
work, the Board has held that such an event does not constitute a technological change within the
meaning of s. 43(1)(c) of the Act. Counsel argued that had the Legislature intended s. 43(1)(c) of the

Act to apply to a permanent closure, it would have used words to indicate clearly that closures were

covered.

Counsel also submitted that the application of the technological change provisions to a complete closure
of a business was illogical. Counsel argued that in a closure circumstance there is no intention to
continue the business and the economic impact of requiring the employer to give 90 days notice of

closure is too significant a cost to impose on businesses in Saskatchewan.

Dealing with the 1994 amendments to the A4ct, in particular the addition of the phrase "or relocation
outside of the appropriate bargaining unit" to s. 43(1)(c) of the Act, counsel argued that the Legislature
simply wanted to clarify and codify what was already covered by the technological change provisions.
Counsel argued that the Legislature took the exact words that had been used by the Board m its

decisions on s. 43(1)(c) of the Acr and put them into the Act. In United Food and Commercial Workers
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Union, Local 248-P v. Saskatoon Poultry Products Ltd., [1995] 2nd Quarter Sask. Labour Rep. 220,
LRB File No. 089-95, the Board used both phrases to describe the movement of work from a bargaining
unit to elsewhere when it described the change as follows, at 228: "The Employer has admitted that it
removed a part of its work to a location outside of the appropriate unit. The admitted facts are that on
January 13, 1995, the Employer permanently transferred or relocated its kill operations from Saskatoon
to Wynyard.” (Emphasis added) Counsel noted that no reference was made in the amended s. 43(1)(c)
of the At to "closure” or the permanent cessation of work although past decisions of the Board had
distinguished between a cessation of work and a removal and relocation of work to a location other than

the bargaining unit.

Counsel argued that the Board's recent decision in Saskaichewan Joint Board, Retail, Wholesale and
Department Store Union v. Acme Video Inc., [1995] 4th Quarter Sask. Labour Rep. 134, LRB File Nos.
179-95, 180-95, 181-95 & 182-95, can be distinguished or was wrongly decided. In that instance, the
Board held that the permanent lay-off of a shift of workers did constitute a technological change within

s. 43(1)(c) of the Act.

Counsel also argued that had the Legislature intended to cover a closure of a business in the 1994
amendments, it would have provided a list of circumstances to which the provision would not apply,
similar to the list of exceptions allowed for the notice of group termination which is set out in 7he
Labour Standards Act, R.S.S. 1978, ¢. L-1, s. 44.1 and The Labour Standards Regulations, RR.S. 1978,
c. L-1, Reg 5, s. 22(2). It was stressed that the application of s. 43 of the Acf to a closure will be

uncertain unless such a list of exemptions was included in the statute.

Counsel referred the Board to Retail, Wholesale and Department Store Union, Local No. 568 v.
Sunshine Uniform Supply Services, Division of Sunshine Uniform Supply (Wpg.) Ltd., [1978] May Sask.
Labour Rep. 51; LRB File No. 662-77; Oil, Chemical and Atomic Workers International Union, Local
9-687 v. Northern Petroleum Division, Canadian Propane Gas & Oil (Sask.) Ltd., LRB File No. 270-76
(unreported); United Food & Commercial Workers Union, Local 248-P v. Saskatoon Poultry Products
Ltd., [1995] 2nd Quarter Sask. Labour Rep. 220, LRB File No. 089-95; United Food and Commercial
Workers, Local 1400 v. Westfair Foods Ltd.,[1991] 3rd Quarter Sask. Labour Rep. 45, LRB File No.
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136-91; Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Macdonald's
Consolidated, [1991] 2nd Quarter Sask. Labour Rep. 48, LRB File No. 078-91; and Saskatchewan Joint
Board, Retail, Wholesale and Department Store Union v. Acme Video Inc., [1995] 4th Quarter Sask.
Labour Rep. 134, LRB File Nos. 179-95, 180-95, 181-95 & 182-95, quashed (1996), 146 Sask. R. 224

(Sask. Q.B.).

Union's Arguments

Counsel for the Union argued that there is no issue that REAL is closing part of its business. REAL
operates the entire exhibition site of which the Casino is one of several bargaining units. REAL, in this

instance, decided to cease operations at the Silver Sage Casino.

The Board was urged to follow its earlier interpretation set out in the Acme Video case, supra. In that
instance, the Board found that s. 43(1)(c) of the Act covered two aspects of change. One aspect is the
relocation of work from a bargaining unit. Counsel argued that this phrase would cover all cases where
the work was transferred from one location to another, either within the same company or to a
subcontractor, such as was the case in the MacDonald Consolidated decision, supra. Given the
addition of the phrase "or relocation outside the appropriate unit" to s. 43(1)(c) of the 4ct in the 1994
amendments, the word "removal" must refer to situations where the work is permanently terminated,

that is, it ceases to exist and is not merely transferred or relocated to another place.

Counsel argued that the Court of Queen's Bench decision quashing the Board's ruling in Acme Video,
supra, does not have the effect of overturning the Board's interpretation of s. 43(1)(c) of the Act.
Counsel noted that the Court stated, at 233 "In this decision I have not seen need to be concerned with
the Board's interpretation of the word "removal" as it appears in s. 43(1)(c) of the Act." Rather, the
Court expressed concern over the absence of a finding by the Board that the employer in that instance
decided "to cease or remove or transfer or deal in any respect with any part of Acme's work,
undertaking or business." {231} Counsel argued that the learned Justice used the word "cease"
interchangeably with "removal.” The Court's criticism of the Board in Acme Video, supra, was with the
Board's failure to find that the employer had "decided" to cease or remove work, rather than it having

merely responded to a decline in market forces by laying off staff.
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Counsel reviewed the cases cited by counsel for REAL in his argument and pointed out how the term
"technological change” has been interpreted differently by successive panels of the Board. Counsel
pointed out that requiring notice of technological change would not bring catastrophe to employers. He
noted that both the labour standards provisions and the common law require extensive notice periods
for termination. In the event of immediate or pressing need to institute a closure, the Act permits

employers to apply to the Board for relief against the notice requirement (s. 43(12)).

Analysis

There 1s no question in this instance that REAL has decided to close a part of its business, being the
Silver Sage Casino located at the Regina Exhibition Park. REAL gave notice to the Union of the
closure, including information required to be included in the notice by s. 43(3) of the Acz. The notice
was provided within the time frame specified by s. 43(2) of the Act. The only question for the Board to
determine is whether, on the facts of this case, there is a technological change within the meaning of s.
43(1) of the Act. The Board was invited by REAL to revisit the Board's earlier decision in Acme Video,
supra, while the Union urged the Board to maintain the status quo and apply the Board's decision in

Acme Video, supra.

The Board's approach to the interpretation of the 4ct was recently set out in Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union v. Pepsi-Cola Canada Beverages (West) Lid., [1997]
Sask. L.R.B.R. 696; LRB File No. 166-97, where the Board summarized its approach as follows, at 717:

This Board is of the view that the contextual approach is the most appropriate
methodology to apply in interpreting the provisions of the Act. In doing so we will
start by identifying the purpose of the Act and any interpretative guidance that flows
from that purpose.  We will then address the plausibility of the competing
interpretations to determine which is more consistent with the legislative text contained
in the Act. The Board will also consider the efficacy of the interpretations proposed in
terms of their ability to promote the objectives of the Act and the acceptability of both
interpretations.



[1997] Sask. L.R.B.R. 749 SJ.B.R.W.D.S.U. v. REGINA EXHIBITION ASSOC. LTD., et al 759

Statutory Purpose

As the Board outlined in the Pepsi-Cola case, supra, the Act explicitly prefers the development of
collective bargaining relationships between employees acting through trade unions of their own
choosing and employers, and it reinforces the preference of this relationship through its various
provisions which prohibit certain conduct that would otherwise destroy or weaken the collective
bargaining relationship. The provisions of the Act must be interpreted in light of the Act’s central
purpose. When dealing with ambiguous or doubtful expressions in the Acr, the interpretation that

expands on trade union rights is to be preferred over interpretations that restrict or limit such rights.

Plausibility

The statutory text defining what constitutes "technological change" was amended in 1994 as noted
above. The words "or relocation outside of the appropriate unit” were added to the third branch of the
definition of technological change. It is useful in determining the legislative intent to examine the case

law that existed prior to the amendment.

From a review of the cases decided prior to the 1994 amendment to s. 43(1)(c) of the Act, it can be

concluded that the word "removal" has been interpreted to include the following situations:

(H a closure of part of a business, but not closure of the entire business;

See Canadian Propane Gas & Oil (Sask.) Ltd., supra.

2) movement of part of the employer's work from one place to another, or from one group
of employees to another, but not a closure of a business;

See Sunshine Uniform Supply Services, supra.

3) a transfer of work, but not a closure or cessation of part of the work that results in a

permanent lay-off of a portion of the workforce;
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See United Steelworkers of America, Local Union 7458 v. Potash Corporation of
Saskatchewan Mining Limited, Cory Division, [1989] Summer Sask. Labour Rep. 26,
LRB File No. 159-88.

4) a closure of part of the business where the work performed by the unit is transferred to
other parts of the business, but only if the significant number is calculated on the basis
of the whole operation, not only the bargaining unit that is closed;

See: United Food and Commercial Workers International Union, Local 373-P v.
Intercontinental Packers Limited, [1984] July Sask. Labour Rep. 47, LRB File
No. 459-83.
United Automobile, Aerospace and Agricultural Implement Workers of
America, Local 2182 v. Imperial Optical Canada, [1984] July Sask. Labour
Rep. 51, LRB File No. 465-83.

(5 a closure of part of the business where the work performed by the unit is transferred to
another part of the business where the significant number is calculated on the basis of
the bargaining unit affected;

See: Westfair Foods Ltd., supra.
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v.
Westfair Foods Ltd. (Regina and Moose Jaw), [1993] 3rd Quarter Sask.
Labour Rep. 79, LRB File No. 156-93.

Saskatoon Poultry Products Ltd., supra.

(6) contracting work out to a third party.

See Muacdonald's Consolidated, supra.

The interpretation of s. 43(1)(c) of the Acr has evolved to cover a greater territory than was first
envisaged by the Board, no doubt due, in part, to the tendency of business in the 1980's and 1990's to

restructure downward.
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As indicated, the Legislature amended s. 43(1)(c) of the 4cf in 1994 to add the phrase "or relocation
outside of the appropriate unit." The third branch of the definition of technological change that is set
out in s. 43(1)(c) of the Act now addresses a "removal" and a "relocation”. The Board dealt with the
implications of this change in the Acme Video decision, supra. In that instance, the Board found that
the employer permanently reduced the night shift by eight employees and held that this reduction

constituted a technological change within s. 43(1)(c) of the Act. The Board summarized its conclusions

as follows, at 152:

Our conclusion on the technological change aspect of the applications may be
summarized as follows. The interpretation by the Board of the term "removal” in the
previous version of Section 43 excluded circumstances where work ceased to be done
or there was a "closure"” of all or part of the business. It is our view that the term
"removal” in the amended version of Section 43(1)(c) must now be given an altered
reading, in light of the addition of the term "relocation outside the bargaining unit,"
which covers all of the ground previously occupied by the term removal, and of signs
of an intention on the part of the legislature to address the impact of permanent
restructuring and "downsizing." In our opinion, it is consistent with the purposes of
labour legislation in general, and The Trade Union Act in particular, that employees
represented by a trade union should be given an opportunity to address the
implications for them of decisions which result in an absolute diminution of the work
done, as well as those which lead to the relocation of the work elsewhere or the
reassignment of it to others.

The Board provided the following rationale for its decision, at 151:

In our view, it is not unreasonable to require an employer to engage in bargaining with
a trade union representing employees concerning the impact on those employees of a
decision which will result in the permanent loss of jobs to a significant number of them.
Where an employer is contemplating restructuring on a scale which will permanently
dislocate a significant proportion of the bargaining unit, a requirement that there be a
discussion of the implications of such a decision with the trade union prior to its
implementation seems entirely in keeping with the thrust of Section 43 and of The
Trade Union Act as a whole. It would, however, be unreasonable to include within the
sweep of the definition of technological change ordinary fluctuations in the workforce
which may take place for a variety of reasons.

The Board went on to suggest that the exemptions listed in the Regulations to s. 44.1 of The Labour
Standards Act provide a workable starting point for determining when a reduction in the number of

employees will be covered by the technological change provisions. These exemptions, in many ways,
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address the issue of a "permanent” cessation of work, as opposed to a temporary or seasonal reduction
in the workforce or to project or term work where the expectation of both employees and employer 1s

that the work will last for a limited period of time.

In reaching its determination in Acme Video, supra, the Board applied a standard rule of construction
that requires that an attempt be made to give meaning to each word used in a statute. When two
expressions are used, it can be assumed that they are intended to apply to different events, otherwise the

Legislature would be content to use only one expression.

The Board's interpretative approach to s. 43(1)(c) of the Act was not quashed by the Court of Queen's
Bench in 4deme Video, supra, rather the Board's decision was quashed because, in the Court's view, it

failed to make a crucial finding that the employer made a decision to reduce the number of employees.

It is our view that the interpretative conclusion arrived at by the Board in the Acme Video case, supra, is
more plausible than the interpretation urged on the Board by REAL in this instance. The interpretation
takes into account the past decisions of the Board and the recent amendment to the Act. Although an
interpretation of the word "removal” to cover relocations, but not the total cessation of work, is a
plausible interpretation, as past Board decisions have made clear, it is not the most plausible

interpretation given the addition of the phrase "or relocation outside of the appropriate unit".

In addition, the remainder of the amendments to s. 43 of the Acz support a broader application of the
provision. Section 8(8) of the Act permits the Union to give notice to the Employer to bargain a
"workplace adjustment plan." The provisions that may be included in such a plan are set out in s.
43(8.2) of the Act and include "human resource planning and employee counselling and training, notice
of termination, severance pay, entitlement to pension and other benefits, including early retirement
benefits”, all of which speak to permanent job loss. Although the change that occurs when work is
relocated outside the bargaining unit includes permanent job losses, from a labour relations point of
view, it is difficult to understand why the Legislature would specifically address the problems of

permanent job loss only in the context of a closure where the work is transferred elsewhere. In terms of
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the impact on the bargaining unit, there is little to distinguish the effects of a relocation from a total

cessation of work.

Section 43(12) of the Act also provides some indication that the Legislature intended the section to
apply to closures. This section provides an escape valve for employers who must implement a change
promptly to prevent permanent damage to the employer's operations. Although this provision has not
been the subject of any application before the Board, it would appear to take into account emergency
situations that may render the giving of notice an undue hardship for the employer. In the Board's
opinion, this provision would likely have more application to a permanent closure or cessation of work
than to a relocation of work. A relocation of work requires planning and organization in order to
properly implement the change, while a complete closure can happen overnight depending on the
employer's circumstance. The need to reduce or eliminate the 90 day notice period before effecting the

technological change would be more frequently required in a permanent closure situation where time

may be of the essence.

Efficacy

It is our view that the Board's interpretation in the Acme Video case, supra, is the preferred
interpretation. It has greater plausibility given the overall legislative text than does the interpretation
urged on us by REAL. In our view, it is also more consistent with the statutory purpose of the Acr

which is to encourage collective bargaining as the preferred method of governing the workplace.

The technological change provisions contained in s. 43 of the Acr expand the negotiating sphere of
unions to include the bargaining of workplace adjustment plans when decisions that will affect a
significant portion of the workforce have been made. The requirement to negotiate 1s imposed whether
or not there exists a current collective agreement between the parties and whether or not the parties are
currently in an open period. The Board's decision in Acme Video, supra, is respectful of the statutory
purpose by enhancing the ability of the parties to a collective bargaining relationship to negotiate and
find collective bargaining solutions to the very real problems faced by employees when work is

permanently removed from the bargaining unit.
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Acceptability

There 1s obvious employer resistance to the notion that unions should be permitted to access the
collective bargaining regime set up in s. 43 of the 4ct on a permanent closure. Part of this reluctance
relates to the inability of employers to know when a reduction in the workforce constitutes a change that
requires the giving of notice and imposes the obligation to bargain collectively. In the Acme Video
case, supra, the Board referred to the exceptions in the Regulations to s. 44(1) of The Labour Standards
Act as providing some guidance as to when no notice under s. 43 of the Acf will be required. These
generally relate to situations where employees are hired for a definite term; employees are hired on a
casual basis; employees are laid-off because of seasonal fluctuations that are known and predictable; or
employees are temporarily laid-off. The Board stressed that it interprets s. 43(1)(c) of the Adcr as
applying to a permanent reduction of work, not a temporary fluctuation in production that may require

temporary lay-offs.

There are two additional safeguards for employers. First, the whole of s. 43 of the Act does not apply
unless a "significant number" of employees are affected by the change. Second, an employer can apply
under s. 43(12) of the Ac¢t for relief from the provision. Overall, the interpretation of s. 43(1)(c) of the
Act adopted in these reasons does not place an unreasonable burden on employers, nor does it grant
unions an unreasonable advantage. Both are required to use their best efforts to negotiate a workplace
adjustment plan that deals with the impact of the closure on the employees affected. The Act does not
guarantee any specific collective bargaining outcome for those employees; it merely grants them the

right to negotiate the change through their union.

While we appreciate the difficulties that might arise in determining if a specific decision by an
employer requires 1t to provide the union with notice of technological change, the Board is of the
opinion that there is no labour relations rationale for distinguishing between a closure caused by a

relocation of work outside the bargaining unit and a total closure.
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Conclusion

The Board concludes that the decision by REAL to permanently close the Silver Sage Casino is a
technological change within the meaning of s. 43(1)(c) of the Act. At the outset of the hearing, the
parties requested that the Board simply issue a declaratory Order as to whether or not the closure of the

Silver Sage Casino is a technological change. Any remaining issues can be referred by either party to

the Board by letter.
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GARRY GREGOIRE, Applicant and UNITED STEELWORKERS OF AMERICA,
LOCAL 5890 AND IPSCO INC., Respondents

LRB File No. 317-95; November 7, 1997
Chairperson, Gwen Gray; Members: Gordon Hamilton and Hugh Wagner

For the Applicant: Lyle Phillips
For the Union: Neil McLeod
For the Employer: Val MacDonald

Duty of fair representation - Bad faith - In union setting, harsh language, in and
of itself, does not constitute bad faith.

Duty of fair representation - Contract administration - Whether union acted in
a discriminatory fashion toward disabled member - Board deciding no evidence
that union's action precluded an accommodation of member's disability
through rigid adherence to collective agreement provisions.

Duty of fair representation - Scope of duty - Board does not sit in appeal of
decisions made by union in good faith, honestly, conscientiously and without

prejudgment or favouritism.

Duty of f{air representation - Scope of duty - Union's failure to communicate
information to member, in and of itself, does not constitute a violation of duty.

The Trade Union Act, s. 25.1
REASONS FOR DECISION
Background
Gwen Gray, Chairperson: Garry Gregoire filed an application against the United Steelworkers of
America, Local 5890 (the "Union") alleging that the Union failed to fairly represent him in respect to a

grievance filed by Mr. Gregoire against his employer, IPSCO Inc. (the "Employer"), a steel

manufacturing company located in Regina.
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Facts

Mr. Gregoire testified that he commenced employment with the Employer in September of 1979. On
August 24, 1984, Mr. Gregoire injured his right shoulder while rolling pipe out of a burning station. He
was off work due to this injury from August of 1984 to July of 1987, at which time he was assigned to
perform light duties. Mr. Gregoire tried working as a scrap cutter in the steel division but after a day or
two experienced pain in the right shoulder. He was then transferred to a janitorial position in the Steel
Division and remained there until he was laid off at Christmas of 1987 for a short period of time.
During his lay-off, he received compensation benefits from the Workers' Compensation Board
("WCB"). When he returned to work in early 1988, Mr. Gregoire was assigned to the pipe mill to
perform final inspections on pipe and to trim pipe. After a week on this job, Mr. Gregoire experienced
considerable pain in the right shoulder and was unable to continue to perform the work. Although the
Employer thought that Mr. Gregoire should be able to perform the final inspection and trim work, the
Employer offered Mr. Gregoire a more sedentary position as store counterman in the pipe mill stores

area. Sometime later, Mr. Gregoire was transferred to the position of stores counterman in spiral stores.

On May 24, 1990, Mr. Gregoire was issued a displacement notice advising him that effective May 29,
1990 he would be displaced from his position as stores counterman and advising him to exercise his
bumping rights under the collective agreement. Mr. Gregoire's seniority entitied him to bump into a
number of positions. However, he felt physically unable to perform any of the work offered and, as a
result, he did not exercise his bumping rights. The Employer concluded from Mr. Gregoire's failure to
bump that he had resigned from his position. A letter to this effect was forwarded to Mr. Gregoire on
June 19, 1990. Mr. Gregoire then inquired if he could bump into a light duty position, but was advised

that he did not have sufficient seniority to bump into one of these positions.

Mr. Gregoire filed a grievance with the Employer dated June 20, 1990, which stated as follows:

Nature of Grievance - I grieve under the collective agreement that I have been unjustly
treated resulting in the company improperly stating that I have voluntarily resigned
Jrom IPSCO. The result of which is me losing my job and livelihood.
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Article Numbers - Articles 1.01, 12.06, 12.01, 12.02 and company policy, but not
excluding any other provisions of the current collective agreement or applicable
legisiation.

Settlement Requested - That I be reinstated immediately and paid all monies lost and
benefits lost and that I have all seniority credited from the time I have been off the job.
I also request that the company place me on a suitable job as per the C.B.A. with
regard to my physical restrictions.

On July 6, 1990, counsel for Mr. Gregoire wrote to the Union asking for an update on the progress of
the grievance. Subsequently, counsel wrote the Union to confirm that Mr. Gregoire felt there were no
light duty jobs at IPSCO which were available to him through the bumping procedure. Further, counsel
suggested that Mr. Gregoire may be a candidate for job retraining through the WCB. On August 7,
1990, counsel again wrote to the Union to complain that Mr. Gregoire had not been advised by the

Union of any progress with respect to his grievance.

Although he did not refer to attending a grievance meeting in his evidence in chief, Mr. Gregoire did
recall on cross-examination that he had attended a grievance meeting in June of 1990. Mr. Gregoire
could not recall being offered a job at that meeting which he could perform. When asked if the Union
had persuaded him to try a stencilling position, he testified that he was unable to perform this work. Mr.
Gregoire denied that he had raised a question about his ability to perform the stencilling work because
of medications he was taking at that time. Mr. Gregoire also recalled on cross-examination that he had
been requested to attend a meeting at the Union office with Mr. Geravelis, staff representative for the
Union, and Mr. Krushlucki, President of the local, on June 27, 1990. During the meeting, a copy of a
work crew list was reviewed and Mr. Gregoire identified two positions that he thought he could
perform. One was a "light duty” position and the second was a sonic operator position. Mr. Gregoire
testified that he was told by the Union that he lacked seniority for the first position, and that he lacked
the qualifications needed to perform the second position. These were the only positions that Mr.

Gregoire thought he might be able to perform.

On October 2, 1990, Mr. Gregoire received a third stage grievance settlement document from the Union

which provided as follows:
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The parties hereby agree to resolve the aforementioned grievance on the following
terms and conditions:

1) that Garry Gregoire's termination shall be revoked;

2) that the parties agree that there shall be no retroactive pay owing from IPSCO
Inc. to Garry Gregoire;

3) that Garry Gregoire shall resign from IPSCO Inc.;

4) that IPSCO Inc. shall issue correspondence to the Workiman's Compensation
Board indicating that there are no jobs at IPSCO which Garry Gregoire is

capable to performing;

J) that this is a unique case and that this settlement shall not be used as a
precedent by either party in future cases, and;

6) that this settlement constitutes full and final settlement of all issues between
the parties and is full and final settlement of the aforementioned grievance.

The settlement was signed by the Employer. Mr. Gregoire advised the Union through a letter from his

counsel that he would not sign the settlement agreement. The letter stated as follows:

I received your Fax today with the Grievance Settlement between IPSCO Inc. and
United Steelworkers of America.

On discussing the same with Mr. Gregoire, we came to the conclusion that, Mr.
Gregoire, should not have to resign from IPSCO Inc. We agree to all the rest of the

proposals.
Our reasons for deleting paragraph three (3), are as follows:

A) If Garry should resign and the Workers' Compensation Board reject his claim,
then no one is responsible for him;

B) That in the event that a job does become available that could be handled by
Mr. Gregoire, then we feel that he should be able to return to work.

We fully agree that there is no job at the present time which Mr. Gregoire can handle.

I would be pleased to hear from you in this connection.
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Mr. Gregoire wrote the Union a letter on January 31, 1991 and requested a meeting with the executive.
This was arranged for March 7, 1991 with Mr. Gregoire and Mr. Phillips in attendance. Mr. Geravelis,
Mr. Krushlucki, Peter Susa, Compensation Chairperson, and Bill Topp, Grievance Chairperson were in
attendance for the Union. The meeting focused on the ways the Union could as;st Mr. Gregoire with
his WCB claim. A summary of the meeting was contained in a letter from Mr. Geravelis to Mr. Phillips

dated March 12, 1991 which stated as follows:

The outcome of our discussions as we see them now is that Garry is unable to do any of
the jobs at IPSCO. This has been confirmed in discussions with you, Garry and
Garry's Doctors.

It is now decided and agreed by all present that Local 5890 will help vou, Mr. Phillips,
in pursuing Garry's appeal with the Workers' Compensation Board.

1t has also been suggested that Garry get another Orthopaedic Specialist's evaluation
to accompany the first Specialist's report to pursue his appeal. 1t is agreed that not
only will we help in perusing this, but that Local 5890 will cover the cost of Garry's
trip to Saskatoon to see the Orthopaedic Specialist, bus fare and incidentals or
mileage. Listed below are the names of the three Specialists given to us by our
Saskatoon office as I gave to your office over the phone Monday, March 12, 1991

Dr. TR. Evans
240 - 140 Wall Street, Saskatoon
244-1247

Dr. Robert Shannon
621 - 750 Spadina Crescent East, Saskatoon
244-5561

Dr. J. McKerrell
(see Dr. R. Shannon)

As stated at our meeting you were to send us a copy of the appeal you sent in on
Garry's behalf. I am enclosing forms from IPSCO for Garry to fill out. The Accident
and Sickness Benefits Claim Form (green) has section for attending Physician
Statement. The Application for Disability Pension (white) is also enclosed as per our
discussion regarding Garry's application in that direction.

This letter should reflect all items discussed and agreed upon at the March 7, 1991
meeting. We will work with you in every way possible to establish Garry's rightful
claim with the Workers' Compensation Board.
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At the same time, Mr. Gregoire obtained the sickness and accident insurance forms from the Union in
order to submit a disability claim through the workplace insurance plans. The Employer responded to
the forms by indicating that "Mr. Gregoire was a terminated employee. An offer of settlement was
extended by the Company which by all appearances was accepted by VMr. Gregoire and his

representatives.” Mr. Phillips responded to the Employer's correspondence by writing the Union and

advising as follows:

I received a copy of a letter which was written to you by IPSCO, on April 16, 1991 in
which they state that an Offer of Settlement was extended by the Company which by all
appearances was accepted by Mr. Gregoire and his representatives. This, of course, is
not true as Mr. Gregoire did not resign from his position. The only thing that he
agreed upon was that there were no jobs at IPSCO which Mr. Gregoire was capable of

performing.
The Appeal with the Workers' Compensation Board is apparently proceeding.

I would request you to inform me if there are any other proceedings we can take in
regard to IPSCO.

Mr. Gregoire appeared before the Medical Review Panel of the WCB in November of 1991 with Mr.
Krushlucki. As a result of this appeal, Mr. Gregoire's permanent functional impairment was set at 16%
from the WCB's previous assessment of 3%, and his payments were adjusted accordingly. He was
deemed fit for light duty with limitations on lifting heavy objects or working with the right arm above
shoulder level. Mr. Gregoire complained at the hearing that he had wanted Mr. Susa to attend this
meeting and to act as his representative. He accused Mr. Krushlucki of preventing Mr. Susa from

attending the meeting.

On January 13, 1992, Mr. Phillips again inquired of the Union if any further steps could be taken
against IPSCO. Mr. Gregoire testified that he attempted to get a response from the Union but was
unsuccessful. At Unilon meetings, his grievance remained on the unfinished business agenda. Mr.
Gregoire complained that Mr. Krushlucki and Mr. Geravelis spoke to him in crude and threatening
terms during his various encounters with them including the membership meeting that Mr. Gregoire

attended.
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Mr. Phillips wrote the Union again on November 26, 1992 asking if the Union was pursuing Mr.
Gregotre's claim against the insurance company or IPSCO. One year later, on November 24, 1993, he
wrote the Union another letter asking if any further steps had been taken in the grievance. He followed
this up with another letter to Mr. Krushlucki on January 7, 1994. Mr. Krushlucki replied on January 12,

1994 and set out the Union's position as follows:

In reference to your letter of January 7, 1994, let me first apologize for the delay in
responding as I have been extremely tied up in bargaining with IPSCO, but have had
an opportunity to review the above with my colleagues.

As you are aware, Mr. Gregoire has not got a grievance currently in effect with us. We
have on numerous occasions gone the distance with Mr. Gregoire in an attempt to
attain work for him over the years, to get him back to work as a result of his grievance,
to represent him at the Workers' Compensation Board (appeals, etc.), and have been
doing more than normal. 1t is our opinion that we have nothing further to offer him
regarding the grievance which you refer to in your letter. I do not know what further
assistance we can be to Mr. Gregoire, but if you have some ideas, would appreciate
vou contacting us so we may discuss them with you.

Mr. Gregoire testified that this was the first time he was informed by the Union that he had no
grievance pending with the Employer. On behalf of Mr. Gregoire, Mr. Phillips replied to Mr.

Krushlucki's letter as follows:

1 have your letter of January 12, 1994.

I can not understand when Mr. Gregoire refused to resign and sign the grievance
settlement that the grievance was apparently dropped by the Union.

I'would have expected that you have kept the same open to the extent that Mr. Gregoire
could have applied for compensation.

I would request you to inform me if this would still be possible.

On March 1, 1994, Mr. Phillips wrote Mr. Krushlucki claiming damages for the Union's failure to fairly
represent Mr. Gregoire in relation to his grievance against IPSCO. Mr. Krushlucki responded as

follows:
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Further to your letter of March 1, 1994, vou claim that our Union has not represented
Mr. Gregoire fairly. It is our heartfelt belief that we did everything we could to
accommodate Mr. Gregoire, over a number of years. It is also our firm belief that Mr.
Gregoire did not do everything that he could have to help himself. That is most

regrettable.

If you wish to have a conversation with me on this matter, please feel free to give me a
call. Should you wish to proceed otherwise, please do so through our legal counsel.

Mr. Gregoire described the struggle he has had to regain full employment. After using up his
Unemployment Insurance benefits, he applied for welfare. He also attended upgrading classes. At the

time of the hearing, he had a temporary janitorial job.

Mr. Susa testified as to the assistance he provided Mr. Gregoire in appealing the WCB rulings. As
chairperson of the Union's WCB committee, Mr. Susa had represented many members before the WCB.
Mr. Susa also recalled the discussions between Mr. Gregoire and the Union after Mr. Gregoire's job in
stores was abolished. He testified that there were no jobs available at that time which Mr. Gregoire
could perform given his disability and his seniority. Mr. Susa testified that it was not usual for an

employee to use his seniority to obtain work in another division of the plant as each division has a

separate seniority list.

Mr. Susa was present at the grievance meeting held on June 22, 1990. Mr. Susa testified that prior to
the meeting, the Union committee met with Mr. Gregoire to persuade him to identify a job that he could
perform. Mr. Susa recalled that the meeting was very frustrating. He felt that Mr. Gregoire was
hedging on selecting a job because of his disability. Mr. Susa and the committee wanted Mr. Gregoire
to try a job. Finally, after much discussion, Mr. Gregoire selected a stencilling position. The Union's
grievance committee, along with Mr. Gregoire, then met with members of the Employer's management
team to discuss the grievance. Mr. Susa testified that everyone was "on board" in their efforts to find
Mr. Gregoire work that he was capable of performing. However, according to Mr. Susa, Mr. Gregoire
raised a concern "out of the clear blue sky" that he was on heavy medication that might affect his work
performance. At this point in the meeting, Jack Mathieson, Director of Safety, became upset with the

progress of the meeting and brought it to an end.
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The Union gave evidence of the events leading to the withdrawal of Mr. Gregoire's grievance through
Mr. Geravelis and Mr. Krushlucki. With the exception of one meeting which Mr. Geravelis alone
testified to, their evidence was by and large similar, with Mr. Krushlucki's evidence providing the most
detailed description. We will summarize his evidence and later provide details of the one meeting
which Mr. Geravelis described in his testimony that was not touched upon in Mr. Krushlucki's

evidence.

Mr. Krushlucki has worked for the Employer for 29 years as an electrician. He continues to work at the
plant and takes leaves of absence to deal with his Union responsibilities. Unlike Mr. Geravelis, he is

not a full-time employee of the Union.

In 1990, Mr. Krushlucki became aware of Mr. Gregoire's job problem when he was advised by a shop
steward that Mr. Gregoire's position as stores counterman may be abolished. Mr. Krushlucki's notes
indicated that he tried to set up a meeting on June 7, 1990 with Mr. Susa and Mr. Mathieson to discuss
Mr. Gregoire's situation. On June 5, 1990 he spoke with Mr. Shortridge, Supervisor - Recruitment and
Industrial Relaﬁons, about Mr. Gregoire's position and after a heated exchange, was told by Mr.
Shortridge that the Employer might place Mr. Gregoire on a job that he could not handle. After this
discussion, Mr. Krushlucki proceeded to file the grievance set out above. Mr. Krushlucki did not view
Mr. Gregoire's situation as a voluntary resignation as the Employer maintained. He viewed the matter

as giving rise to a complamt for unjust treatment.

After the grievance was filed on behalf of Mr. Gregoire, the parties met for a "step 2.5" meeting. A
"step 2.5" meeting is a term used by the Union and the Employer to describe their informal attempts to
resolve grievances before sending them on to the next step in the grievance procedure. Mr. Krushlucki
explained that the Union was unsure at what step to file the grievance as it was not a discharge
grievance. As a result, the Union filed the grievance at step 1. However, the parties agreed to treat it at
the step 3 level of the grievance procedure. Before the step 3 meeting was held, the parties engaged in

the informal step 2.5 meeting on June 22, 1990.
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Mr. Krushlucki, Mr. Susa and the Union's grievance committee attended the June 22, 1990 meeting
along with Mr. Gregoire. Mr. Mathieson and Mr. Hallson, Supervisor of Employee Relations, attended
the meeting for the Employer. As Mr. Krushlucki recalled the events, the Union tried to persuade the
Employer to take Mr. Gregoire back. Mr. Mathieson was finally convinced to say that if Mr. Gregoire

would pick a job he was willing to try, the Employer would consider appointing him to the job.

According to Mr. Krushlucki, at that point the Union asked for a recess in order to discuss the proposal
with Mr. Gregoire. The Union put various job options to Mr. Gregoire, who seemed to Mr. Krushlucki
to be unwilling to decide, although finally he settled on the stencilling position. Mr. Krushlucki
described the conversation as tense. He indicated that the Union officers were frustrated with Mr.

Gregoire who appeared to them as not being interested in seeking a resolution to the grievance.

Mr. Krushlucki testified that when the committee and Mr. Gregoire returmed to the meeting, Mr.
Gregoire indicated to Mr. Mathieson that he was willing to try the stencilling position. Mr. Mathieson
indicated that he would try to arrange to work Mr. Gregoire back into the position. At that point "out of
the blue" Mr. Gregoire disclosed that he was taking heavy medications that made him drowsy and

dizzy. Mr. Mathieson broke up the meeting at that point and stated that he was not going to play "these

games".

The next meeting between the Union and Mr. Gregoire occurred on June 27, 1990 at the initiation of
Mr. Krushlucki. He testified that he told Mr. Gregoire at this meeting that if it could be demonstrated to
the Employer that the medications he was on did not pose any risk to himself or others, the company
may reconsider his request to be placed in that job. According to Mr. Krushlucki, Mr. Gregoire
suggested that the Union phone his doctor to get the names of the medication. Mr. Krushlucki and Mr.
Geravelis advised him that the doctor would not be willing to release such information to them and they
insisted that he provide the Union with the information. Mr. Krushlucki did not believe that Mr.
Gregoire was being truthful when he indicated that he did not know the names of the medication he was
taking. Mr. Krushlucki left the meeting and was told later by Mr. Geravelis that Mr. Gregoire promised

to phone in the names of the medication.
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During the June 27, 1990, meeting there was also a discussion between the Union and Mr. Gregoire
over possible job openings. Mr. Gregoire had a work crew list for May 28, 1990 and pointed out a light
duty job held by Mr. Koller. The Union advised Mr. Gregoire that the light duty job no longer existed
and, in any event, he lacked the seniority to bump into it as it was held by Mr. Koller who was 49th on

the seniority list while Mr. Gregoire was 130th on the list.

Mr. Krushlucki indicated that there are no "light duty" jobs per se with the Employer. All jobs in the
plant are classified and the classifications are set out in the collective agreement. When a person is
mnjured at work, the company may place them on "light duty" and have them perform various functions
within their range of abilities until they are rehabilitated. The functions otherwise do not constitute a
position in the bargaining unit and cannot be claimed by another worker through the bumping
procedure. Mr. Krushlucki testified that he did not know of any way the Union could require the

Employer to create a light duty job.

Mr. Gregoire also indicated in the meeting that he could perform work described as a sonic operator.
The Union advised Mr. Gregoire that he would not meet the requirements for this position as he lacked

the training required to perform the work.

On August 15, 1990, the Union wrote the Employer referring Mr. Gregoire's grievance to expedited
arbitration. It was agreed later that this reference to arbitration was premature as no step 3 meeting had
taken place. On September 17, 1990, the third step grievance meeting was held between the Employer
and the Union. During the meeting, a discussion ensued in relation to Mr. Gregoire's medication. The
Union advised the Employer that the medicatibn Wouid not pose a threat to Mr. Gregoire or other
workers. The Union proposed that both parties work towards getting WCB to retrain Mr. Gregoire.
Initially, the Employer was reluctant to participate in a joint letter to WCB because it felt unable to tell
WCB that there was no work avéilable for Mr. Gregoire. At the same time, the Employer expressed a
concern that Mr. Gregoire would re-injure himself if he did retun to work. According to Mr.
Krushlucki, during the grievance meeting the Union promoted the notion that Mr. Gregoire should be

given a chance to work at stencilling. Mr. Krushlucki testified that the mood in the meeting changed
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from one of being unwilling to allow Mr. Gregoire back into the plant to one of trying to cooperate to

get Mr. Gregoire retrained through WCB benefits.

In response to this meeting, the Employer proposed the settlement agreement set out earlier in these
reasons, along with a draft letter to WCB. Mr. Krushlucki testified that Mr. Gregoire could not revert to
laid-off status because work was available at IPSCO that Mr. Gregoire was entitled to bid on. In his
letter to the Union dated October 2, 1990, in which he rejected the offer to settle proposed by IPSCO,

Mr. Phillips suggested that Mr. Gregoire could be maintained on the recall list for work that may come

open in the future.

Mr. Krushlucki testified that on October 12, 1990, he spoke with Mr. Gregoire on the telephone and
provided him with an update of his most recent meeting with the Employer which had taken place that
morning. Mr. Krushlucki relayed the message that the Employer did not seem receptive to Mr. Phillips'
proposal that the offer be accepted except for the requirement that Mr. Gregoire resign. Mr. Krushlucki
then proposed to Mr. Gregoire that he see an independent specialist to review his case and give a

prognosis of his injury. Following this discussion, Mr. Krushlucki also telephoned Mr. Phillips to relay

the same information to him.

At the Union's monthly membership meeting held on December 17, 1990, the grievance committee
recommended to the membership that Mr. Gregoire's grievance be withdrawn by the Union. This
recommendation was first discussed at a Union executive meeting that was held immediately prior to
the monthly membership meeting. Mr. Krushlucki testified that at the executive meeting the grievance
file was reviewed and discussed in some detail. It was concluded that the grievance would not succeed
at arbitration because the bumping process had been followed correctly and the alternative Hduty policy
had also been followed. This latter policy was developed between the Union and the Employer to deal
with the creation of temporary "light duty" positions and the bumping options for workers suffering

permanent disabilities as a result of workplace injuries.

The Union executive noted that Mr. Gregoire had said at the time of the abolishment of his storekeeper
position that there were no other jobs that he was capable of performing given his restrictions.

Although the Union would have liked Mr. Gregoire to try working at a position in his bumping range,
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he did not exercise that option and, as such, he tied the Union's hands. Mr. Krushlucki testified that the
Union executive did not think there was much else they could do for Mr. Gregoire under the terms of
the collective agreement. As a result, the recommendation to withdraw the grievance went forth to the

membership meeting and was approved by the membership.

Mr. Krushlucki testified that the main factor contributing to Mr. Gregoire's problems was his refusal to
exercise his option to bump. As Mr. Krushlucki put it, "it scuttled him". On his view of the matter Mr.
Krushlucki did not think Mr. Gregoire had done much to help himself and that he weakened the Union's

efforts to find alternate work through his conduct at the June 22, 1990 meeting with the Employer.

The Union executive concluded that the efforts made on behalf of Mr. Gregoire should focus on

restoring his WCB benefits.

Mr. Krushlucki testified that there is no record of a letter being sent by the Union to Mr. Gregoire
advising him that the Union would be dealing with his grievance at the December meeting. Likewise,
there is no record of a letter being sent to Mr. Gregoire or Mr. Phillips advising them of the outcome of
the riaeeting until Mr. Krushlucki's letter to Mr. Phillips dated January 12, 1994. In regard to notice of
the membership meeting at which a grievance will be discussed, the Union's normal practice is to post
notice of membership meetings one week in advance of the meeting on the bulletin boards at the plant.
The membership meetings are held on the third Monday of each month at the same location. The
agenda regularly contains a grievance committee report. Mr. Krushlucki testified that individual
grievors may not receive individual notice that their grievance will be discussed at a certain
membership meeting; however, they may obtain such information from their shop steward or the chief

shop steward for their division.

Following the December 17, 1990 meeting, the Union received Mr. Gregoire's letter of January 31,
1991 requesting a meeting with the Union to pursue his claim either against the Employer or the WCB.
At the meeting held on March 7, 1991, the Union suggested and Mr. Gregoire agreed to obtain an
independent medical assessment of Mr. Gregoire’s injuries to pursue the WCB aspect of his ¢claim. Mr.

Krushlucki recalled that everyone at the meeting, including Mr. Gregoire and Mr. Phillips, were aware
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that the grievance against the Employer had been dropped. There was, however, no mention of this

discussion in the written minutes of the meeting.

On March 21, 1991, Mr. Geravelis forwarded Mr. Gregoire's application for long term disability
benefits to the Employer's benefits department. On April 16, 1991, Mr. Hallson replied that "Mr.
Gregoire is a terminated employee not eligible for employee benefits." On April 16, 1991, Mr. Hallson

wrote to Mr. Krushlucki as follows:

Mr. Gregoire was a terminated employee. An offer of settlement was extended by the
Company which by all appearances was accepted by Mr. Gregoire and his
representatives.

His status as terminated/resigned remains the same.

Copies of these letters were forwarded to Mr. Phillips who responded in his April 24, 1991 letter quoted

above by concluding "I would request you to inform me if there are any other proceedings we can take

in regard to IPSCO."

On October 18, 1993, Mr. Krushlucki responded to an inquiry from the WCB indicating that Mr.

Gregoire's grievance had been dropped without prejudice in December of 1990.

Mr. Krushlucki testified that he attended the appeal hearing in November of 1991 in place of Mr. Susa
because Mr. Susa was unable to obtain a leave of absence from the Employer to attend the hearing. Mr.

Krushlucki denied that he had jettisoned Mr. Susa from the hearing, as alleged by Mr. Gregoire in his

evidence.

Mr. Krushlucki also addressed Mr. Gregoire's assertion that he had been denied an opportunity to speak
to his grievance at a membership meeting. Mr. Krushlucki recalled that in November of 1990, a special
meeting was called to ratify a collective agreement. He indicated that when a special meeting is called,
members are restricted to discussing the issues posted on the notice of meeting. Mr. Krushlucki does
not specifically recall Mr. Gregoire asking to speak to his grievance at this meeting, but if Mr. Gregoire

had made such a request, Mr. Krushlucki would have called him out of order. Mr. Krushlucki denied
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that he had used foul language directed either at Mr. Gregoire or Mr. Phillips. He indicated that at the

Tune 22, 1990 and June 27, 1990 meetings, he may have sworn in frustration at Mr. Gregoire's conduct.

The one meeting that Mr. Geravelis recalled in his evidence, that was not mentioned by Mr. Krushlucki,
was a meeting between the Union and the Employer that took place on July 23, 1990. Mr. Geravelis
testified that he attended the meeting along with the Union's grievance committee. During the meeting,
the Union pressed the Employer to reconsider offering Mr. Gregoire a position at the plant. Mr.
Hallson indicated that he would consider the Union's request. However, on August 14, 1990, Mr.
Hallson replied in writing that the Employer was standing by its original decision to treat Mr. Gregoire's

refusal to bump as a resignation.
Relevant Statutory Provisions

The applicant alleges that the Union violated s. 25.1 of The Trade Union Act, R.S.S. 1978, ¢. T-17,

which provides as follows:

25.1 Every employee has the right to be fairly represented in grievance or rights
arbitration proceedings under a collective bargaining agreement by the trade union
certified to represent his bargaining umit in a manner that is not arbitrary,
discriminatory or in bad faith.

Applicant's Argument

Counsel for Mr. Gregoire argued that the Union acted arbitrarily in withdrawing Mr. Gregoire's
grievance. He argued that the Union should have pursued the grievance and Mr. Gregoire's bumping
rights as set out in the alternate duty policy. The last stage of this policy would require the Union and
the Employer to refer Mr. Gregoire to the WCB for retraining if there were no jobs available in the
company that Mr. Gregoire could perform. Counsel argued that had the grievance been pursued, Mr.
Gregoire's claim for WCB benefits for retraming would have been dealt with earlier. Counsel seemed
to suggest that Mr. Gregoire could have been laid off in May of 1990, when his position as stores
counterman was abolished. His entitlements to other benefits, such as Unemployment Insurance, would

not have been delayed.
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Counsel referred the Board to Barabe v. Comumunication, Energy and Paperworkers Union, Local 649,
[1994] 3rd Quarter Sask. Labour Rep. 162, LRB File No. 116-94; Canadian Merchant Services Guild v.
Gagnon et al., [1984] S.C.R. 509 (S.C.C.); and Chrispen v. International Association of Fire Fighters'
Local 510 (Prince Albert Fire Fighters' Association), [1992] 4th Quarter Saslz Labour Rep. 133, LRB

File No. 003-92.
Union's Argument

Counsel for the Union argued that there was nothing that could be achieved through the grievance
process. Mr. Gregoire had an opportunity at the step 2.5 meeting to obtain other employment through
the Employer but his own conduct destroyed that option. Even then, the Union did go back to the
Employer seeking to get the Employer to support Mr. Gregoire's claim for retraining with the WCB and
to get the Employer to reconsider Mr. Gregoire for the stencilling position. At the end of the day, the
Employer did agree to support Mr. Gregoire's claim for WCB benefits and proposed a seﬁlement of the
grievance that would have provided such support. At the same time, Mr. Gregoire was requested to
formally resign from the Employer. When this agreement was presented to Mr. Gregoire, he agreed
with everything, including his inability to perform any jobs for the Employer, except the request that he
resign from the Employer. Counsel argued that the resignation request was a legitimate employer
response to the employee's acknowledgement that he was physically unable to perform any work at the
plant. Counsel noted that, in any event, there was no evidence to suggest that Mr. Gregoire's claim for
retraining was prejudiced by the lack of support from the Employer. He also argued that it was not a

matter that could be resolved by an arbitrator.

On the procedural aspects of the grievance handling, counsel acknowledged that there was evidence that
indicated the Union did not advise Mr. Gregoire that it had withdrawn his grievance. He argued that

this failure did not constitute bad faith or arbitrariness. .

Mr. McLeod referred the Board to the Chrispen case, supra; Yearley v. Service Employees’
International Union, Local 299, [1993] 4th Quarter Sask. Labour Rep. 57, LRB File Nos. 055-92, 080-
92 & 081-92; Brideau v. Brotherhood of Railway, Airline and Steamship Clerks, Freight Handlers,
Express and Station Employees (AFL-CIO-CLC) (1986), 86 CLLC 14,096 (Can. LR.B.); Young v.
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United Transportation Union (1989), 89 CLLC 14,310 (Can. L.R.B.); and Hanson v. United
Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United
States and Canada, Local Union No. 179, [1992] 3rd Quarter Sask. Labour Rep. 104, LRB File No.
041-92.

Analysis

In assessing the Union's conduct in the present instance, the Board must determine if the Union acted in
a manner that was arbitrary, discriminatory or in bad faith. These parameters were discussed by this
Board in Banga v. Saskatchewan Government Employees’ Union, [1993] 4th Quarter Sask. Labour Rep.
88, LRB File No. 173-93, where the Board stated as follows, at 98-99:

It is clear from the jurisprudence which has accumulated concerning the duty of fair
representation that it is not the task of a labour relations board to second guess a trade
union in the performance of its responsibilities, or to view the dealing of that union
with a single employee without considering a context in which numerous other
employees and the union itself may have distinct or competing interests at stake.

Perhaps the most authoritative description of the nature of the duty of fair
representation is contained in the decision of the Supreme Court of Canada in
Canadian Merchant Services Guild v. Gagnon, 84 CLLC 12,181

The following principles, concerning a union's duty of representation
in respect of a grievance, emerge from the case law and academic
opinion consulted.

1. The exclusive power conferred on a union to act as a
spokesman for the employees in a bargaining unit entails a
corresponding obligation on the union to fairly represent all
employees comprised in the unit.

2. When, as is true here and is generally the case, the right to
take a grievance to arbitration is reserved to the union, the
employee does not have an absolute right to arbitration and
the union enjoys considerable discretion.

3. This discretion must be exercised in good faith, objectively

and honestly, after a thorough study of the grievance and the
case, taking into account the significance of the grievance and
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of its consequences for the employee on the one hand and the
legitimate interests of the union on the other.

4. The union's decision must not be arbitrary, capricious,
discriminatory or wrongful.

5. The representation by the union must be fair, genuine and not
merely apparent, undertaken with integrity and competence,
without serious or major negligence, and without hostility
towards the employees.

This description was reaffirmed by the Supreme Court in decisions in Supply and
Services Union of the Public Service Alliance of Canada v. Gendron, [1991] S.C.R.
1298, and Centre Hospitalier Regina Ltee. v. Labour Court, [1991] S.C.R. 1330.

The terms "arbitrary,” "discriminatory” and "in bad faith" have also been the subject

of much discussion, in the Gagnon case, supra, as well as in others. In Walter
Prinesdomu v. Canadian Union of Public Emplovees, [1975] 2 CL.R.B.R. 310, at 3135,
the Ontario Labour Relations Board applied the terms "discriminatory” and "in bad

Jfaith" to:

... conduct in a subjective sense - that an employee ought not to be the
victim of ill will or hostility of trade union officials or of a majority of
the members of the trade union... Bad faith and discrimination
constitute the outer limits of majoritarianism and official action,
preventing a trade union from singling out certain individuals for
unfair treatment. This aspect of the duty is particularly important in
discouraging discrimination on the basis of race, creed, colour, sex,
eic., preventing internal trade union politics from erupting into forms
of invidious conduct;, and in prohibiting extreme forms of
interpersonal breakdowns within a trade union.

The concept of arbitrariness gave the Board considerably more difficulty, and they
made the following comment, at 315

1t could be said that this description of the duty requires the exclusive
bargaining agent to "put its mind" to the merits of a grievance and
attempt to engage in a process of rational decision making that cannot
be branded as implausible or capricious.

This approach gives the word arbitrary some independent meaning
beyond subjective ill will, but, at the same time, it lacks any precise
parameters and thus is extremely difficult to apply. Moreover,
attempts at a more precise adumbration have to reconcile the
apparent consensus that it is necessary to distinguish arbitrariness



784 Saskatchewan Labour Relations Board Reports [1997] Sask. L.R.B.R. 766

(whatever it means) from mere errors in judgment, mistakes,
negligence and unbecoming laxness.

This Board made an attempt to summarize what may reasonably be expected by an
employee in the decision in Gilbert Radke v. Canadian Union of Paperworkers, LRB
File No.262-92:

What is expected of trade union officials in their representation of
employees s that they will act honestly, conscientiously and without
prejudgment or favouritism. Within the scope of these criteria, they
may be guilty of honest errors or even some laxity in the pursuit of the
interest of those they represent. In making decisions about how or
whether to pursue certain issues on behalf of employees, they should
certainly be alert to the significance for those employees of the
interests which may be at stake. Given the importance of the
employee interests the union has the responsibility to pursue, they
should also carry out their duties seriously and carefully. The
ultimate decision made or strategy adopted, however, may take into
account other factors than the personal preferences or views of an
individual employee.

There is no serious allegation on the part of Mr. Gregoire that the Union acted in bad faith toward him.
Mer. Krushluck: and Mr. Geravelis may have used harsh language with him during the meetings of June
22, 1990 and June 27, 1990, however, the language used was not intended 1n a derogatory sense or in a
demeaning sense. Both Union officials were expressing their frustration with Mr. Gregoire who
appeared to be incapable of making a decision or of providing the Union with the information it
required to assist him obtain other employment from the Employer. Harsh language, in and of itself, in

the Union setting does not constitute bad faith.

Similarly, there is no serious suggestion that the Union acted in a discriminatory fashion toward Mr.
Gregoire. There may have been a suggestion that Mr. Gregoire was discriminated against based on his
physical disability. During the course of the hearing, it was disclosed that Mr. Gregoire had referred
some portion of this dispute to the Human Rights Commission. However, no further mention was made
of discrimination based on disability. In terms of applying the collective agreement and the alternate
duty policy for injured workers, there was no evidence that Mr. Gregoire was treated in a discriminatory
manner. His disability had been accommodated in two ways. First, he was off work from May of 1984

until July of 1987. Second, when he returned to work, he was accommodated by being permitted to
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perform jobs that met his physical limitations. The abolition of his job as stores counterman in May of
1990 created a dilemma because there was no other position that Mr. Gregoire felt capable of
performing due both to his physical disability and his seniority. Although the Employer was willing to
try Mr. Gregoire in the stencilling position, Mr. Gregoire precluded that possibility by raising the issue
of his medication at the June 22, 1990 meeting. Even then, the Union attempted to get the Employer to
change its mind and permit Mr. Gregoire to return to work. There is no indication that the Union's
action precluded an accommodation of Mr. Gregoire's disability through rigid adherence to the
provisions contained in the collective agreement. The Union was a party to the alternate duty policy
which expanded the bumping provisions for injured workers and which formed a legitimate attempt on

the part of the Employer and the Union to accommodate injured and disabled workers.

Finally, there is no convincing evidence that the Union acted in an arbitrary fashion. Mr. Susa, Mr.
Geravelis and Mr. Krushlucki all appreciated the nature of Mr. Gregoire's claim, including the
underlying WCRB problem. They used their best efforts to resolve the employment problem by meeting
with the Employer and encouraging a negotiated settlement of the matter. They were almost successful
in returning Mr. Gregoire to work until Mr. Gregoire jettisoned the mission by raising the issue of
medication at the June 22, 1990 meeting. The Union then switched its efforts to encouraging the
Employer to support Mr. Gregoire's claim for retraining and, again, were attaining success until Mr.
Gregoire decided the settlement was insufficient. The Union did not demonstrate any lack of care or

inattention in dealing with the grievance at this stage of the matter.

The Union may be fairly criticized for failing to advise Mr. Gregoire that a recommendation was going
to be made with respect to his grievance at the membership meeting in December of 1990. In addition,
the Union can be criticized for failing to keep Mr. Gregoire properly informed as to the outcome of his
grievance. It is imperative in order for the grievance and arbitration procedure to work properly and

efficiently that information pertaining to a grievance be relayed to the individual grievor.

We are satisfied, however, that the failure to communicate information to Mr. Gregoire was an
oversight on the part of the Union officials, who assumed Mr. Gregoire and his counsel were aware of
the outcome. There is no suggestion in the evidence that Mr. Gregoire had meaningful new information

to present to the Union before it made its final decision that may have influenced the Union's
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assessment of the likelthood of successfully arbitrating the grievance. Mr. Gregoire's physical
limitations were unchanged since 1984; his assessment of his ability to perform other work had been
thoroughly explored; settlement options had been considered and rejected. The Union had a full
understanding of the nature of the problem in December of 1990. The Union executive fairly assessed
the likelihood of winning the arbitration taking into account these factors and the Union's understanding
of the terms of the collective agreement and the alternate duty policy for disabled and injured workers.
In these circumstances, the failure to communicate, in and of itself, does not constitute a violation of s.

25.1 of the Act. See Brideau, supra, at 16,012 and Young, supra, at 16,035.

Although the Board has sympathy for the situation Mr. Gregoire is in as a result of his workplace
injury, we do not sit in appeal of decisions made by the Union in good faith, honestly, conscientiously
and without prejudgment or favouritism. The Union, in this instance, has met the representation

requirements set out in s. 25.1 of the Act. As a result, the Board will dismiss this application.
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Duty to bargain in good faith - Collective agreement - Board reviews factors te
be considered in determining if party engaged in good faith bargaining and
taking reasonable steps to conclude collective agreement.

Duty to bargain in good faith - Disclosure - Disclosure obligation arises when
employer is asked question at bargaining table or when employer makes
decision likely to impact on bargaining unit during term of collective agreement
being negotiated.

Technological change - Duty to bargain in good faith - Workplace adjustment
plan - Bargaining collectively with respect to workplace adjustment plan carries
same degree of effort expected when parties negotiating collective agreement.

Technological change - Duty to bargain in good faith - Workplace adjustment
plan - Simple exchange of proposals is insufficient - Parties must engage in
serious, determined and rational discussion of proposals put forward - For
bargaining to "fail" parties must be at genuine impasse, having exhausted all
reasonable efforts to achieve plan.

Lock-Out - Definition - Defensive lock-out occurs when employer responds to
strike activity by effecting lock-out - Board holds that use of defensive lock-out
under circumstances did not constitute a violation of The Trade Union Act.

Remedy - Technoelogical change - Board orders employer not to effect closure of
business until s. 43 of The Trade Union Act complied with - If employer cannot
lawfully continue to operate business, Board orders employer to continue to pay
employees affected by technological change for duration of collective bargaining
relating to workplace adjustment plan.
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Unfair labour practice - Threatened closure - Board considers motives of
employer when statements made during bargaining concerning closure of
business - When employer takes concrete steps, which are not motivated by
anti-union animus, to initiate closure of a business, employer has obligation to
disclose closure information to union. B

The Trade Union Act, ss. 2(j.2), 11{1){c), 11(1){(i) and 43.

REASONS FOR DECISION
Background

Gwen Gray, Chairperson: The Union represents employees at the Silver Sage Casino ("Casino")
which is operated by the Regina Exhibition Association Limited ("REAL") in Regina. On August 12,
1997, REAL gave notice to the Union and its employees that it intended to close the Silver Sage Casino
on November 22, 1997. The closure will result in the layoff of 135 casino workers, 40 employees in the
- operations bargaining unit and 23 employees in the food services bargaining unit. The operations and

P

food service employees are represented by the Union in separate bargaining units.

In LRB File No. 256-97, the Union asked the Board to find REAL in violation of ss. 11{1)(2) and (c) of
The Trade Union Act, R.S.S. 1978, c¢. T-17, for failing to disclose its intention to close the Casino to the
Union in the course of bargaining the operations agreement and the casino agreement. The Union
alleged that it questioned REAL during negotiations of the operations and casino agreements on
numerous occasions with respect to the closure of the Casino. As a remedy, the Union asked the Board
to order REAL to open the operations agreement in order to allow the Union to negotiate the impact of
the Casino closure. The Union also requested that the Board order REAL to compensate the Union for
the time spent so far in negotiating revisions to the casino agreement. In the reply to this application,

REAL asserted that it disclosed all information known to it at the time of any request from the Union.

In LRB File No. 266-97, the Union alleged that REAL had effected a technological change at the
Casino within the meaning of s. 43 of the Act and had refused to acknowledge that it was obligated to

adhere to the provisions of the Act respecting this change in its operations. The Union also claimed that
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REAL violated ss. 3, 11(1)(c) and 43 of the Act. On October 31, 1997, the Board issued Reasons for

Decision finding that the closure did constitute a technological change within the meaning of s. 43 of

the Act.

The remedial portion of this application was left for argument at the hearing of the remaining
applications. The remedial orders requested by the Union include: (a) a declaration that the closure is a
technological change and an order requiring REAL to comply with s. 43; (b) an Order requiring REAL
to negotiate a workplace adjustment plan with the Union by meeting within a specified time frame; and
(c) an Order to stop the implementation of the closure until REAL has satisfied the Board that it has
complied with s. 43 of the Act. REAL's reply with respect to the remedial aspect of the Union's
application asserted that it had complied with the requirements of s. 43 of the Act by giving the Union

advance notice of the change and by agreeing to negotiate on any proposal the Union wished to present.

In LRB File No. 279-97, REAL alleged that the Union was in violation of s. 11(2)(c) of the Act by
refusing to execute the formal agreement reached between it and the Union on June 4, 1997 with
respect to the operations bargaining unit. The Union replied by asserting that the parties are not in
agreement as to the exact terms of the agreement reached on June 4, 1997 and claiming that the

agreement that was ratified by its members was not the same agreement as was contained in REAL's

proposed formal collective agreement.

In LRB File No. 308-97, the Union brought a further application in which it alleged that REAL
breached ss. 11(1)(a), (c¢) and 43 of the Act. The Union claimed that after it had requested to continue
bargaining the casino agreement, and after REAL had indicated to this Board in the affidavit material
filed on LRB File No. 266-97 that it was prepared to discuss any proposals the Union made dealing
with the closure, REAL sent the Union a letter stating that it would not accept any proposals from the
Union submitted and dated after November 6, 1996. REAL replied to this application by stating that it
did not intend to agree to any proposal submitted after November 6, 1996 but it had and did intend to

meet with the Union for the purpose of bargaining collectively.

The remedies sought on LRB File No. 308-97 include: (a) a declaration of an unfair labour practice

under ss. 11(1)(a), (c) and 43 of the Act; (b) an Order directing REAL to remain open until an
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agreement is reached on the outstanding proposals and/or an arbitrator is appointed to resolve the
outstanding proposals prior to closure; (¢) an Order compensating the Union for time spent so far in
negotiations; and (d) an Order requiring compensation for the Union's legal fees. In its reply, REAL

stated that the remedies requested are outside the Board's statutory jurisdiction.

In LRB File No. 321-97, the Union claimed that REAL violated ss. 3, 11{1)(a), (e), (f), (j), (m) and 12
of the Act by disciplining employees at the Casino who engaged in lawful strike activity. REAL replied
that it had not disciplined the employees for strike related activity. The Union requested that the Board
issue an Order directing REAL to restore the wages and benefits of employees who had been
disciplined for engaging in strike activity. This matter was the subject of an interim application, as well
as argument on the final application. The Board will deal with the application as a final application in

these Reasons.
Preliminary Matter

At the conclusion of the arguments on the applications, counsel for REAL asked the Board to rule on
the issue of whether or not the affidavits filed with the various applications constituted evidence on the
main applications. As a general matter, the Board will refer to all the material filed on any application
in its final Reasons, unless the parties have agreed otherwise during the course of the hearing. In this
hearing, there was no explicit agreement to exclude the affidavit material. Affidavit material, however,
will always take second place to evidence that is tendered through witnesses at the hearing who are
subject to full cross-examination. In this instance, the evidence that was presented to the Board through
witnesses at the hearing formed the primary basis of our fact finding, with the affidavit material being
of assistance in determining sequence and filling in minor gaps in the documentary evidence presented

at the hearing.

The Board also notes as a matter of record that certain agreements were tendered in evidence as Board
exhibits. These agreements were entered into between REAL and Saskatchewan Gaming Commission
("SGC") and Saskatchewan Liquor and Gaming Authority ("SGLA"). The agreements were produced
through subpoenas issued by the Board.
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Facts

The Union is certified for four bargaining units at REAL. The largest unit is called the operations
group; it constitutes the main bargaining table. In addition, the Union bargains for a group of

employees at the race track, another group at the Casino and a group of food service workers.

Negotiations for a new collective agreement with respect to the operations group commenced in the
spring of 1996. Doug Cressman, General Manager, was REAL's main spokesperson at the operations
bargaining table; Mark Hollyoak, Union Representative, was the chief negotiator for the Union. In

October, 1996, REAL requested that the Union table its monetary proposals which the Union agreed to
do.

At the bargaining meeting subsequent to the meeting at which the Union tabled its monetary proposals,
REAL advised the Union that it was unable to respond to the monetary proposals at that time because it
was negotiating an agreement with SLGA and SGC. Until an agreement with the two government

agencies was reached, REAL was unsure of its financial situation and was unable to commit itself to a

monetary package at the operations table.

In January of 1997, Mr. Hollyoak asked Mr. Cressman at the operations bargaining table how the
negotiations with SLGA and SGC were proceeding. Mr. Cressman told Mr. Hollyoak that there were
three matters that remained outstanding. When Mr. Hollyoak asked what those issues were, Mr.
Cressman would not disclose them to the Union. At the same meeting, REAL did not respond to the

Union's monetary proposals except to say that it was still unsure of its financial picture.

According to Mr. Hollyoak, during a bargaining meeting held on April 9, 1997, Mr. Cressman informed
the Union that REAL had given up on signing an agreement with SLGA and SGC and would proceed to
bargain with respect to the monetary proposals without further delays. In his testimony, Mr. Hollyoak
noted that the date - April 9, 1997 - stuck in his mind because he later learned that REAL had concluded
an agreement with SLGA and SGC on April 9, 1997. He did not become aware of the April 9, 1997
agreement until after a tentative settlement had been reached between REAL and the Union with

respect to the operations bargaining unit. Mr. Hollyoak learned of the April 9, 1997 agreement after
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receiving from an anonymous source a copy of what appeared to be a letter from the solicitor for REAL
to Gord Staseson, then Acting President and CEO of SGC. The letter stated: "... it is our client's
position that an Agreement was, in fact, arrived at on April 9, 1997, following which the Agreement in
final form was prepared by your solicitors and forwarded to us for our Board approval and execution on
April 10, 1997." The significance of the agreement between REAL, SLGA and SGC will be discussed

later in these Reasons.

Mr. Cressman recalled that at the April 9, 1997 bargaining meeting with the Union he said words to the
effect that they would now bargain the monetary package and would do so on the basis of what they

knew at that time.

After the April 9, 1997 meeting, negotiations between REAL and the Union progressed with an
exchange of proposals at the end of May of 1997. Mr. Hollyoak testified that around this time he again
asked Mr. Cressman if an agreement had been reached between REAL, SLGA and SGC. Mr. Cressman
told Mr. Hollyoak that a couple of matters remained outstanding. Mr. Hollyoak asked him for details of
what items remained outstanding. According to Mr. Hollyoak, Mr. Cressman refused to disclose the

matters to the Union.

In May, 1997, the Union and REAL exchanged strike and lock-out notices. On May 28, 1997, in
response to work slowdowns, REAL locked out the operations employees. On June 4, 1997, the parties
reached a tentative agreement on the operations unit and employees returned to work under a back to
work agreement. The Union recommended the settlement to its members who ratified the agreement

shortly after returning to work.

The Union then sent REAL its draft of a formal collective agreement which incorporated the terms of
settlement. REAL responded by sending the Union its own version of a formal collective agreement.
According to Mr. Hollyoak, REAL's version of the final agreement contained some corrections to the
wording of the Union's formal agreement that he agreed were proper corrections to make, but it also
contained some wording that was incorrect. Mr. Hollyoak testified that he fixed all the matters that

required fixing and sent the agreement back to REAL for approval. Since forwarding the amended
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version of the formal agreement back to REAL, Mr. Hollyoak indicated that he had not heard back from

REAL, except for one conversation with Bob Osadchy, Casino Manager, who suggested that they have

a meeting on the matter.

Starting in November of 1996, the Union and REAL were also bargaining with respect to the Casimo.
Mr. Osadchy was the chief negotiator for REAL at this table. The main issue at this table centred
around REAL's proposal for block scheduling of part-time employees. REAL indicated to the Union
that if it had some agreement on this issue, it would be willing to consider other Union proposals.

Meetings for the purpose of bargaining this agreement spanned a time frame from November, 1996 to

July 21, 1997.

The Union took a strike vote among the employees of the Casino and served strike notice on May 12,
1997. Mr. Hollyoak testified that the strike notice was given to permit all unionized employees at
REAL to engage in strike activity in support of the operations table. The operations table was viewed

as the trend setting agreement which would ultimately impact on the settlement of the casino bargaining

table.

During bargaining for the casino agreement, the Union heard continuous rumours that the Casino was
going to close. Mr. Hollyoak testified that Mr. Osadchy was asked several times during bargaining if
the rumour was true. Mr. Osadchy would check with Mr. Cressman and would come back to the table

with word that there would be no closure of the Casino and that no agreement had been reached

between REAL, SLGA and SGC.

Specifically, Mr. Hollyoak recalled that he had asked Mr. Osadchy in March of 1997 if it was true that
Casino Regina, the main competitor of the Casino, was developing software to take over the slot

machines then operating at the Casino. Mr. Osadchy denied the rumour and replied that the Casino

would operate as usual.

Again, in May of 1997, Mr. Hollyoak raised questions regarding rumours of closure with Mr. Osadchy
at a union-management meeting. He was again reassured that REAL was not considering closing the

Casino. At one point during the course of the casino negotiations, REAL posted a notice at the Casino
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urging employees not to worry about the rumours of closure and reassuring them that the Casino was
not closing. Mr. Hollyoak testified that REAL denied the closure possibility as early as January of 1997
and as late as July 21, 1997.

Mr. Hollyoak also read a newspaper article in the Regina Leader-Post which provided details of the
negotiations that were on going between REAL, SLGA and SGC. In the article, it was reported that the
parties were considering three options: (a) REAL would operate the Casino with SGC taking over the
slot machines; (b) REAL would operate both the table games and the slot machines; {c) REAL would
close and be paid $2.6 million per year. After reading the article, Mr. Hollyoak asked Mr. Osadchy
which option REAL was pursuing. He was told by Mr. Osadchy that option (b) was the option being

pursued - that 1s, that REAL would continue to operate both table games and slots.

At a bargaining meeting held on July 21, 1997, the Union agreed to put REAL's proposal on block
scheduling to the membership for a vote in order to test the members' support for REAL's proposal.
However, prior to taking the vote, Kathleen Hewitt, the shop steward at the Casino, received
information that led her to believe that REAL had decided to close the Casino and was preparing to
make the anmouncement of closure on August 12, 1997. The information Ms. Hewitt received was
contained in a computer document addressed to a contractor of the Casino in which the closure of the
Casmo was discussed. Ms. Hewitt approached Mr. Osadchy with the information and asked him if it
was true. After checking with Mr. Cressman, Mr. Osadchy told Ms. Hewitt that Mr. Cressman would

not confirm or deny the information.

Mr. Cressman's response to the Union's inquiry was the first formal indication the Union received from
REAL that confirmed the closure rumour. Up until that time, the Union had been reassured ithat the
Casino would remain in operation and it was in this context that the Union negotiated the collective
agreement. Mr. Hollyoak was obviously frustrated with having spent many months of bargaining on
the scheduling issue which, in the end result, was rendered meaningless and irrelevant as a result of

REAL's decision to close.
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On July 25, 1997, the Union received a letter from Mr. Cressman which indicated that he was reviewing
the options for the Casino and would let the Union know when he and the Board had reached a decision.
This letter was written in response to the persistent rumours of closure and was received by the Union

three days before the Union became aware through Ms. Hewitt that closure was going to be announced

on August 12, 1997.

On August 12, 1997, the Union received notice from REAL that the Casino would close on November
22, 1997 and that its members would be out of work on that day. In addition, some members of the
operations unit and the food services unit would also be laid off as a result of the Casino closing. The

notice of closure read as follows:

I regret to inform you that the Silver Sage Casino will be closing effective November
22,1997

As this will result in the termination of the employment of more than ten employees, in
accordance with Section 44.1 of The Labour Standards Act, I am giving you notice of

the following:

1. Number of employees whose employment will be terminated:

In-scope Casino Employees: 135
Out-of-scope Employees. 10

2. In addition, as a result of the Casino closure, the following number of Regina
Exhibition Park employees will receive layoff notices and will be given the

opportunity to exercise their seniority rights:

Operations Employees: 40
Food Services Employees 23

All numbers are approximate.

L

Effective date of termination/layoff: November 22, 1997

4. Reason for termination/layoff- Permanent closure of
Silver Sage Casino.

We do not believe that the closure of the Casino constitutes a technological change
within the meaning of The Trade Union Act, but in any event we are not closing the
Casino for one hundred and three days (103) and all the information required by
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Section 43(3) of The Trade Union Act is included in this notice. We are also prepared
to meet with you to discuss the implementation of the Casino closure.

Please contact me if you have any questions regarding the foregoing.

After receiving notice of closure, the Union filed the various unfair labour practice applications under

consideration. On August 12, 1997, the Union also served a notice to bargain on REAL pursuant to s.

43(8) of the Act as follows:

It is our belief that the closure of the Silver Sage Casino does constitute technological
change under Section 43 of The Trade Union Act and we are hereby requesting official
notice in compliance with the Act and failure to provide such notice will cause us to
file an application with the Labour Relations Board to enforce the employees’ rights
contained in The Trade Union Act with respect to technological change.

The notices that were given on August 8, 1997 to Operations staff are over and above
any usual layoff that occurs in the fall and we consider these to be associated with the
closure of the Casino and subject to Section 43 of The Trade Union Act. We request
that you forward technological change notice on behalf of those employees. Failure to
do so will require us to file an Unfair Labour Practice with the Saskatchewan Labour
Relations Board.

Please advise.

REAL responded to the Union's request to bargain on August 14, 1997 as follows:

With reference to the recent announcement regarding the closure of the Silver Sage
Casino and that we are currently involved in negotiating a new Casino Collective
agreement, I suggest that we agree to apply the terms of the old collective agreement
until November 22, 1997.

I would also suggest that we cancel our negotiations meeting planned for August 20,
1997.

Please advise.
The Union responded to REAL in the following terms on August 19, 1997:

We are not prepared to cancel our negotiation meeting that is scheduled for August 26,
1997.
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Even though most of the proposed revisions are no longer relevant, there are four
directly related to closure and the issue of retroactive pay, etc. Unless the employer is
willing to concede technological change and enter into negotiations with respect to a
workplace adjustment plan, we will continue the process of negotiations on existing
relevant proposals.

Please advise.

Mr. Osadchy responded to the request to meet on August 26, 1997 by notifying the Union that he was

unable to meet on that occasion due to his vacation schedule.

On August 25, 1997, REAL responded to the Union's request to bargain the technological change as

follows:

We accept your letter as an indication that you wish to negotiate terms and conditions
for Casino employees affected by the closure. We are prepared to have discussions
with you on any item you wish to discuss at this time.

As we are already in bargaining on the Casino Collective Agreement, you may forward
your proposals 1o us at this time or arrange a meeting date to provide us with your
proposals.

Although we do not feel that this is a technological change under The Trade Union Act,
we are prepared to follow the above procedure that we may deal with the issues raised
by the closure. As we have a Collective Agreement that has expired, and we are
already under a duty to negotiate with vou. we have no objection if vou amend your
position to deal with any issues you wish to discuss with us.

We await your early response in order that discussions can begin quickly.

(Emphasis added)

Subsequently, the Union wrote to request that REAL assign 20 full days prior to closure for
negotiations. The Union and REAL met on September 15, 1997 at which time the Union presented to
REAL a proposed Workplace Adjustment Plan as follows:

1. In exchange for an orderly closure, no strike activity, etc, the Employer and
the Union agree to submit all unresolved issues as of October 15, 1997 to
binding Arbitration. The parties shall agree on a chairperson or, failing
agreement, shall ask the Minister of Labour to appoint a chairperson. The
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arbitrator, after hearing from the parties, shall have the power to decide and
enforce the implementation of any unresolved issue.

[3S)

The Employer and the Union shall form a Workplace Adjustment Committee
with one representative from the Employer and one representative from the
Union. The Committee shall be responsible for overseeing all aspects of the
workplace adjustment plan. The Employer shall pay for all costs associated
with the operation of the Committee including but not limited to the Union
nominee's wages at 40 hours per week at their regular rate. The committee
shall be formed as of September 15, 1997 and shall run for one month after the
closure date of the Casino.

Lo

Any person whose employment is terminated or affected for any reason
between August 12, 1997 and the closure date of the Casino shall receive in
addition to any other money, four weeks' pay for every year of service. The
amount of weekly pay shall be established by averaging the employee's weekly
earnings retroactive for a period of one year from closure excluding all leaves
or periods of no work for any reason. The Employer shall pay the severance
in the manner requested.

4. Any person whose employment is terminated or affected for any reason
berween August 12, 1997 and the closure date of the Casino shall be entitled to
access a guaranteed job placement plan and unfimited access to outplacement
counselling. The Employer shall pay the full cost of such plans.

5. The Employer, the Union and the Gaming Corporation shall enter into an
agreement with respect to employees moving to Casino Regina. The
agreement shall be in place by October 15, 1997.

6. Any person whose employment is terminated or affected for any reason
between August 12, 1997 and the closure date of the Casino shall be entitled to
enrol in any educational upgrading or training course(s) and the Employer
shall pay the full cost of such education upgrading or training for a period of
two years after the closure date of the Casino.

7. All employees shall receive a 5 percent wage increase retroactive to the expiry
of the Collective Agreement.

8. The Employer shall pay the full cost of relocation for any person whose
employment is terminated or affected for any reason between August 12, 1997
and the closure date of the Casino.

9. The Union reserves the right to forward additional proposals on all matters
related to the closure of the Casino.
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REAL replied to the Union's proposal through two letters dated September 19, 1997. The first letter

stated as follows:

With reference to your document "RWDSU - Silver Sage Workplace Adjustment Plan”
tabled on September 15, 1997. It is our position that our discussions are not based on
technological change as outlined in The Trade Union Act as this question has not yet
been decided by the Labour Relations Board as it pertains to the closure of the Silver

Sage Casino.

Based on the above we wish to respond as follows.

1.

9.

There is nothing in the current Collective Agreement regarding binding
arbitrations and we are unwilling to accept this proposal.

We cannot agree to this proposal.
We cannot agree to this proposal.
We cannot agree to this proposal.
We cannot agree to this proposal.
We cannot agree to this proposal.
We cannot agree to this proposal.
We cannot agree to this proposal.

We cannot agree to this proposal.

Our next meeting is scheduled for Monday, September 22, 1997 ar 9:30 am in the
Agridome Administration office Board Room.

Please advise how you wish to proceed.

The second letter read as follows:

With reference to your correspondence of August 19, 1997 concerning the continuation
of collective bargaining on existing relevant proposals, I wish to advise that, while this
entire process appears to be moot, bearing in mind the closure of the Casino on
November 22, 1997, we are none-the-less willing to continue discussions.

Please be advised that the employer is not willing to accept or entertain any additional
proposals submitted by the Union and dated after November 6, 1996.
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Please advise.

Following this exchange of correspondence, the Union decided to exercise its right to strike by having
its members refuse to wear their uniforms to work. The Union advised REAL that members would be
engaging in this form of strike activity. When employees appeared for work on September 23, 1997,
REAL sent them home. Some employees returned to work in their uniforms and were permitted to
work; others decided to remain at home and not attend work. Employees who did not return to work
did not get paid for the day. No other action was taken by REAL in response to the Union's actions.
‘When Mr. Hollyoak asked if REAL was disciplining employees or locking them out, Mr. Osadchy

advised that he was implementing REAL's policy which required attendance at work in uniform.

After the September 15, 1997 meeting between the Union and REAL, the parties met on September 22
and 29, 1997, and October 7, 1997. On October 9, 1997, REAL made a counter-proposal to the Union's

workplace adjustment plan as follows:

With reference to our October 7, 1997 meeting on the above mentioned subject and
your submitted proposals, we respond as follows:

1. The employer will offer a 3% increase for all current employees effective on
the signing of a new collective agreement.

2. We cannot agree to this proposal.

3 You are to provide additional details to this proposal.

4. We cannot agree to this proposal.

3. We propose a joint meeting with the Saskatchewan Department of Education,
Federal manpower and employment insurance to explore potential options
available to Silver Sage employees.

6. The proposal has been discussed by myself with Gord Staseson of SGC who
has indicated that they are not receptive to such an agreement.

7. We are receptive to entering into discussions concerning the leasing of the
Silver Sage property.

8. We are currently meeting to attempt to mitigate the impact of the Casino

closure upon casino employees, therefore this proposal has no relevance.
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9. Employees who have indicated an interest in a one day seminar with Price
Waterhouse may opt to receive a lump sum payment of 8150.00 provided they
have registered by the September 12, 1997 cutoff date.

10. We have responded to this grievance.
11 We will consider any additional proposals.

Following your review of our response please contact me to set up a meeting date.

Mr. Hollyoak felt there was little point in meeting with REAL over the workplace adjustment plan as
REAL did not appear to want to reach any agreement on closure and continued to maintain their
position that the closure was not a technological change. As far as Mr. Hollyoak was concerned, REAL
managed to dupe the Union by getting the operations table resolved before the announcement of the
closure of the Casino. Mr. Hollyoak believed that had the Union been properly informed in April of
1997 of REAL's proposed agreement with SGC and SLGA, the Union could have brought the strength
of all its bargaining power at REAL to bear on negotiating a fair workplace adjustment plan for the
Casino workers. The delay in advising the Union put it at a bargaining disadvantage because REAL's
busy season occurs in the summer months. A strike in the fall or winter would not bring the same kind

of economic pressure on REAL as a summer strike.

Mr. Cressman testified on behalf of REAL. Mr. Cressman set out for the Board the general relationship
between REAL, SGC, SLGA and Casino Regina, and he gave detailed evidence as to the course of the
negotiations between REAL and the government agencies that led up to the announced closure of the
Casino. In general, he described a history of stormy negotiations that began with the Government of
Saskatchewan's proposal to open its own casino in Regina in January of 1996. REAL has operated a
gaming operation in various forms on the Exhibition grounds for 25 years. It is licensed to operate
through SLGA, which is the licensing authority and supplier of VLT's. The Casino operation was the

largest generator of net income for REAL and was central to its on-going financial health.

When the Government announced its intentions to own and operate Casino Regina, REAL decided to
continue to operate its Casino in competition with Casino Regina. At the time, REAL invested $1.5 to
$1.7 million in renovations to make the Casino more attractive to its gambling patrons. REAL sought

and received assurances from the Government that the opening of Casino Regina would not affect



802 Saskatchewan Labour Relations Board Reports [1997] Sask. L.R.B.R. 787

REAL's financial picture and to that effect, the Government and REAL entered into an agreement that
guaranteed REAL an annual net profit of $2.2 million to be paid by either SLGA or SGC until the
opening of Casino Regina. In order to fulfil this guarantee, the Government acted through SGC, the
crown corporation established to operate casinos, and entered into an Interim Slot Machine Site
Contractor Agreement with REAL whereby SGC provided slot machines for REAL to operate in the
Casino in return for a guaranteed payment to REAL of §.525 million net profit related to the operation
of the slot machines and $2.2 net profit related to the operation of REAL's table games until the opening

of Casino Regina.

When the interim agreement terminated on the opening of Casino Regina, there were several issues
outstanding between REAL, SLGA and SGC. The parties disagreed over the amounts that were then
owing to REAL from SGC and SLGA pursuant to the two agreements; SLGA and SGC had not made
payments in accordance with the agreement; and REAL complained that SGC did not provide it with
the number or type of slot machines that it wanted. Mr. Cressman observed that SLGA and SGC were
under the gun to make Casino Regina a financial success. REAL felt that the two agencies' failure to
fulfil their obligations under the agreements was intended to put financial pressure on REAL in the

hope that it would close the Silver Sage Casino.

Through all of 1996 and until June of 1997, REAL was without an agreement with SGC on the slot
machines. It entered into negotiations with SLGA and SGC in 1996 in order to finalize the sums owing
under the interim agreement and to conclude a new slot machine site agreement with SGC. These
negotiations were central to the continued ability of REAL to operate its Casino and to finance its other
operations, and both the Union and REAL were aware of the significance of the agreement on the

overall ability of REAL to function.

Mr. Cressman testified that during the negotiations with SLGA and SGC, which he described as tough
negotiations, the government agencies insisted that the new agreement contain a termination provision.
This provision ultimately took the form of a notice clause which permitted either party to give 100 days
notice of its intention to terminate the agreement. Upon termination, SGC and SLGA agreed to pay

REAL $2.825 million in its first year of closure and $2.6 million per year for a further 29 years,
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contingent, among other things, on the continued operation of a casino in the location of Casino Regina.
The first version of the agreement, and the one that was agreed to by REAL negotiators on April 9,

1997, continued the payment to REAL on closure for as long as a casino operated on the Casino Regina

site,

The agreement otherwise provided that SLGA and SGC would make annual payments of $3.5 million
to REAL for operating the slot machines owned by SGC and in satisfaction of the Government's
commitment to assist in maintaining REAL's pre-Casino Regina income. The commitment to pay $3.5
million annually was made for a 10 year term to be renewed for successive 10 year terms without

change, unless the agreement was terminated by the notice provision.

Mr. Cressman explained that when the negotiators for SLGA and SGC were adamant in obtaining a
termination clause in the-agreement, he was advised by the solicitor for REAL to calculate all costs of
closure and to negotiate those costs into the first year payment. Mr. Cressman indicated that an extra
sum of $225,000 was added to the first year payment to take into account the closure costs. Part of the
costs related to severance costs of employees, which were calculated on the basis of the cost to REAL
of paying severance in lieu of full notice to those employees who would be entitled by law or agreement
to more than 100 days notice of the termination of their employment based on current costs. No generic
formula was negotiated with respect to determining severance costs at some time in the future. Only
the actual hability under current laws and agreements were used to calculate REAL's severance costs.
REAL's first position with respect to the costs of closure was to allow for severance pay for all
employees whose employment would be terminated in lieu of notice. This position, however, was
rejected by SGC. The discussions on the costs of closure took place in February or March, 1997, during

which time REAL was also engaged in bargaining the operations and the casino agreements with the

Union.

As indicated, an agreement in principle was reached between REAL, SGC and SLGA on April 9, 1997.
The Board of Directors of REAL was asked to approve and sign the agreement on April 10, 1997,
which they did. The agreement required Treasury Board and Cabinet approval and it was understood
by REAL that no final agreement could be entered into without such approval. It was reported by SGC
to REAL shortly after April 9, 1997 that the agreement would not be approved by Cabinet unless a
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sunset clause was negotiated with respect to the payment to REAL on closure. Under the April 9, 1997
agreement, SLGA and SGC agreed to pay REAL $2.6 million for as long as a casino operated at the
Casino Regina site. Further negotiations ensued between the parties which resulted in the Board of
Directors of REAL agreeing to cap the closure payment at 30 years. The agreement was finally signed

by all parties on June 27, 1997.

Despite the amount of attention that was focused on the termination provision in the negotiations
between REAL, SGC and SLGA, Mr. Cressman was adamant that no discussion occurred between
REAL and SGC negotiators on the possibility of SGC or SLGA exercising the termination option.
According to his testimony, the first time the possibility of exercising this option was raised was on
June 27, 1997 at the signing meeting, when Mr. Staseson, Chief Executive Officer of SGC, requested a
meeting with REAL to discuss the termination option. According to Mr. Cressman, when the parties
met on July 2, 1997, SGC requested that REAL give notice to SGC and SLGA that it wished to

terminate the agreement.

A closure proposal was put before REAL's executive committee and eventually its Board of Directors.
On August 11, 1997, the Board of Directors passed a resolution that stated: "THAT Regina Exhibition
Associatton Limited serve the Saskatchewan Gaming Corporation Notice of Termination of the Silver
Sage Casino as soon as possible." Prior to the Board resolution, the management staff of REAL had
taken all steps that were required to be taken in order to implement the decision immediately on
receiving Board approval. It was through this preparation work that the Union became aware of the

possibility of closure.

Mr. Cressman acknowledged that the Union had requested information at the operations bargaining
table about the agreement between REAL, SGC and SLGA. He also acknowledged that REAL had
advised the Union in the fall of 1996 that it would be unable to respond to the Union's monetary

proposals until the agreement with SGC and SLGA was finalized.

Mr. Cressman maintained that closure of the Casino was not considered until July 2, 1997. He testified

that he was surprised by SGC's request on June 27, 1997 for a meeting to discuss the termination
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option. He was also of the view that all of his answers to questions asked at the table were truthful, that
is, REAL had not finalized an agreement with SGC and SLGA until June 27, 1997; REAL planned to
continue to operate the Casino; and REAL had not proposed the closure of the Casino until its decision
on August 11, 1997. Mr. Cressman justified his response to Mr. Hollyoak at the bargaining table on
April 9, 1997 by saying that until Cabinet approval was obtained he did not feel confident that REAL
had a final agreement with SGC and SLGA. In addition, he did not believe that SGC or SLGA would
exercise the termination option, although he acknowledged that the option could be exercised as soon as
the agreement was signed. He was also of the opinion that if he discussed the agreement in detail at the
bargaining meetings, the Union might accuse him of threatening to close the Casino which might

constitute an unfair labour practice under s. 11(1)(i) of the Act.

Positions of the Parties

Counsel for the Union argued that s. 11{1)(c) of the 4ct required an employer to respond honestly to
questions asked in bargaining and to disclose on its own initiative any decisions that it had made that
might impact the bargaining unit. The Union argued that REAL misled the Union by answering the
Union's questions relating to the agreement with government and the Casino closure untruthfully at
both the operations and the casino bargaining tables. In support of the disclosure proposition, counsel
referred to lberia Airline of Spain and Canadian Union of Public Employees, Local 4027 (1990), 13
CLRBR (2d) 224 (CLRB) which holds that the dﬁty to bargain in good faith entails an obligation on the
part of REAL and the Union to engage in rational and informed discussion with a view to concluding a
collective agreement. He also referred to the Canada Labour Relations Board decision in General
Truck Drivers and Helpers Local Union No. 31 and Yukon Freight Lines Limited et al. (1988), 75 di
164 (CLRB) for a summary of the case law that required a party to a collective bargaining felationship
to answer questions asked at the bargaining table honestly and to disclose decisions already made that
might have an impact on the bargaining unit. He also relied on decisions of this Board in United
Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the United
States and Canada v. Provincial Maintenance Ltd. et al., [1987] Feb. Sask. Labour Rep. 65, LRB File
No. 117-85; Saskatchewan Government Employees' Union v. Government of Saskatchewan, [1989]
Winter Sask. Labour Rep. 52, LRB File Nos. 245-87 & 246-87; Construction and General Workers
Union. Local 890 v. Midway Sales (1979) Ltd., [1988] Jan. Sask. Labour Rep. 35; LRB File No. 302-
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86; and Construction and General Workers, Local 890 v. Interprovincial Concrete Ltd., [1991] 1st
Quarter Sask. Labour Rep. 85; LRB File No. 077-89, all of which adopt and support the propositions set

forth 1n the Canada Labour Relations Board decisions cited above.

Counsel argued that, on the facts, the timing of REAL's conduct was key to a finding of bargaining in
bad faith. REAL delayed advising the Union of the possible termination of the slot machine site
agreement until after the operations agreement was ratified. Prior to the settlement of the operations
agreement, the Union was in a position to stop all work at REAL as a result of having conducted strike
votes among all four bargaining units. REAL's conduct created an imbalance in the respective

bargaining powers of REAL and the Union.

As a result of REAL's conduct, the Union submitted that the remedy ordered by the Board must take
into account the loss to the Union. Had the Union been properly informed of the April 9, 1997
agreement, 1t would have used its bargaining power to secure better agreements for both the operations
group and the casino employees. REAL's failure to bargain in good faith illegally removed the Union's
bargaining strength which peaked in the summer months. Counsel argued that the Board must fashion a
remeﬁy for the failure to bargain by putting the Union back in the position it should have been in before
the breach. In this instance, counsel noted that the ability of the Union to regain its bargaining strength
has been destroyed by REAL's conduct. The only remedial order that may be effective is an order

requiring REAL to compensate the employees who are affected by the closure.

With respect to REAL's application against the Union for failing to execute the formal collective
agreement with respect to the operations table, counsel argued that the matter should be dismissed for
lack of evidence. REAL led no evidence with respect to the matters that were agreed to at the
bargaining table and failed to establish that the formal agreement submitted to the Union was in fact the
agreement reached at the table. In addition, the Union submitted that it was not required to sign the
formal agreement when the negotiations that led up to it were marred by bad faith bargaining. The
Union is entitled to ask the Board to order REAL to reopen the agreement to permit bargaining with

respect to matters not disclosed in bargaining.
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The Union also alleged that REAL failed to adhere to the technological change provisions contained in
s. 43 of the Act. Counsel submitted that REAL refused to bargain a workplace adjustment plan as
required by s. 43(8.1) of the Acr. This failure occurred when REAL refused to recognize the closure of
the Casino as a technological change within the meaning of the Acs and when it refused through its
September 19, 1997 letter to the Union to discuss any proposals with the Union that had been made
after November 6, 1996. The evidence demonstrated that REAL was not prepared to accept its
obligation to bargain under s. 43 of the Act. Counsel pointed out to the Board that s. 43(8.1) of the Act
required that the parties meet for the purpose of bargaining collectively (which is defined in s. 2(b) of
the Act as "negotiating in good faith") with respect to a workplace adjustment plan. The Union asserted
that REAL failed on both accounts under s. 43(8.1) of the Acz, that is, it did not bargain in good faith

and it refused to bargain for the purpose of reaching a workplace adjustment plan.

On the remedial side of the s. 43 application, counsel for the Union argued that s. 43(10) of the Acf only
permits an employer to effect a technological change if: (a) a workplace adjustment plan has been
concluded with the Union, or (b) the Minister of Labour has been served with a notice advising that the
parties have bargained collectively but have failed to conclude a workplace adjustment plan. Counsel
noted that "bargaining collectively” is a pre-condition to the provision of notice to the Minister. Hence,

until such bargaining had taken place, notice could not be provided to the Minister and the change could

not be implemented.

The Union also argued that the operations and food services employees were also part of the group of
employees that should be considered part of the significant number who were affected by the
technological change. Counsel seemed to argue that the Board could find that the technological change

obligations arose under all three bargaining relationships - that is, the casino, the operations and the

food services tables.

Finally, the Union submitted that REAL's action in sending employees home without pay when they
arrived at work without their uniforms constituted discipline for union activity. The Union was
engaged in a proper form of strike activity; REAL was not purporting to lock-out employees when it
sent them home. The Union characterized REAL's action as discriminatory discipline which was meted

out by REAL on the improper grounds of union activity.
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Counsel for REAL argued that REAL complied with the 4ef in all respects. REAL took the position
that it disclosed all that it was required to disclose to the Union; that is, that it was negotiating an
agreement with SGC and SLGA. Counsel argued that in May of 1997, before the labour dispute, the
Union knew that the agreement between REAL and the government agencies was going to Cabinet for
approval. According to REAL, the Union knew exactly what was happening with the agreement
between REAL, SGC and SLGA before it signed the tentative agreement on June 4, 1997. As a result,
there was no failure on the part of REAL to bargain collectively with the Union at the operations or

casino tables.

Counsel also argued that REAL made no decision to close the Casino until its Board meeting on August
11, 1997. SGC and SLGA did not disclose that they wanted REAL to close the Casino. REAL did not
become aware of SGC's and SLGA's intent to request the closure of the Casino until the July 2, 1997
meeting between the three parties. Counsel argued that until that time, it was REAL's intent to continue

to operate the Casino.

Counsel argued that the disclosure of a closure decision 1s different from other forms of disclosures that
are required to be made during the collective bargaining process because s. 11(1)(1) of the Acr makes it
an unfair labour practice to threaten to close a business in the course of a labour-management dispute.
Counsel cited the Board's decision in Saskatchewan Joint Board, Retail, Wholesale and Department
Store Union v. Westfair Foods Ltd., [1993] 3rd Quarter Sask. Labour Rep. 79, LRB File No. 156-93 to
support the proposition that an employer cannot inform a union in bargaining that it is considering

closing its business unless the decision to close has been made.

With respect to s. 43 of the Act, counsel argued that REAL gave proper notice of the technological
change 103 days in advance of the closure. REAL made a technical argument that the closure was not a
technological change within the meaning of s. 43 of the Act but it was prepared to bargain collectively
with the Union with respect to the closure. REAL then engaged in various meetings with the Union for
the purpose of bargaining the effects of the closure. Counsel argued that no allegation was made in the
Union's materials that REAL was engaged in surface bargaining with respect to the closure meetings.

REAL submitted that it has engaged in collectively bargaining with the Union and asked the Board to
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draw a distinction between a failure to bargain and tough bargaining. REAL may say "no" to the
Union's proposed workplace adjustment plan but that, in itself, does not constitute bargaining in bad
faith. Counsel pointed out that the Union did not seek any clarification of REAL's September 19, 1997

letter that indicated it did not wish to discuss any proposals that were presented after November 6, 1996.

Counsel argued that REAL had provided proper notice of the technological change even if it did not
accept that the closure of the Casino constituted technological change within the meaning of s. 43 of the
Act. REAL gave notice of closure in excess of 90 days before closure was to take place. Counsel
argued that the Board has no authority to extend the notice period beyond the 90 day period. In
addition, REAL is unable to continue to operate the Casino beyond November 22, 1997 as its license
will be terminated and its equipment removed as of this date. Counsel requested that the Board not
issue a remedial Order if it decides that REAL has violated the Act; instead, he requested that REAL be

given an opportunity to propose a rectification plan as is permitted under s. 5.1 of the Acz.

On REAL's application against the Union, counsel indicated that the application was filed for the
purpose of having the Board decide if there was an operations agreement in effect. He argued that the

Board does not have to decide if all the "t's" are crossed and "1's" are dotted but only if there 1s in fact an

agreement.

With respect to the application pertaining to the Union's strike activity, counsel for REAL relied on the
cases filed on the interim application which stand for the proposition that activity engaged in by an
employer for the purpose of putting pressure on the Union to reach an agreement will constitute lock-
out activity no matter how an employer describes the activity. In this instance, REAL did not purport to
discipline the employees who were sent home from work for failing to wear their uniforms. Mr.
Osadchy indicated that he was implementing REAL's workplace policy that required employees to wear
uniforms. He implemented the policy by sending employees home, not by implementing corrective
discipline against them. Counsel argued that this conduct constituted a lock-out because it was a

defensive response to the Union's strike activity. As such, it was permitted under the Act and did not

constitute discipline for strike activity.
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Counsel referred to Saskaichewan Joint Board, Retail, Wholesale and Department Store Union v.
Western Grocers, A Division of Westfair Foods, [1992] 4th Quarter Sask. Labour Rep. 83, LRB File
No. 168-92; Saskatchewan Government Employees' Union v. Government of Saskatchewan, supra,
United Electrical, Radio & Machine Workers of America, Local 504 v. Westinghouse Canada Limited,
- [1980] 80 CLLC Para. 16,053; Canadian Union of Public Employees v. Saskatchewan Health-Care
Association, [1993] 2nd Quarter Sask. Labour Rep. 74, LRB File No. 006-93; Canadian Union of
Public Employees, Local 3477 v. Saskatoon Society for the Prevention of Cruelty to Animals, [1994]
3rd Quarter Sask. Labour Rep. 100, LRB File Nos. 007-94 to 012-94; Construction and General
Workers, Local 890 v. Interprovincial Concrete Ltd., [1991] 1st Quarter Sask. Labour Rep. 85, LRB
File No. 077-89; Manitoba Government Employees’ Union v. ISM Information Systems Development
Manitoba Corporation (1993), 20 CLRBR (2d) 89 (CLRB); Cook v. International Woodworkers of
America, Local 1-174 et al., [1981] Feb. Sask. Labour Rep. 51, LRB File No. 268-80; Saskatoon
Typographical Union No. 663 v. Armadale Publishers Limited, [1978] June Sask. Labour Rep. 46, LRB
File No. 013-77; Lee v. Carpenters Provincial Council of Saskatchewan and Wm. C. Clark Interiors
Ltd., [1990] Spring Sask. Labour Rep. 41, LRB File No. 092-88; Re Mississauga Hydro Commission v.
International Brotherhood of Electrical Workers, Local 635 (1984), 17 LAC (3d) 299 (Picher); and Re
Canteen of Canada Ltd. v. Retail, Wholesale and Department Store Union, Local 414 (1984), 15 LAC
(3d) 305 (Mitchnick).

Analysis

The Board is asked to determine the following questions:

1 Did the Employer fail to bargain in good faith by not disclosing the details of the
agreement between REAL and SGC-SLGA to the Union at the operations and casino

tables?

2. Did the Employer give proper notice of the implementation of technological change?



[1997] Sask. L.R.B.R. 787 S.J.B.R.W.D.S.U. v. REGINA EXHIBITION ASSOC. LTD., et al 811

3. Did the Employer bargain collectively with the Union with respect to the technological
change?

4, Did the Union fail to execute a formal collective agreement at the operations table?

5. Did the Employer discipline employees for engaging in strike activity?

We will deal with each issue in the order presented and will address the question of the appropriate

remedies at the conclusion of these Reasons.

1. Did the Employer fail to bargain in good faith by not disclosing the details of the
agreement between REAL and SGC-SLGA to the Union at the operations and

casino tables?

The Trade Union Act establishes a legal framework for the co-determination by an employer and a
union of the terms and conditions of work for employees in a bargaining unit. The cornerstone of this
framework 1s the duty to bargain collectively, which entails two related obligations: first, an obligation
to bargain in good faith, and second, an obligation to make every reasonable effort to conclude a
collective agreement. The duty to disclose pertinent information during the course of collective
bargaining is part of the overall duty to bargain in good faith. In Saskatchewan Government Employees’

Union v. Government of Saskatchewan, supra, the Board summarized this obligation as follows at 58:

That duty is imposed by Section 11(1)(c) of The Trade Union Act and its legislative
counterpart in every other jurisdiction. It requires the union and the employer to make
every reasonable effort to conclude a collective bargaining agreement, and to that end
to engage in rational, informed discussion, to answer honestly, and to avoid
misrepresentation. More specifically, it is generally accepted that when asked an
employer is obligated:

(a) to disclose information with respect to existing terms and conditions of
employment, particularly during negotiations for a first collective
bargaining agreement;

(b) fo disclose pertinent information needed by a union to adequately
comprehend a proposal or employer response at the bargaining table;
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(c) to inform the union during negotiations of decisions already made
which will be implemented during the term of a proposed agreement
and which may have a significant impact on the bargaining unit; and

(dj to answer honestly whether it will probably implement changes during
the term of a proposed agreement that may significantly impact on the
bargaining unit.  This obligation is limited to plans likely to be
implemented so that the employer maintains a degree of
confidentiality in planning, and because premature disclosure of plans
that may not materialize could have an adverse effect on the employer,
the union and the employees.

The purpose of the disclosure requirement is to enable parties to bargain matters that may impact on the
bargaining unit over the term of the agreement that is under negotiation. It is also designed to foster
rational discussion of the bargaining issues. In order for collective bargaining to work effectively
without mid-contract disruptions, a union must be kept informed during bargaining of the initiatives
that the employer 1s planning over the course of the collective agreement. The union is also entitled to
use its economic weapons in order to negotiate provisions to protect its members from the effects of the

employer's initiatives.

In the present case, the Board finds that REAL failed to disclose to the Union both at the operations and
casino tables significant details of its agreement with SGC-SLGA. The significant details include the
financial arrangements made between REAL and SGC-SLGA, and the termination provision. By April
10, 1997, REAL's Board of Directors had committed itself to entering into an agreement with SGC-
SLGA on terms that provided it $3.5 million annually to continue to operate the slot machines, and $2.6
million annually to discontinue the agreement, with an additional sum added to the first year of
payments to cover closure costs. Also, it had agreed to a termination clause that effectively gave SGC-

SLGA the option to close the Silver Sage Casino.

Both the financial aspects of the agreement and the closure issue were matters that had been raised and
discussed at the bargaining tables. REAL itself made the financial aspect of the agreement an issue at
the operations table when it asked to delay the bargaining of monetary issues until the agreement with
SGC-SLGA was settled. The Union made frequent requests for information pertaining both to the
agreement with SGC-SLGA and the closure of the Silver Sage Casino.
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REAL's responses to the Union's requests for information pertaining to the agreement at the operations
table were incomplete or misleading. At the April 9th meeting between the Union and REAL, REAL
led the Union to believe that no agreement was forthcoming between REAL and SGC-SLGA. Mr.
Cressman indicated that he told the Union they would deal with monetary issues based on what they
knew at the time. Unfortunately, Mr. Cressman did not share with the Union what he knew at that time,
that is, that an agreement had been approved in principle for SGC-SLGA to pay REAL $3.5 million

annually to operate the slot machines, or $2.6 million annually to close to the Casino.

Mr. Cressman was sufficiently confident of this agreement being finalized with SGC-SLGA that he
removed the restriction on discussing monetary issues and proceeded to conclude the collective
bargaining. Had there been significant doubt in his mind that an agreement would not be concluded
with SGC-SLGA on terms similar to the terms set forth in the April 10th agreement, it is unlikely that
REAL would have been in a position to finalize the collective bargaining with the Union at the

operations table. According to Mr. Cressman's testimony, the agreement with SGC-SLGA was central

to REAL's continued ability to operate.

REAL also failed to disclose to the Union at the operations table the termination clause that had been
negotiated between it and SGC-SLGA. The negotiation of the termination clause was a significant
decision made by REAL that could and would impact the operations bargaining unit. Forty of the

members of that unit would be laid off if and when the termination clause was exercised.

In its evidence, REAL downplayed the significance of the termination clause by suggesting that the
clause was similar to termination clauses that exist in most agreements. This may be true. However,
parties to a business agreement generally are not in competition with one another in the same business
and market and would not benefit financially by eliminating the other party as a competitor. In our
view, the agreement between REAL and SGC-SLGA is more akin to a corporate takeover or merger
where the terms for continuing and discontinuing operations are clearly set out. If the termination
provision had been disclosed to the Union, the provision would have signalled to the Union that closure
of the Silver Sage Casino was now a likely possibility. This would have been especially apparent to the

Union if it had also known the details of the financial arrangements which reduced the outlay of funds
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from SGC-SLGA from $3.5 million annually to $2.6 million annually if the termination option was

exercised.

REAL did not remedy the failure to disclose the agreement at the operations table by its subsequent
conduct of informing the Union in May, 1997 that an agreement between it and SGC-SLGA was going
to Cabinet. Instead, it kept the Union in the dark about the significance of the agreement and continued
negotiations on that footing until a tentative collective agreement was reached on June 4, 1997.
Similarly, REAL's letter of July 25, 1997 to the Union vaguely warning the Union that changes might

be forthcoming came too little and too late for the operations agreement.

The Board also finds that REAL failed to disclose the significant aspects of the agreement reached
between it and SGC-SLGA to the Union at the casino bargaining table. REAL was asked very direct
questions relating to the closure of the Silver Sage Casino and it answered those questions in an
incomplete and misleading manner. It failed to advise the Union at the table that the Board of Directors
had committed REAL to entering into an agreement with SGC-SLGA which permitted those agencies
to terminate the slot machine site agreement on 100 days notice. It also failed to tell the Union that the
agreement required SGC-SLGA to pay a lower annual payment to REAL if the slot machine site

contractor agreement was terminated.

Although REAL protested that the agreement with SGC-SLGA was an operations, not a termination,
agreement, taking into account the competitive environment between REAL and SGC, the Board
concludes that it was predictable that SGC-SLGA would exercise the termination option within the
lifetime of any agreement reached between REAL énd the Union at the casino table. Mr. Cressman
testified that he did not predict that SGC would exercise the termination option. When questioned as to
why he would not have predicted this event, given the bargaining history that REAL had with SGC-
SLGA, he answered that he thoﬁght they had reached some sort of steady state but that they would

terminate the agreement if they saw the performance of the Silver Sage Casino deteriorating.

Frankly, the Board did not believe Mr. Cressman's evidence on this point. It was inconsistent with the

historical relationship between the competing casinos, and it was inconsistent with his own approach to
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bargaining of the termination clause in the Slot Machine Site Contractor Agreement. On the first point,
Mr. Cressman testified that he concluded from SGC's and SLGA's failure to abide by the terms of the

first slot machine agreement that SGC and SLGA were motivated by a desire to cause the closure of the

Silver Sage Casino.

On the second point, REAL approached the negotiation of the closure costs, which were added to the
first year of the termination payment, on the basis of the current costs of closure, particularly the current
severance costs. Many costs could change depending on when closure was to occur. For instance, the
severance notice or pay in lieu of notice varies according to employees' length of service. The actual
costs of severance could not be determined unless the date of closure was known. According to Mr.
Cressman, the issue of negotiating closure costs was a matter of some concern for REAL. If the time of
closure was then unknown to Mr. Cressman, one would think that the prudent way to negotiate closure
costs would be to include a formula in the agreement to take mnto account the costs that may change
depending on when closure occurs. REAL did not pursue this path and its negotiating behaviour with

SGC-SLGA would lead one to conclude that it did anticipate closure in the near future.

The Board holds that REAL was required to disclose to the Union at the casino table the significant
information pertaining to the financial arrangements and the termination clause contained in the
agreement between REAL and SGC-SLGA in order to allow the Union the opportunity to bargain
provisions that would deal with a possible closure during the term of the agreement. Timely disclosure
would also have prevented the unnecessary expenditure of time and resources on the block scheduling
issue, the importance of which would likely have been significantly reduced to both parties had

bargaining been focused on the real issue of likely closure.

We find that REAL's obligation to disclose this information arose around the time of reaching the April
10, 1997 agreement with SGC-SLGA. The timing of the disclosure was critical to the Union who was
attempting to co-ordinate its bargaining strategy over 4 bargaining units with its bargaining strength
peaking in early summer. REAL's failure to disclose the information in a timely fashion significantly
weakened the Union's bargaining position. REAL's letter of July 25, 1997 and the subsequent

disclosure of the closure decision on August 11, 1997, do not cure the original failure to disclose the
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mformation to the Union as the untimely disclosure could not restore the Union to the bargaining

position it enjoyed in the spring and early summer of 1997.

REAL argued that it was not required to disclose the details of the agreement wi’;i) SGC-SLGA to the
Union until its Board of Directors actually passed the resolution to terminate the slot machine
agreement. If the parties had not been engaged in collective bargaining for the operations and casino
tables the Employer would not have been required to disclose the details of the agreement or the
decision to close until 90 days prior to the date the decision would be implemented. This requirement is
set out in s. 43(2) of the 4ct when it states: "An employer ... shall give notice of the technological
change to the trade union and to the minister at least ninety days prior to the date on which the

technological change is to be effected.”

However, when the parties are engaged in collective bargaining for the renewal of a collective
agreement, the disclosure obligation arises when the employer 1s asked a question at the bargaining

table or when the employer makes a decision that will likely impact on the bargaining unit during the
| term of the agreement being negotiated. In this case, REAL was obligated to provide the Union with
the significant details of the agreement with SGC-SLGA under either branch of the disclosure
obligation. The Union asked questions about the possibility of closure at least as early as March, 1997.

On April 10, 1997, REAL had committed itself to an agreement in principle with SGC-SLGA.

REAL also argued that it was prevented from disclosing the agreement, particularly the termination
clause of the agreement, because such disclosure would constitute a threat of closure within the
meaning of s. 11{1)(1) of the 4cz. Counsel for REAL argued that the Board's decision in Wesrern
Grocers, supra, prevented the Employer from disclosing the possibility of closure until a final decision

was made.

The Board does not interpret its ruling in Western Grocers in this manner. In that instance, the
Employer held a meeting with its employees to encourage the employees "to put pressure on the Union
to soften its position so that unfortunate consequences could be avoided" (at 84). The unfortunate

consequences related to the closure of the warehouse. Subsequent to this meeting, the Employer
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notified the Union that it intended to permanently close the warehouse. At 88-90, the Board discussed

the interplay between s. 11(1)(i) and the duty to disclose accurate information to the Union and

concluded as follows:

Counsel for the employer suggested that, on the face of it, s. 11(1)(i) creates an
obligation inconsistent with another duty which has been imposed on employers, that
of disclosing information necessary to allow bargaining to proceed on a realistic basis.

This Board has made it clear on a number of occasions that part of the duty to engage
in bargaining collectively which is imposed on an employer by virtue of s. 11(1)(c) of
The Trade Union Act consists of a duty to disclose information which is vital to the

bargaining process.

It should be noted that these decisions describe a duty under s. 11(1)(c) to disclose
information to the trade union representing employees, and lend no support to a
proposition that an employer has a duty to disclose directly to employees. The limits
on the nature and purpose of emplover communications to employees, as distinct from
their bargaining agent, are covered by the distinct principles which have been
developed in connection with s. 11{1)(a).

On the other hand, s. 11(1)(i), which deals with one particular topic, clearly
contemplates that there may be circumstances in which an employer is not merely
conveying information, but is using an opportunity for communication to gain an illicit
advantage in the context of a labour-management dispute. The section is intended, in
our view, to prevent an employer from exploiting a possibility to which employees are
especially vulnerable - the loss of their jobs - to undermine the capacity of their
bargaining representatives fo pursue an effective bargaining strategy.

There are a number of factors in this case which lead us to the conclusion that the
conduct of this employer at the meeting of July 7 was marked by the kind of improper
purpose which makes it an unfair labour practice under s. 11(1)(i), and distinguishes it
Jfrom a conscientious effort to comply with any duty to disclose information to a union,
and from lawful employer communication with employees.

The Board then considered the following factors in determining that the Employer's motives in raising
the possible closure at the meeting with employees were improper and constituted a threat within s.
11(1)(@3): the failure to provide detailed financial information to the Union at the bargaining table which
would make the closure of the warehouse an option that would need to be faced by the Union; the lack

of knowledge by the Employer's chief negotiator of the Employer's financial picture; and the fact that



818 Saskatchewan Labour Relations Board Reports [1997] Sask. L.R.B.R. 787

the closure option had not been fully explored and no decision had been finalized to close the

warehouse.

The Board attempts to ascertain the motives of an employer when the employer has made statements
during bargaining concerning the closure of a business. If it appears to the Board that an employer is
motivated by a desire to gain the upper hand at the bargaining table, remarks that suggest the employer
may close the business will constitute "threats" within the meaning of s. 11(1)(1). On the other hand,
when an employer takes concrete steps to initiate closure of a business, the employer has an obligation
to disclose this information to the union. In these circumstances, the disclosure does not constitute a

threat within the meaning of s. 11{1)(i) unless it is improperly motivated by anti-union animus.

In this instance, REAL had taken concrete steps by signing the April 10th agreement with SGC-SLGA
that would make the closure of the Silver Sage Casino a real possibility within the life of the collective
agreements then being negotiated with the Union. Disclosure of the significant provisions in the

agreement between it and SGC-SLGA would not constitute an improper threat within the meaning of s.

11(1)().

2. Did the Employer give proper notice of the implementation of technological

change?

Section 43(2) of the Act requires an employer to provide the union and the Minister with notice of
technological change at least 90 days prior to the date on which the change is to be effected. Section
43(3) of the Act requires an employer to specify the following information in its notice of technological

change:

(a) the nature of the technological change;

(b) the date upon which the employer proposed to effect the technological
change;

(c) the number and type of employees likely to be affected by the

technological change;
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(d) the effect that the technological change is likely to have on the terms
and conditions or tenure of employment of the employees affected;

(e) such other information as the minister may by regulation require.

REAL's letter of August 12, 1997 to the Union set forth the information required to be contained in a
notice of technological change under s. 43(3) and was served on the Union and the Minister 90 days or
more in advance of the date of the implementation. Although REAL stated in the notice that it did not
believe the closure constituted a technological change, the Board concludes that the content of the

notice was sufficient to provide the Union with the information required by s. 43.

The purpose of s. 43 is to provide the union with knowledge of a technological change in advance of its
implementation in order to provide the union with an opportunity to negotiate a workplace adjustment
plan. In this instance, although the Employer disputed the legal characterization of the closure as
constituting a technological change, it nevertheless complied with the notice requirement and opened an

opportunity for negotiations related to the change.

3 Did the Employer bargain collectively with the Union with respect to the

technological change?

As indicated, the significant purpose of the technological change provisions contained in s. 43 of the
Act is to provide the union with notice of the change and an opportunity to bargain with respect to the
change prior to its implementation. Section 43(8) allows the union fo serve notice on the employer "to
commence collective bargaining for the purpose of developing a workplace adjustment plan." Upon the
service of the notice to bargain, the union and the employer are required by s. 43(8.1) to "meet for the
purpose of bargaining collectively with respect to a workplace adjustment plan." "Bargaining
collectively” is a defined term in the 4ct and as indicated earlier, it requires the parties to negotiate in
good faith and it requires them to make every effort to enter into a collective agreement, which in this
case 1s described as a workplace adjustment plan. The topics that may be addressed in bargaming such

a plan are set out in s. 43(8.2) as follows:
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43(8.2) A workplace adjustment plan may include provisions with respect to any of the
following:

fa) consideration of alternatives to the proposed technological
change, including amendment of provisions in the collective
bargaining agreement;

(b)  human resource planning and employee counselling and
retraining;

(c) notice of termination,
(d) severance pay;

(e)  entitlement to pension and other benefits, including early
retirement benefits,

{f) « bipartite process for overseeing the implementation of the
workplace adjustment plan.

REAL took contradictory and confusing positions with respect to its obligation to bargain the closure of
the Silver Sage Casino pursuant to the technological change provisions. These positions were not

explained or clarified in the Employer's evidence.

In its August 12, 1997 letter to the Union, REAL advised that it was prepared to meet with the Union to
discuss the implementation of the Casino closing. At that time, it also continued to deny that the
closure constituted technological change. Subsequently, on August 14, 1997, REAL suggested that the
terms of the current expired contract continue until closure and that all bargaining meetings be
cancelled. The Union rejected this suggestion and proposed to continue negotiations of the new
agreement to address issues relating to the technological change unless the Employer was willing to
ackndwledge that the closure constituted a change and was prepared to negotiate a workplace
adjustment plan. The planned bargaining meetings were then cancelled by REAL's negotiator due to
his holiday schedule. In its August 25th letter to the Union, the Employer undertook to bargain and
concluded: "As we have a Collective Agreement that has expired, and we are already under a duty to
negotiate with you, we have no objection if you amend your position to deal with any issues you wish

to discuss with us." The Union then forwarded the Employer its proposed workplace adjustment plan
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and met with the Employer on September 15th. Subsequent to that meeting, the Employer reiterated its
position that the closure was not a technological change and it provided its response to the Union's
proposed workplace adjustment plan by indicating that it could not agree to the Union's proposals. On
the same date, it sent the Union a second letter which stated that it would not accept any bargaining
proposals with respect to the negotiations of the Casino agreement that were submitted by the Union
and dated after November 6, 1996. Subsequently, the parties met again to discuss the workplace

adjustment plan proposed by the Union and the Employer made a counter-offer on October 9th, 1997.

The Board will consider a number of factors to determine if a party is engaged in good faith bargaining
and if it is taking reasonable steps to conclude a collective agreement. In Royal Oak Mines v. Canadian
Association of Smelter and Allied Workers , Local 4, [1996] 1 S.C.R. 369 (S.C.C.), Cory J. described

the overall approach to determining compliance with the duty at para. 42 as follows:

Section 50(a) of the Canada Labour Code has two facets. Not only must the parties
bargain in good faith, but they must also make every reasonable effort to enter into a
collective agreement. Both components are equally important, and a party will be
Jfound in breach of the section if it does not comply with both of them. There may well
be exceptions but as a general rule the duty to enter into bargaining in good faith must
be measured on a subjective standard, while the making of a reasonable effort to
bargain should be measured by an objective standard which can be ascertained by a
board looking to comparable standards and practices within the particular industry.

In Canadian Commercial Corporation (1988), 74 di 175 (CLRB), the Canada Labour Relations Board

described the duty to bargain collectively in similar terms at 186:

Bad faith has been judged present in situations where one party has advanced a key
position curtly and without any attempt to justify, explain or rationalize it; where there
has been no serious discussion of the matter and the atmosphere created is one of "take
it or leave it and bloody well face the consequences.”

In the present case, the Board concludes that REAL has not demonstrated a sincere desire to conclude a
workplace adjustment plan with the Union, rather it has simply been going through the motions of
bargaining. We come to this conclusion from the exchange of correspondence set out above in which

REAL blows hot and cold with respect to its desire to hear, discuss and respond to Union proposals
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concerning the closure of the Silver Sage Casino, and from its curt and unreasoned responses to the

Union's workplace adjustment proposal.

This bargaining stance can be contrasted with REAL's negotiations with SGC-SLGA. The contrast in
the seriousness of the bargaining efforts on the part of REAL are stark. In the SGC-SLGA negotiations,
REAL engaged in hard bargaining which was backed up with written proposals on closure costs,
including the severance costs for employees, discussions, exchanges of ideas, informal meetings, and
the like. In its dealings with the Union over the closure of the Casino, REAL sent unclear messages as
to what it was willing to bargain. It also responded to the Union's workplace adjustment plan with curt

answers that are not explained or justified by financial or other considerations.

As described by this Board in the Western Grocers case, supra, "it is not within the mandate of the
Board, under ordinary conditions, to seek to modify the substantive bargaining positions of the parties
or to monitor too closely the bargaining strategies adopted by the parties as each seeks to attain the
agreement of the other to their terms." So long as the parties are engaged in honest, albeit tough,
exchanges, the Board will not intervene to tip the balance of bargaining power from one party to
another. The Board is not concerned with the content of the proposals put forward by either side except
when the content of the proposals indicates bad faith bargaining. In this instance, we find that the
Employer's responses to the Union proposals and its entire bargaining stance to date demonstrate a lack

of willingness to bargain a workplace adjustment plan as is required by s. 43 of the 4ct.

Bargaining collectively with respect to a workplace adjustment plan carries with it the same degree of
effort that is expected when parties are negotiating a collective agreement. A simple exchange of
proposals is insufficient to satisfy the duty to bargain. It is necessary for the parties to engége ina
serious, determined and rational discussion of the proposals that are put forward, including discussions
of the economic or other justifications for objecting to the proposals and of alternatives to the rejected
proposals. Such bargaining must occur before the technological change can be effected under s. 43(10)

of the Act, which states:

43(10) Where a trade union has served notice to commence collective bargaining
under subsection (8), the employer shall not effect the technological change in respect
of which the notice has been served unless.
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(a) a workplace adjustment plan has been developed as a result of
bargaining collectively; or

(b) the minister has been served with a notice in writing informing the
minister that the parties have bargained collectively and have failed to
develop a workplace adjustment plan.

To the date of hearing, REAL had failed to engage in collective bargaining to the extent that is required
by s. 43(10) and it had certainly not reached a point to permit it to serve the Minister with a notice that

it has bargained collectively and has failed to reach a workplace adjustment plan.

4. Did the Union fail to execute a formal collective agreement at the operations

table?

Both parties are required to commit an agreement arrived at through collective bargaining to writing as
part of their overall duty to bargain collectively. In this instance, the Union agrees that the parties
reached a tentative agreement on June 4, 1997 with respect to the operations table which subsequently
was ratified by the Union's members and REAL's Board of Directors. The Union has been unwilling to
sign the formal agreement forwarded by the Employer to it because it disputes the accuracy of the
Employer's document. There is no evidence that the Union is relying on insignificant errors in the

document in order to avoid signing the formal agreement for improper purposes.

In these circumstances, the Board does not find the Union to be in violation of its duty to bargain
collectively. If the parties are unable to agree to the formal wording, they may refer the matters in
dispute to arbitration pursuant to the grievance and arbitration provisions contained in their agreement
or in the Act. The agreement reached on June 4, 1997 is binding on the parties. The Boara's remedial
Order which is designed to redress the Employer's failure to bargain collectively with respect to this
agreement will réopen bargaining on this agreement with respect to issues relating to the closure of the

Casino and its effect on the operations unit. The Order will not otherwise disturb the matters agreed to

n June, 1997.
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5. Did the Employer discipline employees for engaging in strike activity?

The Union alleges that the Employer disciplined employees for engaging in strike activity which took
the form of attending work without wearing the required uniforms. There is no dispute that the Union's
activity constituted strike activity. The issue for the Board to determine is whether the Employer's
response, which took the form of sending employees home without pay when they attended at work
without a uniform, constituted improper discipline within the prohibition contained in ss. 11(1)(a) and

(e) of the Act. REAL argued that its response constituted a defensive lock-out, not improper discipline.

Employees are entitled to engage in strike activity without fear of being disciplined or discriminated
against by the employer for having participated in strike activity so long as the strike is timely within
the parameters set out in ss. 11(6) and 44(2) of the Act. Likewise, employers are entitled to engage in a

lock-out if it is timely within the parameters of ss. 11(7) and 44.

Lock-out activity is defined in s. 2(3.2) of the Act as follows:

o

In this Act:

(G.2)  "lock-out" means one or more of the following actions taken
by an employer for the purpose of compelling employees to agree to
terms and conditions of employment:

(i) the closing of all or part of a place of
employment;

(ii) a suspension of work;

(iii) a refusal to continue to employ employees;

In Retail, Wholesale and Department Store Union v. Pepsi-Cola Beverages (West) Lid., [1997] Sask.
LRB.R. 696, LRB File No. 166-97, the Board held that the definition of lock-out contained in the Act
is an exhaustive definition, that is, an employer is only permitted to engage in the three forms of activity
set out in the definition. In this instance, the Employer claims to have engaged in the third form

specified in s. 2(3.2) - the refusal to continue to employ employees.
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The Union argued that an employer who purports to lock-out employees, in addition to confining his
activity to one of the three forms of lock-out specified in s. 2(j.2), must act for the purpose of
compelling employees to agree to terms and conditions of employment. In the absence of such a

purpose or intent, the employer's action would not constitute a "lock-out" within the meaning of the Act.

In response, REAL argued that the purposive element can be demonstrated by offensive or defensive
lock-out activity. An offensive lock-out occurs when an employer initiates a labour dispute by locking-
out employees for the purpose of pressuring employees to accept the employer's bargaining proposals.
A defensive lock-out occurs when an employer responds to strike activity by effecting a lock-out. A
defensive lock-out can be designed to resist strike activity by using measures that are proportional to the

strike activity or it can be designed to escalate the labour dispute in order to put economic pressure on

the union and its members.

The Board concludes that the Employer's activity in this instance did constitute a lock-out. REAL
engaged in one form of activity that is permitted by s. 2(j.2) - a refusal to continue to employ employees
- that was a direct response to the strike activity engaged in by the Union. The purpose of the
Employer's response was to resist the strike activity by compelling Union members to attend work in
uniform or suffer a loss of pay. The use of such tactics is part and parcel of a normal labour dispute, all

of which is designed to bring economic and other pressure to bear on each side in order to arrive at an

agreement.

In this instance, although we have found that the Employer failed or refused to bargain collectively with
the Union with respect to the casino table and its s. 43 obligations on the implementation of the closure,

we do not find that the use of the defensive lock-out per se constituted a violation of the Act.

Summary of Board Findings

On LRB File No. 256-97, the Board holds that the Employer violated s. 11(1){c) of the Act by failing to
disclose the significant aspects of the agreement it negotiated with SGC-SLGA to the Union at the

operations and casino bargaining tables. The Board makes no finding with respect to the allegation that

the Employer also violated s. 11(1)(a).
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On LRB File No. 266-97, the Board has already made a finding that the closure of the Casino
constituted a technological change. In these Reasons, the Board finds that the Employer failed to

bargain collectively with respect to the closure as is required by s. 43 of the dct.

On LRB File No. 279-97, the Board finds that the Union did not refuse to bargain collectively by failing

to execute the formal operations agreement.

On LRB File No. 308-97, the Board finds that the Employer failed or refused to bargain collectively

with the Union in violation of s. 43 of the Act.

On LRB File No. 321-97, the Board finds that the Employer did not discipline or discriminate against

employees based on the exercise of their right to engage in strike activity.

Remedies

The Board issued an Order in this application prior to rendering its Reasons for Decision. This
procedure was followed in order to allow the parties to gauge their respective positions before

November 22, 1997, which was the date set for closure of the Casino.

The Order required the Employer to bargain collectively with the Union with respect to operations
agreement by reopening the agreement reached on June 4, 1997, in order to address any proposals either
party may make related to the lay-off of operations employees due to the closure of the Silver Sage
Casino. It is the view of the Board that failure on the part of the Employer to disclose the SGC-SLGA
agreement at the operations table cost the Union the opportunity of bargaining better lay-off, severance
and similar provisions for its members in this unit. This opportunity can be restored by opening the
operations agreement to the extent necessary to deal with the effect of the closure of Silver Sage Casino

on the operations bargaining unit.

The Order also required REAL to bargain collectively with the Union with respect to the casino

agreement which remains to be finalized.
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Finally, the Order required REAL to bargain collectively with the Union with respect to a workplace
adjustment plan relating to the closure of the Silver Sage Casino. The Board ordered the Employer not
to effect the closure until it had complied with its obligation to bargain collectively in accordance with
ss. 43(8), (8.1) and (8.2), and an agreement has been reached or notice prgvided to the Minister in
accordance with s. 43(10). In the event that REAL is unable to lawfully operate the Silver Sage Casino
in accordance with the Board's direction after November 22, 1997, it is required to continue to pay the
employees of the Casino who are affected by the implementation of the technological change the wages
and benefits they normalily would eam if the Casino was able to remain open in accordance with the

Board's directive to REAL.

. In fashioning the remedies with respect to the failure of REAL to bargain collectively with the Union
with respect to the workplace adjustment plan, the Board is requiring REAL to comply with the
requirements set out in s. 43(10) of the Acz which is quoted above. That is, an employer is not
permitted under that provision to implement a technological change unless and until it has bargained
collectively with the union. The employer is permitted by s. 43(10) to implement the change if the
parties conclude a workplace adjustment plan. In the event that bargaining is not successful, the
employer can implement the change after he has notified the Minister of the failure to reach a
workplace adjustment plan. For bargaining to "fail", the parties must be at a genuine impasse, having
exhausted all reasonable efforts to achieve a workplace adjustment plan. As indicated earlier, the

obligation to bargain a workplace adjustment plan carries the same degree of effort as the negotiation of

a collective agreement.

The Board was aware from remarks made by counsel for REAL at the hearing that it may not be
possible for REAL to lawfully operate the Casino after November 22nd. If REAL does not have a
gaming license or if its equipment has been removed in accordance with the agreement between REAL
and SGC-SLGA, obviously REAL's ability to comply with the Board's Order not to effect the change
until collective bargaining has concluded becomes problematic. To cover this possibility, the Board
made an alternate Order that requires REAL to continue to pay wages and benefits to the Casino
employees for the duration of the collective bargaining between REAL and the Union with respect to
the workplace adjustment plan. The alternate Order is intended to address directly the consequences of

REAL's breach of s. 43 by placing employees in the same position they would be in if it were possible



828 Saskatchewan Labour Relations Board Reports {1997] Sask. L.R.B.R. 787

for REAL to comply with the requirement contained in s. 43(10) of the Act that it not implement the
technological change until it has bargained collectively with the Union with respect to the workplace

adjustment plan.

The Board reserved its jurisdiction to determine any disputes arising from its Order, including the

calculation of wages and benefits that may become owing to employees.
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GARRY SHUBA, Applicant and GUNNER INDUSTRIES LTD. AND
INTERNATIONAL UNION OF OPERATING ENGINEERS, HOISTING,
PORTABLE AND STATIONARY, LOCAL 870, Respondents

LRB File No. 127-97; December 8, 1997

Chairperson, Gwen Gray; Members: Judy Bell and Bob Todd

For the Applicant: Garry Shuba
For the Employer: Dave McKay
For the Union: Neil McLeod

Decertification - Interference - Employer gave each employee letter expressing
anti-union attitude and threatening closure of business - Employer also
contacted employee to inquire about support for rescission application - Board
holds that employer inserted himself into rescission process in manner which
prevents Board from determining employees' true wishes - Vote would not be
reliable indicator of empleyees' desire to be or not be represented by union.

The Trade Union Act, s. 9.

REASONS FOR DECISION

Background

Gwen Gray, Chairperson: Garry Shuba filed an application with the Board to rescind the certification
Order issued to the International Union of Operating Engineers, Local 870 {the "Union") on January 29,
1985. The history of the relations between the Union and Gunner Industries Ltd. (the "Employer”) has
already been set out by the Board in International Union of Operating Engineers, Local 870 v. Gunner
Industries Ltd., [1996] Sask. L.R.B.R. 749, LRB File No. 160-96 and Herbert v. International Union of
Operating Engineers, Local 870 and Gunner Industries Ltd., [1997] Sask. L.R.B.R. 112, LRB File No.
375-96. In LRB File No. 160-96 the Board found the Employer in violation of its obligation to bargain
with the Union. In LRB File No. 375-96 the Board dismissed an application for rescission brought by
Mr. Herbert on the grounds that it was brought outside the time frame specified in s. 5(k)(i) of The
Trade Union Act, R.S.S. 1978, ¢. T-17.
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In its reply, the Union claimed that the application was improperly influenced by the Employer and
should be dismissed under s. 9 of the Acr. At the hearing, the Union also disputed the accuracy of the

Statement of Employment filed by the Employer. The Employer attended the hearing.

Facts

The Union and the Employer are parties to a collective agreement with an effective anniversary date of
May 1st. The application for rescission was filed by Mr. Shuba on March 31, 1997 and fell within the
30-60 day rule set in s. 5(k)(1) of the Act.

The Employer is owned by Clint Kimmery. Mr. Kimmery made little attempt in the hearings before
this Board to disguise his dislike of unions. In May of 1997, Mr. Kimmery distributed a resignation
letter to emplovees in their paycheques threatening to cease operations on May 23, 1997. The letter

stated as follows:

As a result of the operational problems we have experienced over the last few years,
the involvement of union actions and just the general wear and tear, and lack of
appreciation one contends with, dealing with employees and business bureaucrats, 1
am simply tired and want to stop banging my head against a brick wall.

Many of you will never know or appreciate this frustration of feeling picked on from
every direction, day in and day out, with very few moments of real enjoyment. The
company employees have always come first, wages have been paid and followed by the
company accounts payable and only dfter that, if there is anything left, have I ever paid
anything to myself. Many times my personal needs have had to wait, and it has only
been the last few vears that the company has been in a better financial position maybe
that some reimbursement for my years of effort has been available. Should you not
believe this, then [ invite you to get into your own business and make the sacrifices and
financial commitment. Being in business is one of the scariest and loneliest twenty-
Sfour hour a day occupations you can chose. Your livelihood is on the line every day.

This province and its current political attitudes, is not conducive or encouraging to
small business needs. A union can make many unsubstantial promises of what they can
do, and in the process their objective is to make the company into as big an oppressor
as possible, using as many unverified leads as they can distort. The very nature of the
certification process prevents the company from defending its self and legally stops all
communications, this is absolutely "not democratic".
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I have dedicated a good part of my life (many, many hours over the last twenty years)
in the pursuit of a solid company that can provide realistic and secure promises of
employment for you and for me.

When someone first gets hired by a company, the company is touted as the greatest
operation going, however as the job (task) becomes routine, the company is eventually
labelled as the oppressor and the villain to the employee, which further develops into a

conspiracy.

The final conspiracy in our case has been the union ideas that would erode our ability
to properly compete and maintain a cash flow to pay bills and expand. This operations
ability to pay higher and higher rates of pay and benefits is limiting to the level of work
being done.

In order to get into a higher pay range you have to continually expand into specialized
operations, which takes money and time. This company has always been struggling to
attain a higher level by continuously investing into specialized operations and
equipment, which in fact has created an ability to pay higher rates and has broadened
the security of employment. Yet there is only so much that can be accomplished and

still exist.

Gunner Lid., will cease to be a contractor of services effective May 23, 1997. The
Jocus of Gunner Ltd. will be on equipment rentals and consulting to the construction
industry at large.

As a result, basically only administrative employment will be required at Gunner Ltd.

It is our understanding that Mr. Larry Miller and Mr. Mike Sloan, will continue to be
involved with some aspects of the various contracted services Gunner Ltd. would have

performed.

You may want to contact them in regard to future employment, however, the
opportunity of starting your own business is now dependent on what you want to do.

I want to thank you for the jobs you have done for me in the past and I truly hope your
Jfuture is positive for you, and wish you the best of luck.

Could things have been different? This is the one thought I want to leave you with.

Mr. Shuba acknowledged that he was aware that Mr. Kimmery did not like unions, but insisted that he
was not influenced by Mr. Kimmery to file the application. He testified that after March 31, 1997, the
date on which he filed the application, Mr. Kimmery asked him how he was doing - was he getting

enough cards signed to which Mr. Shuba replied that it was none of Mr. Kimmery's business.
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Rueban Gibson, a former employee of Gunner Industries, testified that he received a phone call at home
on Easter Sunday, March 30, 1997 from Mr. Kimmery. Mr. Kimmery asked Mr. Gibson if he was
going to sign a decertification card. Mr. Gibson replied that he had not thought about it and indicated in
a general way that he would not sign a decertification card. Mr. Gibson was initially stunned by the
phone call, then he became angry and decided to go visit the workplace where he found Mr. Shuba. Mr.
Gibson confronted Mr. Shuba about the decertification efforts and told him that he did not have his
support for the application. Mr. Gibson worked for two weeks in April for the Employer at the Co-op

Upgrader in Regina and since then has found other work.
Relevant Statutory Provisions

The Board must consider the application of s. 9 of the Act to the facts set out above. Section 9 of the

Act states as follows:

9. The board may reject or dismiss any application made to it by an employee or
employees where it is satisfied that the application is made in whole or in part on the
advice of, or as a result of influence of or interference or intimidation by, the employer
or employer's agent.

Analysis

In determining whether to grant a rescission vote, the Board must balance the democratic rights of
employees to select a trade union of their own choosing, which is enshrined in s. 3 of the Act, against
the need to ensure that the employer has not used coercive power to improperly influence the outcome
of the democratic choice. In Wells v. United Food and Commercial Workers, Local 1400 and Remai
Investment Corp., [1996] Sask. LR.B.R. 194, the Board described its approach to the balancing task as
follows, at 197-198:

Section 3 of The Trade Union Act reads as follows:

3. Employees have the right to organize in and to form, join or assist
trade unions and to bargain collectively through a trade union of their
own choosing; and the trade union designated or selected for the
purpose of bargaining collectively by the majority of the employees in
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a unit appropriate for that purpose shall be the exclusive
representative of all employees in that unit for the purpose of
bargaining collectively.

The Board has often commented on the significance of the power which is accorded to
emplovees under this provision to make their own choices concerning representation
by a trade union. We have also stated that the rights granted under Section 3 include
the right to decide against trade union representation as well as the right to undertake
activities in support of a trade union. In the decision in United Food and Commercial
Workers v. Remai Investment Corporation and Laura QOlson, LRB Files No. 171-94

and 177-94, the Board made the following observation:

Counsel for the Employer urged the Board to take the same view of
Ms. Olson's conduct as we took in Brandt Industries Ltd., LRB File
No. 095-91. In Brandt Industries Ltd. the Board recognized the right
of employees to debate the representation question vigorously and to
campaign against the Union. We still regard this as an important
right. In F.W. Woolworth Co. Limited, LRB File No. 158-92, the
Board returned to this theme and stated that chavges against
individual employees of interfering in an organizing drive are
particularly serious because of the chilling effect that they can have
upon the democratic process which is at the heart of The Trade Union

dct

Earlier decisions have made it clear, however, that the Board is alert to any sign that
an application for certification has been initiated, encouraged, assisted or influenced
by the actions of the employer, as the employer has no legitimate role to play in
determining the outcome of the representation question. In the Remai Investment
Corporation decision from which the above quotation was taken, the Board went on to

say:

However, there is a distinction between two employees debating the
representation question as they work side by side or while they ride to
work and what Ms. Olson did. Brandt Industries Ltd. does not stand
Jor the proposition that one of those employees can enlist the coercive
power of management in order to gain the support of other employees
for his or her position.

In the case of Kim Leavirt v. Confederation Flag Inn (1989) Limited and United Food
and_Commercial Workers, LRB File No. 225-89, the Board made the following

CcOmment:

The Board has frequently commented upon the relationship between
Section 3, which enshrines the employees' right to determine whether
or not they wish to be represented by a union, and Section 9 of the Act.
These sections are not inconsistent but complimentary. Section 3
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declares the employees' right and Section 9 attempts to guard that
right against applications that in reality reflect the will of the
employer instead of the employees.

The Board proceeded to make the following statement:

Generally, where the employer's conduct leads to a decertification
application being made or, although not responsible for the filing of
the application, compromises the ability of the employees to decide
whether or not they wish to be represented by a union to the extent
that the Board is of the opinion that the employees' wishes can no
longer be determined, the Board will temporarily remove the
employees' right to determine the representation question by
dismissing the application.

In Susie Mandziak v. Remai Investment Corp., LRB File No. 162-87, the Board made a
similar point.

While the Board generally assumes that all employees are of sufficient
intelligence and fortitude to know what is best for them and is
reluctant to deprive them of an opportunity to express their views by
way of a secret ballot vote, it will not ignore the legislative purpose
and intent of Section 9 of The Trade Union Act. Section 9 is clearly
meant to be applied when an employer's departure from reasonable
neutrality in the representation question leads to or results in an
application for decertification being made to the Board. In the
Board's view, this application resulted directly from the employer's
influence and indirect participation in the gathering of necessary
evidence of employee support.

This statement makes clear that Section 9 is directed at a circumstance in which an
employer departs from a posture of detachment and neutrality in connection with the
issue of trade union representation. There have been cases where an employer has
taken a direct role in initiating or assisting an application for rescission of a
certification order, and in these cases, it is fairly easy for the Board to identify the
conduct on the part of the employer which constitutes improper interference. On the
other hand, as the Board pointed out in Rick Poberznek v. United Masonry
Construction Ltd. and International Union of Bricklavers and Allied Crafismen, LRB
File No. 245-84, employer interference is rarely of an overt nature, and the Board must
be prepared to consider the possibility that subtle or indirect forms of influence may
improperly inject the interests or views of the employer into the decision concerning
trade union representation.
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The Board finds that this application must be dismissed under s. 9 of the Act. The Employer nserted

himself into the rescission process in a manner which prevents the Board from determining the true

wishes of the employees in question.

Mr. Kimmery conducted himself in a manner that would improperly influence the making and the
outcome of the application by giving each employee a copy of the letter which expressed in no
uncertain terms his anti-union attitude and which threatened closure of the business. Although this
letter was circulated to employees following the filing of the application, the Board can draw an

inference from its existence that the Employer improperly interfered with the making of the application.

In any event, in this instance there is direct evidence that the Employer interfered with the making of
the application. The evidence of Mr. Gibson demonstrates the efforts of Mr. Kimmery to influence the
making of the application by soliciting support for the rescission application. The Board concludes that

Mr. Kimmery was actively assisting Mr. Shuba in making the application for rescission.

The decision to rescind a certification Order is one that must be made by employees in an environment
that has not been poisoned by an employer's anti-union attitude and behaviour. This environment is
impossible to achieve at the Employer's place of business given Mr. Kimmery's conduct. As such, a

vote of employees would not be a reliable indicator of their desire to be or not be represented by the

Union.

Given this ruling, the Board will not decide the matters raised by the Union with respect to the accuracy

of the Statement of Employment.

The Board will issue an Order dismissing the application.
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SASKATCHEWAN GOVERNMENT EMPLOYEES' UNION, Applicant and
SASKATCHEWAN LIQUOR AND GAMING AUTHORITY, Respondent

LRB File No. 037-95; December 19, 1997
Chairperson, Gwen Gray; Members: Bob Cunningham and Gloria Cymbalisty

SASKATCHEWAN LIQUOR STORE MANAGERS' ASSOCIATION, Applicant and
SASKATCHEWAN LIQUOR AND GAMING AUTHORITY, Respondent

LRB File No. 349-96; December 19, 1997
Chairperson, Gwen Gray; Members: Bob Cunningham and Gloria Cymbalisty

For SGEU: Rick Engel
For SLGA: Brian Kenny
For SLSMA: Ralph Ermel

Employee - Managerial exclusion - General principles - Board approaches
question of whether individual is "managerial” from the perspective of whether
individual's job responsibilities place individual in cenflict of interest with any
potential bargaining unit.

Employee - Managerial exclusion - General principles - Board finds that
authority bestowed on managerial employee must be an effective authority -
Not sufficient if individual can make recommendations but has no further input
into the decision-making process.

Employee - Managerial exclusion - Board finds that liquor store managers do
not perform managerial functions of a nature or degree that would require

their exclusion from any bargaining unit.

The Trade Union Act, s. 2(H)(1).

REASONS FOR DECISION

Background

Gwen Gray, Chairperson: The Saskatchewan Government Employees' Union ("SGEU") was certified

to represent a unit of employees at the Liquor Board of Saskatchewan on March 19, 1945. In the
application designated LRB File No. 037-95, SGEU applied to amend the latest certification Order
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issued with respect to this unit by amending the list of positions excluded from the bargaining unit and
by changing the name of the Employer from the Saskatchewan Liquor Board to Saskatchewan Liquor
and Gaming Authority ("SLGA"), which is a successor employer to the Saskatchewan Liquor Board.
One of the changes requested by SGEU is to delete the position of liquor store manager (manager) from
the list of positions excluded from the bargaining unit. These positions were originally included in the
scope of the SGEU bargaining unit, however, the Employer applied to the Board for the exclusion of
managers in LRB File No. 083-84 and the Board ordered the exclusion on September 5, 1984.

The Saskatchewan Liquor Store Managers Association (SLSMA) is a newly formed labour

organization that has applied for certification for all managers employed by SLGA.

All parties agreed in a pre-hearing meeting with the Board to have the Board initially determine if
managers are "employees" within the meaning of s. 2(f) of The Trade Union Act, R.S.S. 1978, ¢. T-17.
SLGA took the position that managers exercise managerial functions that take them outside the
definition of "employees”, while SGEU and SLSMA took the opposite position. These Reasons are

confined to the issue of whether managers are "employees”.

Facts

The Board had the benefit of hearing from seven managers and Paul Weber, Vice-President of

Operations of SLGA, all of whom gave evidence in a straightforward and helpful manner.

SLGA is a treasury board crown corporation consisting of three divisions - licensing, corporate services
and operations. Liquor stores fall under the operations division which is headed up by Mr. Weber.
Reporting to Mr. Weber are four regional managers,. each of whom is responsible for a geographic
region of the province. These regional managers are paid at the Management Level § pay grid and have

overall responsibility for the operation of the liquor stores in their region.
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Liquor stores are rated from level I to level V according to a number of factors. Level V stores are the
large specialty stores and they are staffed by a Manager V and two Assistant Manager I1's, along with a

complement of full-time Clerk I's, part-time clerks and casual staff.

- Level 1Va stores operate with a Manager [Va, two Assistant Manager II's and a complement of Clerk

I's, part-time clerks and casual staff.

Level IV stores are staffed with a Manager 1V, an Assistant Manager I and a complement of full-time
Clerk I's, part-time clerks and casual staff. In addition, some Level IV stores are "twinned" with
another Level IV store and share one Manager V, with an Assistant Manager I i each store and a

complement of full-time Clerk I's, part-time clerks and casual staff.

Level I stores operate with a Manager I1I and no assistant managers and a complement of Clerk II's or

I's, part-time clerks and casual staff.

Level II stores operate with a Manager II and a complement of part-time clerks and casual staff.
Similarly, Level I stores operate with a Manager I with a complement of part-time clerks and casual

staff.

Within the system, there are 11 Manager V, two Manager IV, seven Manager 1V, 13 Manager 111, 14
Manager 1I and 33 Manager I positions assigned to a total of 80 stores. The system operates with
approximately 77 managers due to the "twinning” of three sets of stores. The pay level of store
managers 1s set by SLGA and progresses from an annual salary of $28,704 - $35,892 for a Manager I to
$39,660 - $49,560 for a Manager V. All of the terms and conditions of employment and benefits are

determined by SLGA without input from the store managers.

The job description for all levels of managers are identical and provides as follows:

Position: L.S. Manager V

Hlustrative Duties and Responsibilities:




[1997] Sask. L.R.B.R. 836 S.G.E.U. v. SASK. LIQUOR AND GAMING AUTHORITY 839

Manages the activities associated with the operation of a liquor store, actively
participates as an integral part of the Liquor and Gaming Authority management
team, manages and supervises store staff including hiring, evaluating and
documenting employee work performance and taking required action including
employee discipline; manages the activities related to marketing, merchandising and
retailing of beverage alcohol, manages product inventory and prepares related
records; manages cash accounting and cash register operations and prepares related
records; ensures store maintenance requirements are met; establishes objectives and
prepares a store operating budget on an annual basis; ensures safety of staff and
guards against losses, and performs other related duties.

Qualifications.

- grade 12, or higher (management training courses an asset);

- extensive experience as liquor store employee, plus significant supervisory
experience and/or training;

- must  possess necessary management skills to participate actively in
management activities such as planning, organizing, controlling, training,
motivating, appraising work performance, and communicating;

- must possess a thorough knowledge of the following areas:

- product knowledge, including successful completion of basic product
kmowledge courses,

- merchandising and display program policies and procedures,

- principles and practices involved in customer service;

- policies, procedures and practices involved in store security,

- LINCS;

- personnel policies and procedures and the Collective Bargaining
Agreement,

- must have proven public relations and interpersonal abilities;

- proven ability to receive, give and implement instructions,

- superior knowledge of store accounting practices and store reports;

- demonstrated proficiency in operating cash register,

- ability to satisfy the physical requirements of the job,

- ability to analyze situations and make decisions.

All managers exercise the same kind of authority within the workplace. However, the amount of time
that each spends on matters related to the direction, scheduling and supervision of staff vary greatly
from a Manager I who operates with a staff complement of little over one person year to a Manager V
who operates with a staff complement of eight full-time employees, 15 part-time employees and two to
12 casual employees. The largest store had a sales volume of $9.372 million in the fiscal year ending
March 31, 1996. In comparison, the smallest store had a sales volume of $300,000 in the fiscal year

ending March 31, 1996.
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In addition, assistant managers who are employed in the larger stores often have first line supervisory
responsibilities for more staff than a Manager I, 1T and III. Assistant managers are included in the

SGEU bargaming unit.

The primary functions of managers include:

(a) budget preparation and control;
(b) supervision of staff;

{c) scheduling of staff;

(d) selection of staff;

{e) first step grievance handling;

) imposition of discipline, with direction from regional manager and human resources;
(2) in-store staff traiming; and
(h) assignment of work.

(a) Budget preparation and control

With respect to budget preparation and control, all managers testified that they are responsible for
planning the operating and capital budgets for their stores in each fiscal year. In addition, managers
must estimate the operating revenues expected to be generated by their stores. The budget submissions
are sent to regional managers who forward the budget up the chain of command for approval. The
budget may or may not be changed after it has been submitted by the manager and there is no input by

managers into the budget process once the budget has left their hands.

Once the budget has been approved, managers are expected to monitor the budget by reviewing the

monthly budget statements and explaining in quarterly reports any significant budget variance.
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(b) Supervision of staff

There are features of the liquor store system that make the supervision of staff a less onerous task than
may occur in other retail settings. Employees tend to be long serving, know their jobs well and are able
to perform their work with little or no day-to-day supervision. Another factor which contributes to the
relative ease of supervision is the long standing relationship between the SLGA and SGEU. SGEU's
predecessor was the first certified union in Saskatchewan. In addition, the management personnel of
SLGA have primarily been promoted from the Union ranks and are familiar both with the personalities

and the roles of management and Union in this setting.

There are features of the collective bargamming agreement between SLGA and SGEU that minimize the
decision-making influence that managers have over the working lives of their employees. With respect
to hours of work for part-time employees, the parties have agreed to a system of allocating hours that
allows part-time employees to select shifts according to their seniority and availability. Once all
available shifts have been selected by the part-time employees in order of seniority, the manager is then

able to assign the remaining shifts to casual workers.

The role of the manager in hiring new employees is also somewhat diluted by the collective agreement
provisions which require the filling of permanent vacancies through province-wide posting of positions
and which entitles senior qualified candidates to be placed in the vacancies. The only significant hiring
opportunities arise with respect to the hiring of casual workers. Casual workers are not-covered by the
terms of the collective agreement until they have worked 150 hours, at which time they automatically
become classified as part-time workers and begin to enjoy the benefits of the agreement, particularly,

the seniority provisions. This aspect of the manager's functions will be discussed later in these Reasons.

All managers are responsible for the day-to-day supervision of staff. Manager V's supervise a
significant number of employees with the assistance of two assistant managers. The managers
described their supervisory role in terms of coaching employees in the various aspects of their work. At
all store levels, managers spend some part of their day performing duties that are similar to the duties

performed by SGEU members. They also monitor the work performed by employees and document

work performance problems.
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Managers also prepare performance appraisals and probationary appraisals for all staff. Probationary
appraisals are used to determine if an employee will be retained in a permanent position. Performance
appraisals are used to determine salary increments and may influence promotion opportunities.
Managers complete forms that have been supplied by SLGA and then meet with the individual
employee to discuss the evaluation. If an employee disagrees with the performance appraisal, she is

entitled to appeal the appraisal to another level of management in SLGA.

There was evidence that some managers have experimented with different forms of conducting a
performance evaluation, however, the essential task remained the same and resulted in the same labour

relations consequences for the employees.

Managers generally work an eight hour day shift from Monday to Friday. In the larger stores where
two shifts are scheduled, the manager does not have direct supervision over a portion of each day's
work and would rely on the assistant manager or full-time Clerk I or II to provide direction to

employees and to supervise work performance.

In smaller stores, where a six day operation is in effect, managers are replaced by a Clerk I on the day
the manager is not scheduled to work. Clerks also replace managers in the smaller stores when the

manager 1s absent due to vacation or other reasons.

As indicated, the amount of time spent by each manager on day-to-day supervision varies enormously
depending on the size of the store and the number of employees. A Manager I would seldom work with
another employee although he or she would sﬁll ‘be responsible for monitoring employees' work
performance and for completing performance appraisal forms. A Manager V would spend considerably

more time mn the supervision of staff, and assigns some of these functions to the assistant managers.
(¢) Scheduling of staff

All managers are responsible for establishing and maintaining work schedules for all staff. As indicated

above, a manager's scheduling discretion has been curtailed by collective bargaining provisions which
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require the assignment of hours to part-time employees based on a system generally referred to as the
"most available hours" system. After establishing the roster of shifts for full-time employees, the
manager posts the remaining available shifts for part-time employees to self-select in order of seniority.

Any remaining available hours are assigned to casual workers. Unscheduled hours are assigned

according to seniority.

Managers can use their discretion in the scheduling of casual hours. Casual staff are used as a pool of
possible permanent employees. After they have worked a total of 150 hours, they become classified as
part-time employees and are entitled to the benefits of the collective agreement. The decision to permit

a casual employee to reach 150 hours rests with the manager.

The managers testified that they use the 150 hour period to evaluate the work of the casual employee.
If they are not pleased with the work performance they will not call the casual employee back to work
additional shifts, in effect, terminating their casual employment. Some managers testified that they
would discuss shortfalls in work performance with the casual worker and provide them an opportunity

to improve before deciding if the employee will be permitted to reach the 150 hour requirement.

In addition, managers are responsible for vacation scheduling, approving certain short-term leaves of
absence, assigning overtime by seniority, and approving vacation carry-overs. In relation to overtime,

the evidence indicated that overtime is not a significant factor in the hours of work of any store.

Again, the complexity of the scheduling function varies depending on the size of the store, hours of

operation and number of employees.

(d) Selection of staff

We have described above how the hiring function is curtailed by the provisions of the collective
agreement with respect to the filling of permanent vacancies. The manager is responsible for initiating
staffing requests to human resources which then bulletins the vacancy throughout the store system. The
two most senior, qualified applicants are then interviewed for the position by the manager with a

representative of the human resources branch in attendance. Usually, the senior applicant is offered the
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position, however, there was one example provided where a senior applicant was denied a promotion to
assistant manager.

The hiring of casual employees is conducted in a more informal manner. Manag;rs keep resumes that
are left at the store by individuals who are looking for work. When a decision is made to hire a casual
employee, the manager selects a number of candidates to interview from the collection of resumes.
Interviews are generally conducted by the manager with a representative of the human resources branch
or the regional manager present. The choice of candidates for the position is generally left in the hands

of the manager.

There was some dispute in the evidence as to the ability of the managers to hire casual staff without the
approval of the regional manager, both in terms of the decision to hire a casual employee and the
selection of casual employees. The policy manual specifies that no new casual employees are to be
hired without prior consultation with the regional manager. In practice, some regional managers are
~ consulted about the need to hire casual workers while others entrust both the decision to hire and the
selection of a casual worker to the manager. Overall, managers advised their regional manager of a
plan to hire more casual workers. On one occasion, the selection of a casual worker was vetoed by a

regional manager based on the application of a conflict of interest policy.

(e} First step grievance handling

It was the consensus of the managers who testified that they have the authority to represent SLGA 1n
Step 1 of the grievance procedure established under the collective agreement with SGEU. The
managers had experience in investigating grievances and on some occasions, provided written
responses to grievances. The evidence indicated that managers consult with and receive assistance
from their regional manager and the Human Resources Branch in relation to the handling of grievances.
In some instances, the responses to grievances are decided at the SLGA and letters are prepared for the
manager to sign. In other instances, the manager would draft the initial response. Managers are also
responsible for the implementation of SLGA's anti-harassment policy and take similar steps to

investigate and report on instances of harassment.
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There were instances referred to in the evidence where a grievance was resolved at the Step 3 Ievei
(CEO) by reducing a termination for theft to a 10 day suspension. There was no evidence relating to
the ability of a manager to settle a grievance on behalf of the corporation. However, we assume from
the evidence that a settlement could be made at Step 1 but that it would not be made by the manager

without approval from the regional manager and the human resources branch.

Grievance handling is not a common experience for managers. Among the seven managers who

testified, we heard testimony with respect only to two grievances. In smaller stores, grievances are a

rar¢ occurrence.

(f) Imposition of discipline, with direction from regional manager and human resources

The managers gave various examples of situations in which they were called upon to impose discipline
or recommend that an employee be disciplined. They testified that they had the authority to issue
verbal reprimands and corrections to employees for minor infractions, like lateness. They also were of
the view that they had the necessary authority to respond to an incident that required an immediate
response by sending a person home from work until an investigation was completed. In their opinion,
assistant managers or Clerk I's or II's who are left in charge of a shift can exercise similar power when

dealing with an emergency situation.

However, all managers indicated that they consult with their regional manager and recommend
appropriate disciplinary responses to the regional manager when a more severe form of discipline is
necessary. The final decision is made by the regional manager in consultation with the manager and the
human resources branch. Usually, the disciplinary letter is drafted by the manager but is subject to

approval and revision by the regional manager and human resources branch.

There is some variation in the degree of authority granted to managers by their regional managers. In
one mstance, a manager was authorized to decide appropriate discipline on his own. In that instance, he

imposed a letter of discipline and a 60 day probationary period.
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(g) In-store staff training

Managers are responsible for ensuring that staff members are properly trained. They perform some of
the training themselves and assign aspects of the training to other staff members, including assistant
managers. One manager participates in a SLGA committee that 1s responsible for preparing a province-

wide training program on customer relations and store security.

The amount of training that is required varies according to the size of the store and the number of staff
members. The large specialty stores require constant and on-going training while smaller stores
function with less focus on staff training due to the small employee complement and the low turnover

of staff.

(h) Assignment of work

All managers assign tasks to staff on a daily basis. In the larger stores, the assignment of work may be
delegated to an assistant manager. Managers have developed different techniques for assigning work -

some post lists while others meet with staff to decide on the assignment of work.

Relationship with the management team

The job description of a manager requires managers to "actively participate as an integral part of the
Liquor and Gaming Authority management team." There is some evidence to suggest that managers
are relied on m a consultative role in relation to the overall labour relations of SLGA. SLGA's
bargaining committee includes a manager. In addition, managers are asked for suggestions with respect
to matters that should be included in the bargaining proposals. However, they do not participate as a

group in the formulation of the bargaining package between SLGA and SGEU.

There is also evidence which suggests that managers are consulted on other policy issues. Mr. Pawluk
from the Saskatoon Circle § store participates in the SLGA committee formulating a staff training

package for the entire system.
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Some managers are also assigned responsibility for assisting and checking on franchise operations. In
these instances, managers are the eyes and ears of SLGA to ensure compliance with corporation

policies by the franchisee and to assist the franchisee in merchandising the products.

Managers meet on a regional basis and participate in training as a group along with assistant managers.
Recently, managers and assistant managers attended training designed to focus their efforts on turning
stores into "profit centres”. Part of this training is designed to encourage managers to take initiatives in
their own stores to boost sales and profits. In this regard, managers exercise some independent
authority to arrange ad hoc displays in the stores and to encourage beverage testing in the store. One

manager participated in arranging a wine tasting in his community.

There was some discussion about the ability of managers to influence corporate decisions with respect
to store hours and seasonal operations. In one instance, the manager testified that he had discretion to
decide store hours and to determine when a seasonal extension of hours would occur. All other
managers felt the store hours were determined by the regional manager or SLGA and did not feel they
had discretion to change the hours of operation. A memo from SLGA indicated that store operating

hours can be extended by the store manager in consultation with the regional manager.

Overall, managers agreed that they have little input into corporate policy. They do not determine
product or product lines, price or other costing matters. They have little input into the corporate
decisions that result in the collective agreement between SLGA and SGEU; they have little or no input

into their own wages and working conditions. Their contact point with SLGA is chiefly through the

regional manager.
Relevant statutory provisions

The Board must determine if the managers are employees within the meaning of s. 2(f)(i) of the Act

which states:

2. In this Act:

(f) "employee"” means:
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(i) a person in the employ of an employer except:

(A) a person whose primary
responsibility is to actually exercise
authority and actually  perform
Junctions that are of a managerial
character, or

(B) a person who is regularly acting
in a confidential capacity with
respect to the industrial relations of
his or her employer.

In 1984 when managers were determined to be excluded from the SGEU bargaining unit s. 2(f)(i) of

the Act read as follows:

2. In this Act:
(f) "emplovee” means:

(i) any person in the employ of an employer except any person whose
primary responsibility is to actually exercise authority and actually
perform functions that are of a managerial character, any person who
is an integral part of his employer's management or any person who is
regularly acting in a confidential capacity in respect of the industrial
relations of his employer.

Arguments of the parties

Mr. Ermel argued that managers have limited input into management decisions and policy and have no
effective input into the working conditions of employees of SLGA. He noted that the Board's decision
n Professz’onal Institute of the Public Service of Canada v. Government of Saskatchewan and
Saskatchewan Government Employees' Union, [1997] Sask. LR.B.R. 530, LRB File No. 018-97, which
recognized the "middle management" bargaining unit in government, narrowed the test for determining
who 1s an employee under the Act. Managers, by comparison to regional managers, possess limited

authority to affect the working lives of employees in the bargaining unit.
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Counsel for SGEU argued that managers are at most supervisors, and do not possess the kind of
authority that would justify their exclusion from a bargaining unit. He noted the change in definition of
"employee" with the 1994 amendments, and the reversion back to the definition that existed prior to the
exclusion of managers from the certification Order. Overall, SGEU took the position that managers do

not exercise authority of a managerial nature and their exclusion from collective bargaining is not

justified.

Counsel for SLGA noted that the Acf does not contain provisions permitting the creation of supervisory
bargaining units or middle management bargaining units. Therefore, he argued the Board must
determine the employment status of the managers in the same manner it would determine the status of
any position, that is, by determining if they are primarily responsible for performing managerial
functions. Counsel pointed out that the primary issue to decide is whether managers would be in a
conflict of interest if they were included in a bargaining unit. In this regard, SLGA argued that
managers are the sole management personnel in the retail stores and have a significant responsibility for

ensuring the proper workings of the retail system. As such, the managers should be excluded from any

bargaining unit.
Analysis

In this application, the Board is required to determine if managers are "employees”. This task involves
an assessment of the primary responsibilities of the persons in question to determine if they actually
exercise authority and actually perform duties that are of a managerial character. If managers are found
to exercise such managerial functions, they will be excluded from the protection of the Acz. If they do
not perform such managerial functions, the Board will be asked at a further hearing to determine which
bargaining unit is the most appropriate unit for the managers - a blended unit with SGEU, a partially

blended unit, a separate unit with SLSMA or some other unit.

In the process of determining employee status, the Board's primary concern is to ensure that an arm's
length relationship is maintained between union and management. Such a relationship is required in
order for the collective bargaining relationship to work properly. In this regard, in order for a union to

function as an effective representative of employees, its members cannot be subject to management
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mnterference and must not be placed in a conflict arising from their job responsibilities and their union
membership. Similarly, an employer requires its managers to preserve confidential information and to
participate freely in management decisions without any hesitation caused by a competing loyalty to a
trade union. The need for a clear delineation between employee and management was elaborated by the
Ontario Labour Relations Board in Chrysler Canada Ltd., [1976] O.L.R.B. Rep. Aug. 390, as follows,

at para. 12:

The identification of management is fundamental fo the scheme of collective
bargaining as set out in the Labour Relations Act. What is contemplated is an arm's
length relationship between the employees represented by a bargaining agent, on the
one side, and the employer acting through management on the other side. The Act
attempts to create a balance of power between these two sides by insulating one from
the other. Employees, therefore, are protected from management interference and
domination by the prohibitions against employer interference with trade union and
employee rights. Management, by the same token, is protected by excluding from
collective bargaining either persons exercising managerial functions, or persons
emploved in a confidential capacity in matters relating to labour relations. Collective
bargaining rights, therefore, are not universal, but must be qualified by the need to
preserve a countervailing force on the employer side.

Similarly, the British Columbia Board in The Corporation of the District of Burnaby v. Canadian
Union of Public Employees, [1974] 1 Can. LR.B.R. 1, provided the following rationale for the statutory

exclusion of managerial and confidential staff, at 3:

The explanation for this management exemption is not hard to find. The point of the
statute is to foster collective bargaining between employers and unions. True
bargaining requires an arm's length relationship between the two sides, each of which
is organized in a manner which will best achieve its interests. For the more efficient
operation of the enterprise, the employer establishes a hierarchy in which some people
at the top have the authority to direct the efforts of those nearer the bottom. To
achieve countervailing power to that of the employer, employees organize themselves -
into unions in-which the bargaining power of all is shared and exercised in the way the
majority directs. Somewhere in between these competing groups are those in
management - on the one hand an employee equally dependent on the enterprise for his
livelihood, but on the other hand yielding substantial power over the working life of
those employees under him. The British Columbia Legislature, following the path of
all other labour legislation in North America, had decided that in the tug of these two
competing forces, management must be assigned to the side of the employer.
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The rationale for that decision is obvious as far as the employer is concerned. It wants
to have the undivided loyalty of its senior people who are responsible for seeing that
the work gets done and the terms of the collective agreement are adhered to. Their
decision can have important effects on the economic lives of employees, eg.,
individuals who may be disciplined for "cause" or passed over for promotion on the
grounds of their "ability”. The employer does not want management's identification
with its interest diluted by participation in the activities of the employees' union.

More subtly, but equally as important, the exclusion of management from bargaining
units is designed for the protection of employee organizations as well. A historic and
still current problem in securing effective representation for employees in the face of
employer power is the effort of some employers to sponsor and dominate weak and
dependent unions. The logical agent for the effort is management personnel. One way
this happens is if members of management use their authority in the work place to
interfere with the choice of a representative by their employees. However, the same
result could happen quite innocently. A great many members of management are
promoted from the ranks of employees. Those with the talents and seniority for that
promotion are also the very people who will likely rise in seniority for that promotion
and are the very people who will likely rise in the union ranks as well. In the absence
of legal controls, the leadership of a union could all be drawn from the senior
management with whom they are supposed to be bargaining. If an arm's length's
relationship between employer and union is to be preserved for the benefit of the
employees, the law has directed that a person must leave the bargaining unit when he
is promoted to a position where he exercises management functions over it.

Chair Sherstobitoff adopted the District of Burnaby rationale, supra, in Westfair Foods Limited v.
United Food and Commercial Workers International Union, [1981] Feb. Sask. Labour Rep. 66, LRB
File No. 085-80, where the Board concluded that department managers in a large grocery retail store
were not employees within the meaning of s. 2(f)(i) of the Act. In that instance, the Board considered
the managers' powers to hire, discipline, promote and demote, administer the collective agreement and
grievances, conduct employee evaluation, direct the work force and exercise discretion_in order to

assess whether department managers were "employees”.

The task of delineating "employee" status has been made more complex by the demand for and the
expansion of "middle management” bargaining units. Middle management units are typically created
from the ranks of the positions excluded from "all employee" bargaining units. The Board explored the
rationale for middle management bargaining units in the Professional Institute decision, supra, as

follows, at 548-549:
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In a number of jurisdictions, notably British Columbia and Ontario, the legislation
explicitly permits the recognition of separate bargaining units for supervisory
personnel.  In other jurisdictions, labour relations boards have permitted the
delineation of such units in accordance with their overall jurisdiction to determine
what bargaining units are appropriate.

On the face of it, this may seem inconsistent with the requirement acknowledged by the
same boards that a clear division be made between those who are employees, and
those who are properly on the management side of the collective bargaining
relationship, either because of their decision-making authority, or because they are
privy to confidential information related to industrial relations. In the [Cowichan
Home Support Societv_and UF.CW. Local 1518 (1997), 34 CLRB.R. (2d) 121
(B.C.L.R.B.)] decision, supra, the British Columbia Board said this, at 27:

First, a separate unit cannot be created under the heading of conflict
of interest because that would result in a varying scale in regard to
who is a manager. It is unacceptable to have a policy that would
allow persons, performing the same functions, to be treated as
"employees" where they are placed in a separate bargaining unit, but
conversely, treated as "managers" where a separate bargaining unit is
inappropriate. The Board in YGH rejected such a varying or sliding
scale in regard to the management team concept for analogous
reasons. Previously, if an individual did not fulfil the criteria of a

- "manager", then the employer was able to argue that an individual
was a "near manager" and nonetheless excluded. This sliding scale of
what constituted a manager under the management team concept, in
effect, lowered the test for managerial exclusion. In this case, the
effect would be to raise the test for managerial exclusion; and this
would inevitably result in a policy that would be in conflict with the
principles expressed in both YGH and Island Medical Laboratories
Ltd., BCLRB No. B308/93, (1993), 19 CLRBR (2d) 161 (IML).

1t will be noted that this comment was made in the context of the removal of a
"management team" exclusion from the British Columbia legislation, similar to the
amendment to the Act which eliminated the exclusion for a person integral to
management.” It draws attention to a general point, however, which is that in
determining who is an employee there must be a basic assignment of a position to the
management or employee side of the line. Though there might be some subsequent
question concerning what kind of unit would be an appropriate home for different
groups of employees, it is not a matter of drawing persons who are actually managers
into the circle of employees.
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In the context of the development of middle management units, it is important to clearly articulate how
the Board will approach a determination of managerial exclusions. This Board shares the concern
expressed in the Cowichan Home decision, supra, that Board decisions on managerial exclusions
should not be premised on a sliding scale of managerial or near-managerial exclusions depending on the
possible configurations of the bargaining units. That is, a person cannot be "managerial” in relation to

one bargaining unit but an "employee" in a differently configured bargaining unit.

To avoid this sliding scale, the Board approaches the question of whether a person is "managerial" from
the perspective of whether the person's job responsibilities place her in a possible conflict of interest
with any potential bargaining unit. In order to make this determination, the Board focuses on job
functions that require undivided loyalty and confidence in management, particularly in matters related
to labour relations. Underlying the Board's assessment is the desire to maintain an arm's length

relationship between management and union in order that both may function effectively in a collective

bargaining setting.

In the Cowichan Home decision, supra, the British Columbia Board adopted a streamlined approach to
the determination of managerial status by focusing on those job functions that clearly give rise to a
conflict of interest between the individual's job responsibilities and her membership in a trade union.

The British Columbia Board held as follows, at 147:

It serves no purpose, therefore, in relation to these new economic arrangements (or
others) to have an over-inclusive definition of manager, however, at the same time,
there is a need to have a more focused determination of the areas that are crucial to
the preservation of the managerial role. This is important to the legislative scheme
and to the parties themselves. We therefore affirm the Board's approach in the
[Vancouver General Hospital and B.CN.U. (1993), 18 CLRBR (2d) 161] that
discipline and discharge, together with labour relations input, are the two mosi
significant factors in determining managerial status - and thus exclusion from the Code

definition of "employee".

The original panel in [Westfair Foods Ltd. (Western Grocers Division) v. UF.C.W.,
Local 777, BCLRB No. B217/95] proposed the elimination of all other criteria
identified in [B.C. Ferry Corp. and B.C. Ferry & Marine Workers Union, [1979] 1
Can. LRBR 116]. We are largely in agreement with that suggestion, and are prepared
to now limit the test further: the only other factor which materially assists the Board's
s. 1(1) inquiry is the hiring and promotion of employees (and to this we expressly add
demotion, to the extent that it is not captured by discipline and discharge). A common
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element to the factors now identified is that the exercise of such powers is capable of
having a significant impact on the career of any employee.

This approach is similar to the one adopted by this Board in Service Employees’ International Union,
Local 333 v. Metis Addictions Council of Saskatchewan Inc., {1993] 3rd Quarter Sask. Labour Rep. 49,
LRB File No. 002-93 where the Board concluded, at 59:

It is our view that in order to be excluded from the group defined as employees by
Section 2()(i), a person must have a significant degree of decision-making authority in
relation to matters which affect the terms, conditions or tenure of employment of other
employees. A high degree of independence to make decisions of a purely professional
nature is not sufficient, in our opinion, to meet the requirements for exclusion under
this section.

The job functions which the Board considers central to the finding of managerial status includes the
power” to discipline and discharge, the ability to influence labour relations, and to a lesser extent, the
power to hire, promote and demote. Other job functions, such as directing the workforce, training staff,
~assigning work, approving leaves, scheduling of work and the like are more indicative of supervisory
functions which do not, in themselves, give rise to conflicts that would undémine the relationship
between management and union by placing a person too closely identified with management in a

bargaining unit.

In assessing managerial authority, the Board considers the actual authority assigned to a position and

1

the use of that authority in the workplace. Section 2(f)(i) of the 4cr excludes only persons "whose
primary responsibility is to actually exercise authority and actually perform functions that are of a
managerial character" from the right to be represented by a trade union. As noted in past Board
decisions, managerial functions that are claimed to justify exclusion from a bargaining unit must be
genuine, not merely paper, powers. In this sense, the Board looks to the actual performance of work by
the person whose status is in question to determine what rhanagerial functions are actually performed.
In Service Employees International Union, Local 333 v. North Central District Health Board and
Nirvana Pioneer Villa, [1995] 4th Quarter Sask. Labour Rep. 124, LRB File No. 224-95, the Board

indicated its preference to hearing direct evidence from an incumbent as to the actual performance of
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managerial duties, as opposed to documentary evidence of a job description. In this instance, the Board

had the benefit of hearing from managers at all levels of the system.

The authority bestowed on a managerial employee must also be an effegtive authority; it is not
sufficient if the person can make recommendations, but has no further input into the decision-making
process. In this regard, the Board recognizes that in most modern corporations managerial powers are
no longer centralized in the executive suite. Generally, such powers are spread over several layers of
management. Decisions related to labour relations are often made by a manager after consultation with
her superiors, human resources personnel and on some occasions, legal counsel. Despite the trend to
disperse managerial functions among different levels of management, it is not uncommon for an
employer to require that certain decisions, such as the termination of an employee, be approved by
senior management before being implemented by the person whose status is in question. However, this
multi-layered approach to decision-making does not detract from the managerial status of the person in
question if it can be demonstrated that the individual has an ability to make an effective determination.
In the Cowichan Home decision, supra, the British Columbia Board explained the term "effective

determmation” as follows, at 149:

In our view, effective determination in the context of discipline means that at least in
the majority of cases the sanction imposed by the person whose status is in question
must be substantially the ultimate discipline imposed. We recognize that the grievance
procedure itself inevitably leads to changes in the actual amount of discipline imposed
- typically from negotiation and compromise which are essential elements of the
grievance process. That is different from changes made by more senior persons, or
where the person whose status is in issue merely has input into the decision-making
process. In such circumstances, it cannot be said discipline was "effectively
determined” by the original author of the sanction.

Applying this criteria to managers, the Board noted that managers supervise in-scope employees,
including n-scope supervisors, and have some ability to affect the working lives of those employees.
Generally, however, managers manage by reference to policies set by SLGA, and they exercise little
discretion with respect to the manner in which the work is performed. They prepare background work
that is used to establish budgets, staff complements and labour relations policy, but they lack authority
to actually determine such matters and have little influence over corporate decisions related to them.

With respect to the negotiation of a collective agreement, managers have little input or influence.
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In matters of discipline and discharge, managers are the eyes and ears of SLGA in the workplace and
have significant responsibility for and over work performance. In addition, while such managers
generally lack authority to institute discipline, except for minor admonitory discipline, they do report to
management on employee problems and do recommend discipline or corrective measures, when
_needed. However, managers do not have authority to make effective determinations regarding
discipline and discharge; rather, in our view of the evidence, they have authority to recommend
discipline or discharge with the effective decision resting with the regional manager. The ability of
managers to deal with an emergency situation by suspending employees pending an investigation of an
incident is an accepted supervisory power within the store system, and is available to in-scope
supervisors as well as managers. This emergency authority does not alter the overall assessment of the

disciplinary authority bestowed on the manager.

With respect to the administration of the collective agreement, managers accept grievances, investigate
work disputes and respond to grievances at Step 1. They are also responsible for ensuring
implementation of employer policies related to anti-harassment, occupational health and safety,
security, customer relations and the lhike. This work, however, is performed with and under the
direction of the regional manager and human resources branch. Managers play an important role in
funnelling human resource issues to SLGA through the regional manager; however, the level of
authority of a manager in relation to collective agreement administration is not sufficiently effective to

exclude the position from the definition of employee.

Managers do play an important role in the hiring of casual workers. This role is not insignificant in the
overall scheme of the operations because casual hiring is the entry point for most new employees. In
this regard, however, managers are required to consult with their regional manager with respect to the
need to hire casual workers and to conduct the selection of such employees with assistance from the
regional manager or human resources branch. Although there was some evidence that managers
operéted more independently in some instances with respect to the hiring of casual workers, this
evidence was peculiar to one regional manager who had authorized such discretion. It also occurred in
locations where casual work formed a relatively small part of the overall hours of work. This anomaly

does not affect our overall view of the managerial authority to hire. Ultimately, we agree with the
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description of hiring authority put forth by the representative of SLSMA that if push came to shove
between a manager and regional manager over either the need to hire a casual employee or the selection

of a casual employee, the regional manager would make the final determination.

We do not suggest by this summary that all managers perform this cluster of functions to the same
extent. In the smaller stores, managers spend the bulk of their time performing work that is expected of
the in-scope employees, that is, they largely perform hands on store work and spend relatively little
time on supervisory tasks. As one progresses up the ladder to a Level V store, the manager performs
duties that are more supervisory in nature. In some situations, the assistant manager in a Level [V or V

store may have more supervisory responsibilities than a Manager I, I or I,

This variation among managers makes the assessment of their status as "employees" somewhat
complex. However, the Board has determined, based on the criteria set out above, that managers do not
perform managerial functions of a nature or degree that would require their exclusion from any

bargaining unit. The Board will issue a declaratory order that managers are "employees” within the

meaning of s. 2(f)(i) of the 4ct.

The Board Registrar will contact the parties with a view to setting further dates for hearing the

remaining portions of both applications.
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