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so may well cause us to advise our client to not only lodge grievances, but also bring
applications to the Labour Relations Board charging an Unfair Labour Practice for
Jailure to bargain in good faith.
In response to the May 1, 1995 letter and a telephone conversation with Mr. Wall, counsel for WPD,
Mr. Seiferling, wrote Mr. Wall as follows on June 27, 1995:

This will confirm that one of the conditions of the sale was an upgraded service in
that community. The upgraded service involves new jobs at higher skill levels and
our client's assurance that the EMT's have a skill level required to perform the work.

Our client has now posted jobs to determine who is interested in working for them
and will post jobs for the higher qualification jobs.

Our client is also prepared to negotiate with the Union as required on any Section
37 case on the following areas:

a) the rate of pay for the higher qualification job;
b) the question of exclusions from the bargaining unit;

¢ the manner of selection of those who are qualified for the jobs open in the
new service. [Emphasis added]

As noted above, the ambulance service provided by WPD to the Health Board was upgraded from a
basic life support service to an advance life support service. Advance life support service is provided
by employees who are trained as paramedics. As a result of their advanced training, paramedics are
permitted to administer more medications and to perform more tests and procedures than are employees
who are trained as emergency medical technicians. In addition, the provision of advance life service
requires the addition of new equipment such as cardiac monitors, defibrillation equipment, intervenous

equipment, advance airway Kkits, nitrous oxide and other similar equipment.

Mr. Wall indicated that he was not aware prior to the June 27th letter that WPD planned to introduce
paramedics to the service in order to upgrade the ambulance service from a basic life support service to
an advance life support service. Following this exchange of letters, Mr. Wall and Mr. Koskie met with
Mr. Seiferling on June 29th to discuss the Union's objections to the posting of the driver/attendant
positions, the screening process and timing of the screening which was then scheduled to take place on
the July long weekend. The Union challenged the right of WPD to subject B.A.C. employees to the
screening process and it urged the Employer to continue to employ B.A.C. employees in accordance
with the terms of the collective agreement. The meeting resulted only in an agreement on the part of
WPD to postpone the testing and to provide the Union with copies of the test results.

A further meeting was held on July 11, 1995 where the parties discussed the creation of a paramedic
classification, the paramedic rate of pay, managenal exclusions and the continued employment of
Darcy Chubb, one of the former owners of B.A.C. On the same day, the Union wrote B.A.C. and
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WPD a letter objecting to the testing of employees as follows:

Our member employees advise that they have been told to submit to certain
examinations. The position of the union is that such testing should not take place.
We hereby object to same. We ask that the employer refrain from conducting any
such tests. If the employer insists upon doing so, however, we shall advise our
members to submit to the testing. We do so without prejudice to our right to
challenge the testing and the use of any results from same.

On July 11, 1995, the Union also wrote B.A.C. and WPD to invoke the technological change
provisions in The Trade Union Act. The letter stated as follows:

The purpose of this letter is to provide notice, in writing, to commence collective
bargaining for the purpose of developing a work place adjustment plan. This notice
is given pursuant to the provisions of Section 43 of The Trade Union Act of
Saskatchewan. It is our position that the sale and disposition of the business carried
on by Battlefords Ambulance Care Ltd. to WPD Ambulance Care and the new
services to be delivered and new equipment to be used in conjunction with the said
business constitute a technological change.

On July 12, 1995, the Union wrote to WPD indicating that it was prepared to recommend settlement of
the various matters discussed on July 11th provided that agreement was reached on the continued
employment or the severance of the employees of B.A.C. and that WPD acknowledge that the Union
took the position that WPD and B.A.C. had not satisfied the requirement to bargain the introduction of
the technological change. Mr. Wall testified that the Employer did not reply to this letter.

In response to the letters of termination issued by B.A.C. on June 19, 1995, the Union filed grievances
with B.A.C. on June 23, 1995 claiming that the employees were discharged without just cause and
requesting their reinstatement. Mr. Dutchak for WPD responded to the grievance as follows:

WPD Ambulance Care replies as follows:

a) As a preliminary matter, the employer says that the grievor is not
and has never been an employee of the Company and therefore has
no right to file a grievance, no right to reinstatement or recall.

b) In the event that the grievor has a right to grieve, the employer
states the employee does not have the qualifications and abilities
required to perform work for the employer and therefore can make
no claim to any job.

The grievances remain outstanding and are set to go to arbitration.

On cross-examination, Mr. Wall acknowledged that WPD did recognize the Union as the representative
of the employees of WPD, although WPD did not agree with the Union that the collective agreement
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applied to the six members whose employment was not continued by WPD. Mr. Wall acknowledged
that this was the primary issue in dispute between the parties.

The Union's case against B.A.C. and WPD has two branches. First, it argues that the introduction of
the advance life support service and the attendant addition of new equipment and work methods
constituted a technological change within the meaning of s. 43 of The Trade Union Act and that WPD
and B.A.C. failed to comply with the terms of s. 43 in introducing the change. The second branch of
the Union's case alleges that the two employers failed or refused to bargain collectively with the Union

as required under s. 11(1)(c) of The Trade Union Act.

Without undertaking an extensive review of the technological change provisions in the Act and the case
law interpreting the provisions, the Board finds that the Union's argument on this under s. 43 must fail

for the reasons which follow.

Subsections 43(1) to (3) provide:

43(1) Inthis section "technological change” means:

(a) the introduction by an employer into employer's work,
undertaking or business of equipment or material of a different
nature or kind than that previously utilized by him in the operation
of the work, undertaking or business;

) a change in the manner in which the employer carries on the
work, undertaking or business that is directly related to the
introduction of that equipment or material; or

(c) the removal or relocation outside of the appropriate unit by
an employer of any part of employer's work, undertaking or
business.

(1.1)  Nothing in this section limits the application of clause 2(f) and sections 37,
37.1, 37.2 and 37.3 or the scope of the obligations imposed by those provisions.

(2) An employer whose employees are represented by a trade union and who
proposes to effect a technological change that is likely to affect the terms, conditions
or tenure of employment of a significant number of such employees shall give nofice
of the technological change to the trade union and to the minister at least ninety

days prior to the date on which the technological change is to be effected.
(3) The notice mentioned in subsection (2) shall be in writing and shall state:
(a) the nature of the technological change;

() the date upon which the employer proposes to effect the
technological change;
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(c) the number and type of employees likely to be affected by the
technological change;

(d) the effect that the technological change is likely to have on
the terms and conditions or tenure of employment of the employees
affected; and

(e) such other information as the minister may by regulation
require.

It is possible to argue that the new equipment added to the ambulance service, which included cardiac
monitoring equipment, defibrillation, intervenous equipment, and other equipment that paramedics are
authorized to operate, constitutes a "technological change" within the meaning of s. 43(1)(a).
Subsection 43(2) then imposes an obligation on the employer to provide 90 days advance notice of the
introduction of the change to the Union if "[it] is likely to affect the terms, conditions or tenure of
employment of a significant number of such employees”. The "significant number of such employees”
in the present case calculated in accordance with Sask. Reg. 171/72, s. 3 is three employees.

In order to find that the introduction of the advance life systems triggers the requirement for advance
notice under s. 43(3), there must be some logical connection between the introduction of new equipment
and changes in the "terms, conditions or tenure of employment" of the employees. The Union argued
that the introduction of the advance life support service was connected to the refusal of WPD to
continue the employment of the six B.A.C. employees. There is some support for this view of the
sttuation in the letter dated June 27, 1995 from Mr. Seiferling to the Union, which is quoted above,

when it states:

This will confirm that one of the conditions of the sale was an upgraded service in
that community. The upgraded service involves new jobs at higher skill levels and
our client's assurance that the EMT's have a skill level required to perform the work.

The evidence of Mr. Dutchak, however, did not support such a conclusion. Mr. Dutchak was
responsible for implementing the testing process and provided, in our opinion, the best evidence of why
the tests were implemented. Overall, it appears to the Board that the introduction of the advance life
support service had little connection to the decision of WPD to not offer employment to the six former
B.A.C. employees. Mr. Dutchak indicated that he implemented the testing for the purpose of ensuring
that the employees had the minimum emergency medical technician training. He wanted to establish
the competency of the driver/attendants for liability and patient care reasons. He testified that he would
have offered employment to all of the B.A.C. employees if they had all passed the screening tests. Mr.
Dutchak clearly took the approach that he had a free hand to select employees who would be offered
employment with WPD and that he was entitled to treat the former employees of B.A.C. as job
applicants. In addition, there was no reduction in the number of driver/attendant positions caused by
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the introduction of the paramedic services, and other than the addition of two paramedics, there was no

real change in the work performed by the employees of WPD.

As a result of this evidence, the Board concludes that the introduction of the advance life support
service, which saw the addition of two paramedics to the ambulance service, was unrelated to WPD's
refusal to continue the employment of six of the thirteen former B.A.C. employées so as to bring the
change in the type of service within the provisions of s. 43 and it dismisses this aspect of the
application against WPD. The allegation of technological change against B.A.C. must fail for similar

reasons.

The second branch of the Union's case is its argument that both B.A.C. and WPD failed or refused to
bargain collectively with the representatives of the Union contrary to s. 11(1)(c) of the Act. "Bargaining
collectively" is defined in s. 2(b) of the 4ct as follows:

2 In this Act:

(b) "bargaining collectively” means negotiating in good faith
with a view to the conclusion of a collective bargaining agreement,
or a renewal or revision of a bargaining agreement, the embodiment
in writing or writings of the terms of agreement arrived at in
negotiations or required to be inserted in a collective bargaining
agreement by this Act, the execution by or on behalf of the parties of
such agreement, and the negotiating from time to time for the
settlement of disputes and grievances of employees covered by the
agreement or represented by a trade union representing the majority
of employees in an appropriate unit;

Section 3 of the Act is also significant to this discussion. It states:

3 Employees have the right to organize in and to form, join or assist trade
unions and to bargain collectively through a trade union of their own choosing; and
the trade union designated or selected for the purpose of bargaining collectively by
the majority of the employees in a unit appropriate for that purpose shall be the
exclusive representative of all employees in that unit for the purpose of bargaining
collectively.

We must also refer to s. 37(1) of the Act which all parties agree does apply to continue the status of the
Union as the bargaining representative of the employees of WPD. Subsection 37(1) states:

37(1) Where a business or part thereof is sold, leased, transferred or otherwise
disposed of, the person acquiring the business or part thereof shall be bound by all
orders of the board and all proceedings had and taken before the board before the
acquisition, and the orders and proceedings shall continue as if the business or part
thereof had not been disposed of, and, without limiting the generality of the
Jforegoing, if before the disposal a trade union was determined by an order of the
board as representing, for the purpose of bargaining collectively, any of the
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employees affected by the disposal or any collective bargaining agreement affecting
any of such employees was in force the terms of that order or agreement, as the case
may be, shall, unless the board otherwise orders, be deemed fo apply to the person
acquiring the business or part thereof to the same extent as if the order had
originally applied to him or the agreement had been signed by him.

This case raises squarely the issue of whether employees of a predecessor employer retain their
employment status with the successor employer. In addition, it raises the question of whether a refusal
by a successor employer to continue the employment of the predecessor's employees can result in an
unfair labour practice under s. 11(1)(c). An additional issue arises as to whether such conduct also
constitutes a breach of the collective agreement that should be resolved through the grievance and
arbitration provisions in the collective agreement, as opposed to being heard and dealt with by this
Board.

In the present case, WPD acknowledges that the Union's certification Order and collective agreement
apply to it as a result of the successorship provisions contained in s. 37 of the Act. However, it also
takes the position that the employees of B.A.C. who were not selected for employment by WPD have
no status as employees under the collective agreement in question. This position was boldly asserted in
the reply to the grievance documents as follows:

As a preliminary matter, the employer says that the grievor is not and has never
been an employee of the Company and therefore has no right to file a grievance, no
right to reinstatement or recall.

In Emrick Plastics Inc. v. International Union, United Automobile, Aerospace & Agricultural

Implement Workers of America and its Local 195, [1982] 3 C.L.R.B.R. 163, the Ontario Labour
Relations Board considered an argument similar to the one put forward by WPD and, applying a
purposive interpretation of the Ontario counterpart to our s. 37, concluded as follows at 171:

Nowhere in the Kelly Douglas decision [{1974] 1 C.L.R.B.R. 77] did the B.C. Board

suggest that a successor emplaoyer was free to select its employment complement free

Jfrom the provisions of the governing collective agreement. On the contrary, that

Board in M.M. Pruden, [[1976] 1 C.L.RB.R 138, quashed 69 D.LR (3d) 713
(B.C.S.C.)] stated, at page 143:

...On the other hand, it is implicit in s. 53, and in the reasoning of
Chairman Weiler in Kelly Douglas, that any discontinuance of
employment must be for a legitimate business reason. That is, it
must be for "just cause". A successor employer must continue to
employ those employees whose jobs survive a succession under the
Code, notwithstanding its opinion as to their suitability for
continued employment. In other words, the Code should not be
interpreted so as to give successor employers a licence to weed out

"undesirable employees”.
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The interpretation given to its successorship legislation by the British Columbia
Labour Relations Board makes eminent good sense to this Board as well. Collective
bargaining legislation is designed primarily for the benefit of employees, not trade
unions. Can it really be said that the Legislature in enacting section 63 of our own
Act intended that the rights of the bargaining agent selected by the employees would
"run with the business” (cf, for example, Marvel Jewellry, [1975] OLRB Rep. Sept.
733), that the collective agreement bargained for and ratified by those employees
would run with the business, but that the very employees who had made these choices
would not? The Board would need unmistakable language in its statute fo come to

that conclusion... :

We conclude, similar to the British Columbia Labour Relations Board, that section
63(2) of our own Act continues the effect of a collective agreement over a sale
transaction without hiatus, and that the purchaser stands literally in the shoes of its
predecessor with respect to any rights or obligations under that agreement. The
purchaser, in other words is given no opportunity to "weed out undesirable
employees” contrary to the provisions of the collective agreement, nor to decline to
recognize any of the seniority or other rights accrued by employees under the
collective agreement during their tenure with the predecessor employer.

The Ontario Labour Relations Board reaffirmed its decision in Emrick Plastics Inc., supra, in Daynes
Health Care Limited, Earl Daynes v. Service Employees International Union, Local 183 and Group
of Employees (1984), 8 CLR.B.R. (N.S.) 1 where it stated at 23:

38. Where the sale of a business occurred, the Balmoral employees [predecessor's
employees] did not revert to the status of "laid off employees” or employees who had
been properly terminated. They were actively employed by Balmoral until its
business had been completely transferred to Daynes, and, upon the acquisition of
Balmoral's business, they became employees of Daynes with full seniority rights and
a claim to any work opportunities then available. Their status as employees in the
bargaining unit did not change, and Daynes had no more right to change it than its
predecessor had. . . . The Balmoral employees could not be discharged without just
cause, and if Daynes suddenly found itself with too many employees for the available
work, it was required to reduce its work force in accordance with the lay-off
provisions in the collective agreement, taking into account the seniority rights of all
of its employees.

Counsel for WPD referred the Board to a decision of the British Columbia Court of Appeal in British
Columbia Government Employees’ Union v. Industrial Relations Council and Government of British
Columbia (1988), 33 B.C.L.R. (2d) 1 which came to a different conclusion than the Ontario decisions
above. The dispute in the Government of British Columbia case arose after the Government of British
Columbia refused to permit an employee, whose posifion was transferred to an employer in the private
sector, to remain an employee in the public sector. The employee grieved the decision arguing that the

transfer of the laundry service in which he worked to the private sector resulted in his layoff from the
Government position. As a result of viewing the change of employers as effecting a layoff of his
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employment, the employee argued further that he was entitled to exercise various job security options
that were contained in the collective agreement between the Government and the Union. The arbitrator
dismissed the grievance holding that the employee was not laid off from the Government when his work
transferred to a successor employer. The arbitration award was appealed to the Labour Relations
Board [reported at (1987), 16 C.L.R.B.R. (N.S.) 93] and its decision was subject to a reconsideration
application before the Industrial Relations Council [reported at (1987), 19 CL.RBR. (N.S)) 1]
Finally, the matter was subject to an application for judicial review in the British Columbia Court of
Appeal, which set aside the decision of the arbitrator and held as follows at (1988), 33 B.C.LR. (2d) 1
at 22:

When Verrin became an employee of the government both he and the government
became bound by the provisions of the collective agreement in accordance with s.
64. When the business was sold the purchaser became subject to the terms of the
collective agreement in accordance with s. 53. The employees of the purchaser also
became bound in their relations with the purchaser by the terms of the collective
agreement. Verrin never became an employer of the purchaser and hence he never
had any contractual relationship with the purchaser. His only contractual
relationship was with the government. In order to make Verrin an employee of the
purchaser one must, as Shaw J. said, read words into the statute which are not there.
The statute may, in a sense, have provided for the assignment of the collective
agreement from the government to the purchaser. It did not provide for the
assignment of the employees from the government to the purchaser.

The Government of British Columbia case can be distinguished from the present application because it
dealt with the peculiar situation that arises when an employer sells or transfers a part of its business
and continues to operate the remainder of its business as before. The Union in that case argued that the
employee had a choice to either become an employee of the successor employer or to remain an
employee of the government. While it is unnecessary for this Board to decide this issue in the present
case, in our opinion, the Union's analysis in the Government of British Columbia case is logical.
Where an employer disposes of only part of its business, it clearly continues to be bound by the
certification Order and collective agreement, including all provisions dealing with layoff, recall,
seniority and other similar provisions, which provide job security to employees within the bargaining
unit. At the same time, the successor employer is bound to the same collective agreement and
certification Order unless the Board orders otherwise under s. 37. It would seem clear that in the case
of the sale of part of a business, the Legislature contemplated that one collective bargaining agreement
could apply simultaneously to two employers. In such circumstances, there is nothing either in the Act
or in most collective agreements that would prevent those employees, whose work is affected by the
sale, from claiming rights under either collective agreement. We therefore agree with the decision of
the British Columbia Court of Appeal to the extent that the Court held that the Employer cannot

unilaterally transfer or assign its employees to a successor employer in a situation where only part of
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the business is sold or transferred. This aspect of the judgment is consistent with our analysis that
there are two sets of contractual rights that may be apply to the employees affected by the transfer of

part of the business.

However, to the extent that the Government of British Columbia decision, supra, suggests, if in fact it
does, that employees of the predecessor have no contractual rights arising on the transfer of the
business or part of it to a successor employer, we would respectfully disagree with the judgment and
prefer instead the reasoning of the Ontario Labour Relations Board in Emrick Plastics, supra, and
Daynes Health Care, supra. Clearly, as recognized by the Ontario Board, the successorship
provisions would provide a hollow remedy for unionized employees if the provisions are interpreted to
effect a transfer of the Union's bargaining rights and the collective agreement to the successor
employer, without requiring the successor employer to continue the employment of the people who

actually performed the work.

Our analysis does not require the successor employer to continue the business in the same manner that
it was performed in the past. Not all of the former jobs may survive the transfer of a business, in
which case the successor employer may be required to lay staff off in accordance with the provisions
contained in the collective agreement. The new employer steps into the shoes of the predecessor in
terms of exercising the rights granted to it under the collective agreement. In many cases, this will

permit the employer to decide how many employees it requires to conduct its business.

Counsel for WPD argued that the Employer, in this instance, was exercising its management rights
under the terms of the collective agreement by unilaterally imposing new rules requiring employees to
possess certain levels of competence. This may or may not be allowed under the management rights
clause in this particular agreement and is not a matter over which the Board need decide. However, on
our understanding of the evidence, this is not what WPD purported to do. It did not indicate to the
employees or to the Union that it was implementing new rules requiring existing employees to establish
their competency in order to maintain their employment with the ambulance service. It purported
instead to offer employment only to those former employees of B.A.C. who satisfactorily passed pre-

employment tests.

In our opinion, the difference is not insignificant. In the case of the unilateral implementation of new
rules under a management rights provision, the Employer recognizes the employment status of the
predecessor's employees, albeit subjecting them to new rules that might result in their discharge. Such
discharge is governed by the terms of the collective agreement itself. In the present case, WPD did not
acknowledge step 1 of the process - that is, it did not recognize the continued employment status of the
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predecessor's employees. Instead it took the position that the collective agreement does not apply to the
former employees of B.A.C. until and unless they are offered work by W.P.D. This approach
fundamentally misconstrued the collective bargaining obligations imposed on the successor employer
by s. 37 of the Act which is meant to place the successor in the shoes of the predecessor by binding it to
the certification Order and the collective agreement as though the former had been made against it and

the latter signed by it.

The Board has held in past decisions that the failure of a successor employer to recognize the
representative status of the certified trade union or its refusal to acknowledge the applicability of a
collective agreement to its business constitutes a violation of the successor employer's duty to bargain
in good faith. In International Woodworkers of America, A.F.L.-C.10., Region Number 1, Local
Union Number 184 v. Shelter Industries Inc., [1979] Feb. Sask. Labour Rep. 38, LRB File No. 199-
78, the Board held at 43:

The employer's refusal to discuss with the union the matter of recalling employees in
order of seniority as called for under the agreement is an unfair labour practice and
the Board so finds and requires the employer to cease and desist therefrom.

Similarly, in Saskatchewan Government Employees’ Union v. Saskatchewan Institute of Applied

Science and Technology, [1989] Summer Sask. Labour Rep. 51, LRB File No. 131-88, the Board held
at 69

The first and most primitive aspect of the duty to bargain is the employer's
obligation to recognize the certified trade union's right to represent all employees in
the appropriate unit, and to accept the existence of the collective bargaining
agreement by which it is bound. An employer who refuses to recognize a collective
bargaining agreement by which it is bound commits an unfair labour practice within
the meaning of section 11(1)(c) of The Trade Union Act. The respondent SIAST was
bound by various collective bargaining agreements in force between SGEU and
SIAST's predecessor Institutes, Centres and Community Colleges by virtue of Section
37 of The Trade Union Act. It refused to recognize that it was bound by those
agreements, and therefore committed the aforesaid unfair labour practice.

In a companion decision, the Board held in Saskatchewan Government Employees Union and

Saskatchewan Institute of Applied Science and Technology, [1989] Summer Sask. Labour Rep. 70,
LRB File No. 281-88, at 76 as follows:

As exclusive bargaining representative SGEU acquired, by definition in Section 2(b)
of the Act, the right to represent employees for the purpose of "negotiating from time
to time for the settlement of disputes and grievances of employees” in the bargaining
unit. A refusal to accept the union's status as bargaining representative, or the
refusal to accept the existence and application of a collective bargaining agreement
containing a grievance procedure for the settlement of disputes, constitutes a
violation of Section 11(1)(c) of The Trade Union Act.
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Applying the cases quoted above to the present case, the Board finds that WPD failed to bargain in
good faith when it treated employees of B.A.C. as job applicants; when it subjected them to pre-
employment screening tests to determine if they were suitable to be hired; when it refused to continue to
employ six of the thirteen former B.A.C. employees; and when it refused to acknowledge that the
collective agreement applied to all former employees of B.A.C. This failure to bargain in good faith is
not cured by WPD's willingness to accept the Union as the exclusive representative of the employees
which it selected for continued employment, nor its willingness to discuss the issue with the Union or
its willingness to participate in the grievance and arbitration procedures. The position taken by WPD
places the Union in the position of having to prove the existence of its collective bargaining rights with
the successor employer, as opposed to having such rights automatically recognized by the successor
employer as is required by s. 37 of the Acr. As stated in the Emrick Plastics case, supra, the Act
should not be interpreted "so as to give successor employers a licence to weed out 'undesirable
employees'." A successor employer must accept that it becomes a party to the collective agreement of
its predecessor, without modification. This requires the successor employer to continue to employ its
predecessor's employees unless their employment is terminated by the successor employer in
accordance with the provisions of the collective agreement. The successor employer fails in its duty to
bargain collectively if it maintains the position that it has a free hand to select the employees who will
work in its newly acquired business without reference to the rights of the employees of the predecessor

employer under the terms of the collective agreement.

As indicated above, a secondary issue arises as to whether the Board should exercise its jurisdiction
under s.11(1)(c). s. 5(d) and (e) and s. 42 of the Act when the subject matter of the dispute has already
been referred by the Union to arbitration pursuant to the terms of the collective agreement. In United
Food and Commercial Workers, Local 1400 v. Western Grocers, a division of Westfair Foods Ltd.,
[1993] 1¥ Quarter Sask. Labour Rep. 195, LRB File No. 010-93, at 197, the Board alluded to
situations of concurrent jurisdiction between the Board and an arbitrator where the Board would not
exercise its discretion to defer to the arbitration process:

It is not, of course, to be expected that in all disputes which appear to raise this
question of concurrent jurisdiction, there will be sufficient congruence between the
allegations concerning the breach of the collective agreement, and those involving a
violation of the statute, that deference to the arbitration procedure is justified. The
Board acknowledged this, and therefore made it clear that deference to arbitration
under a collective agreement should be neither absolute nor unconditional. There
might be circumstances under which the Board would not defer to arbitration;
though these situations could not be exhaustively catalogued, they would include the

Jollowing:

a) if the resolution of the grievance would not resolve the
issues raised on the application before the Board; or,
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b) if the conduct of the employer or trade union represents a
total repudiation of the collective bargaining process, including a
refusal to recognize the existence of the collective agreement or the
grievance/arbitration procedure.

In Canadian Union of Public Employees, Local 3736 v. North Saskatchewan Laundry and Support
Services Ltd., [1996] Sask. LR.BR. 54, LRB File Nos. 289-95 and 290-95, the Board also remarked
at 59 as follows:

The second point is that this Board is the source of authoritative interpretations of
The Trade Union Act as such. Though it is open to an arbitrator to construe and
apply the provisions of the Act, to the extent that it is necessary fo assist in an
understanding of the meaning of the collective agreement, such interpretation must
be subject to comment or correction by the Board.

In the present case, the Board hesitates to defer its jurisdiction to an arbitrator as the subject matter of
the arbitration, by necessity, involves an interpretation of the effect of the successorship provisions
contéined in s. 37 of the Acr, a matter over which the Board is the source of "authoritative
mterpretation.”" Secondly, the subject matter of the arbitration goes to the very heart of the collective
bargaining relationship, that is, whether the employees are covered by the terms of an agreement.
Although an arbitrator may have jurisdiction to address these issues in the context of the grievances
filed by the employees, the issues are of fundamental importance to healthy labour relations not only
between these parties, but to all collective bargaining relationships that fall under the successorship
provisions contained in s. 37 of the Act. A definitive answer from the Board to the interpretative issues
raised by the Employer as to the effect of s. 37 on the employees of the predecessor employer is

preferable in these circumstances to a decision of an arbitrator.

In 1ts application, the Union requests the Board to make orders under s. 5(d) and (e), s. 42 and s. 43 of
the Act requiring the Respondents to (a) bargain collectively with S.EI1U., and (b) refrain from
proceeding with the said changes for such period of time as is deemed appropriate. As noted above, the
Board dismisses the s. 43 application against all Respondents. We are therefore left with the task of
fashioning an appropriate remedy to address the failure of WPD to bargain collectively with the Union.
In order to remedy the breach of s. 11(1)(c), the Board seeks to place the Union and the employees in
the position they would have been in but for the conduct of the Employer that has been found to violate
the provisions of the 4ct. Sections 5(d) and (e) of the Acr provide as follows:

M The board may make orders:

) determining whether an unfair labour practice or a violation
of this Act is being or has been engaged in;
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(e) requiring any person to do any of the following:

(1) refrain from violations of this Act or from
engaging in any unfair labour practice;

(i) subject to section 5.1, to do any thing for
the purpose of rectifying a violation of this Act, the
regulations or a decision of the board;

Section 5.1 of the Acr states:

5.1 In making an order pursuant to subclause 5(e)(ii), the board may consider a
plan, submitted by a person found to have violated the Act, the regulations or a
decision of the board, for rectifying the violation.

There are many possible Orders that could issue to rectify this violation of the 4ct. However, the
remedial possibilities were not fully explored before the Board in its original hearing and the Board is
reluctant to impose a specific method of rectifying the violation without hearing further arguments from
the parties. The Board is aware that the arbitration of the dismissal grievances is proceeding and may
well, in combination with this decision, resolve all of the outstanding issues. At this time, the Board
will therefore issue a standard cease and desist Order under ss.5(d) and (e)(i). The Board will remain
seized of its jurisdiction to issue a rectification Order under s.5(e)(ii) of the Act if the same is requested
by either party. In order to achieve some finality to the issue, the Board imposes a time limit of 10
days from the date of receiving this Order for either party to request that the Board reconvene to
address the need for and contents of a rectification Order under s.5(¢)(ii).

The Board does not find Battlefords Ambulance Care Ltd. or Darcy Chubb in violation of any
provisions of the Act. As stated by the Board in Canadian Union of Public Employees v. Town of
Maple Creek, [1993] 2™ Quarter Sask. Labour Rep. 71, LRB File No. 269-92, s. 37 of the Act does
not impose an obligation on the predecessor employer to ensure that its successor is complying with the

requirements of the Act.
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WILLIAM CAMPBELL, Applicant and INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 2067 AND SASKATCHEWAN POWER
CORPORATION, Respondents

LRB File No. 080-96; July 17, 1996
Chairperson: Beth Bilson, Members: Terry Verbeke and Gloria Cymbalisty

For the Applicant: Patrick Alberts
For the Respondent, LB.E.W., Local 2067: Rick Engel
For the Respondent, Saskatchewan Power Corporation: No Appearance

Duty of fair representation - Arbitrary conduct - Whether union acted in
arbitrary way in handling grievance -Board deciding union had not been
arbitrary in handling grievance.

Duty of fair representation - Apprehension of bias - Whether reasonable
apprehension of bias existed because of ties between Union officers and some
employees - Board deciding reasonable apprehension of bias was not relevant and
not demonstrated, in any event.

The Trade Union Act, s. 25.1.

REASONS FOR DECISION

Beth Bilson, Chairperson: The International Brotherhood of Electrical Workers, Local 2067, has
been designated by this Board as the bargaining agent for a unit of employees of SaskPower. Mr.
William Campbell has brought an application alleging that this Union was in breach of the duty to

represent him fairly because of their failure to pursue a grievance filed on his behalf.

The events which led to the discipline which was the subject of the grievance occurred on May 3, 1995.

At that time, Mr. Campbell was the foreman of a crew engaged in maintenance of an electrical
installation at Battrum, near Swift Current. In addition to Mr. Campbell, the members of the crew
were Mr. Scott Street, Mr. Jim Kolebaba, Mr. Rick Keating, Mr. Bruce Abbott and Mr. Lawrence
Bill.

On May 3, the crew were completing their maintenance duties at the Battrum site in preparation to
moving elsewhere. Shortly before noon, Mr. Kolebaba and Mr. Street were dispatched to the location
where the crew would next be working. At about 2:45 in the afternoon, Mr. Abbott asked Mr.
Campbell for assistance with testing some of the equipment; he said that Mr. Bill had asked him to
perform this testing. According to the evidence of Mr. Campbell, he thought this was odd, as Mr. Bill
had more experience with testing than Mr. Abbott had.
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Mr. Campbell then instructed Mr. Keating to perform the testing. In his evidence, he said that Mr.
Keating had recently completed a testing course, and he thought it would be a good training
opportunity for him. Mr. Campbell said that he heard Mr. Keating ask Mr. Bill for some assistance,
which Mr. Bill refused, saying that he should ask Mr. Campbell to help him. Mr. Keating told Mr.
Campbell he still did not understand how to do the testing, and Mr. Campbell directed Mr. Bill to assist
Mr. Keating. Mr. Bill resisted, saying he did not know how to use the test which Mr. Campbell had
suggested. Mr. Campbell suggested two other tests he might use, but Mr. Bill still refused.

The evidence of Mr. Campbell was that Mr. Bill then instructed the other two members of the crew to
stop work for the day, and walked over to one of the vehicles himself. Mr. Campbell told them that
they should "think twice" before they followed this suggestion, as he was the foreman and he expected
them to continue working. Mr. Bill returned to where Mr. Campbell was standing. According to Mr.
Campbell, he then instructed Mr. Bill to go home for the day. The statements of the two other crew
members said that Mr. Campbell asked Mr. Bill why he had not gone home. In any case, Mr. Bill said
that 1t was too early to stop work, and proceeded to the shed where the telephone was. :

He reappeared several minutes later, saying that he had phoned Mr. Grant Shellhorn, the manager of
Transmission for the Employer, and that Mr. Shellhorn wished to speak to Mr. Campbell. Mr.
Campbell went into the shed, and asked Mr. Bill to leave so that he could talk to Mr. Shellhorn in
confidence. Mr. Bill said he wanted to hear what Mr. Campbell was saying. Mr. Campbell told Mr.
Shelthorn he would call him back from his vehicle, and proceeded towards the Suburban van which

contained his cellular telephone.

There are vaﬁations in the descriptions of the events which followed. It is only necessary at this point
to outline the version given by Mr. Campbell. When he reached the Suburban, he said that Mr. Bill
followed him, although he was asked several times to leave Mr. Campbell alone. He said that, when he
reached the passenger side of the van, he found the front door locked. He said that he reached in to
open the back door, and Mr. Bill, from behind him, made two attempts to get into the rear seat of the
van. Mr. Campbell said that he told Mr. Bill he would not let him into the vehicle. In the course of
this exchange, Mr. Bill grabbed Mr. Campbell by the arm. Mr. Campbell turned around, caught Mr.
Bill by the lapels of his coveralls, and asked him "what his problem was."

At this point, it appears that Mr. Keating came over to where Mr. Bill and Mr. Campbell were
standing, and asked what was going on. He then went into the shed to call Mr. Shellhorn.

Mr. Campbell said that he then got into the Suburban and drove away to a spot where he could stop the
vehicle and call Mr. Shellhorn. He said that he expressed concern to Mr. Shellhorn about getting the
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transformer tested. Mr. Shellhorn checked with the testing department, and told Mr. Campbell that
other arrangements would be made to do the testing. Mr. Campbell testified that Mr. Shelthorn said
that he was not sure when they would be able to discuss the problems which had just ansen with Mr.
Bill, as he understood Mr. Campbell would be on holidays the following week. Mr. Campbell said that
he told Mr. Shellhorn he would be cancelling his holidays, and that he might be forced to take a leave
because of stress which he had experienced on the job.

Mr. Campbell said he returned to the site, turned over to the crew the keys to the half-ton truck which
was-their transportation, and told them that work was over for the day. Mr. Campbell said that, at the
time, Mr. Bill was in the shed making another call to Mr. Shellhorn. Mr. Campbell took some
photographs which he had been asked to make of the equipment; he said that Mr. Bill emerged from the
shed and said that taking pictures was all Mr. Campbell did.

Mr. Campbell said that his supervisor, Mr. Perry Hill, asked him to provide a written statement
concerning these events. He understood that Mr. Hill had been asked to obtain this by Mr. Dale
Tilling, the employee relations manager for the Employer. Mr. Campbell said that he provided this
statement on May 4, 1995. Mr. Campbell gave evidence that his original statement was in handwritten
form, and he provided a copy of the handwritten statement to the Union on May 10. Counsel for the
Union at one point seemed to be suggesting that the statement had been changed when it was put into
typed form after an interval of several weeks; we are satisfied, however, that the typed statement which
was filed with us did not differ in any substantive way from the handwritten statement given to Mr. Hill

and to the Union.

Mr. Campbell said that, on May 4, he also talked to Mr. Al Schindel, the shop steward for the Union,
and described the events of the previous day to him.

Friday, May 5, was a day off for Mr. Campbell. When he returned to work on Monday, May 8, he
said that the members of the crew refused to work with him.

He was asked to attend a meeting with representatives of the Union on May 10. This meeting was
attended by Mr. Schindel, as well as Mr. Neil Collins, who was then the Union business manager, and
Mr. Pat Therrien and Mr. Gord Laverdiere, who were assistant business managers with the Union. At
this meeting, Mr. Campbell was informed that the Employer wished to attempt to resolve the situation
by using a trained independent mediator. Mr. Campbell said that he wished to have Mr. Schindel with
him at any meeting with a third party, but he was informed the mediator preferred to talk to the
participants in the situation alone. Mr. Campbell said that he expressed concern that the three crew
members might lie about what had happened, but Mr. Collins said he was confident this would not
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happen.

The mediator, Mr. Stephen Werikowski, met with Mr. Campbell on May 11. He also met with Mr.
Abbott, Mr. Bill and Mr. Keating on May 12. The statements of the three crew members were
reviewed with them on June 5. In the case of Mr. Bill and Mr. Keating, the statements were signed on
June 9; Mr. Abbott signed his on June 12. These written statements were ultimately provided to the
Union, though the report of the mediator himself was not disclosed.

As of May 10, Mr. Campbell was reassigned to responsibilities connected with investigation and

training, and another foreman was put in charge of the maintenance crew.

On June 1, Mr. Schindel, Mr. Laverdiere, Mr. Therrien and Mr. Campbell met with Mr. Kevin
Mahoney, the Vice-President Human Resources, and Mr. Richard Patrick, Vice-President Production
and Transmission. At this meeting, Mr. Mahoney stated the view of the Employer that the May 3
incident at Battrum, along with several earlier instances of musconduct, would give the Employer
sufficient grounds to dismiss Mr. Campbell for cause. Mr. Mahoney went on to say that, instead of
dismissing Mr. Campbell, the Employer would impose other disciplinary measures, which he outlined.

At a second meeting with Mr. Mahoney on June 1, which was attended only by Mr. Campbell and Mr.
Schindel, Mr. Mahoney specified what earlier misconduct he was referring to. Mr. Schindel said that
Mr. Campbell did not deny that these incidents had occurred, and Mr. Campbell himself said that he

did not feel he was in a position to deny them at the meeting.

The disciplinary measures mentioned by Mr. Mahoney on June 1 were listed in a letter, dated June 5,
which Mr. Mahoney sent to Mr. Campbell:
Subject: Assault of Lawrence Bill Battrum

This is to confirm our conversation of June 1, 1995 in the offices of Mr. R. Patrick
with respect to disciplinary measures being taken against you as a result of the
above noted incident.

1. You are reverted to the position of Apparatus Technician effective June 1,
1995 and are assigned to Jim Blevins crew, Transmission Maintenance
South.

2. You are prohibited for the remainder of your employment with SaskPower
Jrom holding any position which would place you in charge of any other
employee.

3. You are on probation for the remainder of your employment with SaskPower
and as such will have your employment terminated should there be any
future misconduct on your part.
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This letter will remain on your file for the duration of your employment with
SaskPower due to the length of the prohibitions resulting from your actions.

Following the meeting with representatives of the Employer on June 1, the Union filed a grievance in
the following terms:
Detaiis

An unfair disciplinary action was issued against Mr. W.P. Campbell.

To resolve this issue the Union is asking that Mr. Campbell be placed in one of the
Vacant Electrical Inspector positions in Regina, thus removing him from the area of
concern and that he have his wage red circled at the foreman rate he presently
holds.

The Union is also asking that if Mr. W.P. Campbell maintains a clean record for the
next 18 months, his conditional employment probationary period would end and he
be able to once again bid and hold a supervisory position.

The wording of the grievance was reviewed with Mr. Campbell. At the hearing, Mr. Campbell said
that he felt the grievance was based on the assumption that he had assaulted Mr. Bill, and he was upset
about this. Mr. Schindel testified, however, that Mr. Campbell had made no such complaint at the
time, and that he would have done further work on the wording of the grievance if Mr. Campbell had
protested.

The Union requested that the grievance proceed to a hearing at Step 2 of the grievance procedure,
which required a hearing of the grievance by Mr. Patrick. This meeting took place on June 15, and
was attended by Mr. Campbell. Mr. Patrick provided his response in a letter dated June 22:

Re: Union Grievance Regarding W.P. Campbell Incident

Background:

SaskPower took disciplinary action against Mr. W.P. Campbell, foreman of the
Transmission Maintenance South, Distribution Apparatus Crew, resulting from an
incident on May 3, 1995, at the Battrum substation.

On that date, Mr. Campbell is reported to have physically assaulted Mr. L. Bill, a
member of the crew. Written and signed statements have been received from three
members of the crew detailing the events of that day including the assault.

The grievance consists of several parts:

L Mr. Campbell should be assigned to an Electrical inspectors position in
Regina so as to create separation between himself and his old crew.

2 Mr. Campbell should be red-circled at the rate of pay of the foreman
position he held at the time of the Battrum incident.

3. The indefinite probation imposed on Mr. Campbell should be reduced to 18
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months after which he would be allowed to bid on supervisory positions
which, as part of the disciplinary action taken against him, he is currently

prohibited in doing.
4. The disciplinary action taken by the Company is unfair in its severity.
Decisions:
1. Assignment to Electrical Inspector Position:

There is no doubt that it would be more comfortable to create as much
physical separation between Mr. Campbell and his old crew as possible.

Mr. Campbell has been reverted to the position of Apparatus Technician and
assigned to the Transmission Maintenance South Apparatus Crew where he
is expected to work in harmony with his fellow employees.

It is the Company's position that arbitrary assignment to an Inspector's
position is inappropriate as these positions are highly sought after and that
this would, in fact, reward Mr. Campbell’s behavior.

Mr. Campbell has bidding rights for non-supervisory positions and is free to
bid on Inspector positions whenever any become available.

The Union's request to post Mr. Campbell to an Electrical Inspector's
position in Regina is denied.

2. Red-Circle Rate:

The Union contends that Mr. Campbell should retain his foreman’s rate of
pay.

The Company has disciplined this employee for his inappropriate
behavior as a foreman. Mr. Campbell is reverted to the position of
Apparatus Technician and should be paid as such. The Union
position is denied.

3. Indefinite Probation:

The Union contends that an indefinite probation period is excessive, but
would agree to 18 months after which time Mr. Campbell should be allowed

to bid and hold supervisory positions.
The Company's position is that the probation period should be 2 years.

1t is the Company's hope that Mr. Campbell will learn from this experience
and will return to the work force as a productive employee.

By his behavior, Mr. Campbell has brought upon himself the situation where
his actions will always be closely observed by his fellow employees. In
Jairness, however, he should have an opportunity to demonstrate a behavior
adjustment and having done so resume the rights of any other SaskPower
employee. For these reasons, the Union's position is upheld.

4. Unfair Disciplinary Action:
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The Union contends that the assault did not occur as stated by the members
of the crew, but that there was an "incident” and that it is now impossible for
Mr. Campbell and the crew to continue to work together. Further, the Union
contends that the discipline imposed is too severe given Mr. Campbell's
previous record.

Any supervisory position, including that of foreman, carries with it the
responsibility to demonstrate the positive characteristics of leadership.

The use of physical force by a foreman against his crew members is not
acceptable behavior. There is precedent in industry that termination could
have been an appropriate Company response. SaskPower, however, prefers
to work with people to return them to a productive role.

Insofar as the Company will limit the period of probation to 2 years, the
Union's position regarding the severity of the discipline is partially upheld.

It will be noted that Mr. Patrick indicated a willingness to accept a probationary period two years in
length, which was closer to the Union position on this issue. At the hearing before this Board, Mr.
Campbell said that he would have been able to "live with" the conditions outlined in the June 22 letter
from Mr. Patrick. Mr. Schindel and Mr. Laverdiere said that they were convinced the return of Mr.
Campbell to the same work crew did not form a workable basis for resolving the grievance, and that
Mr. Campbell expressed this concern as well. Mr. Laverdiere testified that he did not recall Mr.
Campbell saying that he could "live with" the resolution suggested in the June 22 letter; in any case, he

said, the Union could not live with it.

The Union informed the Employer on June 23, 1995, that the settlement proposed in the June 22 letter
was not acceptable, and asked that a third step meeting be set up. The Employer responded with a
meeting date early in July. The Employer subsequently notified the Union, however, that, as Mr.
Mahoney was the representative who would normally hear the grievance at the third step, and he had
already been involved in dealing with the grievance, they wished to designate someone else to hear the
grievance. The Union agreed to this, and Ms. Carole Bryant, Vice-President Corporate and Business

Services, was ultimately named to hear the grievance.

In the meantime, Mr. Laverdiere had some discussion with a representative of the Human Resources
office, Mr. James Harris, to attempt to reach a settlement for the grievance. This process came to be
referred to as "Step 2%2," as it was outside the normal steps of the grievance procedure. Eventually Mr.
Harris presented Mr. Garth Ormiston, who had become business manager of the Union, with a draft
agreement for signature. Though the draft settlement contemplated the removal of Mr. Campbell from
contact with his former crew, the Union thought it was unacceptable for other reasons; one of these
was that it did not address the concern of the Union to maintain the existing wage rate for Mr.
Campbell, and, furthermore, the concept of "lifetime" probation was reintroduced.
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The Step 3 hearing of the grievance took place on August 15, 1995. Ms. Bryant provided her decision
to the Union in a letter dated August 22, 1995:
RE: W.P. Campbell Grievance - Discipline

1 have carefully reviewed all of the facts presented to me on the subject grievance
and am denying the grievance for the following reasons:

It is my considered opinion that the assault did, in fact, take place as verified by the
signed statements of two eye witnesses and the victim. An assault on a fellow
employee is in itself a serious offense and is compounded by the fact that Mr.
Campbell was in a supervisory position. Generally, the accepted discipline for this
type of offense would be dismissal.

The Corporation will not tolerate an assault on a fellow employee under any
circumstances. Mr. Campbell has been given ample opportunity to accept
responsibility for his actions. To date, he has shown no remorse nor admitted
responsibility. If there was friction between Mr. Campbell and his crew, there were
several alternative avenues that could have been pursued without resorting to

violence.
My decision is to reinstate Mr. Campbell subject to the following conditions:

1 Until a vacancy is available in the Regina area, Mr. Campbell will be
temporarily placed, supernumerary, in an Electrical Technician or a Region
Metering Technician position, at the applicable rate of pay, in the Regina
area. The effective date of this placement is August 24, 1995.

2. When a position for which he is qualified, in the Regina area, with the
exception of Transmission Maintenance South and any supervisory positions
become vacant, he will be placed in it at the application rate of pay.

3 He is prohibited, for the duration of his employment with SaskPower, from
holding any position where he would supervise any other employee.

4. He will be on probation for the remainder of his employment with
SaskPower and as such will have his employment terminated should there be
any future misconduct on his part.

5. This letter will remain on his file for the term of his employment with
SaskPower.

This arrangement is non-precedent setting and any future similar situations may be
dealt with differently, depending on the circumstances of the situation.

Following this response, the Grievance Committee of the Union considered whether to pursue the
grievance any further. This Committee consisted of Mr. Laverdiere, Mr. Therrien and Mr. Ormiston.
The Committee sought the advice of their legal counsel, who advised them that it was his opinion the
grievance would not stand a good chance of success at arbitration. After discussing this opinion, as
well as other aspects of the case, the Grievance Committee decided to recommend to the Executive
Committee of the Union that the grievance be withdrawn, a recommendation which was approved by
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the Executive Committee. This news was conveyed to Mr. Campbell in a letter dated August 24, 1995.

Mr. Campbell sought legal advice as well, and his solicitor, Mr. Patrick Alberts, wrote a letter, bearing
the date of August 28, 1995, to the Employer. This letter read, in part:

Please be advised that we have been retained by Mr. William Campbell to represent
him at arbitration. Mr. Campbell was dissatisfied with Ms. Bryant's decision of
August 22, 1995 and wishes to proceed further. According to article 8.01 of the
collective agreement the next step is written notice of arbitration to the company.
This correspondence is submitted to you as the Notice of Arbitration in this case.
Please advise us within 10 days hereof who you will be appointing as your
arbitrator.

Mr. Albert also wrote to the Union, asking them to serve a notice of intention to proceed to arbitration
on the Employer. In a letter dated August 29, 1995, Mr. Therrien wrote to Mr. Alberts in the
following terms:

" SUBJECT: REQUEST TO SASKPOWER FOR ARBITRATION

I am in receipt of your letter to the Superintendent of Labour Relations at
SaskPower, dated August 28, 1995, in which you are submitting notice of
arbitration. 1 find this very disturbing in the fact that you have not been given any
authority from the International Brotherhood of Electrical Workers, Local 2067, for
such action.

Article 1.03 of the Collective Agreement between the International Brotherhood of
Electrical Workers, Local 2067, and SaskPower, clearly states that the Union is the
sole bargaining agent for those employees of the company to whom this agreement
applies. Your request therefore, in which you cite article 8.01 of this Collective
Bargaining Agreement gives no basis whatsoever for you to pursue this matter in
such a fashion.

In closing I'd like to reiterate the fact that we have dealt with this case fairly, without
discrimination and in good jfaith, all the while with our Members best interests at
stake.

In January of 1996, Mr. Campbell was able to obtain copies of telephone records for May 3, 1995,
relating to the telephone at the Battrum site, through the offices of a counselor he had consulted.
According to Mr. Campbell, these records indicated that the time interval between the end of his
conversation with Mr. Shellhorn in the shed, and the beginning of the call made by Mr. Keating to Mr.
Shelthorn, was no more than 54 seconds. He felt that this supported his version of the story insofar as

it differed from the versions given by other members of the crew.

Mr. Campbell brought the telephone records to the attention of the Union, and contacted
representatives of the Union on a number of occasions to discuss their significance. On March 1,

1996, Mr. Therrien communicated to Mr. Campbell the 'following outcome of these discussions:
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Further to your memo dated February 21, 1996, which I received February 27, 1996.
There are a couple of issues 1 would like to confirm and clarify:

Yes, on February 1, 1996, you did contact myself and did inform me of some new
evidence in regards to documented telephone times in regards to the Battrum
incident on May 31, 1995.

After lengthy deliberation with the Grievance Committee and the Executive of Local
2067, it was felt that the original resolve to the Grievance which was filed on your
behalf was still acceptable by the Union. On this note, I contacted yourself on
February 14, 1996, to reiterate our position.

Further to this, after contacting SaskPower Labour Relations, I was informed that
the time limits for proceeding further for this grievance has since lapsed.

Trusting this is satisfactory please feel free to contact myself or any other Member of
Grievance Committee, should you require any further clarification.

Several weeks after this letter was sent, Mr. Campbell filed this application with the Board, alleging
that the Union had failed to represent him fairly in dealing with his grievance.

In a number of previous decisions, the Board has linked the idea of a duty of fair representation to the
exclusive legal status of trade unions as the representative of bargaining unit employees. In Radke v.
Canadian Paperworkers Union, [1993] 2™ Quarter Sask. Labour Rep. 57, LRB File No. 262-92, the
Board made this point in these terms, at 61:

The notion that a union owes a duty to those it represents to represent them fairly
arose relatively early in the history of the interpretation of collective bargaining
legislation in North America. As the legislation conferred the exclusive right to
represent all employees in a group delineated as an appropriate bargaining unit,
once a majority of those employees had selected a trade union, it was considered
logical to impose on that trade union an obligation to be even-handed in its
representation of all employees in the bargaining unit, including those who had
opposed the selection of that union, had not become members of the union, or who
were, for some reason, in a minority within the bargaining unit. The union acquired
exclusive status as a legal representative of all employees in a bargaining unit; in
recognition of the degree of influence this gave the union over interests important to
all employees, labour relations boards and courts imposed on it a duty to represent
all employees fairly and without discrimination.

In Canadian Merchant Services Guild v. Gagnon, [1984] 1 S.C.R. 509, the Supreme Court of Canada
outlined the principles which should govern the understanding of the nature of the duty of fair
representation at 527:

The following principles, concerning a union's duty of representation in respect of a
grievance, emerge from the case law and academic opinion consulted.

1 The exclusive power conferred on a union to act as a spokesman for the
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employees in a bargaining unit entails a corresponding obligation on the union to
Jairly represent all employees comprised in the unit.

2. When, as is true here and is generally the case, the right to take a grievance
to arbitration is reserved to the union, the employee does not have an absolute right
to arbitration and the union enjoys considerable discretion.

3. This discretion must be exercised in good faith, objectively and honestly,
after a thorough study of the grievance and the case, taking into account the
significance of the grievance and of its consequences for the employee on the one
hand and the legitimate interests of the union on the other.

4. The union’s decision must not be arbitrary, capricious, discriminatory or
wrongful.
3. The representation by the union must be fair, genuine and not merely

apparent, undertaken with integrity and competence, without serious or major
negligence, and without hostility towards the employees.

The way in which these principles have been commonly summarized is to say that a trade union must
represent bargaining unit employees in a manner which is not arbitrary, discriminatory or in bad faith.
This language is used in s. 25.1 of The Trade Union Act, R.S.8. 1978, ¢. T-17, which reads as
follows:

25.1 Every employee has the right to be fairly represented in grievance or
rights arbitration proceedings under a collective bargaining agreement by the trade
union certified to represent his bargaining unit in a manner that is not arbitrary,
discriminatory or in bad faith.

The significance of these terms was summarized by this Board in a decision in Ward v. Saskatchewan
Union of Nurses and South Saskatchewan Hospital Centre, [1988] Winter Sask. Labour Rep. 44,
LRB File No. 031-88, at 47:

Section 25.1 of The Trade Union Act obligates the union to act "in a manner that is
not arbitrary, discriminatory, or in bad faith”. The union's obligation to refrain
from acting in bad faith means that it must act honestly and free from personal
animosity towards the employee it represents. The requirement that it refrain from
acting in a manner that is discriminatory means that it must not discriminate for or
against particular employees based on factors such as race, sex or personal
Javouritism. The requirement that it avoid acting arbitrarily means that it must not
act in a capricious or cursory manner or without reasonable care. In other words,
the union must take a reasonable view of the problem and make a thoughtful
decision about what to do. So long as it does so, it will not violate Section 25.1 by
malking an honest mistake or an error in judgment.

In a decision in Prinesdomu v. Canadian Union of Public Employees, [1975] 2 Can. LR.B.R. 310,
the Ontario Labour Relations Board drew a distinction between the notions of bad faith and
discriminatory conduct, and that of arbitrariness. In that case, the Ontario Board commented, at 315:
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...bad faith and discrimination describe conduct in a subjective sense - that an
employee ought not to be the victim of ill will or hostility of trade union officials or
of a majority of the members of the trade union....Bad faith and discrimination
constitute the outer limits of majoritarianism and official action, preventing a trade
union from singling out certain individuals for unfair treatment. This aspect of the
duty is particularly important in discouraging discrimination on the basis of race,
creed, color, sex, efc., preventing internal trade union politics from erupting into
forms of invidious conduct; and in prohibiting extreme forms of interpersonal
breakdowns within a trade union.

Commenting that it is difficult to articulate and apply the concept of arbitrariness in this context, the
Ontario Board went on at 315-316 to describe it in these terms:

It could be said that this description of the duty requires the exclusive bargaining
agent to 'put its mind’ to the merits of a grievance and attempt to engage in a
process of rational decision making that cannot be branded as implausible or
capricious.

This approach gives the word arbitrary some independent meaning beyond
subjective ill will, but, at the same time, it lacks any precise parameters and thus is
extremely difficult to apply. Moreover, attempis at a more precise adumbration have
to reconcile the apparent consensus that it is necessary to distinguish arbitrariness
(whatever it means) from mere errors in judgments, mistakes, negligence and
unbecoming laxness.

The Board has attempted on a number of occasions to describe how we understand our own task in
assessing the conduct of a trade union in the light of a complaint that an employee has not been fairly

represented. In the Radke decision, supra, the Board made this comment, at 64-65:

What is expected of trade union officials in their representation of employees is that
they will act honestly, conscientiously and without prejudgment or favouritism.
Within the scope of these criteria, they may be guilty of honest errors or even some
laxity in the pursuit of the interests of those they represent. In making decisions
about how or whether to pursue certain issues on behalf of employees, they should
certainly be alert to the significance for those employees of the interests which may
be at stake. Given the importance of the employee interests the union has the
responsibility to pursue, they should also carry out their duties seriously and
carefully. The ultimate decision made or strategy adopted, however, may take into
account other factors than the personal preferences or views of an individual
employee.

As the Board has often pointed out, it is not our task to assess whether a grievance filed on behalf of an

employee who complains of a breach of the duty of fair representation would stand or fall on its merits.

In Kowal v. Communications, Energy and Paperworkers Union, [1995] 2™ Quarter Sask. Labour
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Rep. 115, LRB File No. 001-95, the Board made this statement, at 126:

In determining whether a trade union has met the obligation to provide an employee
with fair representation, the task of this Board is not to act as a substitute for a
board of arbitration. The issue before us is not whether a particular grievance
would have succeeded at arbitration on its merits, and the basis of our conclusions
is not the evidence which would be used in adjudicating the grievance. Our role is
rather to examine whether the trade union handled the grievance in a manner which
was not arbitrary, discriminatory or in bad faith. This determination must be made
in light of a number of considerations, including the information which was
available to the trade union at the time, legitimate concerns about allocation of
union resources, the significance of a particular issue in the context of other issues
and interests competing for the attention of the union, and the relationship between
the employee and the trade union. In this context, the strength or weakness of the
merits of the grievance may suggest that the case has or has not been treated fairly,
but the particulars of the grievance are not the only factors which are considered by
the Board.

In Barabe v. Communications, Energy and Paperworkers Union, [1994] 3™ Quarter Sask. Labour
Rep. 162, LRB File No. 116-94, the Board said this, at 171:

As the Board pointed out in the [John Robert Chrispen v. International Association
of Fire Fighters, [1992] 4th Quarter Sask Labour Rep. 133, LRB File No. 003-92]
decision, supra, the responsibility of a labour relations tribunal charged with
assessing the conduct of a trade union in relation to the duty of fair representation is
not to pronounce on the merits of the decision the union has made, nor to confine
decision-making by trade unions within the boundaries of rigid or unrealistic
criteria, but to evaluate the quality of the representation which a trade union has
given to one of its members in particular circumstances. The factors which enter
into a trade union decision may be variable; the same may be true of the factors the
Board considers relevant to assessing the conduct of the trade union. The point is
not to second guess the union, to trip it up with technical or procedural requirements
or to require standards which could not reasonably be met, but to examine whether
the union has conscientiously and reasonably represented the interests of a member
who has no alternate recourse for the protection of those interests.

Mr. Campbell complained of a number of aspects of the way the Union handled his grievance, leading
up to their decision to withdraw it, and their refusal to pick it up again when he provided the telephone
records early in 1996. His major criticism was that the Union accepted that the Employer was correct
in assuming that Mr. Campbell had assaulted Mr. Bill on May 3, and that they failed to get to the
bottom of the discrepancies in the factual descriptions given by Mr. Campbell and the other employees
of the events at the Battrum site. Counsel also argued on his behalf that the Union had not supplied
Mr. Campbell with all of the information relevant to the pursuit of his grievance, including the notes
taken by Mr. Schindel. Counsel further argued that it was improper for Mr. Ormiston to be involved in
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the processing of the grievance as a member of the Union Grievance Committee, because of his
admitted friendship with Mr. Bill; counsel intimated that Mr. Schindel may, as well, have been
favourably disposed towards Mr. Bill.

In our view, these complaints rest on a misunderstanding of the nature of the grievance procedure.
Though the grievance procedure culminates, in many cases, in an adjudicative proceeding before an
arbitrator, it is not in itself a process of "hearing" or adjudication. In the Kowal decision, supra, the
Board commented on this point, at 129-130:

Counsel for Ms. Kowal suggested that the Union should have pushed harder to
obtain the written document, and should not have proceeded in its absence. It must
be remembered. however, that the various steps of the grievance process are not
"hearings"” in themselves. They represent an attempt by the parties to test the
firmness of their respective positions, and to identify the issues which are of
significance between them. We accept the evidence of the Union officers that there
was nothing in the collective agreement or in the practice adopted by the parties to
entitle them to insist on receiving particular documents generated by the Employer.
It would indeed be uncommon for a trade union to have access to all of the
documentation or evidence possessed by an employer prior to an arbitration
hearing. The process is more like the process in which a party decides whether to
commence a legal action, and this decision depends largely on the information
possessed by that party.

In another decision, in Basaraba v. Saskatchewan Government Employees' Union and Saskatchewan
Liquor Board, [1994] 3 Quarter Sask. Labour Rep. 216, LRB File No. 086-94, the Board made this
observation, at 232-233:

Counsel for Myr. Basaraba further argued that the Union acted arbitrarily because
its approach to the question was inconsistent, that they could not, as he put it,

"approbate and reprobate at the same time." It is true that the representatives of the
Union articulated a number of arguments and took a number of positions, not all of
them compatible with each other, in the course of their efforts to arrive at a
satisfactory disposition of the case. Without wishing to be too facetious,

"approbating and reprobating at the same time" seems to be a fairly accurate
description of the normal (and legitimate) grievance procedure prior to arbitration.

The grievance procedure is an organic and unpredictable process, in the course of
which both parties may test the waters by making suggestions which are more or less
serious, may reach tentative agreements and then abandon them, may adopt
provisional positions and then resile from them, all in the interests of fostering
candid exchange and in the spirit of commitment to reaching satisfactory solutions.

It is not a measured adjudicative process, but an open-textured process of
negotiation and accommodation.

The documentary evidence filed with the Board included a typewritten version of the statement
provided to the Employer and the Union by Mr. Campbell, which he said he wrote out on the evening
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of May 3. It also included the signed statements which were made by Mr. Abbott, Mr. Bill and Mr.
Keating to Mr. Wernikowski on May 12.

It is true that there is considerable variation in the details of the events as described by the four
employees. Mr. Campbell denied slamming the door of the Suburban van on Mr. Bill as he was trying
to get into the vehicle. Mr. Bill himself said, "[He] starts to slam the door on my arm." In the version
given by Mr. Keating, Mr. Campbell slammed the door on the arm and leg of Mr. Bill a number of
times. Mr. Abbott did not mention in his discussion with the representatives of the Union on May 10
that he saw Mr. Campbell slam the door; in his statement of May 12, however, he said that Mr.
Campbell slammed the door "really hard." Mr. Schindel said that he pointed out this particular
discrepancy to other Union representatives. All three of the crew members said that Mr. Campbell had
pushed Mr. Bill against the vehicle when he grabbed him by the lapels; Mr. Campbell denied this.

The representatives of the Union who gave evidence did not deny that there were differences in the
descriptions of the events which were given by the employees. Mr. Schindel conceded that he had no
idea which was the most accurate version, but said that he thought the statement made by Mr.
Campbell was as likely to be right as any of the others. Mr. Schindel, Mr. Laverdiere and Mr.
Therrien said that, in all of the discussions which took place in the course of the grievance procedure,

the Union consistently made their arguments based on the truth of the statement of Mr. Campbell.

The representatives of the Union conceded that the original grievance was framed on the basis that Mr.
Campbell had done something worthy of censure on May 3. Mr. Campbell did not deny that some
physical confrontation between him and Mr. Bill took place that afternoon, and even if his version of
events were accepied at face value, the judgment of the Union was that Mr. Campbell had done
something which they felt an objective observer would find to warrant disciplinary action. Though
there may have been a difference between the suggestion by Mr. Keating that the door had been
slammed on the arm or leg of Mr. Bill numerous times, and the grabbing of Mr. Bill by the lapels
which Mr. Campbell admitted to, it was clear that there was a confrontation of a physical nature which

occurred while Mr. Campbell was acting in his role as a foreman.

Mr. Schindel took extensive notes of his conversations with Mr. Campbell, Mr. Bill, Mr. Abbott and
Mr. Keating. He also interviewed Mr. Kolebaba, who had been at the work site earlier on May 3,
although he had not witnessed the actual incident which gave rise to the disciplinary action. These
notes confirm the testimony of Mr. Schindel that he had asked a number of questions about the
relationship between the other employees and Mr. Campbell in the period leading up to the "scuffle”
with Mr. Bill. All of the employees reported that there was tension between them and Mr. Bill,
including Mr. Kolebaba, who, according to the notes, said the employees were "scared of Campbell.”
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Mr. Campbell denied that there was any tension between him and the members of the crew, but his
record of the events which occurred prior to his confrontation with Mr. Bill suggest that he was
frustrated because of what he perceived as disrespectful or insubordinate conduct on the part of crew
members, that there were several verbal exchanges of an acrimonious nature, and that there was

escalating tension on the site for at least several hours before the scuffle with Mr. Bill.

In his description of his initial telephone conversation with Mr. Campbell on May 4, Mr. Schindel said
that he told Mr. Campbell he had heard an "assault" had occurred, and asked if Mr. Campbell had hurt
anyone. Mr. Campbell said that he had not hurt anyone, but that if he wanted to, he could have, and if
he had, he would have "gone to La Ronge." Mr. Schindel also testified that Mr. Campbell began to
make similar comments at a grievance meeting, but Mr. Schindel had cut him off.

It was clear that the Employer was treating the conduct of Mr. Campbell as a very serious matter.

From the beginning, very senior representatives of the Employer were involved in all of the discussions
which took place, and Mr. Mahoney made it clear from the outset that the termination of the
employment of Mr. Campbell had been seriously considered as an option, based on this and earlier

incidents.

The representatives of the Union themselves had taken the position that the Employer should place a
high priority on the prevention of violent or coercive conduct on the part of out-of-scope supervisors.
Mr. Laverdiere testified that the representatives of the Union did not feel they could appear to be taking
it less seriously when an in-scope supervisor had allegedly conducted himself in an intimidating way.

It was also clear to the Union that the Employer was becoming more, not less, obdurate in their
responses to the grievance at successive stages of the grievance process. The most obvious example of
this is that, while the response of the Employer at Step 2 accepted that the probationary period should
be less than the entire period of employment, the idea of lifetime probation was subsequently reinstated.

In the final analysis, the officers of the Union concluded that the grievance should be withdrawn. In
making this decision, they took into account a wide variety of factors, not all of which may have been
consistent with what Mr. Campbell regarded as his interests. They considered factors related to the
likelihood of obtaining a positive outcome at arbitration, including the nature of the conduct to which
Mr. Campbell admitted, the context in which the incident occurred, the demeanour of Mr. Campbell
and the determination of the Employer. They considered the position which the Union had taken

concerning coercive behaviour on the part of supervisors.

They also assessed the penalties which had been imposed on Mr. Campbell, and, inevitably, compared
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these with the dismissal which the Employer had suggested as the alternative. No one would suggest
that these penalties were not serious ones. Mr. Campbell was demoted, he was denied future access to
positions of a supervisory nature, and his pay fell by approximately two dollars per hour. On the other
hand, the Union considered that a separation of Mr. Campbell from the crew he had been working with
was critical in order to prevent further trouble which might, as the Employer hinted, lead to his

dismissal.

The Union also considered the relevance of a provision of the collective agreement which read as
follows:

9.04 (i) It is understood and agreed that by means of written request from an
employee to the Labour Relations Division, arrangements will be
made for the employee to view the Corporate personnel file
maintained under the employee's name, and the employee may
request the removal of any detrimental document that has been on
file for over 2 a.

The officers of the Union who testified conceded that they did not think this provision had ever been
appliéd in the case of someone who had been put on "lifetime" probation, and they could not, of course,
guarantee that they would be successful in having this status lifted at some time in the future. They
were hopeful, however, that it might provide the basis for future rehabilitation of Mr. Campbell, and
felt that it offered the only basis on which his status might be altered.

When Mr. Campbell provided the representatives of the Union with the telephone records in early
1996, we accept that the Union gave full consideration to their implications. They clearly did not think
they would have the dramatic impact Mr. Campbell thought they would, and this, in our opinion, was
an assessment they were entitled to make. As the letter from Mr. Therrien indicates, they also
concluded that they were prevented from resuscitating the grievance on the basis of the telephone

records by the fact that the time limits for processing the grievance had long since passed.

In our view, the Union considered all of the factors which might be relevant to the question of whether
to pursue the grievance to arbitration. These factors included, but were not limited to, the preferences
and immediate interests of Mr. Campbell, for they were entitled to take other interests into account.
They did not make their assessment in a cursory or offhand way. Indeed, they explored a number of
avenues in an effort to arrive at a solution which would be more satisfactory from the point of view of
Mr. Campbell. Though Mr. Laverdiere and Mr. Therrien had not been long in their positions as
assistant business manager, Mr. Schindel was a very experienced shop steward, and approached the
gathering and assessment of relevant information in a conscientious and thorough manner. The

representatives of the Union tried to take full advantage of the fact that senior representatives of the
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Employer were involved in discussions from the beginning, although, as it tumed out, the presence of
company vice-presidents signified mainly that the Employer took an exceedingly dim view of the
conduct of Mr. Campbell.

Though it was not couched specifically in the language of discrimination or bad faith, counsel for Mr.
Campbell did suggest that his client had reason to suspect that the officers of the Union, notably Mr.
Ormiston, would be biased against him in arriving at their decision. It is difficult, in our view, to apply
the notion of "reasonable apprehension of bias" to the activities of a trade union when it is taking a
grievance through the grievance procedure and trying to decide whether the grievance should be
pursued to arbitration. As we stated earlier, this process cannot be characterized as an adjudicative
one. It is, in fact, a component of the bargaining process and an element of the ongoing relationship

between the trade union and the employer.

The trade union is expected, of course, to take the interests of individual members seriously, to avoid
favouritism, and to ensure that decisions are not actuated by personal spite or hostility. A union
official is not a judge, however. Union officers act in a representative capacity; they are chosen from
among the employees they represent, and it is not surprising that there are often ties of

acquaintanceship, loyalty and affection with union members, as well as traces of old rivalries.

Mr. Collins apparently felt that his previous ties with some of the actors in this situation made it
difficult for him to be fair, and he removed himself from any dealings with the Campbell grievance.
Ormiston conceded that he had once had a close friendship with Mr. Bill, although this had waned in
recent years. Though he was involved in some of the discussions which took place, there is no sign that
he was in a position to influence the outcome of the grievance process unduly, or that he made any
effort to do so. The major roles in processing the grievance were played by Mr. Laverdiere, who had
no previous connection with any of the employees involved, Mr. Therrien, who had been hired from
outside the Union and did not know any of the employees very well, and Mr. Schindel, who was
described as the "only one Mr. Campbell trusted."

We are not persuaded that there is any reason to suppose that favouritism, personal spite, bias or

malice played any role in the decision to withdraw the grievance.

We would like to comment briefly on one final argument made by counsel for Mr. Campbell. He
argued that the Union acted improperly by not insisting that the grievance procedure laid out in the
collective agreement be followed to the letter, and that in particular the omission of a Step 1 meeting
between Mr. Schindel and Mr. Hill constituted a procedural flaw.,
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The grievance procedure contained in a collective agreement sets out the process by which the parties
to a collective bargaining relationship have agreed to resolve the differences which arise between them
over the interpretation or application of the agreement. Though it provides rules which the parties are
entitled to rely on, it is common in a healthy collective bargaining relationship that the parties agree to
modify the rules to accommodate particular situations. In this case, for example, the Union agreed that
an alternative representative of the Employer should consider the grievance at Step 3, and this required
a further agreement to extend the time limits for successive steps of the process. The parties also
agreed to the informal discussions which took place at "Step 2'2" because they thought such exchange
might be fruitful in producing a resolution.

In our view, these examples do not suggest improper use of the grievance procedure, but an effort to
maximize its effectiveness as a tool for resolving disputes between the parties. In this connection, the
Union was entitled to conclude that, though the involvement of the vice-presidents at the initial stages
of discussion of the grievance signalled an ominous seriousness about this particular case, it also
offered an opportunity for negotiating about the situation with persons who were in a position to make

decisions about it.

One has to have considerable sympathy for Mr. Campbell. He was described by representatives of the
Employer at various points as a valued and skilled employee. The events which led up to, and
succeeded, the confrontation which he had with Mr. Bill on May 3, 1995, have clearly been stressful
for him. Some of the évidence suggests that the confrontation was not entirely of his making, and Mr.

Bill was also subject to minor disciplinary action for his part in the incident.

Nonetheless, the Employer asserted that, because he was in a position of authority, the conduct of Mr.
Campbell on this occasion was unacceptable, and the Union essentially concurred with that view for a
variety of reasons. This did not, in our opinion, prevent the Union from doing their best to ameliorate
the harshness of the penalties which were imposed on Mr. Campbell, or from providing him with

representation which was fair, conscientious and competent.

For the reasons we have given, this application must be dismissed.
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GRAIN SERVICES UNION, Applicant and AGPRO GRAIN INC,, Respondent

LRB File No. 111-96; July 25, 1996
Chairperson: Beth Bilson; Members: Ken Hutchinson and George Wall

For the Applicant: Hugh Wagner
For the Respondent: Brian J. Scherman

Collective agreement - Grievance and arbitration procedure - Deferral to
arbitration - Whether issues raised in application should be deferred to arbitrator
- Board deciding all issues should be deferred, with exception of allegations
regarding duty to bargain and status of contractor.

Employee - Independent contractor - Whether person retained to perform
security and grounds maintenance is employee or independent contractor - Board
deciding person is employee.

The Trade Union Act, ss. 2(f)(i.1) and 2(f)(iii).

REASONS FOR DECISION
PRELIMINARY OBJECTION

Beth Bilson, Chairperson: The Grain Services Union (ILL.W.U. - Canadian Area) was certified by
this Board in an Order dated February 21, 1995, as the bargaining agent for a unit of employees of
AgPro Grain Inc. at their fish-farming operation on Diefenbaker Lake.

The Union has brought an application alleging that the Employer has committed unfair labour practices
and violations of The Trade Union Act, R.S.S. 1978, ¢. T-17, in relation to a decision to contract out

duties connected with security and grounds maintenance at the Diefenbaker Lake site. The Union
alleges that certain aspects of the decision violate ss. 11(1)(a), (b), (c), (e), 32(1) and 33(1) of the Act.

These provisions read as follows:

11(1) It shall be an unfair labour practice for an employer, employer's agent or
any other person acting on behalf of the employer:

(a) in any manner, including by communication, to interfere
with, restrain, intimidate, threaten or coerce an employee in the
exercise of any right conferred by this Act;

(b) to discriminate or interfere with the jformation or
administration of any labour organization or contribute financial or
other support to it; but an employer shall not be prohibited from
permitting the bargaining committee or officers of a trade union
representing his employees in any unit to confer with him for the
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purpose of bargaining collectively or attending to the business of a
frade union without deductions from wages or loss of time so
occupied or from agreeing with any trade union for the use of notice
boards and of the employer's premises for the purposes of such trade
union;

(c) fo fail or refuse to bargain collectively with represeniatives
elected or appointed, not necessarily being the employees of the
employer, by a trade union representing the majority of the
employees in an appropriate unit;

(e) to discriminate in regard to hiring or tenure of employment
or any term or condition of employment or to use coercion or
intimidation of any kind, including discharge or suspension or
threat of discharge or suspension of an employee, with a view to
encouraging or discouraging membership in or activity in or for or
selection of a labour organization or participation of any kind in a
proceeding under this Act, and if an employer or an employer’s
agent discharges or suspends an employee from his employment and
it is shown to the satisfaction of the board that employees of the
employer or any of them had exercised or were exercising or
attempting to exercise a right under this Act, there shall be a
presumption in favour of the employee that he was discharged or
suspended contrary to this Act, and the burden of proof that the
employee was discharged or suspended for good and sufficient
reason shall be upon the employer ...

32(1)  Upon the request in writing of an employee, and upon request of a trade
union representing the majority of employees in any bargaining unit of his
employees, the employer shall deduct and pay in periodic payments out of the wages
due to the employee, to the person designated by the trade union to receive the same,
the union dues, assessments and initiation fees of the employee, and the employer
shall furnish to that trade union the names of the employees who have given such
authority.

33(1) Except as hereinafter provided, every collective bargaining agreement,
whether heretofore or hereafter entered into, shall remain in force for the term of
operation provided therein and thereafier from year to year.

In response to the decision of the Employer to contract out the security and grounds maintenance work,
the Union also filed a grievance under the collective agreement which had been concluded between the
parties. At the outset of the hearing, counsel for the Employer raised a preliminary objection to the
proceeding before the Board, arguing that, in this instance, the Board should defer to the grievance and

arbitration procedure under the collective agreement.

In a number of cases, this Board has been faced with scenarios in which conduct which has been
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impugned may constitute a violation of a provision of a collective agreement as well as a breach of The
Trade Union Act. In many such situations, the Board has concluded that it is appropriate to regard the
grievance and arbitration procedure under the collective agreement as the forum to which the parties
should initially resort as the means of resolving their differences. In United Food and Commercial
Workers v. Western Grocers, [1993] 1" Quarter Sask. Labour Rep. 195, LRB File No. 010-93, the
Board made the following comment, at 196-197:

In Canadian Union of Public Employees v. City of Saskatoon, [[1990] Fall Sask.
Labour Rep. 77], LRB File Nos. 155-89, 026-90, 043-90, 044-90 and 045-90, the
Board laid out a number of principles which might help to determine whether
deference to arbitration would be appropriate. The Board considered what would
Justify deference to a private decision-making tribunal by a labour relations board
deriving its mandate from a statute. It found the answer in the nature and objectives
of The Trade Union Act itself Since the primary purpose of the statute is to foster
and promote sound collective bargaining, the fruit of that bargaining - a collective
agreement in which the parties have set out their respective rights and obligations -
should be given a full and expansive role in relation to whatever disputes arise
between an employer and a trade union. If the parties have decided in the course of
collective bargaining to submit disputes concerning certain aspects of their
relationship to a forum of their own creation, it is appropriate that a labour
relations board allow that tribunal an opportunity to adjudicate the dispute. Support
Jor this view was found by the Board in United Food and Commercial Workers v.
Valdi Inc. [(1980), 80 CLLC Para. 16,046 (Ont. LRB)] and St. Anne Nackawic Pulp
& Paper Ltd. v. Canadian Paperworkers Union, [[1986] 1 S.C.R. 704].

In Re United Food and Commercial Workers, Local 1400 v. Saskaichewan (Labour Relations Board)
and Westfair Foods (1992), 95 D.L.R. (4th) 541, the Saskatchewan Court of Appeal considered the
approach which the Board had taken to the issue of deferral to arbitration, and suggested the following
as preconditions for a decision to defer at 548:

(i) the dispute put before the Board in an application for an unfair labour
practice order and the dispute intended to be resolved by the grievance-arbitration
procedure provided for in the collective agreement must be the same dispute;

(ii) the collective agreement must make possible (i.e. empower) the resolution of
the dispute by means of the grievance-arbitration procedure; and,

(iii)  the remedy under the collective agreement must be a suitable alternative to
the remedy sought in the application to the Board.

The question put before this Board in the Westfair Foods case was whether it was appropriate for the
Board to defer to the grievance and arbitration procedure where the relevant provision of the collective
agreement paralleled the prohibition against discrimination on the basis of union activity contained in s.

11(1)(e) of The Trade Union Act. The Court of Appeal drew a distinction between the power of the

Board to address violations of the Act and the capacity of an arbitrator to offer a satisfactory remedy
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under the collective agreement. In this respect, the Court found that the Board had improperly declined

jurisdiction in that case.

In a subsequent decision in United Food and Commercial Workers v. Labour Relations Board and
Westfair Foods carrying on business as The Real Canadian Superstore (1994), 117 Sask. R. 308, the
Saskatchewan Court of Queen's Bench commented at 311-312 on the decision of the Court of Appeal
in the Westfair Foods case. Baynton J. found the key to that decision in the dismissal of the
application by the Board, which could be interpreted as a declining of jurisdiction. In the Real
Canadian Superstore case, the Board had instead made it clear that the deferral to arbitration was
conditional, and that any issues for which arbitration proved to be unable to provide a comprehensive
answer could be brought back to the Board for determination. The approach described by Baynton J.

has in fact been the one commonly followed by the Board.

The Board emphasized in a decision in Canadian Union of Public Employees v. North Saskatchewan
Laundry and Support Services, [1996] Sask. L.R.B.R. 54, LRB File Nos. 289-95 and 290-95, that we
reserve the power to offer an authoritative interpretation of The Trade Union Act, even under
circumstances where a dispute also raises a question of interpretation of provisions of a collective
agreement. The Board made the following comment, at 58-59:

This has two important implications, in our view. The first is that, though the
arbitration procedure occupies a significant, and in many ways autonomous,
position in the scheme of labour relations, that scheme itself is regulated by The
Trade Union Act. Each of the collective bargaining relationships which is brought
into being through the offices of this Board is of continuing interest to us insofar as
its health and character are a measure of successful attainment of the objects of The
Trade Union Act.  Unlike the courts, whose interest in any aspect of these
relationships is of a general nature connected with the advancement of the law in an
overall sense, the responsibility of this Board, like that of an arbitrator, is of a
Jocused and specialized kind.

The second point is that this Board is the source of authoritative interpretation of
The Trade Union Act as such. Though it is open to an arbitrator to construe and
apply the provisions of the Act, to the extent that it is necessary to assist in an
understanding of the meaning of the collective agreement, such interpretation must
be subject to comment or correction by the Board.

To determine which aspects of an application invoke the power of the Board under The Trade Union
Act, as distinct from those which would be more appropriately submitted to an arbitrator, is, of course,
often easier said than done. For this reason, the Board has on occasion heard the evidence which is
related to all or part of an application, so that we may be able to decide whether the application filed

with the Board gives rise to a set of questions which may or should be heard separately from the
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arbitration proceeding, or whether it is more appropriate to remit the dispute for resolution at

arbitration.

In this case, after hearing the representations of the parties on the preliminary objection, the Board
reviewed the allegations made in the application. It was our view that one issue raised by the Union
lies peculiarly within the jurisdiction of the Board, and that a determination of this issue might lead to
the resolution of other matters in dispute. This is the question of whether the person who was retained
to perform the duties connected with security and grounds maintenance was an independent contractor,
or an "employee" within the meaning of s. 2(f) of The Trade Union Act. The Board requested that the
parties present evidence on this point, without prejudice to any determination we might make about

remitting this question, along with others, to the arbitration procedure.

Having had an opportunity to consider this question further, we are of the view that the question of
whether this person was an employee is not a matter which is appropriately remitted to the arbitration
process, and we propose to make a ruling on that question. With respect to the other issues which are
raised in the application, we have concluded that, though some of them may cease to be in dispute as a
result of our ruling, there may remain some areas of difference between the parties, and that these
should be pursued through the grievance and arbitration procedure. In the event an arbitrator finds any
of these issues inarbitrable or is unable to provide an adequate remedy under the collective agreement,

the Union may bring any of these matters back to us for further consideration.

We would make one exception, and this concerns the allegation made by the Union that the Employer
proceeded with contracting out the security and groundskeeping duties after assuring the Union at the
bargaining table that this would not happen. This seems to us a direct allegation of a violation of s.
11(1)(c) of The Trade Union Act which is distinct from any reliance on the provisions of the collective
agreement. If the Union wishes to pursue this aspect of the application further, it is our opinion that it
should be done through further hearings before this Board.

Mr. John Bielka, the General Manager for the Employer, testified that, prior to December of 1995, the
responsibility for security and groundskeeping had largely been carried out by other employees. There
were some employees present on the premises through the year, and their presence was the main factor
which discouraged trespassing or theft of fish from the pens in the lake. Grass-cutting and other
grounds maintenance were carried out by employees a’svpart of their ordinary duties in the summer.

In the late fall of 1995, however, the decision was made to lay off all employees, with the exception of
one fish technician. The metabolism and decreased activity of the fish during the cold winter months
meant that there was little work to be performed in relation to the fish, and it was decided that no
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processing work would be done over the winter. The one fish technician would go to the site regularly
to feed the fish, and the management personnel would be on site periodically for various reasons, but

there would not be anyone on the site after hours.

Mr. Bielka said that he was concerned that the site might become a target for trespassers if there was
no one there during the winter. In addition, he said that he thought the Employer could save money by
having security and grounds maintenance work done on a contract basis in the summer, which would
obviate the necessity of diverting other employees to this work during the season of high activity at the

fish farm and processing plant.

In December of 1995, Mr. Bielka notified the Union that he was advertising in the Outlook newspaper
for tenders for the security and grounds work, and forwarded to them a copy of the contract which
would be signed between the contractor and the Employer. The responsibilities of the contractor were
described as follows in the contract:

(1) During the term of this Agreement, the Contractor shall:

(a) Perform site security duties including, as a minimum and without
limitation, locking gates at night, patrolling the site 24 hours per
day, for a minimum period of 5 nights and 5 days per week (to be
specified by AgPro), and requesting managerial and/or police
assistance in the event of trouble. The Contractor shall be solely
responsible for determining what security measures above such
minimum are reasonably necessary for the security of the farm;

(b) Perform yard maintenance including, as a minimum and without
limitation, keeping roadways free of swnow, cutting grass and
watering all plants. The Contractor shall be solely responsible for
determining what is necessary to keep the site clean and plants
maintained;

(c) Perform building maintenance including, as a minimum and without
limitation, keeping buildings clean and watering all plants. The
Contractor shall be solely responsible for determining what is
necessary fo keep the buildings clean and the plants maintained. The
processing facilities after processing are specifically excluded from
such duties;

(d Hire, train, supervise and remunerate any staff required by the
Contractor,

{e) Remit all taxes (including without limitation G.S.T.) and paying all
bills and fees as and when they become due;

1), FPay for all expenses including, without limitation, all transportation,
meals, lodging, bonding and membership or licensing dues;

(g) Maintain all dealings with AgPro and its customers in confidence
and fulfill its duty to AgPro to act in a relationship of trust and good
faith on the basis that it is acting in an ethical and businesslike
manner.
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The responsibilities of the Employer under the contract were described as follows:

1)

2
3

During the term of this Agreement, AgPro shall:

(a) Pay to the Contractor, as its sole compensation for the services
rendered, the sum of 8 per month, such sum is to include all taxes
(including G.S.T.) and benefits to which the contractor might be
entitled. All expenses incurred by the Contractor including, without
limitation, transportation, meals, lodging, licenses, membership
dues and any other approved expenses (by AgPro) incurred by the

Contractor.
(b) Provide the Contractor with access to the fish farm.
(c) Provide the Contractor with accommodation for one person.

Pay a bonus of § __ if no break-in or vandalism occurs while the contractor
is providing the security service.

The Contractor acknowledges and agrees that AgPro may deduct from the
amounts otherwise payable to the Contractor, all amounts owed to AgPro by
the Contractor including, without limitation, any damages suffered by AgPro
as a result of any breach of contract and/or duty of care by the Contractor
in the performance of its duties.

The contract also contained an indemnification provision in the following terms:

(1)

2

The Contractor agrees to indemnify AgPro against any and all losses, costs

and expenses which AgPro incurs as a result of any demand, claim or

proceeding made, threatened or brought against AgPro:

(@) Jor any actions or inactions of the Contractor,

(b) Jor failure by the Contractor to remit any taxes or to pay any fees or
charges;

(c) Jor any losses arising out of the performance by the Contractor of its
obligations under this Agreement.

For sake of clarity, the Contractor is not an employee of AgPro and AgPro

is therefore not vicariously responsible for any of the Contractor's actions or

inactions.

Mr. Bielka testified that he obtained no response to the advertisement placed in the local paper. He
said that he had not specifically sent out the notice concerning the tender to the employees who had
been laid off. He had posted the notice at the fish farm, but acknowledged that the employees had
already been laid off when this occurred, and that it might have been preferable to contact them more

directly.

When he received no tenders for the work, Mr. Bielka said that he prevailed on his brother-in-law, Mr.
Marcel Jobin, to undertake the contract. Mr. Jobin had been working as a bargaining unit employee
prior to this, and had been laid off with the other employees. He was reluctant to take on the contract,
but agreed to do it for four months. He indicated to Mr. Bielka that his long-term interest was in

pursuing a career in veterinary medicine.
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For the four-month period, Mr. Jobin stayed in a cabin on the site, which was provided rent-free by the
Employer. Though he was expected to be present on the site most of the time, he was allowed to leave
the site when others, such as Mr. Bielka, were present. It was anticipated that he would make periodic
inspections of the site, but Mr. Bielka said that it was the presence of Mr. Jobin which was largely
relied on to discourage improper entry to the site. Mr. Jobin was also expected to carry out some snow

removal, using equipment provided by the Employer, and to clean the offices on the site.

The representative of the Union argued that the contractual format of the relationship between the
Employer and Mr. Jobin was a "fiction," and that Mr. Jobin, and whoever succeeds him, should be

categorized as employees within the bargaining unit.

Counsel for the Employer, on the other hand, argued that the Board should accept that Mr. Jobin was
an independent contractor. The only grounds on which the Board could make any other decision, he
argued, would be if the explanation offered by the Employer for structuring the work in this way was

so feeble or incoherent as to suggest that the explanation was devised to disguise anti-union sentiment.

We do not accept that the presence or absence of anti-union animus in the heart of an employer is
relevant to the determination of whether a person is an independent contractor or an employee, although
it may have significance where allegations are made of unfair labour practices. What is required of the
Board in connection with this issue is an assessment of whether, objectively speaking, the disputed
relationship has the character of that between a principal and a contractor, or that between an employer

and an employee.

Section 2(f) of The Trade Union Act reads as follows:
2 In this Act:

1/, "employee"” means:
(1) a person in the employ of an employer
except:

(A) a person whose primary
responsibility is to actually exercise
authority and actually perform
Jfunctions that are of a managerial
character, or -

(B) a person who is regularly acting
in a confidential capacity with
respect to the industrial relations of
his or her employer.

(i.1) a person engaged by another person fo
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perform services if; in the opinion of the board, the
relationship between those persons is such that the
terms of the contract between them can be the
subject of collective bargaining.

(i)  any person designated by the board.as an
employee  for the purposes of this Act
notwithstanding that for the purpose of determining
whether or not the person to whom he provides his
services is vicariously liable for his acts or
omissions he may be held to be an independent
contractor;, and includes a person on strike or
locked out in a current labour-management dispute
who has not secured permanent employment
elsewhere, and any person dismissed from his
employment whose dismissal is the subject of any
proceedings before the board.

In United Food and Commercial Workers v. Beatrice Foods Ltd., [1994] 3™ Quarter Sask. Labour
Rep. 302, LRB File No. 264-93, the Board made the following comment at 303:

This Board has commented a number of times on the significance of whether a
person falls within the definition of "employee” contained in Section 2(f) of The
Trade Union Act. The Board has indicated that the goal of ensuring that persons
who are really employees have access to the rights and protections offered to them
by the Act is of sufficient importance that the relationship between someone who is
claimed by an employer not to be an employee will be closely examined to determine
that the substantive as well as the formal relationship is truly not one of employment.

In a recent decision in Retail Wholesale Canada, a Division of the United Steelworkers of America v.
United Cabs Ltd. and William Johnston and Michael Winowich, [1996] Sask. L.R.B.R. 337, LRB
File No. 115-95, this Board had occasion to review the jurisprudence of this Board concerning the
status of independent contractors. In that case, the Board described our essential task in this respect as
follows, at 345:

In deciding whether a person is an employee for a purpose which relates to the
advancement of the policy objectives embodied in The Trade Union Act, the Board
must attempt to distinguish between persons who are genuinely operating in an
entrepreneurial fashion independent of an "employer," and those who, whatever the
Jorm their relationship with that putative employer takes, are really employees whose
access fo the option of bargaining collectively should be protected.

This sentiment was an echo of a comment of the Board in an earlier decision in Retail, Wholesale and

Department Store Union v. Dairy Producers' Co-operative Limited, [1983] Dec. Sask. Labour Rep.
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30, LRB File No. 029-83, at 32:

The contractual relationship between Messrs. Parr and Isaak and the Respondent
must be examined against the purpose of The Trade Union Act. That purpose is to
protect the right of employees to organize in and to bargain collectively through a
trade union of their own choosing. Once acquired, collective bargaining rights
should be protected from erosion by contractual arrangements that differ in form but
not in substance from the employment relationship. If the substance of the
relationship between an individual and the person to whom he provides work or
services is closer to that of an independent contractor than it is to an
employer/employee relationship then the individual is not an employee within the
meaning of Section 2 (f) (i) of the Act and the Board will not designate that person
as an employee for the purposes of Section 2 (f) (iii)

In International Brotherhood of Electrical Workers v. Tesco Electric, [1990] Summer Sask. Labour
Rep. 57, LRB File No. 267-89, the Board commented as follows, at 59-60:

With respect to the final consideration: ... the statutory purpose of The Trade Union
Act is to protect the rights of employees to organize in trade unions of their own
choosing for the purpose of bargaining collectively with their employers.
Accordingly, individuals should not be excluded from collective bargaining because
the form of their relationship does not coincide with what is generally regarded as
"employer-employee"”, when in substance, they might be just as controlled and
dependent on the party using their services as an employee is in relation to his
employer. If the substance of the relationship between the individual and company is
essentially similar to that occupied by an employee in relation to his employer, then
the individual. is in fact an "employee"” within the meaning of Section 2(f) of the Act
and will be so designated by the Board, notwithstanding the form of nomenclature
attached to that relationship.

More recently, in Canadian Union of Public Employees v. City of North Battleford, [1993] 1* Quarter
Sask. Labour Rep. 296, LRB File No. 090-93, the Board summarized the criteria which might be used
m determining whether a genuinely independent contractual relationship exists, at 298-299:

Two principles may be drawn from these cases. One is that the definition in Section
2(1) (iii) frees the Board from the necessity of relying exclusively on tests, such as the
"four-fold” test from the [Montreal v. Montreal Locomotive Works Ltd., [1947] 1
D.LR 161 (P.C))] case, which draw upon - and are more appropriate to - the
Jurisprudence of contract at common law. The other criteria which have been
suggested, such as the statutory purpose test, and the "crucial question” of whether a
person is acting for himself or a superior, are intended to underline that the role of a
labour relations board in this context is not to determine whether a person can be
sued in contract, or whether she is vicariously liable for the negligent conduct of her
employees, but is rather to determine whether the true character of a relationship is
such that collective bargaining is an appropriate mechanism for the interactions
between the parties.

The other important principle which is articulated in the cases referred to above, as
well as many others, is that the character of any such relationship can only be
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determined in relation to a wide range of factual elements, which may combine o
present a different pattern from one case to another.

In the United Cabs decision, supra, the Board made the following observation at 351:

The Board is presented by Section 2 (f) (iii) with a choice. On the one hand, the
Board can conclude that the persons in question are true independent contractors,
whose activities are genuinely entrepreneurial and risk-taking. In this context, an
inequality of bargaining power cannot in itself justify the removal of someone from
the classification of independent contractor; many business relationships which have
none of the features of employment involve parties who do not carry on business on
an equal footing.

On the other hand, the Board may conclude that, when the relationship is taken as a
whole, there is a degree of dependence by the contractor on the principal which
indicates that the relationship is most accurately viewed, not as a relationship
between entrepreneurs capable of deciding their economic future, but as a
relationship which sufficiently resembles an ordinary employment relationship that
the "employees” should be given an opportunity to deal with the "employer"” on the
basis of collective bargaining. '

A similar point was made by the Ontario Labour Relations Board in a decision in Di Sabatino v.
International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America and

Abdo Construction, [1977] O.L.R.B. Rep. Apr. 197, at 200:

18. The Labour Relations Act, however, was never intended to insulate entrepreneurs
Jfrom economic competition by allowing that class of person to act in combination.
Such combinations not only fall outside the purview of collective bargaining
legislation, but they are also expressly restricted by the federal Combines
Investigation Act.  Collective bargaining policy, thus, expressly encourages
combinations, while competition policy operates in the opposite direction. Given
these two quite different policies, it then becomes important fo identify the outer
limits of our own statute, the Labour Relations Act.

19.  The task of distinguishing between the individual worker and the true
entrepreneur has never been easy. There exists an economic spectrum - coloured at
one end by the true entrepreneur and at the other end by the individual worker.
These two points of the spectrum can be identified clearly. The businessman who
sells goods, and employs others to produce these goods, is clearly not entitled to use
the Labour Relations Act for the purpose of forming a combination with other
businessmen. On the other hand, it is clear that the worker who supplies only his
own labour to an employer is entitled to organize with other workers under the Act.
At the shaded area toward the middle of the economic spectrum, however, it becomes
difficult to draw a distinction. '

As the quoted passages make clear, the Board has been at pains in previous decisions to make it clear
that it is important to identify the true nature of the relationship between the putative contractor and
principal, and to decide whether the relationship really possesses the entrepreneurial characteristics
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which would place it at the end of the spectrum occupied by genuinely independent contractors. In this
respect, we have been careful not to be distracted by the formal aspects of the relationship from a
determination based on its substantive nature. The mere existence of a contract has never been held,

itself, to establish conclusively that the relationship is not one of employment.

We have concluded in this case that Mr. Jobin was not an independent contractor, notwithstanding the
contractual form given to his relationship with the Employer. Though Mr. Jobin was paid a set
amount, this did not differ significantly from the wages calculated at an hourly rate for other
employees. Though he had a certain amount of discretion in carrying out his responsibilities, his duties
were outlined in detail, and he continued to be subject to the direction of Mr. Bielka. Mr. Jobin did not
provide his own equipment, and, though he was expected to pay any expenses incurred out of the
contract sum, Mr. Bielka said that it was mtended that he be able 1o claim reimbursement for any

unexpected or unusual expenses.

In these circumstances, it is impossible to characterize Mr. Jobin as an independent entrepreneur.
Unlike the contractor in Beatrice Foods, supra, Mr. Jobin did not have a significant degree of control
over the financial outcome of the contract, nor was he exposed to any risk of the kind that an
entrepreneur might be expected to shoulder. Overall, he was economically dependent on the Employer
to a degree which suggests that he continued to be an employee, and was never an independent

contractor.

Mr. Bielka explained the decision to enter into a contract for the work related to security and
maintenance of the site by saying that the Employer hoped to save money, and that these were not
regarded as "core duties”" which warranted the attention of employees. They are nonetheless duties
which the Employer wished to have performed, and, in our view, the Employer employed Mr. Jobin to

carry them out.

In the evidence which was given at the hearing, a number of examples were mentioned of other
arrangements which were made by the Employer for the performance of some duties like those
performed by Mr. Jobin. These were apparently brought forward by the parties to suggest elements of
comparison with the situation of Mr. Jobin. We make no comment about the status of the persons
mvolved in these situations, or about whether those arrangements were properly entered nto. We
would only observe that none of the examples mentioned persuaded us that Mr. Jobin was not an

employee.

We have some hope that this finding concerning the status of Mr. Jobin (and anyone employed under a
similar contract) may have a beneficial effect in resolving some elements of the dispute between these
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parties. In the event that there are issues which remain to be determined, this ruling is not intended to
prevent them being pursued, in the first instance at arbitration, or, if necessary, in further proceedings
before this Board. In the case of the allegation of a violation of the duty to bargain in good faith, we
leave it open to the Union to decide whether they wish to schedule a hearing before us on that issue.
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SASKATCHEWAN JOINT BOARD, RETAIL, WHOLESALE AND DEPARTMENT
STORE UNION, Applicant and MOOSE JAW PACKERS (1974) LTD., Respondent

LRB File No. 067-96; August 1, 1996
Vice-Chairperson: Gwen Gray; Members: Don Bell and Donna Ottenson

For the Applicant: Larry Kowalchuk
For the Respondent: Noel Sandomirsky

Bargaining unit - Amendment - Add-on group - Whether Board should exclude
employees who are added to existing bargaining unit from coverage under
collective agreement until parties bargain their terms and conditions - Board
deciding that collective agreement applies to employees who are added on to
bargaining unit and both parties required to bargain collectively with respect to
issues arising from integration of new group of employees.

Bargaining unit - Appropriate bargaining unit - Fragmentation - Whether
certification order should be amended to include office workers in production unit
- Board deciding that "all employee' unit is most appropriate - Amendment
allowed.

The Trade Union Act, s. 5(k).

REASONS FOR DECISION

Gwen Gray, Vice-Chairperson: The Union applied to be certified for a bargaining unit consisting of
"all employees employed by Moose Jaw Packers (1974) Ltd. in or in connection with its place of
business in the City of Moose Jaw" with certain exceptions. The Union was certified on July 8, 1971
for a similar unit. However, in the course of collective bargaining office staff were excluded from the
bargaining unit. In this application, the Union seeks to include the four office workers in the
bargaining unit and, in support of its application, it filed evidence of support from a majority of the
office staff.

The Employer opposed the application and requested that the Board certify the office workers as a
separate bargaining unit. The source of the Employer's concern arises from a decision of the Board in
Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Kindersley Co-
operative Association Limited, [1995] 2™ Quarter Sask. Labour Rep. 278, LRB File No. 034-95. In
this case, the Board held that employees who are added to a bargaining unit through an amendment to a
certification Order are covered by the terms of the collective agreement then in force between the union
and the employer. The Board stated at 280:

The provisions of the collective agreement must apply to the employees who have
been added to the unit. This would certainly be the case if a group of new employees
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were added at the Kindersley location, and we can see no reason why the geographic
separation of these employees should lead to a different conclusion.

The Board also noted at 280:

It is unlikely that all of the provisions of the collective agreement can be applied
directly to the employees who have been added. It is possible, for example, that
there may be employees in job classification which are not included in the collective
agreement. As Mr. Burkart stated, however, the parties can negotiate in relation fo
whatever transitional difficulties there may be.

These principles were confirmed by the Board in its reconsideration decision, which is reported at

[1996] Sask. L.R.B.R. 140.

The Employer is particularly concerned about applying the hours of work provisions contained in the
current collective agreement to the office staff. Article 1.02 of Appendix "A" of the Agreement in force
from May 1, 1992 to April 30, 1995 provides for a guarantee of hours for full-time staff as in the
following terms:

1.02  The Company agrees to guarantee to every full-time employee a
minimum of thirty-six (36) hours of work per week or pay in lieu of
work. An employee who is absent from work for personal reasons
on any day shall have his guarantee for the week concerned reduced
by the number of hours missed by such absences.

Evidence was led which indicated that the application of this provision to the office staff would result
in the layoff of one clerical employee. Counsel for the Employer urged the Board to either certify the
office staff as a separate unit or narrow the impact of the Kindersley Co-operative Association case,
supra, by ordering that the collective agreement does not apply to the office workers and by requiring
the Union and the Employer to bargain their terms and conditions taking their existing employment
conditions as the starting point. The Employer urged the Board not to give the Union the leg up by
applying the terms contained in the production agreement to the office workers.

The Employer also argued strongly that there was no community of interest between production and
clerical workers. In evidence, the Employer pointed to the different nature of their work, the
differences in their hours of work, the lack of interchangeability of workers between the two units on a
casual or other basis, the differences in their pay, the differences in the conditions of work, and the

absence of women workers in the production area.

The Union argued that the Board should apply its policy of certifying the largest possible bargaining
unit, avoiding any unnecessary fragmentation of bargaining units. The Union noted that the right to
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join a trade union of their own choosing was a right granted by s. 3 of The Trade Union Act, R.S.S.
1978, ¢. T-17, to employees, not to the employer. The desire of the office employees to join the
production workers' bargaining unit should be respected unless there are sound policy reasons for

finding the proposed unit to be inappropriate for collective bargaining.

First, we will address the issue of whether the unit proposed by the Union is appropriate. It should be
noted that the original Order did provide for an "all employee" unit, although we understand that at the

time the Order was issued, there were no office employees in the bargaining unit.

The Board discussed the criteria used to determine the appropriateness of a bargaining unit in Health
Sciences Association of Saskatchewan v. Board of Governors of South Saskatchewan Hospital Centre
(Plains Hospital), [1987] Apr. Sask. Labour Rep. 48, LRB File Nos. 421-85 and 422-85, at 50:

Whenever the Board is faced with a choice of two or more bargaining structures,
both of which are appropriate for the purpose of bargaining collectively, it will
choose the one most appropriate for the promotion of long-term industrial stability.
Beyond that it has not established an exhaustive set of rules for determining an
appropriate bargaining unit. Depending on the nature of the case, it may look at any

- number of factors, including the history of collective bargaining, the nature of the
employer's operations, the size and viability of the proposed unit, the nature of the
work performed by the employees and any particular community of interest they
might have, the interchangeability of personnel, the expressed views of the
employees, the union and the employer, any agreements between the parties, and so
Jforth.

In Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v. Prairie Micro-Tech
Inc., [1994] 3" Quarter Sask. Labour Rep. 87, LRB File No. 088-94, the Board described its general

approach to determining the appropriateness of bargaining units as follows at 89:

Though, as these extracts make clear, the Board has been guided by a wide range of
Jactors in assessing the appropriateness of proposed bargaining units, our general
approach has been to attempt to balance a policy interest in stable and coherent
bargaining units as a basis for healthy collective bargaining, with the rights of
employees stated in Section 3 of The Trade Union Act to have access to collective
bargaining as a means of dealing with their employers. Not every configuration of
employees suggested can provide a foundation for strong collective bargaining. On
the other hand, the Board has pointed out on numerous occasions that a proposed
unit need not be the most appropriate bargammg unit which can be imagined; it is
sufficient for it to be an appropriate unit.

This Board has issued certification Orders which have segregated production employees from office
and other workers: see Prairie Micro-Tech, supra, and Saskatchewan Joint Board, Retail, Wholesale

and Department Store Union v. Brown Industries (1976) Ltd. et al., [1995] 2™ Quarter Sask. Labour



[1996] Sask. L.R.B.R. 652 S.J.B.R.W.D.S.U. v. MOOSE JAW PACKERS (1974) LTD. 655

Rep. 71, LRB File Nos. 010-95 and 012-95 where, in both cases, the Union applied to be certified to
represent production workers only. Although, as the Board noted in these cases, units of production

employees may not be the most appropriate bargaining units, they are nevertheless viable collective

bargaining structures.

In the present case, the unit applied for by the Union has both the advantage of providing a sound basis
for collective bargaining and the advantage of fulfilling the wishes of a majority of the office employees
to join the production bargaining unit. In the Board's view, long term industrial stability in this work
place is better served by including office workers in the unit already certified by the Union. The Board
comes to this conclusion after considering the collective bargaining difficulties that could arise for the
office workers if they were segregated into a small office bargaining unit. Another factor that makes
two bargaining units unattractive to the Board is the potential disruption that collective bargaining m
one unit could have on its sister unit. The work of office and production workers is interconnected to
such an extent that it would be almost impossible to engage in industrial action in one unit without
stopping production in the other. The risk of production shutdowns and the resulting layoff of staff,
who are not directly involved in an industrial dispute, places heavy responsibilities on the members of
the unit considering such action. In our view, it is better for all employees if they are members of one

bargaining unit and are allowed to decide on collective bargaining strategies as one group.

The impact of such fragmentation on the Employer is also a significant factor in our decision. If the
Board segregated office workers into a separate bargaining unit, the Employer would be required to
engage in two rounds of collective bargaining. Such collective bargaining would result in two sets of
open periods and two collective agreements. The Employer would risk the potential of industrial action
in two units, either of which could result in the cessation of production. Aside from its concern with
the effect of the Kindersley Co-operative Association decision, supra, the Employer is hard pressed to

articulate why such fragmentation is desirable from a collective bargaining point of view.

In addition, the Board is concerned overall with the exclusion of office workers from bargaining units
comprised of production workers. Typically, where fragmentation is permitted, it reinforces a gendered
division of work with women confined to the lower paid office work and men in the higher paid
production work. Movement between the two units is stymied by the separate seniority and job
security provisions. While such a fragmentation of bargaining units may be consistent with the wishes
of employees as determined during an organizing campaign (which, we suspect, is often the ca  ~hen
a Union applies to be certified for a production unit only), as a matter of Board po’

fragmentation should be avoided, if possible.
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It is the Board's view that a unit comprised of production and office staff is an appropriate unit. We
now need to address the Employer's request that the Board temper the effects of the Kindersley Co-
operative Association case, supra, by ordering that the terms of the existing agreement between the
Union and the Employer not apply to the office staff. As noted in the passages quoted above from
Kindersley Co-operative Association, the Board requires the parties to negotiate with respect to any
matters arising from the integration of the add-on unit into the existing bargaining unit. In the present
nstance, the collective agreement between the parties is open for negotiations and the parties are
actively engaged in collective bargaining. The Employer has the opportunity to address the integration

issues at the main bargaining table.

In these circumstances, the Board does not think it necessary to reconsider its decision in Kindersley

Co-operative Association or to temper its application to the present case. Both parties are obligated to
bargain collectively with respect to the issues arising on the inclusion of the office workers in the
production bargaining unit. In the Board's view, the bargaining process is the most appropriate forum

for resolving these issues.

Having considered all of the evidence and arguments, the Board finds that the proposed bargaining unit
1s an appropriate unit; that the Union has majority support among the employees in the add-on unit;
and that the Union is entitled to rest on its certification Order as evidence of its support in the

production unit. An amended Order will issue accordingly.
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NORMA JEAN LOEWEN, Applicant and ROYAL UNIVERSITY HOSPITAL,
Employer and SASKATCHEWAN UNION OF NURSES, LOCAL 75, Certified Union

LRB File No. 031-96; August 2, 1996
Vice-Chairperson: Gwen Gray,; Members: Brenda Cuthbert and George Wall

For the Applicant: Con Barkman
For the Certified Union, S.UN., Local 75: Fran Eldridge
For the Employer, Royal University Hospital: No Appearance

Religious exemption - Application - Member of Church of God in Christ
(Mennonite) is excluded from bargaining unit on religious grounds.

The Trade Union Act, s. 5(1).

REASONS FOR DECISION

Gwen Gray, Vice-Chairperson: The Applicant, Norma Jean Loewen, a member of the Church of God
in Christ (Mennonite), applies to the Board to be excluded from the bargaining unit assigned to the
Saskatchewan Union of Nurses ("S.U.N.") at the Royal University Hospital ("RUH") in Saskatoon.

Ms. Loewen works as a registered nurse at the RUH. The application is made under s. 5(1) of The
Trade Union Act, R.S.S. 1978, ¢. T-17 which states:

5 The board may make orders:

@ excluding from an appropriate unit of employees an
employee whom the board finds, in its absolute discretion, objects:

(i) to joining or belonging to a trade union; or
(ii) to paying dues and assessments to a trade
union;

as a matter of conscience based on religious training or belief
during such period that the employee pays:

(iii)  to a charity mutually agreed upon by the
employee and the trade union that represents a
majority of employees in the appropriate unit; or

(iv) where agreement cannot be reached by
these parties, to a charity designated by the board;

an amount at least equal to the amount of dues and assessments that
a member of that trade union is required to pay to the trade union in
respect of such period;
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The evidence of Ms. Loewen and her pastor, Mr. Barkman, indicate that at a Special Delegate
Conference held in Loewen Tree Church, Galva, Kansas on September 27, 1953, the delegates passed’
the following resolution:

B. Concerning Joining Unions: After reconsidering the joining of labor unions,
this Conference unanimously believes that it is inconsistent with the Christian faith
and therefore is opposed to joining them. As employees or agriculturalists we can
have no part financially or otherwise in labor unions or any such subsidiary
organizations, because they make use of such well-known methods as monopolistic
closed shop, the boycott, the picket line, and the strike. (Refer to article 21, 1956
Conference)

At the 1967 Conference of Delegates of the Church, the following resolution was recorded in the
Conference Decision Book:
18. Labor Unions

 After reviewing the Conference writings which we have on record concerning the
stand of the Church against joining labor unions, as set forth in the Conference of
1953, article 1b, the following was adopted.

Resolved:

A. That all brethren make it a matter of conscience as to
union membership. This Conference encourages brethren to seek
employment where union problems do not exist.

B. I, and where, the union will grant us an agreement
whereby we need not become members, but are permitted to continue
employment by paying dues equivalent to union dues to charitable
causes, it is permissible to work in a union shop. These exceptions
Jfrom union membership are to be negotiated by reliable brethren in
the area where problems exist and where the union is favorable to
such an agreement. Caution is suggested in the proper approach.

C. That we feel it is not wise to vote in a labor dispute in a
plant where a disturbance between labor and management has
developed. On the surface it appears that we are favorable to the
union, but in order to be at peace with all men and uphold our peace
witness, we feel to recommend that we abstain from voting.

However, our position should be made clear to both labor
and management as to why we take a neutral stand in their dispute
in advance of a forthcoming election. We also feel it is inconsistent
to remain on the job where a strike is called, thereby avoiding a
cause of possible violence by the pro-union group.

D. Concerning associations and cooperatives, we feel to
leave this to the discretion of each local church staff because of
varying circumstances.
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Ms. Loewen indicated that she graduated from nursing training in August, 1995 and became employed
at RUH i September, 1995. She objects to belonging to the Union because unions, in her view, are a
form of resistance movement. The tactics used by such groups conflict with the teachings of the
Church, particularly, its opposition to any form of adversarial processes such as strikes and lockouts.
She is not unsympathetic to the goals of the Union, which include the promotion of health care and the
achievement of better wages and working conditions for nurses. However, Ms. Loewen does oppose
the methods that may be used to achieve these goals because they are not, in her understanding,
peaceable ways of resolving disputes. Ms. Loewen indicated that her membership in the Church would
not be revoked if she remained a member of the Union, but her membership in the Church may be

questioned if she involved herself in the activities of the Union.

Ms. Eldridge, employment relations Officer for the Union, argued, with great respect for Ms. Loewen's
religious beliefs, that the views of Ms. Loewen's Church did not conflict with membership in the trade
union. The Union argued that Ms. Loewen's Church does not prohibit membership in a trade union; it
discourages activity in support of the trade union. Ms. Loewen's interpretation of the Church doctrine
is a personal belief, not one imposed on her by her membership in the Church of God in Christ.

In Enns v. Kindersley Union Hospital and Saskatchewan Union of Nurses, [1993] 3™ Quarter Sask.
Labour Rep. 149, LRB File No. 135-93, this Board surveyed the case law across Canada on the
principles to be applied to a request of an employee for a religious exemption. In that instance, the
Board referred to a decision of the Canada Labour Relations Board in Barker v. Teamsters' Union,
Local 938 (1986), 86 C.L.L.C. 416,031, in which the Canada Board summarized the criteria for
dealing with an application of this nature as follows, at 14,288:

(1) The applicant must object to all trade unions, not just to a particular trade
union.
(2) The applicant does not have to rely on some specific_tenets of a religious

sect to base his objections.

In the same manner as the British Columbia and Ontario boards, we believe
it is not for us to disqualify some convictions because they are personal to
the applicant. While it will be easier for the latter to convince the Board
that his belief is "religious” when this belief forms part of the dogma of a
sect, we believe we would misconstrue section 162(2) if we were to get
involved with religious orthodoxy.

(3) An objective inguiry must be made into the nature of the applicant's belief in
the sense that they must relate to the Divine or man's perceived relationship
with the Divine, as opposed to man-made institutions. . . .
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(4) Finally, the applicant must convince the Board that he is sincere and that he
has not rationalized his objections to the union on religious grounds after he was
made aware of the provisions of the Code.

This Board finds that Ms. Loewen's objections to belonging to the Union meet all of the requirements
listed above. She holds the belief that peaceable resolution of disputes is a basic tenet of Christianity.
While we might disagree with this interpretation of Christianity and dispute the view that trade unions
promote other than peaceable resolution of employment disputes, nevertheless, the belief is genuinely
held, founded in an mterpretation of Christian teachings and Church dogma, and it did not surface in an
opportunistic fashion.

The Board therefore orders that Ms. Loewen be excluded from the collective bargaining unit assigned
to S.UN. at the RUH. The Order will require the Employer to forward the union dues and assessments
that otherwise would be payable by Ms. Loewen to a charity mutually agreed to by SUN and Ms.
Loewen. In the event the parties are unable to agree to a charity, the Board will remain seized to

determine the issue.

George Wall dissents for the reasons attached.

DISSENT

Member, George Wall: I have had the opportunity to read the decision of the majority of the panel

and must disagree with their result.

The applicant applies for an Order under s. 5(1) of The Trade Union Act to be excluded from the
obligations of 5. 36 of the Act claiming:

1 believe that my total allegiance must be to God rather than an organization such as
a trade union. 1 believe that it is wrong to fight for my rights and for other issues as
unions do, such as strikes and demonstrations.

The Board 1s required under s. 5(1) to find that an employee objects to joining or belonging to a trade
union or to paying dues and assessments to a trade union as a matter of conscience based on religious

training or belief.

Section 36 of the Act, among other things, places an obligation on an employee, where a trade union is

certified to represent the employees in a bargaining unit, to become a union member and to maintain
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membership in the union as a condition of employment. The provisions of s. 36 recognize that
individual rights are not paramount. They must be balanced against the collective rights of employees
to organize into trade unions and to create an atmosphere in which effective collective bargaining can
take place. Without the union security provisions in the Act, collective bargaining as we know it would
not exist. Employers would be tempted to only employ people who oppose unions. Unions would
constantly be required to pay attention to recruiting members and to collecting dues within their
existing bargaining units. This would take away the unions' ability to devote itself to the goals for
which they are created. There would be little or no time to bargain collectively or to deal with
grievances of their members. Section 36 therefore becomes key to ensuring the rights of employees

under s. 3 of the 4ct.

Section 5(1) of the Aet does allow for individual rights to take precedence over collective rights under
very special circumstances. Given the significance of s. 36 to guarantee the presence of trade unions, it

is my opinion that caution should be exercised in granting exclusions under s. 5(1) of the Act.

The applicant is a member of the Church of God in Christ Mennonite Church. She produced a
document that sets out the policy of the church as it applies to trade unions and trade union activity.
The document gives us the Church's stand in 1953 and how that stand was modified in 1967. The
following is a quotation from the Special Delegate Conference convened at the Lone Tree Church,
Galva, Kansas, on-September 27, 1953.

B. Concerning Joining Unions: After considering the joining of labor unions, this
Conference unanimously believes it is inconsistent with the Christian faith and
therefore is opposed to joining them. As employees or agriculturalists we can have
no part financially or otherwise in labor unions or any such subsidiary
organizations, because they make use of such well-known methods as monopolistic
closed shop, boycott, the picket line, and the strike. (Refer to article 21, 1956
Conference.)

The policy as set out in 1953 appears to meet one of the tests set out in s. 5(1) of the Act. The
following is a quotation from the General Conference held in 1967, which replaced the policy of 1953:

After reviewing the Conference writings which we had on record concerning the
stand of the Church against joining labor unions, as set forth in the Conference of
1953, article 1b, the following was adopted.

Resolved:

A. That all brethren make it a matter of conscience
as to trade union membership. This Conference
encourages brethren to seek employment where
union problems do not exist.
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B.  If and where, the union will grant us an
agreement whereby we need not become members,
but are permitted to continue employment by paying
dues equivalent to union dues to charitable causes,
it is permissible to work in a union shop. These
exemptions from union membership are to be
negotiated by reliable brethren in the area where
problems exist and where the union is favorable to
such an agreement. Caution is suggested in a
proper approach.

C. That we feel it wise not to vote in a labor dispute
in a plant where a disturbance between labor and
management has developed. On the surface it
appears that we are in favour to the union, but in
order to be at peace with all men and uphold our
peace witness, we feel to recommend that we abstain
from voting. However, our position should be made
clear to both labor and management as to why we
take a neutral stand in their dispute in advance of a
Jorthcoming election. We also feel it is inconsistent
to remain on the job where a strike is called, thereby
avoiding a cause of possible violence by the pro-
union group.

D. Concerning associations and cooperatives, we
Jeel to leave this to the discretion of each local
church staff because of varying circumstances.

The policy of the Church as set out in 1967 does not prohibit Church members from becoming union
members, nor does it prohibit Church members from paying union dues. It does prohibit them from
taking part in union activities. The policy of the Church with respect to strike would not bring the

Church member to conflict with the union.

The applicant when questioned said that she could agree with some union objectives and some with
which she could not agree. She applied for a job in a union shop and commenced work in September
1995. Under the terms of the collective agreement she would have been required to join the union and
to pay union dues in October 1995. There is no evidence that she did not do both. Her evidence is that
she learned of the ability of the Board to exempt her on religious grounds about a month ago and

subsequently filed her application.

The majority of the panel finds that a personal interpretation of religious documents will suffice to
establish a religious conviction. While I do not take issue with that proposition, I am of the view our

assessment must go further. Such an interpretation must not only be genuine, but properly based upon
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religious foundation and reasonably arrived at. I am of the view the applicant's view is based upon an
incorrect, but rigid perception of religious foundation. Furthermore, I am of the opinion that the
applicant harbours an unrealistic view of trade union activity overall. All of this convinces me that her
interpretation, though thought to be genuine, is ill informed and bred by misunderstanding and cannot

be relied upon for a basis for exclusion.

Based on the evidence and documents filed, it is my opinion that the Applicant has failed to meet the

test required to be excluded under s. 5(1) and we should dismiss the application.
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CANADIAN UNION OF PUBLIC EMPLOYEES, Applicant and UNIVERSITY OF
SASKATCHEWAN, Respondent

LRB File No. 035-96; August 6, 1996
Vice-Chairperson: Gwen Gray; Members: Brenda Cuthbert and George Wall

For the Applicant: Jim Holmes
For the Respondent: Catherine Sloan

Unfair labour practice - Duty to bargain in good faith - Disclosure - Whether
employer communication, which was not fully understood by union, constituted
an insufficient disclosure - Board held that employer's disclosure was adequate
and did not violate duty to bargain.

Unfair labour practice - Unilateral change - Amended certification order -
Whether freeze provisions apply to bargaining of terms of employees added to
existing bargaining unit - Board holds that collective agreement is in existence and
freeze provisions do not apply.

The Trade Union Act, ss. 11{1){c) and (m).

REASONS FOR DECISION

Gwen Gray, Vice-Chairperson: In this application, the Union alleges that the Employer failed to
bargain collectively with the Union with respect to the terms and conditions of employment of teaching
associates in the College of Medicine, and that the Employer unilaterally altered the terms and

conditions of employment of teaching associates when no collective agreement was In existence.

The Union has represented Sessional Lecturers at the University for some time. In July, 1995 the unit
was expanded by Board Order to include teaching associates at the College of Medicine.

The teaching associates act as surrogate patients in a clinical program designed to teach pelvic
examinations to medical students. Prior to 1996, teaching associates generally worked in pairs of two,
with one associate acting as a surrogate patient, while the other associate provided instructions to
medical students. They were assigned work during the academic year from September through April.
In the years prior to 1996, they designated one of their members to be the contact person between the
associates and the College of Medicine. The contact ‘person was relayed information on work

assignments and schedules to the other teaching associates.

In the summer of 1995, after the certification Order was amended to include teaching associates, the

contact person made a number of attempts to obtain information on the upcoming academic schedule
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from the College of Medicine. However, by mid-September, no response was forthcoming from the
College. Although the Union was not too alarmed at the lack of response because it speculated that a
strike of Internes during the summer months disrupted the teaching schedule, it did persist in contacting
the University. Subsequently, the Local Union President, Dr. Heather Wagg, began discussions of the
matter with Dr. Joan Llewellyn, Director of Academic Administration. As a result of these
discussions, the Union leamned that the College of Medicine had redesigned the clinical program to
which teaching associates were attached. As part of the redesign of the program, the College proposed
to delay the recall of teaching associates until January, 1996. In addition, in the new program, the role
of the teaching associates was to be reduced. In previous years, as indicated above, teaching associates
performed an instructional role and acted as surrogate patients. In the new program, the instructional
role was to be taken over by doctors and residents on staff with the College leaving the teaching
associates with the role of acting as surrogate patients. The proposed program planned to team one

teaching associate with a physician or resident for each two-hour teaching session.

The Union responded to the changes by filing unfair labour practice applications with the Board in
which it alleged that the teaching associates had been terminated contrary to the provisions contained in
The Trade Union Act, R.S.S. 1978, c. T-17 and that the University had failed to negotiate the changes

to the clinical program with the Union contrary to ss. 11(1)(a),(c),(¢) and (m) of the Act.

In an attempt to resolve the unfair labour practice applications, the parties engaged in a series of
meetings which eventually resulted in a settlement. The terms of the settlement were set out in a letter
to Dr. Llewellyn from Mr. Holmes, National Representative of the Union, dated December 21, 1995
where he stated:

1 The University may proceed with the reorganization of the
Obstetrics and Gynaecology Training in the Pelvic Examination as
outlined in the attachment fo your fax to Doctor Wagg of September
22, 1995 and in Mr. C.T.S. White's memorandum of October 23,

1995.

2. The Teaching Associates will be recalled to work in accordance with
the past practice as described by the Union at the meeting on
December 19, 1995. Recall will be of those Teaching Associates who
have indicated an interest in returning and recall will be in order of
seniority. Seniority will be determined by the total number of hours
worked in the program, including hours when a Teaching Associate
was providing "back up"” for an absent Associate. (After the meeting
the University indicated these hours could be obtained from the
Payroll Department.) The College of Medicine would undertake to
contact the applicants in order of seniority to determine who still
wished to return. . ..
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3 The University agreed to pay an amount equal to 159 hours pay
(which was the number of hours worked in the program between
September and December, 1994). This payment would go to the six
of the Teaching Associates who are recalled for the January to April
term. It was agreed shortly after the meeting that the University
would delay this payment until it was determined there was no
outstanding dispute as to which employees were recalled.

4. The Union will withdraw the Unfair Labour Practice, Reinstatement,
and Monetary Loss applications filed with the Saskatchewan Labour
Relations Board.

5. The Union maintains its position that any changes to the program

affecting the working conditions of the Teaching Associates must be
negotiated with the Union. [Emphasis added]

It should also be noted that during this time the University and the Union were engaged in collective
bargaining to renew the terms of the agreement for Sessional Lecturers and to develop new terms for

the teaching associates.

In January, 1996, after teaching associates had been recalled to work at the College, the Union learned
that the settlement reached between it and the University on the restructuring of the clinical program
resulted in what the Union perceived to be a change in the ratio of teaching associates to medical
students. The Union understood that prior to January, 1996, each two-hour teaching session was
structured with one teaching associate acting as surrogate patient for two medical students. At a Union
meeting held in January, 1996, the Union was advised by the teaching associates that the College was
now scheduling three medical students to attend each two-hour teaching session, thereby increasing the

associate/medical student ratio to 1:3.

Mr. Holmes indicated that he was not aware that the redesigned program would result in this change.
During the January Union meeting, the Union shared with the teaching associates the attachments to the
fax to Doctor Wagg of September 22, 1995 and Mr. C. T.S. White's Memorandum of October 23,
1995. These documents described the features of the redesigned clinical program in some detail and
they were referred to and accepted in Mr. Holmes' letter of December 21st. Although the change in
associate/student ratio had not been apparent to Mr. Holmes or Dr. Wagg from their reading of the
memoranda, it was immediately apparent to the associates who read the two documents that the
College of Medicine had redesigned the program on the basis of an associate/student ratio of 1:3. Had
the teaching associates read the memoranda prior to the settlement being reached, they would have
concluded from these documents that the University was proposing to have three medical students
attend each two-hour teaching session. Mr. Holmes and Dr. Wagg were less familiar with the

scheduling arrangements and did not decipher this information from the memoranda.
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Mr. Holmes pointed out the significance of change in associate/student ratio for the teaching associates.
If the ratio is increased, teaching assistants are required to undergo more examinations in each two-
hour teaching session. In addition, an increase in the number of students taught in each two-hour

session reduces the overall working time for associates.

The University led evidence to demonstrate that the associate/student ratio was not changed when the
clinical program was redesigned. Its evidence indicated that over the past four academic years the
associate/student ratio has varied. In 1992, there were 16 occasions when the associate/student ratio
was 1:3. The remainder of times, the ratio was 1:2. In 1993, in all but two occasions, the
associate/student ratio was 1:2. In the two occasions where it differed, the ratio was 1:3. In 1994, the
ratio appeared to predominantly be 1:2 while in 1995, the ratio varied more frequently. Ms. Hamm, a
teaching associate, who testified on behalf of the Union, acknowledged in cross-examination that it was

not unusual to have a ratio of one associate to three students.

Mr. Holmes for the Union argued that the associate/student ratio of 1:2 was a term or condition of
employment and that the University, through the reorganization of the clinical program, unilaterally

altered the term without negotiating with the Union contrary to s. 11(1)(m) of the Act.

Mr. Holmes acknowledged that the applicability of s. 11(1)(m) is somewhat confused in these
circumstances as a, result of the Board's decision in Retail, Wholesale and Department Store Union v.
Kindersley Co-operative Association Limited, [1995] 2™ Quarter Sask. Labour Rep. 278; LRB File
No. 034-95; reconsidered at [1996] Sask. L.R.B.R. 140. In the Kindersley Co-operative Association
case, the Board held that an amended certification Order overrides the scope provisions in a collective
agreement. As a result, the collective agreement that is in effect with respect to the original bargaining
unit applies to the bargaining unit described in the amended certification Order. Employees who are
added to an existing unit through the amendment process, such as the teaching associates in the present
case, are automatically covered by the existing collective agreement. The Board in the Kindersley Co-
operative Association case did recognize that the collective agreement may not fit the new employees

perfectly and that there may be a need for the parties to negotiate with respect to the transitional issues.

The significance of the Kindersley Co-operative Association case for the Union's argument is that it
may preclude an application under s. 11(1)(m) as the freeze of employment terms and conditions that is
required under s. 11(1)(m) is premised on the absence of a collective agreement. Section 11(1)(m)
provides as follows:

11(1) It shall be an unfair labour practice for an employer, employer's agent or
any other person acting on behalf of the employer:
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(m) where no collective bargaining agreement is_in force, to
unilaterally change rates of pay, hours of work or other conditions
of employment of employees in an appropriate unit without
bargaining collectively respecting the change with the trade union
representing the majority of employees in the appropriate unit;

Mr. Holmes argued that the type of work performed by the teaching associates was so vastly different
from the work performed by sessional lecturers for whom the agreement was entered into that very few
of the collective bargaining provisions could readily apply to the teaching associates. Mr. Holmes then
submitted that the gap in collective agreement coverage which results from the poor marriage of the
terms of the existing agreement to the work performed by the teaching associates is equivalent to a "no
agreement” situation. Under this analysis, s. 11(1)(m) would prevent the Employer from unilaterally
changing the terms or conditions of the employees who are added to the unit through an amendment
application. In the case of the teaching associates he argued that the associate/student ratio was a term
that could not be unilaterally altered.

The Union also argued that the Employer breached its duty to bargain in good faith in violation of s.
11(1)(c) of the Act, during the negotiations to settle the first unfair labour practice applications,
because the Employer failed to make the Union aware that the redesigned clinical program would

change the associate/student ratio.

Ms. Sloan, counsel for the University, argued that there has been no change in the terms or conditions
of work. She noted that in past academic years the College had varied the associate/student ratio and
pointed out Ms. Hamm's testimony that three students per associate was not unusual prior to the 1996

Winter Term.

Alternatively, Ms. Sloan argued that should the Board find that the associate/student ratio was
changed, it should also find on the evidence that the Union agreed to the change. Ms. Sloan argued that
the failure of the Union to understand or fully comprehend the University's proposal for redesigning the
clinical program was not the fault of the University. The University argued that it had provided the
Union with the information that it was required to disclose. Ms. Sloan noted Ms. Hamm’s testimony to
the effect that the associate/student ratio of 1:3 jumped off the page to her when she read the
memoranda referred to in Mr. Holmes' December 21st letter. Counsel for the University took the
position that the University cannot be faulted if the Union did not consult with the teaching associates
with respect to the actual contents of the memoranda prior to concluding the settlement of the prior

unfair labour practice applications.
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We will first deal with the Union's argument under s. 11(1)(m). We agree with Mr. Holmes that the
issue of the applicability of s. 11(1)(m) is unclear as a result of the decision of the Board in the
Kindersley Co-operative Association case. Section 11(1)(m) is premised on the absence of a collective
agreement. It requires an employer to maintain the pre-certification terms and conditions of work until

new terms are negotiated with the union.

In a situation where a certification Order is amended to add a new group of employees to an existing
bargaining unit, the Board's ruling in Kindersley Co-operative Association has the effect of applying
the collective agreement to the new group of employees. As explained in that case, however, there may
be issues that are not addressed in the existing collective agreement, for instance, the wage rates for a
new classification. In these circumstances, the parties are required to negotiate new provisions to
address all of the transitional issues that arise as a result of the inclusion of the new group of
employees into the bargaining unit. The parties must, in essence, negotiate to fill in the gaps in

coverage under the collective agreement that may exist.

Although there may be such gaps in coverage under the agreement, the Board does not view these gaps
as being the same as having no collective agreement. The basic rights contained in the collective
agreement, such as the grievance and arbitration provisions, apply to the new group of employees and
provide the employees with access to remedies that are not otherwise available to newly certified
employees. In the Board's opinion, s. 11(1)(m) is intended to operate as a freeze of the pre-certification
terms and conditions of employment where employees have no access to such collective agreement
protection. We would not extend the provision to situations like that of the teaching associates where
the employees are imperfectly covered by a collective agreement. Although we would agree with Mr.
Holmes' assessment that very few of the provisions in the current collective agreement have any
relevance or applicability to the teaching associates, and that most of the terms of their employment
require collective bargaining, the teaching associates are not in the vulnerable position of newly
certified employees. They do have access to a grievance and arbitration procedure, just cause
provisions and the like, all of which provide significant, albeit, incomplete, protection. For these
reasons, the Board holds that s. 11(1)(m) does not apply to the teaching associates because they are

covered by a collective agreement.

In any event, had the Board agreed with the Union that s.11(1)(m) applied to the facts, we have a
serious doubt as to whether the Employer unilaterally changed a condition of employment of the
teaching assistants. The obligation to freeze the pre-certification terms and conditions of employment
under s. 11(1)(m) has been interpreted by this Board and other labour relations boards as requiring the

Employer to operate on a "business as before" basis. In Saskatchewan Joint Board, Retail, Wholesale
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and Department Store Union and WaterGroup Canada Ltd. v. Aquafine Water Ltd., [1993] 1
Quarter Sask. Labour Rep. 111, LRB File No. 197-92, (quashed (1993), 115 Sask. R. 64 (Q.B.)), the
Board summarized the "business as before” standard as follows at 115:

Using the standard of "business as before" establishes a fairly clear baseline for
measuring employer conduct during the negotiation of a first collective agreement It
means that the employer is entitled to continue to make business decisions, but must
not change terms and conditions of employment which were in existence at the time
of the certification. The employer cannot alter terms and conditions in a way which
may be seen as punishing employees for choosing to support the certification of a
trade union; equally, this standard prevents an employer from selecting the post-
certification period to demonstrate that employees may enjoy positive changes
without having to obtain them through collective bargaining. Though this way of
looking at the post-certification period should indicate to the prudent employer that
it is necessary to be cautious about making changes which may be characterized as
undermining collective bargaining, it does not hamstring the employer completely.

Although it is often difficult to determine precisely what terms and conditions of work existed prior to
the certification of the Union, in the present case, the past practice of the Employer in setting the ratio
of associates to students does not support the Union's assertion that a ratio of one associate to two
medical students was an established term or condition of work. The ratio of associates to students
varied in each of the previous four academic years. This evidence indicates to the Board that the
Employer, in the pre-certification period, had not guaranteed any particular ratio to the associates.
Based on this analysis, in the post-certification period, any changes to that ratio would not be

mconsistent with the "business as before" rule.

The second matter raised by the Union relates to the Employer's obligation to disclose information to
the Union in the course of negotiating a collective agreement. The Board has discussed this obligation

in a number of cases, commencing with Saskatchewan Government Employees’ Union v. Government
of Saskatchewan, [1989] Winter Sask. Labour Rep. 52, LRB File Nos. 245-87 and 246-87 where the
Board stated at 58-59:

The decisions are difficult to reconcile and, for the purposes of this decision at least,
add little to the comments in the [Westinghouse Canada Limited (1980), 80 CLLC
Para. 16,053] decision. They could be perceived as enunciating different rules for
different factual situations, but the Board prefers a much less complicated
interpretation: that is, each decision simply illustrates a different facet of the basic
duty to negotiate in good faith. That duty is imposed by Section 11(1)(c) of The
Trade Union Act and its legislative counterpart in every other jurisdiction. It
requires the union and the employer to make every reasonable effort to conclude a
collective bargaining agreement, and to that end to engage in rational, informed
discussion, to answer honestly, and to avoid misrepresentation. More specifically, it
is generally accepted that when asked an employer is obligated:
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(a) fo disclose information with respect to existing terms and conditions of
employment, particularly during negotiations for a first collective
bargaining agreement;

(b) to disclose pertinent information needed by a union fto adequately
comprehend a proposal or employer response at the bargaining table;
(c) to inform the union during negotiations of decisions already made which will

be implemented during the term of a proposed agreement and which may
have a significant impact on the bargaining unit;, and

(d) to answer honestly whether it will probably implement changes during the
term of a proposed agreement that may significantly impact on the
bargaining unit. This obligation is limited to plans likely to be implemented
so that the employer maintains a degree of confidentiality in planning, and
because premature disclosure of plans that may not materialize could have
an adverse effect on the employer, the union and the employees.

In Canadian Union of Public Employees, Local 3477 v. Saskatoon Society for the Prevention of
Cruelty to Animals, [1994] 3" Quarter Sask. Labour Rep. 100, LRB File Nos. 007-94 to 012-94, the
Board described the purpose of the obligation to disclose information during bargaining as follows at
113:

In our view, the obligation of an employer to reveal to the trade union any
significant changes which may have an impact on issues which are being bargained,
which is alluded to in the [Interprovincial Concrete Ltd., [1991] Spring Sask.
Labour Rep. 85, LRB File No. 077-89] case, is consistent with the democratic
purposes of collective bargaining, so aptly described in the [United Steelworkers of
America v. Inglis Ltd.,[1977] O.LRB.R. Mar. 128] decision. The provision of
information which will allow the parties to formulate sensible and responsive
bargaining positions is clearly essential to a healthy collective bargaining process.
In this connection, as this Board has pointed out on occasion, an employer is
generally speaking at an advantage when it comes to familiarity with information
regarding the enterprise, and should be prepared to share with the union that
information which is necessary to permit rational collective bargaining. Collective
bargaining is not, or should not be, a game of cat and mouse, in which the parties
attempt to achieve gains at the bargaining table by creating false impressions or
incomplete pictures of the true state of affairs. :

These decisions make it clear that the Employer, who was engaged in collective bargaining with the
Union and who had finalized plans to redesign a program that affected the terms and conditions of
work of members of the bargaining unit, was obligated to disclose to the Union the plan to redesign the
clinical program. The changes to the clinical program were not insignificant to the bargaining process
and disclosure was required in order to permit "rational collective bargaining" with respect to the terms

and conditions of employment of the teaching associates.

The University fulfilled most of its obligation to disclose the plan to the Union after the Union filed its
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first unfair labour practice applications. The particular issue which we must decide, however, is
whether the University was sufficiently explicit in setting out the consequences of the restructuring plan
in its discussions with the Union. The Union complains that the Employer did not make it crystal clear
in its memoranda that the new program would result in an associate/student ratio of 1:3. In effect, the
Union argues that the University pulled the wool over the Union's eyes by not being straightforward
about the change in the associate/student ratio.

While the Board is sympathetic to the awkward position the Union found itself in, we do not view the
Empyloyer's conduct as a breach of its duty to bargain in good faith. The information that the Union
needed in order to assess its bargaining position with respect to the settlement of the outstanding unfair
labour practice applications was contained in the memoranda referred to in Mr. Holmes' letter of
December 21%. Although it was not fully understood by Mr. Holmes or Dr. Wagg, the Union
representatives also failed to share the contents of the documents with the teaching associates prior to
agreeing to a settlement. The teaching associates were able to fully understand the implications of the

plan.

We are not suggesting that Employers are entitled to use unclear language to deliberately conceal
information that is central to the Union's understanding of an issue. However, in the present case, the
most that can be said is that the Union misunderstood the implications of the memoranda for reasons
which were not intended by the Employer. The Employer's communications to the Union, although
they were not fully understood by the Union, do not constitute an msufficient disclosure of its
restructuring plan and as a result, the Board finds that the Employer did not breach its duty to bargain
in good faith with the Union.

Although the Board dismisses the Union's application, we note that this application and the ones
previously filed could have been avoided had the Employer initiated discussions with the Union
concerning the restructuring of the clinical program earlier in the course of collective bargaining.
Coming as it did shortly after the certification of the teaching assistants, the Union and its members can
hardly be blamed for being suspicious as to the motives of the Employer. This underlying suspicion all
too often carries over into other dealings between the parties and does not contribute to the
establishment of healthy labour relations. Fortunately, the Employer in this instance made sincere
efforts through Dr. Llewellyn to correct its delay in communicating details of the plan to the Union and
the Board is hopeful that this co-operative attitude will continue to prevail between the parties.

As imndicated above, after considering all of the evidence and arguments, the Board orders that the

Union's application be dismissed.
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Remedy - Interim order - Whether employee terminated during union organizing
campaign should be reinstated - Board deciding employee should be reinstated.

Unfair labour practice - Discharge - Whether employee terminated during union
organizing campaign should be reinstated - Board issuing interim reinstatement

order.

The Trade Union Act, ss. 5(d),(e),(f),(g), 5.3, 11(1)(e) and 42.

REASONS FOR DECISION
INTERIM ORDER

Beth Bilson, Chairperson: The Saskatchewan Joint Board, Retail, Wholesale and Department Store
Union has filed with the Board applications relating to the termination of the employment of Mr. Peter
St. Rose by his employer, Courtyard Inns Operations Ltd., at The Regina Inn. In these applications,
the Union has alleged that the termination of the employment of Mr. St. Rose constituted an unfair
labour practice and a violation of s. 11(1)(e) of The Trade Union Act, R.S.S. 1978, ¢. T-17, and seeks
the reinstatement of Mr. St. Rose and payment of any monetary loss he has suffered. Section 11(1)(e)

reads as follows:

11(1) It shall be an unfair labour practice for an employer, employer's agent or
any other person acting on behalf of the employer:

(e) to discriminate in regard to hiring or fenure of employment
or any term or condition of employment or to use coercion or
intimidation of any kind, including discharge or suspension or
threat of discharge or suspension of an employee, with a view to
encouraging or discouraging membership in or activity in or for or
selection of a labour organization or participation of any kind in a
proceeding under this Act, and if an employer or an employer's
agent discharges or suspends an employee from his employment and
it is shown to the satisfaction of the board that employees of the
employer or any of them had exercised or were exercising or
altempting to exercise a right under this Act, there shall be a
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presumption in favour of the employee that he was discharged or
suspended contrary to this Act, and the burden of proof that the
employee was discharged or suspended for good and sufficient
reason shall be upon the employer; but nothing in this Act precludes
an employer from making an agreement with a trade union to
require as a condition of employment membership in or maintenance
of membership in the trade union or the selection of employees by or
with the advice of a trade union or any other condition in regard to
employment, if the trade union has been designated or selected by a
majority of employees in any such unit as their representative for the
purpose of bargaining collectively.

The Union filed a further application seeking an interim Order reinstating Mr. St. Rose to his
employment. On the basis of affidavits filed by the parties, and oral submissions by counsel, the Board
has issued an Order, dated July 26, 1996, requiring the Employer to reinstate Mr. St. Rose pending the
disposition of the substantive applications, to post copies of the Order, and to convene a meeting at
which a representative of the Union, Mr. Gordon Schmidt, would be permitted to address the
employees. These Reasons relate only to this Order.

In the Affidavit of Peter St. Rose which was filed by the Union, Mr. St. Rose stated that he had been
actively involved in a union organizing campaign from some date around June 25, 1996, and that his

employment had been terminated on July 5, 1996, while the organizing campaign was in progress.

In the Affidavits filed on behalf of the Emplover, the deponents denied that any representatives of the
Employer were aware that Mr. St. Rose was engaged in any union activity at the time of his dismissal.

The reason they gave for the dismissal was that his work performance was unsatisfactory.

Any allegation that the dismissal of an employee is related to the pursuit of lawful union activity, by
that employee or by other employees, has always been viewed with great seriousness by this Board. In
Saskatchewan Government Employees' Union v. Regina Native Youth and Community Services Inc.,
[1995] 1" Quarter Sask. Labour Rep. 118, LRB File Nos. 144-94, 159-94 and 160-94, the Board
made this point in the following terms, at 123:

It is clear from the terms of Section 11(1)(e) of The Trade Union Act that any
decision to dismiss or suspend an employee which is influenced by the presence of
frade union activity must be regarded as a very serious matter. If an employer is
inclined to discourage activity in support of a trade union, there are few signals
which can be sent to employees more powerful than those which suggest that their
employment may be in jeopardy. The seriousness with which the legislature regards
conduct of this kind is indicated by the fact that the onus rests on the employer to
show that trade union activity played no part in the decision to discharge or suspend
an employee.
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A decision to dismiss or suspend an employee which is motivated, even in part, by considerations
related to the exercise of the right to engage in union activity, which is protected by The Trade Union
Act, can have the effect of discouraging employees from supporting a trade union or participating in
union activity at any time. If the dismissal or suspension occurs at the very moment when the trade
union is trying to win the support of employees who have not been previously represented by a union,
the event can send a particularly strong message to employees whose views on the representation issue
have not been decided, and can have a devastating impact on the capacity of the union to solicit support

from employees.

The Board commented on the significance of the dismissal or suspension of an employee during this
sensitive period m Saskatchewan Joint Board, Retail, Wholesale and Department Store Union v.
Moose Jaw Exhibition Company Ltd., [1996] Sask. L. R.B.R. 575, LRB File Nos. 131-96, 132-96 and
133-96, at 587:

Serious disciplinary action against an employee is, it goes without saying, an
important event for that employee at any time. The significance of such steps from
the point of view of The Trade Union Act and this Board is related to the signal
which is sent, not only to the employee most directly affected, but to all employees,
concerning the risks which they may be taking by engaging in activities which they
are legally entitled to undertake. When such action is taken against an employee
who is playing a significant role in a union organizing campaign and in the
activities which lay the foundation for the collective bargaining relationship, the
Board has always been highly alert to the possibility that a decision to discipline
such an employee at this particular time may be something other than a coincidence.
In this case, we would have to say that, had we been persuaded that the explanation
given by the Employer held water, we would still have been very concerned by the
timing of the decision to suspend and then dismiss Ms. Ponto, and this factor would
probably, in itself, have led us to the conclusion that the Employer could not meet
the onus of proofunder s. 11(1)(e).

As this passage suggests, the Board has imposed a heavy onus on any employer whose decision to
dismiss or suspend an employee coincides with manifestations of trade union activity. In the context of
an application for interim relief, the rationale which the Board has enunciated in cases like the ones
quoted above is of considerable relevance in weighing the arguments put forward on behalf of the
parties.

On a number of occasions, the Board has summarized the criteria which are appropriate for the
determination of an application for relief of an interlocutory nature. In Saskatchewan Joint Board,
Retail, Wholesale and Department Store Union v. WaterGroup Companies Inc., [1992] 1* Quarter
Sask. Labour Rep. 68, LRB File No. 011-92, the Board listed these criteria as follows at 77-78:
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1 An interlocutory injunction will only be granted where the right to final
relief is clear.

2 The applicant, in asserting its rights, must show as a threshold test, either:

a) a strong prima facie case in support of the right which he asserts
and a strong possibility that he will succeed at trial in disputes
where the success or failure to obtain the injunction will virtually
decide the application; or

b} that there is a serious issue fo be tried in circumstances where
the success or failure to obtain the injunction will not decide the
application.

3. After the appropriate threshold test has been met, the applicant must be able
to show that an injunction until the hearing is necessary to protect it against
irreparable damage and loss. If the applicant can be adequately
compensated through the Board's remedial powers at the final hearing, no
injunction will normally be granted.

4. Where any doubt exists as to the available remedy, the violation of the
applicant’s right, the irreparable nature of the loss, or the effectiveness of an
expedited hearing, the Board will determine the application on the balance
of convenience to the parties. In ascertaining the balance of convenience,
the Board will address the considerations referred to by the Court in
[Potash Corporation v. Todd, [1987] 2W.W.R. 481].

Since the decision of this Board in the WaterGroup case, the standards for the granting of interlocutory
relief have continued to evolve, both insofar as applications before this Board are concerned, and with
respect to their use in the courts. The Board commented on this issue in Infernational Brotherhood of

Electrical Workers v. Saskatchewan Power Corporation, [1996] Sask. LR B.R. 243, LRB File No.
069-96 at 256-257:

It will be noted that the principles formulated in the WaterGroup [ supra] decision
were drawn from the principles applied by the courts in assessing applications for
injunctive relief. These principles have continued to evolve, and the Board has
commented on the effect of these changes in the decision in Saskatchewan Joint
Board Retail, Wholesale and Department Store Union v. Prairie Micro-Tech Inc.,
[1994] 4th Quarter, Sask. Labour Report, 147, LRB File No. 238-94,0bserving that
the major effect of these changes in the way the criteria are formulated has been to
bring together what were listed as a first and second principle in the WaterGroup
case as a composite criterion. In the decision of the Supreme Court of Canada in
[RJIR-MacDonald Inc. v. Canada (Attorney-General),[1994] 1 S.C.R. 311 at 314],
the Court summarized their approach this way:

At the first stage, an applicant for interlocutory relief in a Charter
case must demonstrate a serious question to be tried. Whether the
test has been satisfied should be determined by a motions judge on
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the basis of common sense and an extremely limited review of the
case on its merits... A motions court should only go beyond a
preliminary investigation of the merits when the result of the
interlocutory motion will in effect amount to a final determination of
the action, or when the constitutionality of a challenged statute can
be determined as a pure question of law. Instances of this sort will
be exceedingly rare. '

In the Prairie Micro-Tech decision, [at 150] the Board summarized the result of the
evolution exemplified by the RIR-MacDonald case as follows:

Formulated in this way, the standard does not put the applicant to
the test of showing that there is a probability of success in the final
result, and it shifts the emphasis to the other two elements of the
principles outlined by the Board in WaterGroup - the requirement of
irreparable harm, and a consideration of the balance of
convenience.

One of the general effects of the alterations in the way these standards have been described has been to
elide the first of the tests mentioned in WaterGroup - a clear right to relief - with the second -
formulated either as "a strong prima facie case” or "a serious issue to be tried." The distinction
generally drawn between these two versions of this criterion is one between circumstances in which the
granting of an interim Order will bring the dispute to an end, and preclude further consideration of any
substantive questions, and those situations where the interim Order simply represents a stage prior to

the ultimate substantive determination.

Counsel for the Employer argued that the circumstances of this case, if they do not place it within the
former category, are sufficiently similar that the Board would be justified in scrutinizing the application
with extra care. She argued that this is somewhat similar to a picketing situation, in that the return of
Mr. St. Rose to work would have an impact which would to some extent limit the effectiveness of

further consideration of the substantive questions raised in the application.

We have not been persuaded that the circumstances of this case set it apart from others in which the
standard of a "serious issue to be tried" has been applied. The interim reinstatement of Mr. St. Rose
does not resolve the ultimate substantive question of whether the termination of his employment
constituted a violation of s. 11(1)(e) of The Trade Union Act. The parties have, indeed, agreed on a
date for the hearing of this question, and there is nothing in the interim Order which renders such a
hearing pointless or which ties the hands of the Board in addressing that issue. We are of the opinion
that the Union has succeeded in establishing that the application meets the appropriate standard, which

is that there be a "serious issue to be tried."
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As is often the case with respect to applications for interim relief, the requirement that the applicant be
able to establish that "irreparable harm" will occur if the relief is not granted is a critical factor. In this
case, counsel for the Union argued that the dismissal of an employee who was actively involved in the
organizing campaign being conducted by the Union would have a crippling effect on the potential
success of the campaign. In his affidavit, Mr. Gordon Schmidt attested that the dismissal had an
immediate chilling effect on the willingness of employees to support the Union or converse with

representatives of the Union.

It is not necessary, at this stage, to come to a final conclusion about whether the termination of the
employment of Mr. St. Rose did, in fact, have such an impact on the organizing campaign. It is
plausible, however, to apprehend that the dismissal would have such an effect. It is, furthermore,
difficult to provide full redress for this consequence. Even where an interim Order is granted, the
Union may not be able to recover the full attention of the employees, innocent of any influence which
may be attributable to the occurrence of the dismissal. Though the Board makes efforts to dispose of
applications in an expeditious fashion, we accept the argument advanced on behalf of the Union that an

interim Order provides the best chance for the Union to be able to recoup some of the effects of an

action on the part of the Employer which they allege to be in contravention of The Trade Union Act.

We earlier alluded to recent discussion in court and tribunal jurisprudence concerning the most
accurate way of describing the current criteria for the determination of interlocutory applications. As
we Intimated, recent cases suggest that the requirement of "irreparable harm" is closely tied to the last

of the standards listed in the WaterGroup decision, supra, that of the "balance of convenience.”

The claim made in the affidavits filed in support of the position of the Employer was that the
reinstatement of Mr. St. Rose would lead to disruption in the work of the kitchen. Such potential
disruption was attributed partly to an anticipated decline in "morale" which would occur because of the
possibility that other employees would have to make extra efforts to compensate for the poor work
performance of Mr. St. Rose, and partly to the need to undo the staffing arrangements which have been
made since his dismissal. As counsel for the Union pointed out, none of the affidavits filed on behalf of
the Employer contained a claim that the overall business or corporate image of the Employer would be
seriously impaired in the event of the reinstatement of Mr. St. Rose.

The rights of employees to join trade unions and to select collective bargaining as a means of having
their terms and conditions of employment determined are assured to them by the statutory scheme set
out in The Trade Union Act. These rights are of such significance in the eyes of the legislature, in this

and other jurisdictions, that the dismissal or suspension of any employee which occurs in the context of
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the pursuit of these entitlements, is presumed to have been prompted by an improper motive on the part
of the employer, and that the employer is required to demonstrate that this presumption is not correct in

the particular case.

Against this backdrop of significant statutory rights, such factors as the speculative concern about how
other employees might react to the return of Mr. St. Rose, the possible need to reassign employees, and
the tension which may exist between Mr. St. Rose and his immediate supervisors, cannot, in our
opinion, weigh too heavily in the balance of convenience. In comparison to the serious blow which the
dismissal of Mr. St. Rose may have inflicted to the Union organizing campaign, these considerations do
not persuade us that the stated interest of the Employer should outweigh the claims made by the Union.

For the reasons we have given here, we have concluded that the application for interim relief should be

granted.
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